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PREFACE 


The  following  forms  very  nearly  a  complete  collection  of  the  cases  relating  to 
the  Duties  aiid  Office  of  Justices  of  the  Peace  which  have  been  determined  by 
the  Courts  during  the  two  years  over  which  the  volume  extends.  The  approval 
of  the  Profession  is  shewn  by  the  extent  of  its  circulation. 

The  cases  in  the  earlier  part  of  this  volume,  to  which  the  initials  J.  C.  S.  are 
attached,  were  reported  by  Jelinger  C.  Symons,  Esq.,  under  whose  super- 
intendence, in  conjunction  with  one  of  the  present  Editors,  A.  Bittleston,  Esq., 
the  publication  of  this  series  of  Reports  cpmmenced. 

In  compliance  with  requests  from  many  quarters,  the  future  volumes  will  be 
printed  in  a  larger  type,  as  being  more  easy  for  reference  and  more  pleasant 
for  reading. 

Arrangements  are  made  by  which  the  cases  of  each  Term  will,  it  is  hoped, 
henceforth  be  placed  in  the  hands  of  the  subscribers  previous  to  the  next 
ensuing  Quarter  Sessions.  The  difficulties  attending  a  new  enterprise  have 
hitherto  occasionally  prevented  the  accomplishment  of  this  portion  of  the 
design. 

12th  October,  1816. 
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BITTLESTON  &  SYMONS'S  REPORTS 


OF 


ABGUED  AND  DETERMINED  IN  THE  LAW  COURTS  AT  WESTKINS  TR. 


JEeuter  Term,  1844. 


Q.B.  Saturday,  April  20. 

Thx  QyxEN  V.  The  iNHABiTAirrs  ov  High  Bickinoton. 

//  tr  M/  tufici£ni  emdenee  qf  ekarg^akUUy,  that  the  paupm^  MUdm  that  9he  is  ckargtabh  to  the 
piriih  qf  A,  or  thai  the  relieving  officer  etatea  that  ehe  is  chargeable.  The  reUrf  which  eoneti' 
tuiet  ehargeability  muet  be  elated. 

ON  an  appeal)  at  the  Devonshire  Quarter  SessionSy  against  an  order  for  removing 
Ann  Ford  and  her  children  from  the  parish  of  Atherington  to  High  Bicking« 
too,  the  order  was  confirmed,  subject  to  a  case  of  which  the  material  facts  were  as 
follows : — 

The  examination  of  Ann,  after  shewing  her  settlement  and  that  of  her  children  in 
the  appellant  parish,  thus  stated  their  chargeabilitj  in  Atherington  *. — *'  I  and  my  said 
[  chfldren  are  inhabitants  of  the  said  parish  of  Atherington,  and  are  chargeable  to  the 
aud  parish.**  Another  witness  stated — **  I  am  one  of  the  relieving  officers  of  the 
imion  of  Barnstaple,  and  administer  the  relief  ordered  for  the  paupers  of  the  said 
parish.  The  saia  Ann  Ford  and  her  said  children  (naming  Uiem)  are  nam  chargeable 
to  the  said  parish  of  Atherington  " 

The  grounds  of  appeal  set  forth  that  the  examination  contained  no  legal  evidence 
tiiat  the  said  paupers,  or  any  of  them,  were  chargeable  to  the  said  parish  of  Ather- 
ington at  the  time  of  the  application  for  or  makmg  the  said  order  of  removal ;  and 
tUs  was  the  question  which  the  case  submitted  to  the  Court. 

Bawe  (with  whom  was  Bevan)^  in  support  oT  the  order.— There  is,  at  leasts  a  cer- 
tain ftaiount  of  evidence  in  the  examination  that  the  paupers  were  chargeable.  Pre- 
dae  legal  evidence  of  the  facts  which  constitute  ehargeability  is  not  essential  to  the 
Talidiqr  of  the  owier.  {R.  v.  EcdesaU  Bierloto,  11  Ad.  &  Ell.  607 ;  R.  v.  Lffdeard 
St.  Lanrenee,  ibid.  616.)  The  85  Geo.  3,  c  101,  s.  1,  requires  that  a  person  shall 
have  "  become  actually  chargeable  **  in  order  to  his  removal.  If  so,  to  say  that  he  is 
chargeable,  implies  that  he  has  received  relief.  IVorision  is  made  by  5  &  6  Vict.  c. 
67,  for  certifying  ehargeability  as  directed  by  that  Act;  but  this  does  not  supersede 
other  modes  of  proving  the  fact. 

Merioale,  contr^,  was  not  called  upon. 

Lord  Denman,  C.  J — To  say  that  a  person  is  chargeable  is  not  sufficient  proof 
of  ehargeability.    There  is  an  inference  in  law  stated,  but  that  is  not  enough.    The 
vol.  I.  B 


^  MAGISTRATES*  GASES. 

4li^  Mid  the  relief  administered  are  not  stated.    The  respondents  ought  to  have 
jlujfti^  ll^  and  to  have  shewn  how  the  pauper  was  reh'eved. 

V^ATTisoNy  J. — If  the  reh'ef  was  given,  it  was  perfectly  easy  to  have  said  so. 

Williams  and  Wightman,  J  J.,  concurred. 

Order  of  Sessions  quashed,  (a) 

Thb  Quebn  v.  The  Inhabitants  of  Bedingham. 

A  cowtphini  in  writing,  ttpon  which  an  order  of  removal  it  obtained,  purporting  to  be  the  com- 
plaint  qfone  oveneer,  is  neverthelua  good,  if  the  complaint  wot  in  fact  made  by  him  on  beha\fqf 
all  the  parish  officers, 

JVhere  a  father  and  his  children  are  removed  to  their  father* s  tettlement,  it  it  not  necessary, 
for  the  examination  and  the  order  of  removal^  to  state  affirmatively  that  the  said  children  have  not 
gained  any  settlement  of  their  own,  if  they  shew  thai  the  children  are  settled  in  the  father*  s  parish. 

The  examination,  after  setting  forth  a  settlement  by  hiring  and  service,  set  forth  several  acts  oj 
relitf  to  the  pauper  whilst  residing  out  of  the  appellant  parish,  and,  among  others,  attendance 
on  his  wife  during  her  confinement  with  her  four  children.  The  ages  of  the  children  were  given,  but 
not  the  dates  of  the  several  acts  of  relitf.     Held,  that  the  statement  qf  relief  was  sufficiently  given. 

The  examination  stated  a  settlement  by  hiring  and  service,  and  the  subsequent  administration  of 
relirf whilst  the  pauper  was  residing  out  of  the  parish;  the  grounds  of  appeal  stated  that  the 
pauper  did  not  gain  a  settlement  in  the  appellant  parish ;  at  the  hearing,  the  respondents  gave  no 
evidence  of  the  hiring  and  service,  but  relied  on  the  relief  administered.  Held,  that  the  appeU 
lants  were  entitled,  under  the  above  ground  qf  appeal,  to  shew  that  the  relief  was  administered 
by  mistake. 

ON  an  appeal  at  the  Norfolk  Quarter  Sessions  against  an  order  for  the  removal  of 
Peter  Quantal,  his  wife,  and  four  children,  from  the  parish  of  Bedingham  to 
the  parish  of  Earshara,  in  the  said  county,  the  order  was  quashed,  subject  to  a  case  of 
which  the  material  part  was  the  following : — 

The  order  of  removal  purported  to  be  made  on  the  complaint  of  '*  the  overseers^* 
but  the  complaint  of  chargeability  itself  was  signed  by  one  only  of  them. 

The  examinations  set  out  a  settlement  gained  by  the  husband  by  hiring  and  ser- 
vice, and  subsequent  relief  administered  to  him  and  his  family  at  several  times,  bv 
the  parish  officers  of  the  appellant  parish,  whilst  he  was  residing  in  Bedingham,  and, 
inter  alia,  attendance  by  the  parish  surgeon  on  his  wife,  during  her  several  confine- 
ments with  her  four  children ;  but  no  mention  was  made  in  the  examinations  of  the 
date  of  the  service,  or  of  the  dates  at  which  the  relief  was  given. 

The  grounds  of  appeal  relied  upon  were — 

1st.  That  no  sufficient  complaint  had  been  laid  before  the  removing  magistrates  ta 
give  them  jurisdiction. 

2nd.  That  the  said  husband  did  not  gain  a  settlement  in  the  appellant  parish. 

Srd.  That  the  examinations  and  the  order  of  removal  were  insufficient,  so  far  as 
regarded  the  children  who  were  above  seven  years  of  age,  for  not  stating  that  they 
had  not  respectively  gained  any  settlement  of  their  own. 

4th.  That  the  examinations  were  insufficient,  for  not  shewing  the  date  of  the  hiring 
and  service,  and  the  dates  of  the  several  acts  of  relief. 

5th.  That  the  hiring  and  service  was  insufficient,  the  contract  having  been  dis- 
solved within  the  year. 

At  the  hearing,  it  appeared  that  the  relief  was  given  by  mistake.  This  evidence  was 
objected  to  by  the  respondents,  as  not  being  admissible  under  the  grounds  of  appeal 
delivered  by  the  appellants.    The  Sessions  overruled  Uie  objections  by  both  parties, 

(a)    This  if  an  important  case.    It  extends  the  the  circumstances  which  constitute  the  o&argeability 

requirements  as  to  proof  of  chareeability  laid  down  must  be  given  and  proved  in  the  <or<imination.    The 

in  the  recent  case  of  Reg,  v.  Black  Callerton  (2  Per.  circumstance,  that  the  panp«r  was  in  the  workhouse 

&  Dav.  475).    In  tlmt  case  a  notice  in  writing  of  would,  for  instaneo,  suffice,  as  in  the  case  of  Reg, 

chargeability  had  been  sent  to  the  appellant  parish,  v.  J9ac*s  (2  Gale  &  Dav.  560) ;   but  some  such  evi- 

but  there  was  no  statement  of  chargeability  in  the  dence  must  be  given.    A  statement  such  as  that 

examination.    Denman,  C.J.  held,  that  this  omis-  made  in  the  case  of  Reg,  v.  Rotherham  (2  Gale  & 

sion  was  fatal,  but  said,  **  If  we  were  to  decide  Dav.  521),  viz.  **  J.  V.  T.  and  J.  are  poor  and 

setting  out  the  fact  of  chargeability,  there  chargeable  to  Sheffield,**    will    no   longer  suffice, 

speculative  removals;  *'  and  Patteson,  J.  Great  attenUon  must  be  paid  to  this  point  hence- 

;**.thefact''  should  appear  in  the  ezami-  forth,  for  it  has  been  the  constant  practice  mercI^T 

~  It  Reg,  V.  Hiah  Bickington  decides  that  to  state  the  fact  of  chargeability.— 5. 


MgMtsettini 
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ihirgcability  does  not  tuffioe ;  bot  that 


EASTER  TERM,  1814.  3; 

admitted  the  evidence  offered  by  the  appellant,  and  quashed  the  order  of  removi^y. 
subject  to  the  opinion  of  this  Court  upon  the  following  points :  First>  whether  there 
had  been  a  sufficient  complaint  by  the  overseers  to  the  justices  who  made  the  order 
to  give  them  jurisdiction ;  and,  secondly,  whether  the  appellants  ought  to  have  been 
allowed  to  shew  that  the  relief  given  by  them  had  been  given  by  mistake^  although  it 
is  Dot  distinctly  stated  that  such  was  the  case  in  the  grounds  of  appeal* 

Bigg*  Andreros,  Q.C.  and  Gunnings  in  support  of  the  order. — ^The  complaint  must 
be  made  by  the  churchwardens  and  overseers  (13  &  14  Car.  2,  c.  12),  and  the  order 
must  state  the  complaint  as  by  the  overseers,  which  is  the  foundation  of  the  justices* 
juiisdiction.  (R.  v.  Harley,  Andrews,  361 ;  JV.  Rivers  v.  St.  Peter's,  2  Salkeld,  492.J 
The  signatures  of  the  majority  suffice,  but  these  must  concur.  (R.  v.  Cambridgeshire, 
7  Ad.  &  Ell.  480 ;  R.  v.  Lancashire,  5  B.  &  Aid.  755 ;  R,  v.  James  Beeston,  3  Term 
Rep.  592.)  Here  one  only  did  the  act>  and  the  defect  cannot  be  cured  by  subse- 
quent assent. 

As  to  the  second  ground,  relief  given  to  the  pauper  by  a  parish  when  residing  out 
of  it  is  but  prima  facie  evidence  that  he  is  settled  in  it,  and  may  be  rebutted,  and 
proof  given  that  the  circumstances  under  which  it  was  given  gave  no  settlement. 
Archbold  (with  whom  was  Palmer),  contra. 

The  complaint  need  not  be  given  in  writing,  and  may  have  been  given  by  the  over- 
seer for  the  majority.  {^Archbold  was  stopped  by  the  Court  on  this  point.]  As 
regards  the  other  ground  of  appeal,  the  appellants  are  precluded  by  4  &  5  Wm.  4,  c^ 
76,  s.  81,  from  giving  evidence  not  stated  in  the  grounds  of  appeal,  which  must  be  in 
itself  sufficient  to  apprize  the  respondents  of  all  that  is  to  be  set  up.  (R.  v.  Middle^ 
ion  in  Teesdale,  3  Per.  &  Dav.  473;  R.  v.  Broseley,  7  Ad.  &  £11.  423.)  If  the 
appellants  do  not  deny  the  respondents'  case  as  it  is  stated  in  the  examination,  they 
thereby  admit  and  are  bound  by  it.     (A.  v.  Hockxioorthy,  7  Ad.  &  Ell.  492.) 

Lord  Denman,  C.J. — The  Sessions  are  right  on  all  the  points.  The  complaint 
was  clearly  made  on  behalf  of  all  the  parish  officers,  though  made  nominally  by  one 
only.  It  18  so  stated  in  the  order  of  removal^  and  so  admitted  at  the  hearing  of  the 
appeal.  The  relief  given  appears  to  have  been  set  out  with  sufficient  certainty,  as 
relief  given  from  time  to  time  since  the  marriage  of  the  paupers ;  inter  alia,  at  the 
times  of  the  births  of  their  several  children,  which  were  deGnitely  fixed,  and  the 
sges  of  the  children  were  given.  The  examination  and  order  were  perfectly  good^ 
^th  regard  to  the  children  above  the  age  of  nurture,  as  they  stated  them  to  be 
settled  in  the  appellant  parish,  and  it  was  unnecessary  to  allege  affirmatively  that  they 
had  not  gained  any  settlements  of  their  own.  No  doubt,  relief  is  a  primd  facie 
evidence  of  a  settlement;  but  the  evidence  that  the  relief  was  administered  by 
mistake  was  properly  received  under  the  ground  of  appeal,  that  the  said  father  had 
not  gained  a  settlement  in  the  appellant  parish. 

Patteson,  J.— The  complaint  suffices.  It  need  not  be  in  writing,  under  13  &  14 
Car.  2 ;  but  must  be  made  on  behalf  of  the  overseers.  It  was  admitted  to  be  so  here ;. 
and  thus  the  complaint  of  one  is  the  complaint  of  all.  On  the  other  point,  to  say 
that  the  pauper  never  acquired  the  alleged  settlement,  is  equivalent  to  an  admission 
that  the  relief  was  given,  but  that  it  was  given  under  a  mistake ;  though  it  might 
have  been  better  to  have  stated  this  more  plainly. 

Williams,  J. — The  overseer  acted  by  the  authority  of  the  other  officers,  which 
is  sufficient.  l*he  respondents  having  abandoned  the  settlement  by  hiring  and 
iervice,  and  having  only  offered  evidence  of  the  relief  given,  it  is  surely  clear  that  the 
appellaQts  may  explain  the  grounds  on  which  this  was  done. 

Wightman,  J. — It  is  no  contradiction  of  the  fact^  that  the  complaint  was  on 
behalf  of  the  othor  officers,  that  it  was  made  in  writing,  though  it  is  not  required  it 
should  be.  The  relief  given  is  not  a  head  of  settlement,  but  given  in  virtue  of  one* 
It  is  enough  if  the  appellants  deny  the  settlement,  and  then  give  evidence  that  the 
relief  was  given  under  a  mistaken  impression,  (a)  Order  of  Sessions  confirmed. 

(a)    The  practical  result  of  this  very  instractire  ment.  The  relief  being  no  settlement,  but  merelj- 

case  seems  to  be  this  :~Wherever  a  settlement,  evidenceofonein  the  shape  of  an  admission,  maybe 

together  with  eitra-parochial  relief,  is  set  up,  the  explained,  by  sbewiag  that  there  was  a  mistake,  and 

whole  question  turn*  upon  the  yalidity  of  the  settle-  no  lettlrment.   The  question  of  the  setttementy.  the- 

B  2 


4,1  MJUSmTBATBS*  OMEB^ 

T^v  QoBBirvi  Tta.IimABiTAMTS  or  Ctoswicc. 

Jftpftwing  a  ietilement  hff  parith  mpr^^ticethip  since  the  56  Geo,  3,  c.  139,  the  order  for  the  apprtiu 
/toetAtp  and  aUowanee  of  the  indeiUure  by  the  magietratee  must  he  proved.  It  is  not  sufficient  to 
prem  the  exeeutiom  qf  the  indenhtre  hf  thepsarieh  officers  and  the  master. 

ON  an  appeal  against  an  order  for  the  removal  of  a  pauper^  the  Sessions  con6iined ' 
the  ord^r,  subject  to  the  opinion  of  this  Court  upon  a  case  of  which  the 
ftcts  were  these  :«- 

The  settlement  relied  upon  was  by  a  parish  apprenticeship  since  the  56  Geo.  3; 
c  189,  and  the  question  was,  whether  it  was  su£Scient  to  prove  the  execution  of  the 
indenture  of  the  apprenticeship  bpr  the  parish  officers  and  the  master,  without 
proving  the  order  for  the  apprenticeship  and  allowance  of  the  indenture  by. the. 
magistrates. 

AfMphus,  sen.  in  support  of  the  order  of  Sessions. 

Prendergastj  contri,  was  stopped  by  the  Court. 

By  the  Court. — ^It  is  a  gooa  objection.  Order  of  SiMsions  quashed. 


Q.B.  Monday^  April  22. 
Tttx  QuBBK  V.  The  Justices  of  Surrey. 

The  notice  qf  grounds  qf  tqtpeai  against  an  order  of  removal  must  be  signed  by  a  majority  of  the 
ehmrchwsrdens  and  overseers  of  the  appetUmi  parieh,  in  all  cases  in  which  the  parish  is  one  of 
several  forming  a  union  under  the  Poor  Law  Amendment  Act.  The  words  q/  the  6lst  sect, 
qf  that  Act — '*  any  three  or  more  of  such  guardians** — aj^ly  only  to  the  case  qf  a  single  parish  ; 
and  it  is  only  under  the  Oilbert  Act  that  a  sole  guardian  has  authority  to  give  such  notice.  The 
signature  qf  a  third  person,  though  purporting  on  the  face  qfit  to  be  for  one  of  the  proper  ofiicers, 
is  not  sufficient,  at  all  events  without  proqfofihe  authority  qfsuch  third  person. 

ON  the  removal  of  a  pauper  from  the  parish  of  Wimbledon,  in  the  county  of 
Surrey,  to  the  parish  of  Allhallows  the  Great,  m  the  city  of  London,  a  notice 
of  the  grounds  of  appeal  was  served  upon  the  overseers  of  the  poor  of  the  former 
parish ;  of  which  the  following  are  the  material  parts : — 

'<  Now  we,  the  undersigned  churchwardens  and  overseers  of  the  poor  of  the  said 
parish  of  Allhallows  the  Great,  do  hereby  give  you  notice,"  &c. 

-  Signed,     William  Ryde.  ^  Churchwardens  and  Overseers  of  the 

For  Wm.  Hammo^^^^  ^^ -'  '^^  P^«^  -'  A"»^^^-*  *^ 

William  P.  Hammond.  J      ^^^^' 
John  Elsden,  Guardian.*' 

When  the  appeal  came  on  for  trial,  the  above  notice  was  objected  to  on  the  part  of 
the  respondents  as  insufficient,  on  the  ground  that  it  had  not  been  signed  by  a 
majority  of  the  churchwardens  and  overseers  of  the  appellant  parish;  and  the 
Sessions  so  holding,  dismissed  the  appeal,  and  confirmed  the  order  of  removal.  In 
last  Michaelmas  term,  a  rule  was  obtained  by  the  appellants^  calling  on  the  justices 
of  Surrey  to  shew  cause  why  a  writ  of  mandamus  should  not  issue,  commanding 
them  to  enter  continuances  and  hear  the  appeal.  The  parish  of  Allhallows  the 
Great  is  one  of  ninety-eight  parishes  forming  the  city  of  London  Union ;  it  has  two 
churchwardens  and  two  overseers,  and  elects  a  single  guardian  as  a  member  of  the ; 

mistakeyandtheexpUuiatioaof  thereKef  giTen^are^in      was  in  itself  a  binding  settSement,  instead  of  bWng 
point  of  effect,  one  and  the  ^ame  thing  ;and|  therefore,      perfectly  immaterial  as  soon  as  the  yalidity  of  the 


to  apprize  the  opposite  party  of  the  one,  is  to  ap-  prior  settlement  is  questioned.    The  giving  of  relief 

prize  them  of  all.    To  say  that  there  is  no  settle-  out  of  a  parish  is  not  an  estoppel,  Uke  the  rccendng 

ment,  without  denying  the  relief,  is  to  admit  the  of  a  pauper  under  an  order  of  removal.    It  will  be 

relief,  and  assert  the  mistake  which  explains  it.   At  well  to  compare  th«  law  in  this  somewhat  similar 

the  same  time,  simple  as  is  the  deduction,  there  case,  as  laid  down  in  R.  v.  Woodchester  (Burrow, 

ought  to  be  none  needed.    Why  do  parishes  spare  S.  C.  191),  R»  v.  Fewsion  (reported  post^  p.  22), 

words  to  make  what  they  mean  so  clear  that  tnere  and  the  cases  cited  by  Mr.  Archbold  in  his  **  Poor 

can  be  no  possibility  of  cavil  ?     Mr.  Justice  Patte-  Law,"   p.  561  et  seq,  shewing  that  the  parish  re- 


remark,  that  it  might  have  been  better  to  have      cdving  a  pauper  under  an  order  of  removal  is  con- 
1  stated  the  intention  to  shew  the  mistake,      eluded  by  it  from  ever  after  disputing  the  settlement 


be  remembered.    The  probability  is,  in      then  set  up. — 5. 
that  the  respondents  imagined  that  relief 
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iMffd  of  giMidiuMgfer  the  Mdd^utiioo.  When  thaabofe  notice  of  grounds  of  appeil 
net  signed,  John  Bbden  was  thcgufdian  10  elected  hv  the  said  parish,  Thomas 
Geoch  vae  one  of  the  oreneers  of  the  said  parish,  Williani  Ryde  was  one  of  the 
dnrehwairdens,  and  WiUiam  Hammond  the  other;  but  the  said  William  Hammorid 
was  absent  on  business  in  a  distant  part  of  the  country ;  and,  at  the  h«uing  of  the 
npsal«  there  was  no  eyidence  that  Wm.  P.  Hammond  bad  any  authority  to  sign  for 
Wn.  Hanraioild,  or  that  Wm.  Hammond  had  subsequently  ratified  that  signature. 
The  aboye  facts  appeared  upon  the  affidayits  for  and  against  the  rule. 

WMlimgernnd  Comer  shewed  causes — ^The  notice  of  grounds  of  appeal  must  he 
signed  by  a  majority  of  the  churchwardens  and  oyerseers.  {Rex  y.  The  Justices  6/ 
W&nokk$hire,  6  Ad.  &  Ell.  87S ;  and  Rex  y.  The  JuOket  of  Derbyshire,  6  Ad.  &  £11. 
985.1|  All  the  **  parish  officers'*  haye  not  authority  to  giye  the  notice ;  that  descrip- 
tion is  too  general,  and  would  include  a  yariety  of  other  officers  as  well  as  the  church- 
wardens, oyerseers,  and  guardians.  It  is  true,  that  term  is  used  in  the  report  of  Rex  y. 
The  Jmtiiees  0/*  WanmcMiiref  in  the  6th  yol.  of  Adolphus  and  Ellis's  reports ;  but  then 
it  must  be  taJcen  with  reference  to  the  context,  which  applies  only  to  churchwardens 
«id  overseers ;  and  in  the  report  of  the  same  case  in  the  Law  Journal  (6  N.  S.  M .  C» 
118),  the  expression  '<  parish  officers"  does  not  occur.  The  signature  of  Elsden  in 
this  case,  therefore,  is  of  noayail;  he  had  no  authority  to  sign  either  as  a  parish 
officer  or  as  a  guardian,  this  not  being  the  case-  of  a  union  under  22  Geo.  3,  c  8S, 
where  the  guardian  has  the  sole  power.  Reg.  y.  The  Justices  of  the  West  Riding 
of  Yorkshire  (Harniey  y.  RotkweO)  (13  Law  Journal,  N.  S.  M.  C.  89,  7  Jur.  1182) 
-m  a  ffistinct  authority  to  that  effisct  The  guardian  appointed  under  the  Poor  Law 
Amendment  Act  is  not  the  guardian  of  the  parish,  but  of  the  union.  Then  the  signa- 
ture of  ft  third  party  will  not  suffice.  (Rex  y.  The  Justices  of  Worcestershire,  1  WilL 
Won.  €c  Hodges,  152.)  There,  though  the  signature  aopeared  to  be  by  the  attorney 
fi»r  the  appellant  parish,  '<as  attorney  for  and  on  behalf  of  the  ohurchwardens  and 
ererseers,  and  there  was  eyidenee  that  the  attorney  had  receiyed  authority  to  s^, 
die  ^(nature  was  held  bsnffieient.  Here  there  was  no  eyidenee  of  such  authority. 
Hie  Bgnature,  therefore,  of  Wm.  P.  Hammond  for  Wm.  Hammond  may  be  strode 
out,  and  then  the  notice  is  not  signed  by  a  majority  df  the  churchwardens  add 


Chamod  and  Amould^  contriU — If  either  William  P.  Hammond  or  John  Elsden 
had  authori^  to  sign  this  notice,  then  there  is  a  signing  by  a  majority  of  the  parish 
officers ;  and  it  is  submitted  that  that  is  enough.  Then,  first,  as  to  the  signature  by 
Hammond,  Reg.  y.  The  Justices  of  Worcestershire  (1  Will.  Well.  &  Hodges,  152)  is 
distineuislttble.  In  that  case  the  signature  was  by  the  attorney  alone,  for  all  the 
churchwardens  and  oyerseers ;  and  presented  no  appearance  of  deliberation.  Here, 
sne  churchwarden  and  one  oyerseer  sign  the  notice,  and  a  third  party  on  behalf  of  the 
sdier  diarchwttrden.  The  deliberation  which  precedes  the  signing  is  the  important 
matter, — not  the  act  of  signing ;  and  the  Court  cannot  presume  that  the  church- 
warden who  signs  by  proxy  was  absent  from  the  former  because  he  personally  took 
DO  part  in  the  latter.  An  oyerseer  might  not  be  able  to  write:  could  he  not 
authorize  another  to  sign  for  him?  [WioHTMiiN,  J. — Must  not  that  authority  be 
proyedn  Jn  such  a  case  as  this  it  would  be  presumed.  Secondly,  Elsden's  signature 
win  sulSce.  The  8lst  section  of  the  Poor  Law  Amendment  Act  (4  &  5  Wm.  4,  c. 
76)  requires  the  signature  of  '*  three  or  more  of  such  guardians  ;**  but  that  cannot 
apply  to  this  case,  where  there  is  only  one  guardian  of  the  parish.  PPatteson^  J. — 
There  is  no  such  thing  as  the  guardian  of  a  parish  under  the  Poor  Law  Amendment 
Act;  the  guardian  is  the  officer  Of  the  union  elected  by  the  parish.]  It  does  not 
appear  on  we  face  of  the  notice  whether  Elsden  signed  as  a  guardian  of  the  union  or 
as  a  ^ardian  of  the  parish ;  nor  is  it  necessary  that  it  should.  He  is,  at  all  eyenU, 
a  parish  officer. 

Lord  Dsnmak,  C  J. — ^I  think  that  the  Court  of  Quarter  Sessions  was  quite  right 
in  refusing  to  hear  this  appeal  upon  a  notice  of  grounds  thus  signed.  Where  the 
Act  of  Parliament  requires  the  signature  of  certain  officers,  it  is  the  duty  of  the 
Court,  howeyer  unpleasant  it  may  be  to  dismiss  an  appeal  upon  such  an  objection,  to 
see  that  the  requisites  of  the  Act  are  complied  with.    The  signature  of  one  man  for 
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^another  is  not  Che  signature  of  that  other,  unless  it  appear  that  the  one  had  authority 
to  sign  for  the  other ;  and  even  if,  as  is  suggested,  the  deliberation  of  the  par- 
ties before  they  sign  is  the  really  important  thing,  and  the  signature  is  only  the 
result  of  that  deliberation,  then  it  may  have  been  the  deliberation  of  him  who  signs, 
and  not  of  him  for  whom  he  purports  to  sign.  Then,  as  to  the  signature  by  the 
^ardian,  I  do  not  think  that  he  is  one  of  the  officers  authorized  to  sign  this  docu- 
ment. If  the  signature  by  a  majority  of  "  the  parish  officers"  is  sufficient,  1  don*t 
know  who  might  not  sign ;  for,  as  was  observed  in  shewing  cause  against  this  rule, 
the  term  "  parish  officers"  would  include  a  great  variety  of  officers,  besides  church- 
wardens and  overseers.  A  single  guardian  has  a  peculiar  power  under  the  34th 
section,  but  there  is  nothing  in  the  Act,  except  the  interpretation  clause,  which  can 
.entitle  any  one  to  say  that  the  guardians  are  parish  officers  in  the  sense^  and  for  the 
purpose,  contended  ror  by  the  appellants. 

Fattbson,  J. — I  am  of  the  same  opinion.  The  81st  section  of  the  Poor  Law 
Amendment  Act  requires  that  the  notice  should  be  signed  by  a  majority  of  the  over- 
.jeers,  or  by  the  guardians  of  the  parish,  or  any  three  or  more  of  them,  and  not  by  a 
. majority  of  the  parish  officers;  otherwise  it  might  be  a  difficult  question  to  decide 
who  are  parish  officers  under  the  interpretation  clause.  In  this  case,  1  do  not  think 
'that  there  are  any  guardians  of  the  parish ;  where  there  is  a  union  of  parishes  under 
this  Act,  the  guardians  are  officers  of  the  union,  not  of  the  parish  ;  it  is  only  where 
they  are  appointed  for  a  single  parbh,  under  sect.  39,  that  they  are  officers  of  the 
pansh,  and  as  such  have  authority,  under  the  81st  section,  to  sign  a  notice  of  appeal. 
Upon  the  other  point,  I  am  also  clearly  of  opinion  that  the  signature  of  Wm.  P. 
Hammond  for  Wm.  Hammond  was  no  signing  by  the  latter. 

WiGHTMAN,  J. — ^I  also  am  entirely  of  the  same  opinion.  If  one  person  si^ns  a 
document  for  another^  in  order  to  make  that  signature  the  signature  of  him  for  whom 
it  purports  to  be  made,  there  must  at  all  events  be  evidence  ol  the  authority  of  the 
person  signing ;  and  here  there  is  none.  Every  thing  depends  upon  the  statement 
of  the  party  actually  signing ;  and  we  can  presume  nothing  in  favour  of  his  authoriiy. 
As  to  the  other  point,  the  &th  section  expressly  provides  that  no  ex  officio  or  or  her 
iguardian  shall  have  power  to  act  in  virtue  of  such  office,  except  as  a  member  and  at 
a  meeting  of  the  board  of  guardians  for  the  whole  union.  Rule  dischargid. 


) 


Q.B.  Wednesday,  April  34. 
The  Queen  t^.  The  Inhabitants  of  St.  Giles-in-the-Fields. 

'7%e  payment  of  a  shilling  more  than  once  during  the  space  of  eeveral  weeks  by  parish  officers  tn  a 
pauper  resident  in  theparishf  qfter  inquiry  made  at  the  Boardy  whether  he  belonged  to  then  pa.  t^h  .- 
the  taking  him  subsequently  into  the  workhousey  situate  within  the  parish ;  aud  afterwards  trend- 
ing him^  at  one  time  to  one  establishment  belonging  to  a  contractor  for  the  mainlenawe  oj  the 
poorf  on  behalf  qf  that  and  other  parishes  s  and  at  another,  to  another  establitthment  oj  tt*  .sume 
kinds  in  both  qf  which  he  was  maintained  at  the  expense  qf  the  said  parish,  and  both  oj  t  fnch 
were  locally  situate  out  of  the  said  parish:  these  are  circumstances  which  afford  no  evident  t  ,j  a 
settlement  in  the  relieving  parish;  and  an  order  of  Sessions,  confirming  an  order  qfremoixil  ■>  ade 
on  such  evidence,  was  quashed. 

.  Establishments  for  the  maintenance  qf  the  paupers  qf  various  parishes  by  contract,  whtircer 
situate, as  to  all  matters  relating  to  the  settlement  qf  each  pauper  inmate,  are  to  be  cows'nU'n  i  as 
integral  parts  of  the  parish  by  which  their  maintenance  is  d^ayed, 

ON  appeal  against  an  order  of  removal  by  two  justices,  removing  William  (  on- 
quorer,  his  wife,  and  family,  from  the  parish  of  Ashton-under-Ly> «?-  i'^  the 
county  palatine  of  Lancaster,  to  the  parish  of  St.  Giles-in-the-Fields,  ii\  tl>e  county 
of  Middlesex,  the  Court  of  Quarter  Sessions  for  the  county  palatine  of  Lan  iottr, 
holden  by  adjournment  at  Salford,  on  the  Srd  of  July,  1843,  confirmed  x\w  «h  t  r, 
4nibject  to  the  opinion  of  this  Court,  on  a  case  of  which  the  followiig  wen  the 
jcnaterial  parts  :-— 

In  the  vear  1823,  the  said  William  Conquorer,  being  a  pauper  in  the  parish  <><  St. 
4}iles-in-ttie-FieIds,  in  the  county  of  Middlesex,  was  sent  to  Cresbrook,  in  (  itv. 
^~'~     at  the  expense  of  the  said  parish  of  St.  Giles,  and  remained  at  C  risi.r(Kik 
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aatil  July,  18S9^  when^  being  out  of  work  and  in  a  state  of  destitution,  he  went 
direct  from  Cresbrook  aforesaid  to  the  parish  of  St.  Giles  aforesaid,  for  the  purpose 
of  obtaining  relief.  On  his  arrival  in  St.  Giles-in-the-Fields,  he  applied  to  the  parisfr 
officers  for  relief^  stating  that  he  had  just  come  out  of  Derbyshire ;  and  he  received 
finom  them  a  pair  of  shoes,  and  was  desired  by  them  to  go  back  into  the  country 
lod  get  something  to  do.  He  applied  again  for  relief  on  the  Monday  following^ 
from  the  parish  officers  of  St.  Giles-in- the- Fields,  at  their  board,  and  received  a 
ihilling  after  an  inquiry  made  at  the  board,  whether  he  belonged  to  their  parish  He 
received  a  shilling  from  them  more  than  once  during  the  space  of  several  weeks.  In 
the  ensuing  winter  the  said  William  Conquorer  being  again  chargeable  to  the  said 
ptrish  of  St.  Giles-in-the-Fields,  whilst  living  there,  he  was  taken  into  the  work- 
house of  the  said  parish,  which  is  situate  within  the  limits  thereof,  and  remained 
there  for  some  months,  until  he  was  sent  from  thence,  with  other  paupers,  te 
Islington,  out  of  the  limits  of  the  parish  of  St.  Giles-in-the-Fields,  to  the  esta- 
blishment  of  one  Perry,  a  contractor  for  the  maintenance  of  paupers  on  behalf  of 
that  and  other  parishes ;  where  he  was  maintained  for  some  time  at  the  expense  of  the 
nid  parish  of  St.  Giles.  Shortly  after  leaving  that  establishment,  the  said  Wil- 
film  Conquorer,  becoming  again  chargeable  to  the  appellant  parish  whilst  living- 
therein,  was  admitted,  by  order  of  the  parish  officers  of  the  said  parish  of  St.  Giles- 
io-the-Fields,  into  the  Surrey  Asylum,  which  is  a  similar  establishment,  and  locally 
ntuate  out  of  the  limits  of  the  said  parish  of  St.  Giles-in-the-Fields.  Upon  these 
&cts  it  was  contended,  on  behalf  of  the  appellants,  that  Perry's  establishment  at 
Islington,  and  the  Surrey  Asylum,  though  locally  situate  in  another  parish,  were 
nevertheless  to  be  considered,  quoad  all  matters  relating  to  the  settlement  of  each 
pauper  inmate,  as  integral  parts  of  the  parish  by  which  their  maintenance  war 
defrayed ;  and  as  the  relief  given  to  the  said  pauper  prior  to  his  admission  into 
Perry's  establishment  at  Islington,  was  given  to  him  whilst  resident  in  the  appellant 
parish,  that  there  was  no  evidence  of  any  such  relief  given  by  the  appellant  parish 
to  the  said  pauper,  whilst  residing  in  another  parish,  as  constituted  an  admission  of 
bis  being  settled  in  the  appellant  parish ;  but  the  Court  of  Quarter  Sessions  were  of 
opinion  that,  on  the  whole,  there  was  such  evidence  upon  the  facts  as  above  stated  ; 
and  the  question  for  the  opinion  of  this  Court  was,  whether  there  was  evidence  of 
such  relief  as  amounted  to  an  acknowledgment  of  a  settlement  by  relief;  if  this 
Court  should  be  of  opinion  that  there  was,  then  the  order  to  be  confirmed  ;  if  other^ 
wise,  the  order  to  be  quashed. 

Townsendf  in  support  of  the  order  of  Sessions. — There  are  sufficient  facts  here  to 
shew  that  the  relief  given  to  the  pauper  was  not  given  as  to  casual  poor ;  but  that  it 
amounted  to  an  acknowledgment  of  the  pauper's  settlement  in  the  appellant  parish. 
It  is  clear  that  this  pauper  did  not  receive  relief  as  casual  poor ;  for  he  continued  to 
receive  it  for  a  length  of  time,  and  after  the  parish  officers  of  St.  Giles  had  made 
inquiries  as  to  his  settlement.  The  inference  is,  that  they  were  satisfied  that  he  was 
settled  in  their  parish ;  the  Court  of  Quarter  Sessions  has  drawn  that  inference,  and 
if  there  is  any  scintilla  of  evidence  to  support  their  decision,  it  is  sufficient.  In  the 
case  of  Rex  v.  Edwinstotoe  (8  B.  &  C.  671),  where  there  was  only  one  instance  of 
relief  out  of  the  parish,  followed  by  a  refusal  on  a  second  application,  this  Court 
supported  a  finding  by  the  Sessions  that  the  pauper  was  settled  in  the  relieving 
parish^  although  all  ttie  judges  would  have  arrived  at  a  different  conclusion.  The 
cue  of  Rex  v.  Trowbridge  (7  B.  &  C.  252^  is  a  strong  authority  for  the  same  posi- 
tion. There  the  Court  said  most  distinctly  that  it  was  for  the  Sessions  to  draw 
their  own  conclusion ;  the  Sessions  have  done  so  here ;  and  their  conclusion  i» 
warranted  by  the  observations  of  Lord  Ellenborough  in  Hex  v.  Chatham  (8  East, 
498)  : — *'  TTie  rule  having  been  once  laid  down  that  the  bare  fact  of  giving  relief  to  a 
pauper  within  the  parish  was  no  evidence  of  his  settlement  there,  because  it  might 
be  given  to  him  as  casual  poor,  it  is  proper  to  abide  by  it.  If  relief  were  offered  ia 
this  manner  for  any  length  of  time,  it  might  give  occasion  to  different  inferences, 
either  that  the  party  receiving  was  a  settled  inhabitant,  or  merely  that  his  settle- 
nent  could  not  be  known."  Although  in  that  case  it  was  laid  down  as  the  better 
rale  to  say  that  sudi  relief  did  not  amount  to  evidence  of  the  settlement,  yet  as> 
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i|.is  a  question  p9X>perfor  the  SeMiens,  aad-thej  have- decided  it»  this  Court  wSl 
not  interfere.  But,  further^  here  was  relief  gi,Ten  out  of  the  parish.  It  is  fooud 
that  both  Penry*s  establishmeDt  at  Islington:  and*  the  Sorrej  Asylum  axe  looeUyi 
situate  out  of  the  parish;  and.  though  certainly  parishes  may  contract  for  the 
maintenanoe  of  their  paupers  in  building  out  of  the  parish,  and  may,  by  oom* 
plying  with  certain .  statutory  requisites,  entitle  themselves  to  treat  the  buildings 
so  contracted  for  as  integral  parts  of  the  parish,  defraying  the  charge  of  suck 
maintenance,  yet  here  there  is  no  evidence  oi  any  such  compliance.  In  the  caae 
of  Rexw.  St.  Peter*sand  St.  PauTs  (2  Nolan,  S79>,  which  was  decided  upon  stat^ 
36  Geo.  3,  c.  23^  Mr.  Justice  Buller  expresses  some  doubt  upon  this  point,  even 
supposing  the  requisites  of  the  statute  complied  with;  but  here  there  is  a  mere  con* 
tffsct  by  the  pariui  officers  with  strangers  for  their  own  convenience,  and  no  authority 
of  any  kind  shewn  fi>r  treating  these  establishments  at  Islington  and  in  Surrey  aa 
p^urts  of  the  parish  of  St.  Giles. 

M*  ChatMerif  contri^  was  not  called  upon. 

Lord  Dsnman,C.  J.— I  think  that  the  Sessions  have  very  properly  i>laoed  before 
us  this  question,  whether  there  is  here  any  evidence  at  all  to  support  their  order^  and 
we  are  of  opinion  that,  according  to  the  cases  decided  on  this  subject,  there  is  no 
evidence  to  warrant  that  order.  This  decision  is  in  conformity  with  the  current  of 
authorities  from  Rex  v.  Chatham  (8  East,  498),  supported  by  Rex  v.  Coleorton  (1  B. 
&  AdoL  25),  down  to  the  present  time.  In  the  first  case  mentioned  it  was  held,  that 
the  fact  of  a  pauper  having  received  relief  within  a  parish,  was  not  even  primdjade 
evidence  of  a  settlement  there,  since  he  might  have  been  relieved  as  casual  poor ;  and 
what  is  the  reason  given  ?  Because  the  overseers  are  bound  to  afford  such  relief 
when  it  is  wanted ;  and  if  by  giving  it  they  were  to  make  evidence  against  themselves 
aato  the  settlement  of  the  pauper,  they  would  perform  their  duty  to  the  casual  poor 
with  great  reluctance;  and  the  paupers,  for  want  of  necessary  relief,  might  be  suf- 
fered to  die.  Now  I  think  the  relief  given  in  this  case  is  precisely  the  same  aa 
relief  given  within  the  parish.  The  pauper  is  within  the  parish  when  he  requires  the 
relief,  some  relief  (and  the  duration  of  it  is  immaterial)  is  given  in  the  parish  ;  theo 
he  is  removed  to  a  distance  to  have  it  continued;  and  the  places  to  which  he  waa 
removed  wercy  I  think,  in  fact  parish  houses,  and  therefore  as  to  any  acknowledgment 
of  a  settlement,  it  is  Uie  same  thing  as  if  they  were  in  the  parich.  The  order  of 
Sessions  must  be  quashed. 

Patteson,  J. — In  this  case  I  am  one  of  the  appellants. 

Williams,  J.  concurred. 

WioHTMAv,  J.^The  case  of  Rex  v.  Coleorton  (l'B.^&  AdoL  25)  is  a  decisiye 
authority  against  this  order  of  Sessions.  Order  qfSeisknu  qutuked. 


Q.B.  Thursday,. April  ZS. 
The  Qu£kk  v.  Thb  Justicss  of  thb  parts  op  Kjestbven,  Lxmcolnshirs. 

T%i»  Court  wiil  not  hoar  a  eooo  gro/wtodky  tko  COwt  of  Qjumrt^r  8miom  fipon  the hearimf  of 
an^gppeal  agmnot  0»  ordmr  of  removal,  in  thtfotiowing  form  i^ "  Should  the  Court  qf  Quoon^e 
Bench  be  of  qpmion  that  the  grounde  q/*  appeal  were  inei^ieient^  the  eaidorderqf  Seetkme  would 
eland  confirmed ,'  but  ehould  il  decide  thai  the  grounde  were,  efficient,  and  Ihal  the  alleged 
eetllement  ehould  have  been  entered  upon^  then  the  appeal  ehould  be  eent  down  to  the  Seeeione 
fotr  a  rehearing :**  for  iheeaeemuet  raiee  a  gueetion  that  will  be  eonclueive  qfthe  appeal. 

The  Court  qf  Quarter  Seeeione  ie  the  proper  tribemal  for  deciding  all  gueeUone  aa  to  the  em0» 
ciency  qf  examinationa  or  grounde  qf  tgrpeali  and  bg  their  deeieion^  upon  ang  euch  .gueetion  tkie 
Court  ie  bound,  unleet  thagifrania  cate,     Thie  Court  will  onlg  interfere  bg  mandammey  where 

■  the  Seeeione  have  r^fueed  to  hear  the  appetd  on  a  eirictlg  prelimmarg  point.  The  caeee  qf 
Beg.  V,  The  Jiisticeg  of  Carnarvonshire  (2  Q3.  325)  and  Reg.  v.  The  West  Biding  Justices 
(2  Q.B.  331)  proceeded  on  a  mieconception  qf  what  wae  a  preUminarg  point,  and  were  errom 
neemelg  decided 

V  t^ Seeeione  are  indeiubi  ae  to  ang  gweetiom  qf  laWf  and  deeire  the  opinion  qf  thie  Cemrt^  the. 
pfoper  coureefor  them  to  pureue  ieto  hear  the  evidence  toanendy  and  decide  the.  appeal  figpgm 
the  wholefaete,.eulgeet  to  the  qpinienqf.  thie  Court  on  the  point eubmitted  to  i<. 

A^N  wdee<drtmmHiir%momMig^Mim^  ftiK^ 

daab^children^fiem  the  townahipiof  l^itilegate  to  the pfuiab^if  Onat^Oatos^  holliisk 
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the  ftatM  of  Kfiflfven,  in  the  county  of  Linodo,  >wai  fonnded  on  eztnrimitions  which 
iMed  that  the  Mid  Wm.  Welboum  wis  hound  apprentice  to  one  John  Green,  of 
Gnat  Ponton  aforeiaid,  stonemason,  hy  an  indenture  bearing  diMte  the  24th  day  of 
Kafch,  1828,  to  serve  him  from  the  15th  day  of  September  then  last  past,  for  the 
torm  of  six  Tears;  and  that  the  said  Wm.  Welboum,  the  said  apprentice,  did  so 
lerve  the  said  John  Green,  in  the  said  parish  of  Great  Ponton,  fbr  the  said  term  of 
ox  years*  and  did  reside  therein  fbr  more  than  forty  days  of  the  said  term,  and  did 
deep  at  his  said  master's,  the  said  John  Green's  house,  in  the  said  parish  of  Great 
Fonton,  on  the  last  night  of  the  said  term.  Against  this  order  the  churchwardens 
and  overseers  of  the  parish  of  Great  Ponton  gave  notice  of  appeal,  and  stated  as  one 
of  their  grounds  of  appeal,  '*  That  the  said  Wm.  Welboum,  after  his  service  with  his 
Buster^  the  said  John  Ghreen,  for  part  of  the  same  term  of  the  said  apprenticeship, 
with  the  consent  of  his,  the  said  Wm.  Welbourn*8,  said  master,  to  wit,  from  May  or 
Jime  1833  to  the  end  of  the  said  term,  served  one  Samuel  Newell,  of  Grosvenor 
Wharf,  Pimlico,  in  the  county  of  Middlesex,  builder,  under  the  said  indenture,  in  the 
parish  of  Harlazton,  in  the  said  parts  of  Kesteven,  in  the  said  county  of  Lincoln,  and 
inhabited  and  resided  therein  more  than  forty  days  during  such  service,  being  then 
single  and  unmarried,  and  without  child  or  children."  There  were  two  other 
grounds  of  appeal,  which  slightly  varied  this  statement  as  to  matters  not  material  to 
tfie  decision  in  this  case.  The  appeal  came  on  to  be  heard  at  the  General  Quarter 
Sessions  of  the  peace  holden  at  Bourne,  fbr  the  said  parts  of  Kesteven,  on  the  16th 
of  October  last,  when,  after  the  respondents' case  had  been  stated,  the  appellants 
admitted  that  there  was  a  primdjade  case  of  settlement  in  their  parish,  but  stated 
that  they  should  rely  upon  a  subsequent  settlement  in  the  parish  ot  Harlaxton,  as  set 
forth  in  their  grounds  of  appeal ;  whereupon  witnesses  were  called  by  the  respond- 
ents to  prove  that  the  said  Wm.  Welboum  had  slept  in  his  master's  house  in  Great 
Ponton  the  last  night  of  his  said  apprenticeship ;  but  in  the  course  of  their  examina- 
tion certain  questions  put  to  them  were  objected  to ;  and  then,  by  permission  of  the 
Court,  the  respondents  in  their  tum  took  an  objection  to  the  grounds  of  appeal  as  fiir 
ss  related  to  the  alleged  subsequent  settlement  intended  to  be  set  up  in  the  parish  of 
Harlaxton,  contending  that  such  grounds  of  appeal  were  one  and  all  defective,  and 
were  totally  insufficient  to  enable  the  appellants  to  give  any  evidence  of  such 
dleged  subsequent  settlement,  inasmuch  as  they  did  not  describe  or  set  forth  the 
situation  of  the  house  where  the  apprentice  was  supposed  to  have  resided  or  slept  in 
such  parish  during  his  service  there,  and  did  not  give  any  information  as  to  the  name 
or  description  of  the  person  with  whom  he  lodged  there,  which  was,  in  this  case,  the 
more  necessary,  in  consequence  of  the  alleged  master  (Mr.  Newell,  of  Pimlico,  in  the 
county  of  Middlesex,  builder),  with  whom  he  was  stated  to  have  served,  residing  at 
a  distance  of  more  than  one  hundred  miles  from  such  parish  of  Harlaxton,  and  having 
never  had  any  residence  whatever  there ;  besides,  that  he  was  employing  at  a  large 
ball  erecting  in  such  parish,  as  admitted  by  the  appellants'  solicitor,  more  than  two 
handred  workmen  from  all  parts  of  the  country,  some  lodging  in  the  parish,  and  some 
in  one  place  and  some  in  another,  in  the  different  villages  around,  and  almost  all  of 
them  totally  unknown  to  their  alleged  employer ;  and  that  the  ground  of  appeal  did 
not  set  forth  the  best  evidence  on  such  point  in  the  appellants'  power,  or,  indeed, 
iocfa  clear  and  satisfactory  information  as  would  enable  the  respondents  to  ascertab 
whether  the  apprentice  did  actually  inhabit  and  reside  for  forty  days  in  the  parish  of 
Harlaxton  dunng  the  poriod  of  his  service. 

After  hearing  the  advocates  on  both  sides  on  the  said  objection,  the  Court  of 
Qnarter  Sessions  decided  that  the  grounds  of  appeal  were  insufficient  and  defective, 
and  confirmed  the  order;  but  afterwards,  on  the  application  of  the  advocate  fbr  the 
aaid  appellants,  granted  a  case  for  the  opinion  of  this  Court  as  to  the  sufficiency  of 
the  said  grounds  of  appeal,  at  the  same  dmestating,  that  should  the  Court  of  Queen's 
iBenchtbe  of  opinion  that  ^be  grounds  of  appeal  were  insufficient,  the  said  order  of 
Bevions  would  stand  confirmed;  but  should  it  decide  that  the  grounds  were  suffi- 
cient, and  that  the  alleged  settlement  an  Harlaxton  should  have  been  entered  upon, 
that  then  the  q^ieal  shouM  be  sent  dewn  :to  the  ^Sessions  for  a  rehtaring.  O^ 
aocoimty  however,  of  the  decision  of  this  Court  to  entertab  oidy  those 
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which  the  opinion  of  the  Court,  when  delivered,  would  be  conclusive  of  the  appeal, 
no  case  was,  in  this  instance,  drawn  up  in  pursuance  of  the  permission  granted  by  the 
^Sessions ;  but  in  last  Trinity  term,  G,  T,  White,  on  behalf  of  the  appellants,  obtained 
'■a,  rule  calling  on  the  justices  in  and  for  the  parts  of  Kesteven,  in  the  county  of 
Lincoln,  to  shew  cause  why  a  mandamus  should  not  issue  commanding  them  to  enter 
•continuances  and  hear  the  appeal,  and  the  facts  above  stated  appeared  upon  the  affi- 
<davits  for  and  against  the  rule.    That  rule  having  been  enlarged  to  the  present  term^ 

Mellor  now  shewed  cause.— ^The  appellants  elected  at  the  Sessions  to  take  a  case ; 
they  have  not  thought  proper  to  bring  that  case  up,  and  they  are,  therefore,  not  in  a 
situation  to  apply  for  a  mandamus.  That  is  decided  by  Rex  v.  The  Justices  of  the 
West  Riding  {Warmsworlh  v.  Doncaster)  (1  Ad.  &  Ell.  606) ;  Rex  v.  The  Justices  of 
SuffoUc  (6  Ad.  &  Ell.  109),  and  Rex  v.  The  Justices  of  NoHhamptonshire  (6  Ad.  & 
£11.111). 

fVhitehurst,  contr^. — The  case  granted  by  the  Sessions  was  not  one  which  the 
Court  would  entertain.  It  did  not  present  a  point  for  the  decision  of  this  Court 
which  would  be  conclusive  of  the  appeal ;  and  the  Court  has  already  declared  that  it 
will  not  decide  upon  cases  so  framed.  The  cases  of  Reg.  v.  The  Inhabitants  of  Worth, 
decided  on  the  25th  of  January,  1843,  but  only  reported  in  the  Justice  of  the  Peace, 
vol.  7,  p.  287 ;  Reg.  v.  The  Inhabitants  of  Ickham  (Justice  of  the  Peace,  vol.  7,  p. 
529),  and  Reg.  v.  The  Inhabitants  of  Wistow  (1  Gale  &  Dav.  681),  are  conclusive 
-authorities  upon  this  point.  Then,  if  the  Sessions  have  granted  a  case  in  such  a  form 
that  the  Court  will  not  hear  it,  the  only  remedy  which  the  appellants  have  is  by 
mafuiamus. 

Patteson  J. — If  you  had  objected  to  tlie  form  of  the  case,  the  Sessions  would, 
DO  doubt,  have  amended  it.  However,  the  proper  course  certainly  is  for  the  Sessions 
to  hear  the  whole  case,  and  decide  it,  subject  to  our  opinion  on  any  point  concerning 
which  they  are  in  doubt. 

Lord  Denman,  C.  J. — The  practice  has  been  objected  to;  but  we  have  certainly 
lieard  recent  cases  stated  in  similar  terms. 

The  Court  then  called  upon  Mellor  to  proceed  to  the  other  points  in  the  case. 

Mellor, — The  Sessions  have  heard  the  appeal;  they  have  decided  a  question  of  law 
which  was  within  their  jurisdiction,  and  which  related  to  the  sufficiency  of  the 
^grounds  of  appeal.  The  appellants  were  heard  upon  all  that  they  chose  to  bring  for- 
ward, and  the  decision  of  the  Court  was,  therefore,  upon  the  settlement  itself,  and  not 
«pon  a  mere  preliminary  point.  The  recent  cases  of  Reg.  v.  The  Inhabitants  of 
EventDOod  and  Barony  (3  Q.  B.  370)  ;  Reg.  v.  The  Inhabitants  of  Charlbury  and 
Walcott  (3  Q.  B.  378,  3  Gale  &  Dav.  177) ;  Reg.  v.  The  Inhabitants  of  Kingsclere 
(3  Q.  B.  388,  3  Gale  &  Dav.  186)  ;  and  Ex  parte  The  Overseers  ofAckworth  (3  Q.  B. 
397),  all  go  to  that  point  The  cases  of  Reg.  v.  The  Justices  of  Carnarvonshire  (2  Q.  B. 
525,  1  Gale  &  Dav.  423),  and  Reg.  v.  The  Justices  of  the  West  Riding  (Keighley  v. 
Wilsden)  (2  Q.  B.  331),  will  be  relied  upon  on  the  other  side :  but  in  tlie  former  of 
those  cases  there  is  this  peculiarity,  that  the  information,  upon  the  absence  of  which 
die  Sessions  had  acted  in  refusing  to  hear  evidence  in  support  of  the  grounds  of 
appeal,  was  information  more  within  the  power  of  the  respondent  than  the  appellant 
paribh  ;  and  it  is,  at  all  events,  sufficient  to  observe,  that  the  cases  above  cited  con- 
itain  the  more  recent  decisions  of  the  Court.  Then,  if  the  Sessions  have  in  fact  heard 
the  appeal,  this  Court  will  not  interfere  by  mandamus,  whether  the  decision  of  the 
.Sessions  be  right  or  wrong.  {Rex  v.  Friesfon,  5  B.  &  Adol.  597  ;  In  the  matter  of 
Pratt,  7  Ad.  &  Ell.  27;  Ex  parte  the  Inhabiants  of  Broseley,  7  Ad.  &  Ell.  423 ; 
Re^.  V.  The  Justices  of  the  West  Riding  (Clinton  v.  Birstxvith),  10  Ad.  &  Ell.  685.) 

IVhiiehursty  contr^ — The  cases  cited  on  the  otlier  side  do  not  go  the  length  con- 
tended for.  It  is  admitted  in  all  of  them  that  this  Court  will  interfere  where  the 
Sessions,  on  a  preliminary  objection,  which  it  considers  ill-founded,  refuse  to  hear ; 
and  it  is  submitted  that  the  decision  of  the  justices  in  this  case  was  tantamount  to  a 
cefttsal  to  hear.  At  all  events,  Reg.  v.  The  Justices  of  Carnarvonshire,  and  Reg.  v. 
The  Justices  of  the  West  Riding  (Keighley  v.  Wilsden),  are  distinct  authorities  in  sup- 

rrt  of  this  application.    Then  the  question  is»  are  these  grounds  of  appeal  sufficient  ? 
IB  submitted  that  they  are. 
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Lord  Denman,  C.  J— This  case  cannot  be  varied  by  any  argument  on  that  point ; 
it  is  unnecessary  for  us  to  consider  whether  the  Sessions  were  right  in  holding  the 
grounds  of  appeal  in  this  case  insufficient  on  the  objection  taken  before  them.  It  is, 
in  tbe  first  place,  satisfactory  that  it  must  now  be  taken  to  be  universally  known,  that 
the  Court  of  Queen's  Bench  will  not  decide  upon  a  case  steted  in  this  conditional 
way,  so  as  to  make  this  Court  merely  the  instrument  for  putting  the  inferior  court 
in  motion.  Whenever  a  case  is  sent  to  this  Court,  it  must  contain  some  point  upon 
which  the  final  decision  of  the  appeal  will  depend.  For  that  purpose,  the  Quarter 
Seasions  should  hear  and  decide  the  case  provisionally  in  the  first  instance,  and  then 
the  unnecessary  expense  of  a  rehearing  at  the  sessions  is  avoided.  The  matter  which 
remains  is  not  so  satisfactory ;  for,  we  think,  we  are  bound  to  overrule  some  cases, 
in  which  we  all  seem  to  have  concurred.  It  seems  to  us,  upon  consideration,  that 
the  case  of  Reg.  v.  The  Justices  of  Camartonshire  (at  the  decision  of  which  I  was 
not  present)  is  wrong,  and,  if  the  expression  is  allowable,  that  Reg,  v.  The  Justices  of 
Me  West  Riding  (Keighley  v.  Wilsden)  (decided  when  I  was  present,  and  with  my 
concurrence),  is  more  wrong  than  the  other.  It  is  quite  clear  that  in  those  cases 
this  Court  took  upon  itself  to  say,  that  the  Sessions  had  gone  wrong  in  not  giving 
doe  effect  to  the  evidence ;  so  that  in  each  of  those  cases  there  was,  in  effect,  a  new 
trial ;  and  that  is  quite  beyond  the  authority  of  this  Court.  The  language  used  in 
R^.  V.  The  Justices  of  Carnarvonshire  was  misapplied ;  there  the  matter  on  which 
the  Sessions  had  decided  was  called  a  preliminary  point ;  but  it  clearly  was  not  so. 
Tbe  true  distinction  is  this :  if  the  Sessions,  upon  some  supposed  rule  of  practice 
which  we  consider  improper,  altogether  refuse  to  hear  an  appeal,  this  Court  is  bound 
to  set  them  right  and  to  obtain  a  hearing  for  the  parties  by  mandamus  ;  but  if  they 
«itertain  the  appeal  at  all,  and  decide  upon  any  matter  of  fact,  we  are  bound  by  their 
decision.  Now  this  is  a  question  of  fact ;  the  question  of  the  sufficiency  of  the  grounds 
of  appeal  raises  a  question  entirely  for  the  consideration  of  the  Sessions.  They  may 
be  guided  in  their  decision  by  a  variety  of  circumstances  of  which  we  can  know 
nothing,  and  of  which  they  are  the  only  competent  judges.  Having  considered  the 
two  cases  before  mentioned,  and  being  thoroughly  convinced  that  we  have  been  in 
error,  I  think  it  necessary  that  we  should  distinctly  say  so. 

Pattsson,  J. — The  Court  of  Quarter  Sessions  ought  to  have  heard  the  evidence 
in  this  case  to  an  end,  decided  upon  the  facts,  and  then  granted  a  case  for  the  opinion 
of  this  Court  as  to  the  sufficiency  of  the  grounds  of  appeal.  That  is  the  course 
wjiich  ought  to  have  been  adopted.  The  party  who  consented  to  take  the  case  in  this 
conditional  form  cannot  complain  ;  he  ought  to  have  objected  at  the  time  to  the  form 
in  which  the  Sessions  proposed  to  grant  it.  As  to  the  other  point,  I  agree  that  the 
two  cases  mentioned  were  wrongly  decided ;  and  it  is  much  better  that  it  should  be 
fully  understood  that  these  questions  as  to  the  sufficiency  of  grounds  of  appeal  are,  in 
tbe  opinion  of  this  Court,  peculiarly  proper  for  the  consideration  of  the  Sessions. 

Williams,  J. — The  case  of  Reg.  v.  The  Justices  of  Carnarvonshire  rests  entirely 
upon  a  misconception  of  what  is  a  preliminary  point.  Upon  consideration,  I  think 
it  impossible  to  say  that  the  appeal  in  that  case  was  not  heard  by  the  Sessions.  So 
here  there  was  unquestionably  a  hearing  and  a  decision  by  the  Sessions ;  and  we 
cannot  interfere  by  mandamus, 

WiOHTMAN,  J.  concurring.  Rule  discharged, 

Whitehurst, — I  hope  your  lordships  will  say  that  the  appellants  may  bring  up  the  case. 

Lord  Dbnman,  C.J. — We  cannot  allow  that  now. 
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^  Q.B,  Friday,  April  US. 
Thb  Quxbn  v.  Th£  Inhabitakts  or  Cattbrall. 

(jim  order  qf  removal  wa9  made  on  two  ejeaminatione,  qf  which  one  etafedihai  WUjMiqMrMMe 
to  live  with  the  father,  of  the  witneu  ae  a  farm^eervant  s  thai  **  he  wae  not  engaged  for  mug 
particular  time,"  hut  that  the  father  qf  the  witneee  **  found  him  board,  waehing,  lodging^  Wkd 
clothes  for  to  long  a  time  ae  he  stayed;*'  that  the  pauper  continued  m  the  service  upwards  qf 
three  yetsrs  and  a  half  during  which  tkne  he  slept  at  the  farm,  and  was  a  bachelor:  andtis 
other,  that  of  the  pauper,  repeating  the  same  particulars,  used  the  words,  "  there  wets  «» 
agreement  as  to  the  length  of  my  service,  but  I  was  found  with  board,  lodging,  clothing,  and 
washing  whilst  I  stayed,**  Held,  that  this  was  not  a  sufficient  statement  qf  a  hiring  for  q.  pear 
to  let  in  evidence  qf  a  settlement  by  hiring  and  service  in  the  appellant  parish. 

Semble,  that,  to  shew  a  settlement  by  hiring  and  service  under  3^4  Wm.  and  Mary,  e.  11»  «.'7» 
it  is  enough  to  state  that  the  pauper  at  the  time  qfthe  hiring  was  a  bachelor, 

,Qu0are,  whether  it  is  afktal  objection  to  an  order  of  removal  that  the  complaint  qf  chargeaHlity  km, 
in  fact,  been  made  by  the  assistant^overseer  of  a  parish,  instead  of  the  churchwardens  or  ooerseSMf 
although  the  order  itself  may  recite  a  complaint  by  the  churchwardens  and  overseers. 

^^^N  the  removal  of  Wm.  Nuttall  and  Mary  Ann,  his  child,  from  the  parish  of  Cat- 
A^  terall  to  the  parish  of  Dutton,  both  in  the  county  of  Lancaster,  the  churchwardeBg 
and  overseers  of  the  latter  parish  appealed,  and  upon  the  hearing  of  that  appeal  at 
the  Quarter  Sessions,  holden  by  adjournment  at  Preston,  in  and  for  the  nald  coun^, 
that  Court  set  aside  the  order  of  removal  for  defect  in  the  examinations,  subject  to 
•the  opinion  of  the  Court  on  a  case,  which,  so  fSEu:  as  is  material  to  the  decision^  was :aa 
follows : — 

The  information  and  examinations  on  which  the  said  order  of  removal  was  grounded 
were  respectively  as  follows.    The  information  :•— 

**  Lancashire,  "i      *'  The  information  and  complaint  of  Richard  Baby,  the  assistant* 
to  wit.       /  overseer  of  the  poor  of  the  township  of  Catterall,  in  the  said  coun^, 
taken  upon  oath  before  us,  two, '  ^c.;  then  proceeding  in  the  ordinary  form. 

The  examinations  i — 
**  Lancashire,  1  '*  William  Bourn  saith :  <  I  am  a  farmer  in  the  township  of  Dil- 
to  wit.  J  worth,  in  this  county,  and  reside  at  a  farm  called  Writtenstone.  :I 
-was  married  in  December,  1833.  I  lived  at  home  with  my  father  about  a  year  and  a 
half  after  my  marriage,  when  I  went  to  live  at  the  farm  I  now  reside  at  My  father's 
name  is  also  William  Bourn,  and  he  lives  at  a  farm  in  Button,  in  this  county,  called 
Gudgeons,  which  he  has  lived  upon  for  upwards  of  thirty  years.  Better  than  two 
years  before  I  was  married,  the  pauper,  William  Nuttall,  came  to  live  with  my  fiitoer 
as  a  &rm-servant ;  he  toasnot  engaged  for  any  particular  time^  but  my  fodker  found 
him  boardf  toashingf  lodging,  anacMkesfor  so  tonga  time  as  he  stayed;  the  pauper, 
William  Nuttall,  continued  in  my  ftther's  service  in  that  manner,  without  leaving, 
from  the  two  years  before  I  was  married,  until  after  I  left  home  to  Hve  at  Written* 
atone  farm ;  ouring  all  which  time  he  lived  and  slept  on  mj  father's  farm  in  Dutton, 
and  during  all  which  time  he  was  a  bachelor.  There  never  was  any  other  agreement 
come  to  whilst  I  lived  at  home,  but  my  father  found  the  papper,  William  Nutta]], 
'With  board,  washing,  clothing,  and  lodging  during  the  said  service.' 

"  The  pauper,  William  Nuttoll,  saith :  *  Better  than  two  years  before  the  witness, 
William  Bourn,  was  married,  I  went  to  his  father's,  William  Bourn,  of  Dutton, 
fitfmer,  as  a  farmniervant.  There  was  no  agreement  as  to  the  length  of  mv  service ; 
but  I  was  found  with  board,  lodging,  clothing,  and  washing  whilst  I  stayed.  I  con- 
tinued in  this  service  from  the  commencement  of  the  time  I  went  until  the  witness, 
William  Bourn,  left  home  to  live  at  Writtenstone  farm,  being  altogether  upwards  of 
three  years  and  a  half;  during  all  which  time  my  said  master,  William  Bourn  (the 
fiither),  found  me  board,  lodging,  clothing,  and  washing ;  and  I  slept  at  his  farm, 
and  was  a  bachelor,  during  such  my  servitude.  The  farm  was  in  the  township  of 
Dutton,  in  this  county,  and  was  called  Gudgeons.  I  was  lawfully  married,  about 
e^hteen  months  ago,  to  Betsy,  my  late  wife,  and  I  have  one  child,  our  lawful  issue, 
yiz.  Mary  Ann,  aged  about  fifteen  months.  I  have  resided  in  Catterall  tovmship,  in 
this  county,  with  my  fomily^  for  about  twelve  months  past;  my  late  wife  died  in  that 
township  about  five  months  ago;  myself  and  child  have  resided  there  smce,  and  are 
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nS  dwvUiiig'ihinne.  Hayiog'btoi  in<anm  state  of  health  for  some  time  patt,  and' 
being  atill  very  w«aklj,  myself  aadcfaild  hare  been  and  are  noir  chargeable  to  the' 
Mid  township  of  Catterall.' "  (a) 

The  following  were  the  grennds  of  appeal-:  First,  that  the  order  aforesaid  is  void, 
nd  w«s  made  without  any  complaint  of  or  by  the  parties  who  by  law  are  authorized 
•ad  leauked  to  mdce  soai  coraplamt;  second,  that  the  examinations  on  which  the 
■M  oraer  of  removal  was  made  were  not  and  are  not  in  law  su£Scient  to  justify  the 
osidiig  of  the  said  order ;  third,  that  the  examinations  are  bad  upon  the  face  of 
theoiy  and  do  not  state  the  necessary  facts,  from  which  it  can,  or  may,  or  ou^ht  to  be 
isqplied,  that  the  said  Wm.  Nuttall  did  gain  a  settlement  by  hiring  and  service,  as  in 
tke  Mrid  examinations  pretended ;  fourth,  that  the  examinations  do  not  state,  or 
lofficiently  shew,  that  at  the  time  of  the  alleged  hiring  and  service  the  said  WilHam 
Nnttidl  was  an  unmarried  person,  not  having  child  or  children,  as  by  law  required; 
fifth,  that  there  is  not^  in  fact,  any  such  hiring  and  service  as  in  the  examinations 
pfeCended;  sixth,  that  the  order  and  examinations  aforesaid  are,  and  each  of  them 
1%  ocherwise  deftctive  and  informal. 

The  appeal  oame  OB  to  be  heard  at  Preston,  on  Wednesday,  the  18th  October, 
IMS,  when  the  respondents  offered  to  produce  evidence  in  support  of  the  order ;  but 
tte  appdiants  objected  that  the  complaint  and  examinations,  or  one  of  them,  were  or 
was  Jnanffcient ;  so  that  the  order  was  incapable  of  being  supported  by  any  evidence, 
Ike  Seaaions,  after  argument,  and  without  hearing  the  evidence  offered,  set  aside  the 
order  ef  removal,  for  the  insufficiency  of  the  examinations,  and  subject  to  the  opinioii' 
of  this  Court  as  to  the  sufficiency  of  the  complaint  and  examinations  as  above  set 
forth.  If  tins  Court  should  be  of  opinion  that  the  objections  taken  by  the  grounds  of 
apped,  or  any  or  eiUier  of  them,  ought  to  have  prevailed,  then  the  order  of  Sessions, 
aecting'aside  the  order  of  removal,  to  be  confinned ;  if,  on  the  other  hand,  this  Court 
shoidd  be  of  opinion  that  none  of  those  objections  ou^t  to  have  prevailed,  then  the- 
order  of  Sessions  is  to  be  quashed,  and  the  order  of  removal  confirmed. 

Whi^ham,  in  support  of  the  order  of  Sessions.— First,  there  is  here  no  sufficient 
compbmt;  the  complaint  served  with  the  order  on  the  appellant  parish  was  made  by 
the  aaaistantoverseer  of  the  respondent  parish ;  but  it  ought  to  have  been  nmde  by 
the  dnirdiwardens  and  overseers.  The  law -does  not  recognize  the  situation  of 
assistant-overseer  (BenneU  v.  Edwardt,  7  B.  &  C.  586,  S.  C.  in  Error,  8  B.  &  C. 
7M,  f^  Bing.  280);  and  the  respondents,  therefore,  should  have  given -evidence  to 
shear  that  it  was  the  duty  of  Rigby  to  make  the  complamt;  no  such  evidence  wae* 
tiven,  and  without  it  the  assistant-overseer  is  a  mere  stranger  for  this  purpose.  He 
V  an  officer  elected  by  the  inhabitants  of  the  parish,  in  vestry  assembled,  under  the 
proviaions  of  69  Geo.  3,  c  12,  s.  7,  and  the  duties  of  his  office  are  determined  and 
ipedfied  by  them  at  the  time  of  his  election.  The  Court  cannot  presume  that  the 
aadoDgvof  this  (x>mplaint  waa-one  of  the  duties  so  determined  and  spedfied* 

Cowmgt  contri,  was  then  called  upon.^^We  ofcied  evidence  at  the  Sessions,  and 
Aeeffiwt  6i  BenneU  v.  Edwards^  cited  on  the  other  side,  is  to  shew  that  the  ques«- 
tioo  vma  entirely  one  of  evidence* 

LoED  Dbvm  AN,  C.  J. — The  Sessions  have  said  that  no  evidence  could  set  it  right. 

Wh^^aim. — The  evidence  tendered  was  as  to  the  settlement  itself. 

Lord  DxNirAir,  C.  J. — That  is  not  stated  in  the  case. 

ComUmg^ — Our  evidence,  if  received,  might  have  shewn  that  the  assistant-overseer 
waa  entlidriaed  to  make  this  comolaint.  It  would  lead  to  the  greatest  practical 
inoomrenience,  if  the  Court  should  hold  that  a  duty  of  thb  sort  cannot  be  dis- 
charged  by^  the  assistant-overseer,  but  that  the  overseers  must  attend  personally. 
However,  it  is  submitted  that  the  form  of  thn  compUdnt  is  immaterial ;  it 
b  a;  mere  memorandum,  which  it  was  not  necessary  to  send  to  the  ap- 
p^ant  .parish  at  all ;  and  if  no  copy  of  it  had  been  sent,  this  ouestion  could 
not  hiive  arisen,  ibr  the  order  recites  a  complaint  by  the  churchwardens  and  over- 
There  must  be  a  complaint  to  give  thfe .  migistnites  jurisdiction,  and  thb. 
■^■■"*  a.  proper  one,  and  'that  b  aUthat  b  necessary.    It  b  clear  that  the 

M  Seb  as  to  this  itateaflDt,  Ae^.  t.  High  Bidtlngiim,  ante,  p.  1. 
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magistrates  and  their  derk  assumed  that  the  complaint  was  that  of  the  orerseers  and 
churchwardens,  though  the  assistant-overseer  might  attend  to  make  it;  and  that 
assumption  was  correct. 

The  Court  then  called  upon  Whigham  to  argue  the  other  points. 

Whigham, — First,  then,  there  is  no  evidence  of  any  hiring  at  all;  it  is  the  case  of 
a  person  living  with  another,  and  receiving  board  and  lodging  for  the  service  he  ren- 
ders during  the  time  he  chooses  to  stay.  Secondly,  there  is  no  evidence  that  the 
pauper  was  an  unmarried  person,  without  child  or  children  at  the  time  of  entering 
into  the  contract,  supposing  there  to  be  any,  which,  however,  is  denied. 
.  Patteson,  J. — ^What  is  the  meaning  of  the  word  **  bachelor?" 

Whigham, — I  apprehend  that  any  person  free  to  contract  marriage  would  answer 
that  description. 
.  Patteson,  J. — Surely  a  widower  is  not  a  bachelor. 

Lord  Denman,  C*  J. — You  had  better  address  yourself  to  the  other  point. 

Whigham, — The  other  point  is  quite  clear.  The  evidence  is,  that  the  pauper  was- 
not  engaged  for  any  particular  time,  but  was  found  in  board  and  lodging  <*  so  long  a. 
time  as  he  stayed."  This  is  like  the  case  of  Rex  v.  Christ's  Parishy  York  (3  B.  & 
C.  459 ;  5  D.  &  R.  314),  where  a  boy  at  the  age  often  went  to  a  person  to  do  what 
he  could,  and  what  he  should  be  ordered,  as  long  as  he  had  a  mind  to  stop  for  his 
meat  and  clothes  only ;  and  though  he  remained  above  two  years,  it  was  held  that  as 
he  might  have  quitted  at  any  moment,  the  presumption  of  a  hiring  for  a  year  was 
rebutted,  and  he  gained  no  settlement.  That  is  a  decisive  authority  for  the  present 
case. 

Lord  Denman,  C.  J. — Mr.  Cowling,  can  you  find  out  any  hiring  here  ? 

Coxding, — The  words  of  the  examinations  are,  that  *'  the  pauper  was  not  engaged 
for  any  particular  time ; "  that  means  only  that  he  was  engaged  for  no  particular 
time,  and  that  is  a  general  indefinite  hiring,  and  will  be  presumed  to  be  a  hiring  for  a 
year  unless  there  are  circumstances  to  rebut  that  presumption.  The  case  of  Rex  v.. 
Wincanston  (Burr.  Sess.  Cas.  299)  comes  nearer  to  this  than  any  other,  and  is  an 
authority  for  the  respondents.  There  a  young  man  hired  with  a  farmer  to  serve  him. 
in  husbandry  for  his  board,  lodging,  washing,  and  clothes,  but  no  particular  time  was 
agreed  upon ;  he  served  for  two  years  and  a  half,  and  the  Court  held  this  to  be  a 
hiring  for  a  year.   The  two  cases  are  in  all  material  respects  the  same. 

Lord  Denman,  C.  J. — ^We  can  find  no  hiring  at  all  here.  The  order  of  Sessions 
must,  therefore,  be  confirmed.  Order  of  Sessions  confirmed. 


Q.B.  Monday^  April  9Q. 

In  the  Matter  ov  James  Walker,  William  Bird,  Joseph  Richards,  and^ 

John  Bird,  Prisoners. 

Jn  annptr  to  a  writ  of  habeat  corpus  obtained  on  behalf  of  several  prisoners^  the  gaoler  returned 
two  warrants  for  the  commitment  of  each,  the  later  warrant  being  an  amendment  of  the  earlier 
one,  which  was  defective,  and  the  return  expressly  stating  that  in  each  case  the  two  war- 
ranis  applied  to  the  same  prisoner.  Held,  that  the  second  warrants  being  good,  there  was  a 
sufficient  cause  shewn  for  the  detention  (jf  the  prisoners,  and  that  they  must  be  remanded  oe- 
eordingly, 

JAMES  WALKER,  William  Bird,  Joseph  Richards,  and  John  Bird,  being  pri- 
soners in  the  House  of  Correction  at  Leicester,  in  the  county  of  Leicester, 
obtained  a  writ  of  habeas  corpus  to  bring  up  the  bodies,  with  causes,  &c.,  to  which 
writ  the  gaoler  made  the  following  return  : — 

''  Leicestershire,   1      "  I,  John  Allen,  the  keeper  of  the  House  of  Correction  at 
to  wit.  J  Leicester,  in  the  county  of  Leicester,  in  the  writ  to  this  schedule 

hereunto  annexed  named,  do  certify  and  return  to  our  Sovereign  Lady  the  Queen, 
that  before  the  coming  to  me  of  the  said  writ,  that  is  to  say,  on  the  8th  day  of  Aprils 
A.D.  1844,  James  Walker  and  William  Bird,  in  the  same  writ  also  named,  were 
severally  committed  to  my  custody  by  virtue  of  a  certain  warrant  of  commitment*- 
the  tenor  of  which  is  as  follows :  -  '  Leicestershire^  to  wit — ^To  the  constable  of 
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WorthiDgtooy  in  tbe  laid  county,  and  to  the  keeper  of  the  House  of  Correction  at 
Leicester,  in  the  said  county :  Whereas  information  and  complaint  hath  been  made 
before  me,  William  Wootton  Abney,  esq.,  one  of  her  Majesty's  justices  of  the  peace 
10  and  for  the  said  county,  by  Benjamin  Walker,  of  Worthington,  in  the  said  county, 
ooal-master,  upon  the  oath  of  the  said  Benjamin  Walker,  against  James  Walker  and 
Uniliam  Bird,  late  of  Worthington,  aforesaid,  in  the  said  county,  colliers  to  the  said 
Benjamin  Walker,  at  his  Smoile  Colliery,  that  they,  the  said  James  Walker  and 
William  Bird,  have,  in  their  said  service,  severally  been  guilty  of  a  certain  miscon* 
duct,  nusdemeanor,  miscarriage,  and  ill-behaviour  towards  him,  the  said  Benjamin 
Walker,  in  that  they,  the  said  James  Walker  an4  William  Bird,  having  severally 
entered  into  their  said  service,  have  severally  therein  not  fulfilled  their  contract  by 
having,  at  the  township  of  Worthington,  in  the  said  county,  on  the  4th  day  of  April 
inst.,  severally  neglected  their  work  in  such  service,  contrary  to  the  statute  :  And 
whereas,  in  pursuance  of  the  statute  in  that  case  made  and  provided,  I  have 
duly  examined  the  proofs  and  allegations  of  both  the  said  parties  touching 
the  matter  of  the  said  complaint,  and  upon  due  consideration  had  thereof,  have 
adjudged  and  determined  that  they,  the  said  James  Walker  and  William  Bird,  have, 
in  their  said  service,  severally  been  guilty  of  a  certain  misconduct,  misdemeanor, 
miscarriage,  and  ill-behaviour  towards  the  said  Benjamin  Walker,  in  that  they,  the 
said  James  Walker  and  William  Bird,  having  severally  entered  into  their  said  service, 
have  severally  therein  not  fulfilled  their  said  contract,  by  having,  at  the  township  of 
Worthington,  in  the  said  county,  on  the  4th  day  of  April  instant,  severally  neglected 
their  work  in  such  service,  contrary  to  the  statute ;  and  I  do  therefore  convict  them, 
the  said  James  Walker  and  Wm.  Bird,  of  the  said  ofience,  in  pursuance  of  the  statute 
in  that  case  made  and  provided.  These  are,  therefore,  to  command  you,  the  said 
constable,  forthwith  to  convey  the  said  J.  Walker  and  W.  Bird  to  the  said  house  of 
correction  at  Leicester  aforesaid,  and  to  deliver  them  to  the  keeper  thereof,  together 
with  this  warrant.  And  I  do  hereby  command  you,  the  said  keeper,  to  receive  the 
said  J.  Walker  and  W.  Bird  into  your  custody,  in  the  said  house  of  correction,  there 
severally  to  remain  and  severally  to  be  kept  to  hard  labour  for  the  space  of  three 
months  from  the  date  hereof;  and  for  your  so  doing  this  shall  be  your  sufficient 
warrant.     Given  under  my  hand  and  seal  the  8th  day  of  April,  A.D.  1844. 

"  *  William  Wootton  Abney.'  "  (L.S.) 

[Here  follows  another  warrant,  in  exactly  the  same  form,  and  by  the  same  justice, 
&r  the  commitment  of  one  Joseph  Richards  and  one  John  Bird.  The  return  then 
proceeds]  : — 

'*  That  afterwards,  and  whilst  the  said  James  Walker,  William  Bird,  Joseph 
Richards,  and  John  Bird,  were  respectively  so  in  custody,  that  is  to  say,  on  the  15th 
day  of  April,  A.D.  1844,  the  said  Wm.  Wootton  Abney  caused  to  be  delivered  to  me 
I  certain  other  warrant  of  commitment,  the  tenor  of  which  is  as  follows : — 
''  <  Leicestershire,  1  '< '  To  all  and  every  the  constables  and  other  officers  of  the 
to  wit.  J  peace  for  the  said  county  whom  these  may  concern,  and  to  the 

keeper  of  the  House  of  Correction  at  Leicester,  in  the  said  county.  These  are  in 
her  Majesty's  name  to  command  you,  and  every  of  you,  the  said  officers,  forthwith 
lafely  to  convey  and  deliver  into  the  custody  of  the  said  keeper  the  body  of  James 
Walker,  late  of  Worthington,  in  the  said  county,  collier ;  being  convicted  before 
me,  William  Wootton  Abney,  esq.,  one  of  her  Majesty's  justices  of  the  peace  in 
and  for  the  said  county,  upon  the  evidence,  on  oath,  of  B.  Walker,  of  Coleorton, 
in  the  said  county,  for  that  he,  the  said  James  Walker,  did  contract  with  the  said 
B.  Walker,  to  serve  him,  in  the  capacity  of  a  collier,  for  an  indefinite  period,  deter- 
minable, nevertlieless,  on  either  of  the  said  contracting  parties  giving  to  the  other 
fourteen  days'  previous  notice  of  his  mtention  to  determine  the  said  contract ;  and 
that  the  said  James  Walker  did  enter  the  service  of  the  said  B.  Walker,  and  did 
continue  to  serve  him,  the  said  B.  Walker,  and  to  be  employed  by  him,  as  a  collier, 
nnder  and  according  to  the  said  contract,  at  the  township  of  Worthington,  in  the 
saui  county  of  Leicester,  so  being  then  and  there  in  the  service  of  him,  the  said  B. 
Walker,  as  a  collier,  until  the  4th  day  of  April  instant,  and  the  term  of  the  said 
cfrntract  bebg  then  subsisting  and  incompletCi  he,  the  said  J.  Walker,  did  miscon- 
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dnct«aAiBudeiiieaB  himBeirfai  hb»  said  Mrvioe^  to  mk,  did''«t^e<t«hif  worh?  aad 
refuse  to  go  to  it  on  betn^requestedbyithe  said  Bl  Walker  so  t^do,  wherel^  divers 
other  peraoni  emplojed  m  the  said  pit  were  prevented  firom  prooeeditag  wiUi  thmr* 
ordbory  employment,  and  the  siud  Bw  Wdker*  sustained  g^t  damage  and  losSf 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided ;  for  whioh  said 
offimce  I>  the  sud  justice^  have  oidered  und  adjudged  Um  said  James  Walker  to  be 
inmrisoned  in  the  said  house  of  correetion  at  lietcester,'  in  and  for  the  said  county, 
and  there  kept  to  hard  labour  for  Ute- space  of  three  months;  and  you,  the  said 
keeper,  are  hereby  required  to  receive  the  said  James^Walker  into  your  said  prisoni 
and' him  safely  there  to  keep  for  the  afinvsaid  term  of  three  months,  and  during  that 
time  to  be  kept  to  hard  labour;  and  for  your  so  doing  this  shall  be  to  you  and  every 
of  you  a  sufficient  warrant  Given  uncbr  my  hand  and  seali  at^  Swepstone,  in  tlie 
sttd  county  of  Leicestery  this  8th  day  of  April,  AD.  184lv 

♦**  WILLIAM' WOOTTOK  AbWBY.' ^  (I-S.) 

(Thiee  odier  warrants,  for  the  committal  respectively  of  William  Bird,  Joseph 
Bidhards,  and  John  Bird,  are  thenaet  out  in  ^e  same  terms  (mutaiii  mutandis)  as 
the  above  second  warrant  for  the  commitment  of  James  Walker;  and  the  return 
then:  concludes]  :-^ 

<*And  that  the  said  James  Walker,  in-  the  said  first  warrant  mentioned,  is  the 
same  James  Walker  as  in  the  said  thnd  warrant  mentioned ;  and  the  said  William 
Bird,*  in' the  said  first  warrant  mentioned,  is  the  same  William  Bird  as  in  the  said 
fourtii  warrant  mentioned)  and  that  the  said  Joseph  Richardsy  in  the  said  second 
wairant  mentioned,  is  the  same  Joseph  Ridbards  as  in  the  fifth  warrant  mentioned ; 
and  the  said  John  Bird,  in  the  said  second  warrant  mentboed,  is  the  same  John  Bird 
as  in  the  said  sixth  warrant  mentioned ;  and  these  are  the  causes  of  detaining  the  said 
James  Walker,  William  Bird,  Joseph  Richards,  and*  John  Bird,  whose  bodies  I 
have  here  ready  ashy  the  said  writ  t  am  commanded. 

"  Theanswerof' 

'*  JOSN  AXLBK^ 

**  Keeper  of  the  House  of  Correction;" 

Bodkbh  FtVy  and  HuddUttone  now  moved  to  discharge  the  prisoners. — ^The  return 
shews  no  sufficient  cause  for  the  detention  of  the  prisoners.  The  second  warrants 
merely  recite  a  conviction  (  and  it  may  be  admitted,  that  if  they  had  been  returned 
ahnie^:they  could  not  have 'been  impeached ;  but  upon  the  present  return,  it  must  be 
ia&rred  that  the  only -convictbn  ivhUsh^  has  taken  place  is  that  which  is  contained  in 
the  first  warrants,  and  that  conviction  is  bad.  Re  Elmv  Sf  Satnyer  (1  Ad.  &  £11*  848). 
u^an:authority  to  shew  that  the  Gourt^wili  look 'Striotfy  to  this  substitution  of  gpod 
warrants  for  bad. 

[Tbesame  objectioas  were  taken  to  the  earlier  warrants  in  this  case  as  to  the 
warrant  in  thecase  of  R$T(wdoft  and  (Mers^  reported  poilf  p.  17.] 

WhUekurdi  contrib — This '  objection  cannot  be  supported.  All  that  the  Court  is 
bound  to  do  is  to  see  that  Uie  gaohNrhas  a  good-cause  for  the  detention  of  the  pri- 
soners. Here  it  is  admitted  that  the  later  warrants  afford  sudi  cause;  but  then  it  is 
saki  that  the  Court  must  infer  firom  the  former-warrants  that  the  conviction  on.  whidi 
these  warrants  proceeded  was  bad ;  but  Nereis  noaothorityfor  such  a  course.  The 
Court-knows  nothing  of  the  conviction  exeept  what  anpeers  upon  the  warrant,  and  the 
redtal  of  theconviotion isclearhrsufficient'  Admittii^  that  theearl^  warrants  state 
afoad*convictk>n,  it  does  not  foUbw  that  liiere  may  not  have  been  another  good  con- 
vfcition  on  whfeh  thelalter  warrant  was  founded.* 

FbT'CuntAM. — It  appears  to  us  that-  the-  return  to  this  writ  shews  a  valid  ground' 
for  the  detention  of  tmse  prisoners^  There  is  nothing  whidi  so  necessarily  connects  • 
thO'two  sets  of  nwvants  that"weniu8^infin^that  the  one-is  founded  on  .the  other  and' 
o»  nothing  else.  The  latter  warranto  are  valid ;  they  sufficiently  recite  a  good  con^ 
viotibn,  and  we^cannot  infer  tbie  contrary;  litMs  caserthereforei  the  prisoners  must' 
befremandedonto  th^  custody*fhim  wUob  they*h«ve  teeniirooght^' 

TM^vrmenets  ftnutntbdm 
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Q.B.  Tuesday  J  April  SO. 

In  TH&  Matter  ov  Isaac  ToRDorT>  Martin  FisHiRy  JoHir  Hrrbrrt» 
Charles  QRxxKy  and  John  Prixstlt. 

A  —  J— #  qf  cammUwtmi,  eomiaminff  a  emwicihn  wuter  4  Qio.  4,  e.  M  {the  Matters 4md  ServanU 
Ad),  mmt  Hate,  either  in  exprete  terme  or  hy  reammable  intendment,  that  the  evidence  upon 
which  it  proceeded  woe  taken  m  the  preeenee  of  the  prisoner ;  and  the  following  statement  does 
mot  sufficiently  shew  that  fact :  **  And  whereas  the  said  /.  T.,  in  pursuance  of  my  warrant  for 
that  purpose,  hath  this  day  egppeared  Ufore  me  to  answer  the  said  complaint,  but  hath  not 
prooed  that  he  is  not  guilty  qf  the  said  complaint  and  charge;  and  whereas,  in  pursuance  of  the 
stattdea,  h^.,  I  have  duly  ejeamined  the  proofs  and  allegations  upon  oath  of  both  the  said  parties,** 
J%e  warrant  went  on  to  recite  an  at^udicatien,  that  the  complaint  was  true,  SfC.  and  proceeded-^ 
"  And  I  do  therefore  convict  the  said  L  T.qfthe  said  qffence.**  Held,  that  this  was,  and  was 
to  he  treated  as,  a  conviction,  and  not  a  mere  warrant  of  commitment. 

ON  return  to  a  writ  of  habeas  corpus,  obtained  on  the  part  of  Isaac  Tordoft,  Martin 
Fisher,  John  Herbert,  Charles  Green,  and  John  Priestly,  prisoners  in  the 
House  of  Correction  at  Wakefield,  in  the  West  Riding  of  the  county  of  York,  the 
following  warrant  was  certified  into  this  court  by  the  goTemor  -.— - 

'<  West  Riding  of  Yorkshire. — To  George  Kershaw,  the  constable  of  Bamsley,  in 
the  West  Riding  of  the  county  of  York,  and  to  the  keeper  of  the  House  of  Correction 
at  Wakefield,  in  the  said  West  Riding  of  the  county  or  York. 

**  Whereas  information  and  complaint  hath  been  made  before  me,  William  Bennet 
Martin,  esq.,  one  of  her  Majest/s  justices  of  the  peace  in  and  for  the  West  Riding 
of  the  county  of  York,  by  Andrew  Faidds,  of  Wonbrough,  in  the  said  West  Ridiitf, 
oolfienr  proprietor,  upon  the  oath  of  the  said  Andrew  Faulds,  against  Isaac  Tordon, 
Jtte  or  Stainbrough,  in  the  said  West  Riding,  collier,  for  that  he,  the  said  Isaac 
Tordoft,  having  contracted  with  the  said  Andrew  Faulds  and  others,  his  partners  ia 
trade,  as  collienr  proprietors,  to  wit,  on  the  1st  day  of  January,  A.D.  1&4<2,  in  the 
West  Riding  aK>resaid,  to  serve  them,  the  said  Andrew  Faulds  and  others,  in  the 
capacity  and  employment  of  a  collier  in  the  said  West  Riding,  from  thence  until  the 
end  of  one  month  mer  he  should  have  given  to  or  received  from  his  said  master 
notice  to  quit  and  leave  his  said  master's  service,  and  that  the  said  Isaac  Tordoft,  in 
porsiiance  of  the  said  contract,  entered  into  the  service  of  the  said  Andrew  Faulds 
and  others  accordingly,  and  that  afterwards  he  did  unlawfully  absent  himself  firom  his 
said  service  without  his  said  master's  consent,  in  the  riding  fubresaid,  to  wit,  on  the 
SSrd,  84th,  26th,  and  27th  days  of  February  last  past  respectively,  before  the  time 
cf  his  said  contract  was  completed,  to  wit^  after  the  commencement  of  the  said 
eontracty  and  before  the  end  of  one  month  after  he  had  given  to  or  received  from  hia 
sud  master  notice  to  ouit  and  leave  his  said  master's  service,  and  hath  from^  thence 
Jdtherto  neglected  to  fulfil  his  said  contract,  a^inst  the  form  of  the  statutes  in  such 
case  made  and  provided ;  and  whereas  the  said  Isaac  Tordoft,  in  pursuance  of  osiy 
vanant  for  that  purpose,  hath  this  day  apffeared  be/ore  me  to  answer  the  said  earn- 
flmi,  iaU  hath  not  froned  that  he  is  not  guilty  of  toe  said  complaint  and  charge;  and 
ttkereas,  in  pursuance  of  the  statutes  in  that  case  made  and  provided,  I  have  duly 
essmmned  the  proqft  and  aUegaHons^  upon  oath  of  hath  the  said  parlies,  touching 
AemtaUer  of  the  scad  complaint,  and  upon  due  consideration  had  thereof,  have  adjudged 
and  determined  the  said  complaint  to  be  true,  and  that  he,  the  said  tsaac  Tordoft,  did 
coatnct  with  the  said  A.  Faulds  and  others  as  aforesaid,  in  the  riding  aforesaid,  and  did 
afterwards  absent  himself  from  the  said  service  before  the  time  of  his  said  contract  was 
completed  as  aforesaid^  to  wit,  on  the  several  days  aforeuid  in  thcf  year  aforesaid ;  and 
I  do  therefore  convict  him,  the  aaid  Isaac  Tordoft,  of  the  said  oflPence,  in  pursuance  of 
•die  statutes  in  that  case  nlade^and'p^ovided•  These  are  therefore  to  command  you» 
tlie  said  G.  K.>  forthwith  to  convey  the  aaid  I.  T.  to  the  House  of  Correction  at  W. 
afoieeaid^and  to  deliver  him  to  the  keeper  thereof,  together  with  this  warrant ;  and  I 
dohere^^  command  vou^  the  said  keeper,  to  receive  the  said  L  T.  mto  your  costo^ 
in  the  said.  House  of  Correction,  there  to  remain  and  be  held  in  hard  labour  for  the 
space  of  threecalendar. months  firom  the  date  hereof,  and  foi[  your  so  doing  this  shall 
¥b  your  sufficient  wanrant.  .  And  whereas  Jt  has  appeared  to  me,  .upon  th^:  proofs  and 
♦iHnatfOBs  of  both iha sai4 partiesiupon oath aaanirtsaid^ thatno wfges are mw.w 
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will  hereafter  become  due  to  the  said  L  T.  from  the  said  A.  F.  and  others  during  the 
period  that  the  said  I.  T.  will  be  in  the  said  House  of  Correction  as  aforesaid,  I  have 
adjudged  and  determined  that  no  wages  are  now  or  will  hereafter  become  due  to  the 
said  L  T.  from  the  said  A.  F.  and  others  during  the  said  period  the  said  I.  T.  will  be 
confined  in  the  said  House  of  Correction  as  aforesaid ;  and  I  have  not  made,  and  I 
do  not  make,  any  order  to  abate  a  proportionable  part  of  his  wages  for  and  during 
such  period  as  he  shall  be  confined  in  the  House  of  Correction  as  aforesaid. 

'<  Uiven  under  my  hand  and  seal,  at  the  Court-house  in  Barnsley,  in  the  said  West 
Riding  of  the  county  of  York,  the  6th  day  of  March,  A.D.  1844. 

"  Wm.  Bennkt  Martin."  ^L.S.) 

The  warrants  under  which  the  other  prisoners  were  in  custody  were  in  the  same 
form,  and,  mutatis  mutandis,  in  the  very  same  words.  Upon  the  affidavits  it  appeared 
that  oneof  these  prisoners  was  brought  up  by  habeas  corpus  on  the  20th  day  of  March 
last,  before  Mr.  Justice  Coleridge  at  Shrewsbury,  who  then  decided  in  favour  of  the 
legal  validity  of  the  warrant  under  which  he  was  committed,  and  remanded  him  back 
into  custody. 

Bodkin  (with  whom  were  Fry  and  Huddlestone)  on  a  previous  day  moved  to 
discharge  the  prisoner  out  of  custody. — The  warrant  is  bad  on  the  face  of  it.  It 
does  not  appear  that  the  prisoner  was  present  during  the  examination  of  the  witnesses 
and  the  hearing  of  the  evidence  against  him  before  the  magistrate.  It  only  states 
that  on  a  certain  day  he  appeared,  and  did  not  prove  that  he  was  not  guilty ;  and 
then,  af^er  reciting  simply  that  the  magistrate  nad  duly  examined,  &c.,  proceeds  to 
the  adjudication  and  conviction.  That  is  not  enough.  In  Rex  v.  Vipont  (2  Burr. 
1163),  Lord  Mansfield  said — *<The  evidence  ought  to  be  taken  over  again  in  the 
defendant's  presence,  unless  he  confesses ;"  and  he  distinguishes  that  case  from  Rex 
V.  Baker  (2  Strange,  1240),  on  the  ground  that  the  Court  there  went  on  the  supposi- 
tion that  the  defendant  was  present.  The  other  judges  concurred  with  Lord  Mans- 
£e]d  that  the  evidence  must  be  given  in  the  defendant's  presence ;  and  the  conviction 
was  quashed  on  that  ground.  Rex  v.  Croxother  (1  T.  R.  125)  is  a  distinct  authority 
to  the  same  effect.  Admitting  that,  if  it  could  be  presumed  from  the  facts  stated 
that  the  evidence  was  in  fact  given  in  the  prisoner's  presence,  that  would  be  sufficient 
to  support  the  conviction,  yet  no  such  presumption  can  be  raised  here;  and  even  ii 
it  could,  the  Court  will  require  the  statement  to  be  expressly  made,  since  the  passing 
of  the  3rd  Geo.  4,  c.  23;  which  statute  prescribes  a  general  form  of  conviction,  and  in 
that  form  directs  a  statement  of  the  presence  of  the  prisoner  to  be  made  wherever  he 
was  in  fact  present.  This  is  a  conviction ;  it  contains  all  the  words  essential  to  give  il 
that  character ;  but  if  it  were  a  mere  warrant  of  commitment,  it  ought  to  shew  a  good 
conviction.  (Re  Peerless,  IQ.B.  143.)  InRexv.  The  Justices  of  Sti^rdshire  (12  East 
572V  decided  under  6  beo.  3,  c.  25  (a  former  Master  and  Servants  Act),  the  Courl 
held  that  there  was  no  distinction  between  an  order  of  commitment  containing  a  con- 
viction, and  a  conviction  under  that  Act.  In  Reg.  v.  Chanet/  (6  Dowl.  281),  Patteson,  J. 
aaid---<<  The  warrant  must  be  taken  as  setting  out  all  matters  as  they  are  recited  in  the 
conviction.  The  conviction  as  here  recited  is  bad.  The  warrant  of  commitment 
founded  upon  it,  must  be  considered  as  bad  also."  It  is,  at  all  events,  abundantl} 
clear  that  the  warrant  must  shew  the  jurisdiction  of  the  magistrates.  {Reg.  v 
Cavanagh,  I  Dowl.  N.  S.  546 ;  R.  v.  Brown^  8  T.  R.  86 ;  Reg.  v.  King,  13  Lan 
Journal,  M.C.  N.S.  43;  Johnson  v.  Reid,  6  Mee.  &  W.  124;  Ex  parte  Johnson^  'i 
Dowl.  702.) 

The  Court,  without  hearing  Fry  or  Huddlestone,  then  called  upon  the  other  side 

Erie,  Q.C.,  Yardley,  and  Overend,  in  support  of  the  warrant.— This  objectior 
'  cannot  be  maintained.  The  question  is,  whether  sufficient  appears  upon  the  face  ol 
the  warrant  to  enable  the  Court  to  arrive  at  the  conclusion  that  the  prisoner  wai 
present  when  the  evidence  was  taken.  That  is  decided  by  Rex  v.  Baker,  which  ii 
the  first  case  upon  this  point,  and  has  never  been  overruled.  In  the  cases  cited  oc 
the  other  side,  the  Court  held  that  there  was  not  enough  to  raise  the  presumption 
Md  therefore  quashed  the  convictions ;  but  they  are  decided  upon  the  same  prin< 
ciple  as  Rex  v.  Baker.  The  current  of  authorities  establishes  this  rule,  that  whei 
^9  whde  proceedings  appear  to  have  taken  place  in'  one  day,  even  though  not  at 
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the  tame  place*  it  will  be  presumed  that  the  evidence  was  given  in  the  prisoner's 
presence,  unless  there  be  something  to  rebut  it.  (Paley  on  Convictions,  p.  143  ei 
uq.  ed.  1838,  where  all  the  authorities  are  collected.)  Now  there  is  but  one  day 
mentioned  from  the  beginning  to  the  end  of  this  warrant ;  and  nothing  whatever  to 
rebut  the  presumption  contended  for.  Then  the  stat.  3  Geo.  4,  c.  23,  makes  no 
difference.  It  prescribes  a  form  certainly,  but  it  leaves  it  to  the  justices  to  draw  up 
their  conviction  either  in  that  form,  "  or  in  any  words  to  the  same  effect."  The 
words  used  in  this  warrant  are,  according  to  the  above  dedsions,  words  to  the  same 
efllect.  At  all  events,  this  is  an  objection  as  to  a  matter  of  form  only ;  it  does  not 
go  to  the  jurisdiction  of  the  magistrate;  and  this  being  a  warrant  of  commitment, 
and  not  a  conviction,  great  precision  is  not  necessary.  (Paley  on  Convictions,  p.  236, 
ed.  1838,  and  cases  there  cited.)  Cur.  adv.  vult. 

Lord  Denman,  C.  J.  now  delivered  the  judgment  of  the  Court. — We  think  that 
the  warrant  in  this  case  is  bad  upon  the  last  objection  taken  to  it.  It  has  been 
properly  contended,  that  unless,  upon  the  face  of  it,  it  appears  that  the  evidence  was 
taken  in  the  presence  of  the  prisoner,  it  cannot  be  supported ;  and,  indeed,  that  was 
not  disputed,  for  it  was  said  that  the  evidence  had  in  fact  been  so  taken,  and  that 
that  fact  sufficiently  appeared  upon  the  face  of  the  warrant.  Now  certainly  this 
warrant  nowhere  states  in  terms  that  the  witnesses  were  examined  in  the  pre- 
sence of  the  prisoner ;  and  it  is  to  be  observed  that  the  most  general  form  of  convic- 
tion given  by  any  statute  contains  an  allegation  of  that  fact ;  and  that  no  conviction 
has  ever  been  upheld  in  which  that  statement,  either  in  express  terms  or  in  equiva- 
lent language,  has  not  been  found.  Reference  has  been  made  to  the  cases  of  Fipont 
and  Baker;  there  is  always  great  inconvenience  in  departing  from  a  general  rule, 
aod  those  cases  afford  an  instance  of  it.  In  consequence  of  those  decisions,  judges 
have  been  obliged  to  examine  the  words  of  each  particular  commitment  for  the 
purpose  of  ascertaining  whether  any  reasonable  inference  in  favour  of  the  presence  of 
the  prisoner  could  be  drawn  from  them ;  but,  notwithstanding  that  inconvenience, 
we  feel  ourselves  bound  to  abide  by  the  authority  of  those  cases,  and  we  must,  there- 
fore, look  to  the  form  of  commitment,  to  see  whether,  by  reasonable  intendment,  the 
defendant  appears  to  have  been  present  during  the  examination  of  the  witnesses.  We 
are  of  opinion  that  it  does  not  so  appear ;  the  statement  is,  that  on  a  certain  day  the 
prisoner  appeared,  and  was  called  upon  to  prove  that  he  was  not  guilty,  which  he 
lailed  in  doing ;  then  follows,  in  a  separate  clause,  the  recital  of  "  a  due  examination 
of  the  proofs  and  allegations  upon  oath  of  both  the  said  parties,"  &c. ;  and  it  seems 
to  us  almost  impossible  not  to  conclude  from  that  language,  that  no  vivd  voce  ex- 
amination of  witnesses  against  the  prisoner  took  place  in  his  presence.  It  has  been 
sigaed  that  this  is  a  mere  warrant  of  commitment,  which  would  be  good  if  founded 
on  a  good  conviction ;  and  that  a  good  conviction  must  be  presumed ;  but  we  cannot 
yield  to  that  argument.  The  answer  is,  that  this  is  a  conviction,  for  all  the  neces- 
sary words  to  constitute  a  conviction  appear.  It  must  be  understood  that  we  give 
no  judgment  whatever  upon  the  other  objections  raised  before  us;  (a)  but  upon  this 
we  think  the  prisoners  entitled  to  be  discharged. 

(«)    The  following  objections  were  also  taken  to  certain,  as  it  recited  four  seTeral  offences  committed 

$Mm  warrant,  bat  the  argnment  upon  them  is  not  on  four  different  days,   and    only  convicted    the 

reported,  as  the  judgment  proceeded  entirely  upon  prisoner  of  one  of  them,  without  shewing  which. 

*    :  ground  :~l8t,  That  the  words,  **  justice  of  5th,  That  the  a4}udication  stated  no  entry  into  the 


Iha  peace  in  and  for  the  West  Riding,**  &c.  were  service,  although  that  was  part  of  the  complaint. 

not  solBcient  to  shew  the  iarisdiction.    2nd,  That  Upon  these  points  the  following  cases  were  cited  in 

ft  was  defective,  in  not  setting  out  the  names  of  the  addition  to  those  mentioned  in  the  Report :    Re9 

«ther  parties,  besides  Andrew  Faulds,  with  whom  v.  Dobbjfn  (SaUc.  474)  ;   Reg  y.  SaUmoia  (1  T.  R. 

tke  prisoner  contracted.    3rd,  That  no  valid  con-  949). 
tract  was  sufficiently  stated.     4th,  That  it  was  un- 
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Q.B.  -  W^dnndayy  Mey  1. 
Th«  Quebk  v.  "Tbs  Ikhabxtants  of  Wiogshhall  St.  Gsrmaini. 

Wkert  e<mmn9»i9mr9  tmier^a  local  Act  mate  a  road  within  a  reatoiutble  distance  qf  a  river» 
along  the  book  qf  wkich  it  if  to  run,  thu  parishes  in  which  it  lies  are  not  exempted  from 
repairing  it,  because  it  demates  from  the  exact  line  directed,  the  termini  being  the  same:  and 
whether  it  follow  ihe  line  or  not,  where  the  road  is  completed,  and  has  been  dedicated  io^wkd 
used  by  the  public,  they  are  emnpettable  to  repair  it, 

INDICTMENT  against  the  inhabitants  of  the  parish  of  Wiggenhall  St.  Gennalns, 
for  not  repairing  a  highway,  situate  in  Bedfbni  Level,  in  the  county  of  Norfolk. 
On  the  trial,  at  the  last  Summer  Assizes,  at  Norwich,  the  verdict  was  found  for  the 
Crown,  subject  to  a  special  case,  by  which  the  following  fkcts  appeared : — 

The  road  is  part  of  a  Hne  of  road  originially  formed  by  certain  commissioners  for 
drainage,  acting  in  the  execution  of  certain  local  Acts  of  Parliament  (35  Geo.  3,  c^  77, 
and  59  Geo.  3,  c  38),  by  which  it  is  enacted  that  there  be  made  '<  a  road  from  the 
south-west  end  of  the  upper  danrover  the  present  channel  or  river  Ouze,  alon^  the 
west  side  of  the  present  river-bank  to  the  road  which  leads  from  a  house  caHed 
'Bentley's,  and  from  thence  to  the  said  turnpike-road  leading  from  Lynn  to^^^Hs- 
beach."  It  was  further  provided  that  this  road  should  be  deemed  a  public  highway. 
In  1822,  the  commissioners,  intending  to  act  in  pursuance  of  the  provisions  of  the 
Acts,  formed  and  made  ai  line  of  road  which  runs  partly  through  the  said  parish.  It 
did  not  exceed  the  breadth  of  thirty  feet,  and  commenced  at  the  south-west  end  of 
the  said  dam ;  '*  but  it  xoas  not  formed  along  the  toest  side  of  the  river-bank,  to  the  said 
road  leading  to  a  house  called  Bentlei/s,  and  from  thence  to  the  said  turnpike'*  (as  di- 
rected by  the  Acts):  nor  had  any  such  line  of  road  been  set  out;  but  the  said  Hne 
was  made  by  the  commissioners  in  a  straight  Knejrom  the  south-west  end  of  the  taid 
dam  to  the  said  turnpike,  in  such  a  direction  that  it  was  in  one  part  eiglity-eieht  yards, 
and  in  another  ninety-six,  from  the  west  side  of  the  said  river-bank.  It  nas  been 
constantly  used  by  the  occupiers  of  two  houses,  from  which  it  is  the  only  road  to  St. 
'Germains ;  and  alsd  by  other  people  occasionally.  It  has  been  repaired  by  the  parish 
at  an  expense  of  20s.  to  308.  per  annum  down  to  1835,  since  when  they  have  refuted 
to  repair  it. 

Piatt,  Q.C.  (with  whom  was  O^MaUey),  for  the  Crown. — It  is  a  question  of  law, 
whether  the  road  should  go  along  the  bank  or  not,  and  whether  the  Act  is  sufficiently 
Observed.  The  case  for  Uie  defendants  is,  that  we  should  have  gone  along  the  arc 
instead  of  the  chord.  But  the  road  made  is,  in  substance,  the  road  contemplated  by 
the  Act  of  59  Geo. '3,  c  79,  which  is  to  run  from  the  south-west  end  of  the  upper 
dam  named  in  die  Act,  along  the  west  side  of  the  river  in  a  southeriy  direction,  to 
a  road  running  from  a  house  cialled  Bentley*s,  and  thence  to  the  turnpike-road  leading 
from  King's  Lynn  to  Wisbeach*  The  road  was  not  meant  to  go  literally  according 
to  the  Act.  In  efiect,  it  does  so.  The  commissioners  took' the  most  convenient 
route  between  the  termini,  and  as  nearly  in  a  straight  line  as  consistent  with  the 
Acts.  It  was  opened  to  the  public  in  1822,  and  has  remained  so  and  been  used  by 
tfie  occupiers  of  two  houses  and  other  persons  ever  since.  This  case  is  distinguish- 
able  from  those  of  Rex  v.  EJ^e  Lane  (4  Ad.  &  £11.  723),  Rex  v.  Cumbenaoorth  (3 
Bam.  &  Ad.  113),  and  Rex  v.  Cumbenoorth  (4  Ad.  8c  £11.  731),  because  there  the 
roads  in  question  had  never  been  completed ;  and,  on  that  ground,  the  parishes  weve 
exempted  from  liability  to  repair  them.  In  this  case  the  road  is  completed  to  the 
-Ibll  intent  of  the  commissftDners;  and  it  has  been  dedicated  by  the  owners  to  the 
public,  and  accepted  and  adopted  by  them.  This  would  suffice  if  the  road  -were 
wholly  different  to  that  directed  to  be  made  by  the  Act.  The  Act  35  Geo.  3,  s.  24» 
enacts  that  the  commissioners  <<  shall  make,  erect,  and  support"  certain  bridges,  sluices, 
gates,  &C. ;  but  different  langui^ze  is  used  as  to  the  repaur  of  the  roads  from  that  used 
with  regard  to  the  bridges.  After  stating  it  shall  be  lawful  to  make,  set  out,  and 
repair  a  road,  &c.,  the  39th  section  expressly  enacts  that  the  bridge  when  built  is  not 
to  be  assessed  to  the  county-rate ;  intending  to  save  it  from  the  portion  of  the  repairs 
to  which  it  would  otherwise  be  liable  in  respect  of  the  bridge.    A  parish,  by  its  own 


act,  may  be  made  liable  to  repair  a  road,  oTen.when  gjven  uaby.aa  indlviduaL:  tUU. 
acre  so  when  formed  for  the  public  bv  the-  expiets  act  or  the  I^blature.  The 
inhabitants  have  repaired  this  road  for  thirteen  yeaii  after  its  formation,  and  thU  moat, 
be  referred  to  their  persuasion  that  it  was  a  higoway.  The  road  is  the  road  directei. 
by  the  Act,  aod  if  it  is  not,  the  parish  have  made  it4K>  by  their  adoption. 

KeUug  Q.C.  (with  whom  was  N.  Balmer)^  contrd^  contended  that  the  Court  were 
pfieehided  from  considering  whether  the  Act  waa  folfiUed  by  the  finding  of  the  jiiryy 
as  stated  in  the  case.  The  59  Geo.  3  must  govern  this  case.  There  are  no  materials. 
bt  the  decision  of  the  Court,  which  must  be  guided  by  the  evidence  of  the  facts. 
It  is  found  by  the  jury  that  the  road  was  not  that  which  the  Act  directed.  It  should 
have  been  nude  abng  the  west  bank  of  the  river,  and  it.  was  not  to  exceed  thirty 
Aet  in  width.  These  were  £u:ts  for,  the  jury.  It  was  made  in  a  straight  line 
from  the  south-west  side  of  the  dam  to  the  turnpike*  road,  so  as  not  to  meet  or  ioin 
any  part  of  the  road  from  Bentley's  house  to  the  turnpike-road,  except  where  they 
both  fidl  into  the  latter.  [Patteson,  J. — ^The  termini  are  the  same.]  It  is  not 
contended  that  that  suffices.  They  have  not  made  the  entire  road,  which  is  a  con- 
dition precedent  to  the  liability  to  repair,  and  thus  the  case  falls  within  the  cases 
dted  for  the  Crown.  The  consideration  which  induced  the  landowners  to  consent  to 
die  road  through  their  lands  is  entire  and  not  divisible.  {Rex  v.  Cumberworthf  S 
Bim.  Sc  Adol.  112,  per  Littledale,  J.)  There  is  no  security  for  the  continuance  of 
tiiis  road.  The  land  may  belong  to  an  infant  or  a  lunatic.  There  may  have  been 
aa  outstanding  term ;  and  the  reversioner,  not  being  bound  by  the  Act,  ma^.stop  the 
isad.  There  must  be  not  only  acceptance  on  one  side,  but  dedication  by  a  known 
ovBcr  on  the  other.  (R.  v.  Edmonton,  I  Moo.  &  Rob.  24.)  This  road  has  no  l^gal 
cttlence.  The  repairs  by  the  parish  are  immaterial  in  amount,  and  may  have  beea 
doae  to  serve  a  temporary  purpose,  or  to  employ  the  poor. 

PlaU^  in  reply. — The  parish  might  have  come  into  court  and  enforced  the  making 
of  the  roadproperly;  instead  of  which  they  repair  it  for  thirteen  years,  and  thua 
sdopt  it.     The  extent  of  its  utility  and  the  amount  of  the  repairs  are  immateriaL 

Loan  DsvMAN,  C.  J. — I  cannot  help  observing  that  this  case  comes  before  us  in. 
a  very  inconvenient  mode.  There  are  three  inconsistent  Acts  of  Parliament  imd 
mfym  whidi  decide  the  case  for  us.  I  do  not  know»  tliat  we  should  jg^ve  an 
opinion  whether  the  road  is  completed  or  not  according  to  the  Act.  Be  this  as  it 
BDay,  there  are  other  facts  whicn  make  the  parish  liable  to  repair  this  road.  In* 
this  case»  that  which  the  commissioners  intended  to  do  has  been  done ;  nothing  is 
left  incomplete.  It  does  not  appear  diat  the  parish  ever  applied  to  have  any  other 
Bhe  made,  or  objected  to  that  which  the  commissioners  had  adopted;  Parishes  are 
leady.eunigb  to  cast  off  burthens^-  when  not  bound  to  bear  them;  but  here,  well 
knowing  the  £u:ts,  they  acquiesced  in  what  was  done,  and  actually  repaired  the  road 
daring  a « poind  of  upwards  of  thirteen  ^ears..  The  owners  of  the  land  received 
csmpenaarion  for  it,  and  also  acquiesced  m  the  use  made  of  the  road.  ■  This^.  I  .think^ 
is  saCcient  evidence  of  dedication;  for  vra  have  no.  right  to  infer  that  they  are. 
iafimts  or  lunatics,  and  they  cannot  be  deemed  to  have  been  ignorant  of  what  war 
gDing4>n.  They  could,  not  complain  that  .there  was.  no  dedication.  The  commia- 
sbners  appear  to  have  done  what  was  best  for  the  public.  There  was  acqnieacencer 
and  dedication  by  the  owners,  and  adoption  by,  the .  parish.  This,.  I  thinks  clearly 
oificesy  and  that  the  perish  must  repair  the  jroad. 

Pattsson,  J. — It  seems  to  me  tnat  we  are  precluded  fiNMs  determinii^  whether, 
thispfriiamfniary  line  has  been  porsued.  1 4un;  inclined,  however,  to  thmlc  it  has ; 
but  that  is  not  the  question.  In  all  the  cases,  referred  tOr  the  road  had  not  hem 
iriMlljnade;  hen  ithas.  I  do  notwishtosee  the  principle  of  those  cases  extended. 
Hie  iermini  a  ;  110  and  oJ  quern,  have  been  observed.  All  persons,  except  m  Bentley  • 
houses  may.  pass  along  it,  as  it :  was .  intended  they  shonkL  The  paroh  appease,  to: 
fane  unifimnly  repfured  the  road;  and  although  the  repfin  may  not  have  exceeded 
Mr.  tbaamount  is  not  materiaL  There  is  evadenoeof  a < dedication  by  the ownes^\ 
and  arrep^ance  by  the  padalu 

^^fith  M  H%,  J  ■ '  pansurrpd 

CouBuaoi^  J,«.-lMieatisel|rj  of  Iket  sasiatopiniW'aa.U  the.  Jest HFi»i«^  but  It 
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doubt  whether  we  are  bound  at  all  by  the  statement  of  a  case  so  confused*  and  having 
reference  to  so  many  maps.  I  think  the  Act  must  receive  a  liberal  construction ; 
and  that  the  road  need  not  keep  close  by  the  side  of  the  bank  of  the  river  and  follow 
all  its  windings  and  turnings.  It  did  keep  on  the  prescribed  side  of  the  river,  and 
within  a  reasonable  distance  of  it.  If  a  jury  had  found  it  had  thus  fulfilled  the 
requirements  of  the  Acty  no  court  would  have  disturbed  their  verdict.  The  cases 
cited  do  not  apply  to  a  road  which  is  complete.  But  our  decision  may  be  safely 
rested  on  the  dedication,  and  on  the  admission  by  the  parish,  by  whom  this  road  was 
for  a  series  of  years  adopted.  Is  there  not  ample  evidence  also,  both  by  length  of 
time,  and  by  the  compensation  accepted  by  the  owners,  to  rebut  the  presumption 
that  there  existed  any  disability  of  the  owners  to  dedicate  the  land,  which  has  been 
suggested  as  possible?    We  thinks  therefore,  diat  the  verdict  ought  to  stand. 

Judgment  Jbr  the  Crotvn. 


The  Qobbk  v.  The  Inhabitants  of  Fewstgn. 

When  a  pauper  hat  beenpreviously  removed  aa  the  wife  o/L.  without  appeal  being  made  apainet  the 
removal f  it  ie  primary  evidence  of  the  husband* 9  settlement ;  and  the  Court  will  not  send  a  ease 
back  to  be  re-stated,  in  order  to  raise  the  question  qf  whether  such  removal  was  to  the  wife's 
maiden  settlement, 

ON  appeal  to  the  Borough  Sessions  of  Leeds  against  an  order,  dated  Feb.  1,  1843, 
for  the  removal  of  Elizabeth  Lane  from  the  township  of  Leeds  to  the  parish 
of  Fewston,  the  order  was  confirmed  subject  to  a  case,  of  which  the  main  facts 
were  these: — 

The  examination  of  Elizabeth  Lane,  who,  in  1840,  had  been  deserted  by  her 
husband,  and  then  applied  for  relief  to  the  overseers  at  Leeds,  stated  that  in  that 
year  "  an  order  was  made  by  two  magistrates  of  Leeds  for  my  removal  from  Leeds  to 
the  township  of  Fewston,  as  the  last  place  of  my  lawful  settlement  derived  through 
my  husband,  which  said  order  was  duly  executed,  and  the  overseers  of  the  poor  of 
Fewston  received  me  without  dispute.  This  was  also  stated  in  the  examination  of 
another  witness,  and  an  order  was  put  in  for  the  removal  of  "  Elizabeth  Lafie,  the  wife 
of  John  Lanet'  reciting  that  the  last  place  of  settlement  of  the  said  Elizabeth  Lane  is 
m  the  parish  of  Fewston. 

The  grounds  of  appeal  upon  which  the  case  turned  were,  that  there  was  no  legal 
eridence  that  John  Lane  was  settled  in  Fewston ;  that  there  was  no  consent  on  hia 
part  to  his  wife's  prior  removal  there,  and  that  he  was  then  settled  in  Leeds. 

R.  HaU,  in  support  of  the  order  of  Sessions. — The  order  of  removal  of  the  pauper, 
in  1840,  not  being  appealed  against^  is  conclusive  evidence,  not  only  that  the  wife 
was  settled  there,  but  of  every  material  statement  then  made ;  amongst  these  was 
the  fact  that  she  was  the  wife  of  John  Lane.  It  is  conclusive  as  to  her,  her  husband, 
and  her  children.  (Rex  v.  Hinxxvorth,  Cald.  32;  Rex  v.  Rudgelet/,  8  T.  R.  620.) 
The  appellants,  not  having  appealed  when  they  were  originally  aggrieved,  cannot 
afterwards  deny  the  settlement.  (Rex  v.  Leigh,  Cald.  59;  Rex  v.  Tcmcester,  2 
Burr.  679.) 

Pashley,  contr^ — The  former  order  is  conclusive  only  of  the  wife's  settlement, 
which  was  then  alone  in  discussion,  and  not  the  husband's.  [Denman,  C.  J. — But 
that  is  the  same.^  I  admit  that  Rex  v.  Rudgeley  so  decides  it,  but  in  Rexv,  Wrighton 
(Cald.  39)  the  wife  was  removed  as  the  wife  of  B.  K.  to  her  maiden  settlement,  with* 
out  reference  to  that  of  her  husband,  and  such  may  have  been  the  case  here.  [Cole- 
ridge, J. — Here  the  removal  was  expressly  to  the  maiden  settlement.]  It  might 
have  been  shewn  that  Elizabeth  Lane  was  equally  sent  to  her  maiden  settlement. 
[Patteson,  J.— You  mean  that  you  ought,  then,  to  have  been  let  in  to  prove  that?] 
Yes.  How  are  we  estopped  from  doing  so  ?  There  is  only  the  case  of  Rex  v.  RudsC' 
leyy  which  I  ask  the  Court  to  overrule.  [Patteson,  J. — We  cannot,  under  this 
case  as  it  is  here  stated,  go  back  to  the  evidence  that  might  have  been  given  under 
the  former  order.  The  case  says  nothing  about  your  having  tendered  any  evidence  of 
that.    The  statement  is  explicitly  made,  that  the  pauper  was  removed  to  F.,  as  **  the 
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place  of  my  legal  settlement  at  derived  through  m^  husband."  [Colbridok,  J.— 
You  have  selected  two  grounds  of  appeal,  and  this  is  not  one  of  them.  Is  there  not 
primary  evidence,  if  not  explained  ?]  It  was  agreed  between  counsel  on  each  side 
that  this  should  form  a  main  point  of  discussion.  I  ask  the  Court  to  send  the  case 
back  to  be  re-stated.    (Reg.  v.  EUal,  Q.  B.  Hil.  T.  1844.) 

Lord  Drnman,  C.  J. — There  must  be  an  end  to  litigation  somewhere.  If  the 
parties  wished  to  stir  a  question  settled  for  threescore  years,  counsel,  having  an 
oj^rtunity  of  conferring  upon  the  case,  should  bring  it  properly  before  us. 

Order  confirmed. 


The  Quekn  v.  The  Inhabitants  07  Lbeds  (Lbbds  v.  Prbston). 

Under  b9  Geo,  3,  e.  50,  the  wordi  **  I  paid  rent  for  the  whole  time  qfmy  tenancy  t^*  though  preceded 
hy  a  statement  qf  a  hiring  for  a  year,  at  a  rental  qf  above  10/.  do  not  iuffidently  shew  what 
rent  was  actually  paid,  so  as  to  give  a  settlement  • 

Quere,  if  a  memorandum  of  complaint  qf  chargeaMlity,  signed  by  T.  D.  as  general  assistant 
overseer,  will  vitiate  the  order  if  it  purport  to  be  on  the  complaint  q/*  the  overseers, 

ON  appeal  at  the  Preston  Quarter  Sessions,  in  the  county  of  York,  against  an  order 
for  the  removal  of  Matthew  Redmayne  from  Preston  to  Leeds,  the  order  was 
confiroaed,  subject  to  the  opinion  of  the  Court  upon  a  case  which  set  out  the  complaint 
of  chargeability  made  by  <*  Thomas  Dixon,  as  general  assistant^overseer  qf  the  poor  qf 
At  Presion  union,  of  which  union  the  township  of  Preston,  in  the  said  borough,  is  part.*' 

The  examination  of  the  pauper  stated  that  he  had  become  the  tenant  of  a  house  in 
the  town  of  Leeds  in  May,  1820 ;  he  also  stated^  "  I  took  the  house  for  a  year,  at^  I 
believe,  19/. ;  but  I  am  not  certain  whether  it  was  a  pound  more  or  less ;  I  entered 
00  and  resided  in  the  house  in  the  said  month  of  May,  and  continued  to  reside  upoi^ 
it  with  my  family  until  the  month  of  October,  1821^  when  I  left  it.  I  paid  rent  for 
the  tokole  time  qfmy  tenancy.*' 

The  material  part  of  the  grounds  of  appeal  was,  that  the  information  and  complaint 
of  Thomas  Dixon^  and  the  examination  of  Matthew  Redmayne,  are  bad  and  defective, 
inasmuch  as  they  shew  the  said  order  to  have  been  made,  not  on  the  complaint  and 
prayer  of  the  churchwardens  and  overseers  of  the  poor  of  the  said  township  of 
Preston^  but  on  the  complaint  of  the  said  Thomas  Dixon ;  and  yet  that  the  said 
information  and  complaint  of  the  said  Thomas  Dixon,  and  the  said  examination  of 
the  said  M.  Redmayne,  do  not,  nor  does  either  of  them,  contain  any  evidence  shew- 
ing any  authority  of  the  said  Thomas  Dixon  to  make  such  complaint  before  and  to 
the  said  justices.  In  another  ground  of  appeal,  it  was  stated,  that "  he  had  not  in  fact 
any  such  authority,  and  that  the  said  order  of  removal  is  null  and  void,  as  made  on  the 
complaint  of  a  person  wholly  unauthorized  to  make  the  same."  Another  ground  of 
sppeal  was,  that  **  the  said  examination  was  insufficient,  inasmuch  as  it  does  not  state 
the  house  therein  mentioned  to  have  been  a  separate  and  distinct  dwelling-house, 
hand  fide  hired  at  and  for  the  sum  of  ten  pounds  a  rear  at  the  least ;  and  inasmuch 
as  they  do  not  state  that  such  house  was  held,  and  the  rent  for  the  same  actually 
paid,  for  the  term  of  one  whole  year  at  the  least,  by  the  said  Matthew  Redmayne^ 
who  is  alleged  to  have  been  the  person  hiring  the  same." 

Cowling,  in  support  of  the  order  of  Sessions. — It  was  not  necessary  to  send  the 
complaint  of  chi^eability  to  the  appellant  at  all.  It  is  not  required  by  4  &  5  Wm. 
4,  c  76,  s.  79.  llie  act  of  the  assistant-overseer  is  the  act  of  the  overseer.  (Reg. 
V.  Betldingham,  ante,  p.  2.)  The  order  is  perfectly  regular,  and  speaks  of  the  com- 
plaint of  Uie  overseers,  therefore  the  appellants  had  distinct  notice  that  it  was  the  act 
of  the  overseers.  It,  is,  moreover^  a  question  whether  the  assistant-overseer  may  not 
go  to  make  the  complaint.  The  statute  of  Charles  does  not  require  the  overseers  to 
make  the  complaint  in  person ;  if  made  on  their  behalf,  it  will  satisfy  the  statute. 
The  46th  sect,  of  4  &  5  Wm.  4,  c.  76,  gives  the  power  to  the  guardians  and  over- 
seers of  appointing  proper  officers  to  carry  out  the  Act,  and  s.  109  includes  within 
this  power  the  appointment  of  assistant-overseers,  who  are  often  the  fittest  persons  to 
Bungle  with  the  pooVf  and  ascertain  their  condition  and  the  facts  which  make  them 


3ttid.it>i»  quite  ooiiii8litii6(witlr)Nl>bliMKt]p«thiit'tiie'«Tierseer8  mfgfat  be  present  at  the 
'time  tbe  oonlilaint  wa^inide,  nincbrnM  not  be  in  writing.  (ReF>  ▼.  Buch,  2  ^de 
ifr  Dar.  660,  per  DeniMui/C.  J.)  'No'nolioe'of  eomplflnit'neea^be  given,  except 
that  in  the  order.  (Res.  t.  IMhwhamt '  S'/Gde  &•  Dav.  523.)  The  objection,  there- 
lbre»  anxrants  to  this,  mt  a  «crap  of  paper  infbrmailj'drawn  is  nnneoessariljr  tent. 

The  rentmg  of  the  teneaient  is-siiffidently  stated  to  satisfy'SS  Geo.  8,  c.  50,  (a) 
under  which  it  Iklls.  Hie  nana  of  the  landlord  is  not  essential.  {Reg.  v.  FonMmeif 
2  Q.  B.'548.)  The  taking  and  renting  of  the  tenement  are  sufficiently  stated ;  for 
although  it  is  not  expressly  said  that  the  rent  for  the  whole  time  stated  to  have  been 
paid  by  the  pauper  was  the  same  rent  he  had  agreed  to  pay,  and  in  respect  of  the 
same  hiring,  that  must  be  the  meaning  of  the  words ;  and  they  would  be  understood 
by  every  one  accept  atspedal  pleader  or  some-oaptiaas  pereon.  In  ordinary  language, 
there  can  be  no  doubt  whatever.    (R.  y.  PiUan^outS  Gale  &  Dav.  319.) 

M.CHatt  {ynth  whom  was  Whigham)^  contrd«-->lliomas  Dixon  is  not  described 
as  assistant-overseer,  but  as  <<  general  assistant-overseer  of  the  union,"  and  therefore 
he  is  not  assistant-overseer  of  the  township.  The  act  of  the  overseers  afterwards  in 
sending  the  order  could  not  ratify  that  which  was  itself  a  void,  and  not  merely  a 
voidable  act.  (Rex  v.  Abermm,  1  Gde  A^  Dav.  261 ;  HarmleyY.  RoOnoeU,  13  Law 
Joum.  M.  C  39.)  'Great  strictness' is  reooired  in  the  statement  of  the  payment  of 
the  rent  (A^.v.  Pm^j^/,  2^Gale  &  Dav.  700.)  The  statement  made  is  con- 
aistcat  with  tm  payment^of^MnMlthing  towards  the  rent  all  the  time. 

^By  the  Couet. — ^We  do  not  iind  a  settlement  here ;  we  do  not  know,  from*  Vbk 
eoaminationi  what  rent  was  paid^  (6) 


The  Qubbk  v.  Ths  Inhabxtakts  ov  St.  OLAT:Bfs/  Southwark. 

Ai^0xmimuaioHfin  order  to  ohiw  a  mUinuni  kjfpasfmeni  qf  rates,  tmder  35  Geo.  3,  e.  lOhmmti 
state  that  the  rate  wae  pad  for  the  time  the  pauper  had  oeevpation—A  certiorari  need  notpre^ 
eitd^deeeribe  the  order  it  remome. 

ON  appeal^  founded  on  a  subsequent  settlement,  against  an  oider  of  removal  6t 
James  Walker,,  a  pauper,  from  St  Olave's,  Southwark>  to  St  Mary  Megdalep, 
Bermondsey,  the  Sessions  quashed  the  order,  subject  to  a  case  as  to  the  sufficiency 
of  the  statement  of  the  grounds  of  appeal^  of  which  the  following  is  the  material 
part: — 

"James  Walker,  io  oiviabout  the  month  ofMay  1821,  became  tenant  of  a  house 
.  situate  in  Fore-street,  in  the  parish  of  St.  Clement*s,  in  the  town  or  borough  of 
Ipswich,  in  the  county  of  Siiffblk,  and  hired  ^the  same  of  a  Mr.  Garrard,  at  the  yearly 
rent  of  15Z.  and  occupied  and  redded  therein  for  upwards  of  seven  months,  and  paid 
one  or  more  of  the  parochial  rates  or  taxes  in  respect  of  the  said  house»  so  situate  in 
Fore-street,  in  the  s&id  parish  of  St  Clement's'.'* 

Wattinger,  for  the  respondents.— The  certiorari  iinpronerly  describes  the  record 
as  on  order  made  on  appeal  by  inhabitants  against  inhaoitants,  whilst  the  return 
states  the  order  to  be  founded  on  an  appeal  by  the  <<  churchwardens  and  overseers  ** 
of  the  parish  of,  &c.  Inhabitants  cannot  appeal.  The  parish  officers  are  the  proper 
parties  to  do  so.  (A.  v.  CoJheck^  12  Ad.  &  Ell.  161.)  Where  the  certiorari^  im- 
properly describes  the  document  to  be  removed,  it  may  be  quashed.  (JR.  v.  Plinth  2 
Lord  Raym.  82Q.) 

(a)  TUi  Act  requires  the  teDement  to  be  "  bend  paid  the  rent  for  the  ^hole  time.  Bat  why  was 
fide  hired  by  each  person,  at  and  for  the  sum  of  ten  the  word  '*  the  "  or  the  sum  paid  omitted  ?  It  is 
pounds  a  year  at  the  least,  for  the  term  ofone  whole  dear  that  tbe  words,  **  I  paid  rent  the  whole  time*' 
year ;  and  that  the  rent  fur  the  tawie  be  oeAfoHy  (not /or  the  whole  time)  may  mean  some  rent  only : 
paid  for  the  term  of  one  whole  year  at  least."— 5.  and  it  is  obviously  right  to  prevent  the  trickery  that 

(b)  This  case  is  a  good  example  of  the  slovenly  might  be  let  in  were  sach  loose  language  to  pass, 
mode  in  which  examinations  are  taken.    Nothing  »^S, 

can  be  more  likely  than  that  the  pauper  meant  hS 
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Montague  Chawtbert  (with  whom  was  Comer),  for  the  appeUantt.— It  it  too  late 
to  object  to  the  certiorari  when  the  case  comes  on  to  be  heard.  {Reg.  y.  Fordham, 
11  Ad.  &  EU.  73.) 

By  the  Court. — It  is  the  invariable-practicej  and  it  cannot  be  called  a  variance,  so 
to  describe  the  order. 

WhiUngeTf  in  support  of  the  order.— It  is  sufficiently  stated  that  the  pauper  paid 
tbe  rates ;  for  where  it  does  not  appear  that  another  person  paid  the  rates,  the  pre- 
nmption  is,  that  the  tenant  paid  Uienu  It  is  not  necessary  that  the  party's  name 
ifaoold  be  on  the  rate.  (2*  Salk.  478.)  In  JS.  y.  Edgebaeknt(6  Term  Rep^  540),  it 
distinctly  appeared  thiit  another  person  was  rated. 

CdiERiDGEy  J. — How  does  it  appear  here  that  any  rates  were  paid  whilst  the 
tenant  was  in  occupation  ?  Order  quashed. 

Jtf  •  Chambers  and  Corner^  for  the  appellantSy  were  not  called  upon. 


Q.B.  Thursday^  May  % 

l^X  QUEEK  V;-WlLS0M  AKD  OTHERS. 

CMtm^. — The  Court  qf  Queen's  Bench  will  remove  am  indieiment  qfter  it  htu  been  quathed  by 

an  order  ^f  Quarter  Seosiom. 

AK  indictment  preferred  by  Augustus  Newton  for  a  riot,  was  quashed  by  the  Ses- 
.  sions  at  Gloucester,  upon  an  objection  made  by  counsel  for  the  defendants  at 
the  time  of  the  triail,  but  not  by  demurrer.  A  rule  ntsi  had  been  obtained  to  remove 
the  mdictment  and  the  order  whereby  it  was  quashed  by  certiorari. 

Greaves  shewed  cause. — ^Whatever  the  Sessions  have  done,  right  or  wrong, 
soiounted  to  a  judgment,  and,  at  this  stage  of  the  proceedings,  can  only  be  removed 
hy  writ  of  error,  and  not  by  certiorari.  (2  Haw.  P.  C*  c.  27,  s.  31 ;  Croke  Jac.  404 ; 
Lmg*s  case«  Cro.  Eliz.  539  ;  R.  v.  Jackson,  6  T.  R.  1 45 ;  R.  v.  Pennygoes,  1  Barn.  & 
Cr.  142.)  The  Sessions  have  power  to  quash  an  indictment.  (i2.  v.  Norton,  8  Car. 
&  P.  196 ;  Roohoood's  case,  4  State  Trials,  673;  Frith*i  case,  1  Leach,  12;  R.  v. 
WheaUy,  2  Bur.  1125;  R.  v.  Young,  3  T.  R.  106;  R.  v.  Ward,  I  Starkie,  301.) 
The  Sessions  had  full  authority  to  quash  the  indictment  in  this  particular  case,  there 
bemg  several  defendants  charged  in  different  counts.  In  the  first,  eleven  defendants ; 
and  in  the  other  counts,  a  smaller  number  of  the  same  defendants.  {Rex  v.  Kingston, 
8  East,  41.) 

Keaiing  apneared  for  the  justices,  to  express  their  conciurrence  in  whatever  the 
Comrt  might  decide.  Their  chairman  had  been  served  by  Mr.  Newton  in  person 
with  the  rule  nisi,  in  full  court  of  Quarter  Sessions,  as  Mr.  Newton  stated,  at  the 
tpedal  suggestion  of  the  Lord  Chief  Justice. 

Newton,  contrft. — There  is  no  power  in  the  justices  to  quash  an  indictment  The 
object  in  bringing  up  the  indictment  is,  that  if  brought  before  their  lordships,  and  it 
nypears  to  have  been  quashed  by  an  order  which  was  itself  a  nullity,  it  may  be  ^ent 
down  for  trial  as  a  good  indictment.  (Jervis's  Archbold,  p.  64,  8th  edit. ;  R,  v. 
Hampshire,  9  DowL  171 ;  Reg.  v.  Taylor,  9  Dowl.  600;  Reg.  v.  JVest  Riding,  5 
Term  Rep.  629.) 

Lord  Dbnman,  C  J. — ^It  seems  to  the  Court  that  the  rule  should  be  made  absolute. 
If  there  is  a  regular  judgment  to  quash  the  indictment,  then  the  prosecutor  has  a 
right  to  bring  his  writ  of  error  on  that  judgment.  If  it  b  only  an  order  made  hy  the 
Quarter  Sessions,  we  ought  to  see  what  it  is.  Ruk  absolute. 


26  IfAGISTRATES'  CASfeS. 

Q.B.  Tuesday,  May  ^. 

Th£  Queen  v.  W.  S.  Wood,  Esq. 

Ifft¥f0  iurveyars  qf  roadi  are  appointed  for  two  separate  portione  qf  the  eame  parith,  and  thi 
road-raiee  in  each  are  eeparately  collected,  hut  form  only  one  whole  rate  for  the  entire  parieh^ 
payment  of  the  rate  to  either  surveyor  suffices. 

A  RULE  had  been  obtained  in  this  case,  calling  on  Wilh'am  S.  Wood,  a  magistrate 
for  the  county  of  Hereford,  to  shew  cause  why  a  mandamus  should  not  issue, 
'<  commanding  him  to  join  and  concur  with  Francis  Hamp,  esq./'  another  magistrate  oi 
the  same  county,  in  granting  warrants  of  distress  by  enforcing  certain  road-rates  in  the 
parish  of  Abbeydore*  Hie  affidavits  shewed  that  there  were  two  surveyors  ap- 
pointed ;  one  for  the  upper,  and  one  for  the  lower  division  of  Abbeydore ;  and  that 
the  road-rates  had  for  twenty-six  years  been  separately  paid  to  them,  and  the  pay- 
ments of  individual  parties  divided,  in  respect  of  land  lying  in  each  division ;  but 
that  the  rate  thus  collected  formed  one  rate  for  the  entire  parish,  the  words  upper 
and  lower  division  being  not  mentioned  in  the  rate-book.  The  parties  summoned 
had  refused  to  pay  rates  to  one  of  these  surveyors,  on  *the  ground  that  he  was 
in  insolvent  circumstances,  that  he  had  not  kept  proper  accounts,  and  that  he 
intended  to  apply  the  rate  to  the  repair  of  a  road  which  was  not  a  highway; 
they,  however,  expressed  their  readiness  to  pay  the  rates  due  from  them  to  the 
other  surveyor.  Mr.  Hamp,  the  justice  who  was  willing  to  grant  the  warrant  of 
distress,  was,  it  appeared,  an  interested  party* 

Talfourd^  Seijt.  (with  whom  was  Greaves). — Either  the  appointment  of  the  sur- 
veyors or  the  rate  was  bad.  If  there  were  two  separate  surveyors,  the  rate  was 
bad,  because  made  for  the  entire  parish ;  or  if  the  rate  was  for  the  whole  parish, 
there  ought  not  to  have  been  two  separate  appointments  of  surveyors.  It  is 
im|>ossible  that  the  rate  can  be  maintained,  and  where  it  is  not  clear  that  it 
can,  the  Court  will  not  interfere.  The  application  is  wrong  also  in  form;  it 
asks  that  Mr.  Wood  be  made  to  concur,  and,  therefore,  ought  not  to  be  directed 
against  one  person  only. 

Greaves,  on  the  same  side,  was  stopped  by  the  Court. 

Sir  G.  Letoin,  in  support  of  the  rule. — There  have  been  separate  surveyors  for 
twenty-six  years,  and  rates  have  been  paid  separately  for  each  district,  and 
there  has  been  no  appeal. 

Patteson,  J. — Are  they  separate  rates  f 

Talfourd,  Serjt. — No ;  they  are  set  out  for  the  whole  parish. 

Lord  Denman,  C.  J. — The  rate  in  this  case  appears  to  have  been  clearly  one 
entire  rate;  nor  is  it  less  so  because  the  surveyors  have  been  appointed,  and 
have  collected  the  rate  for  two  separate  districts. 

Rute  discharged  with  costs. 


Ex  PARTE  The  Duke  of  Marlborough. 

A  criminal  information  will  not  be  granted  for  mere  words  spoken  against  a  magistrate,  impute 
ing  to  him  corrupt  conduct  in  his  magisterial  capacity,  if  unaccompanied  by  acts  tending  di' 
rectly  to  obstruct  the  exercise  qf  his  functions, 

THESIGER,  S.  G.  moved  for  a  rule  to  file  a  criminal  information,  upon  the  com- 
plaint of  his  Grace  the  Duke  of  Marlborough  against  L.  C.  Humfrey,  esq.,  bar- 
rister-at-law,  on  the  ground  of  certain  statements  made  by  him  in  the  centre  of  the 
lurisdiction,  and  relating  to  the  character  of  his  Grace,  in  his  magisterial  capacity, 
before  persons  over  whom  that  authority  was  exercised,  and  by  which  its  efficiency, 
when  called  into  activity,  was  likely  to  be  materially  impaired.  These  statements 
(of  which  Mr.  Humfrey  had  probably  been  made  the  unconscious  instrument  by  other 
parties)  were  put  forth  by  him  at  Woodstock  on  the  occasion  of  an  election  of  a 
member  to  serve  in  Parliament  for  that  borough,  but  at  which  election  Mr.  Humfrey 
had  DO  chance  or  expectation  of  being  return^.    Every  statement  which  was  at  all 
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specific  and  detailed  was  completely  answered  in  the  affidavits*  The  statements 
against  the  Duke  of  Marlborough  in  his  magisterial  capacity  were,  in  substance, 
t&se : — That  a  complaint  having  been  instituted  against  a  tenant  of  the  duke  named 
Harrisy  for  rescuing  his  horse  when  distrained  by  the  duke*s  hayward  for  trespassing 
on  the  duke's  ground,  the  magistrates  who  heard  the  charge  refused  to  decide  the 
case,  but  that  his  Grace,  acting  alone  as  judge  in  his  own  case,  and  sitting  upon  a 
dog-kennel,  with  a  glass  of  ale  in  his  hand,  had  sentenced  Harris  to  a  fine  of  Is.  and 
19sL  costs ;  who,  not  being  able  to  pay  the  fine  and  costs,  was  committed  by  his  Grace 
to  prison.  The  material  facts  were  all  denied  or  explained  in  the  affidavits.  There 
were  various  other  stetements  derogatory  to  the  general  character  and  reputation  of 
the  Duke  of  Marlborough. 

LoBD  Dbnmak,  C.  J.  then  delivered  the  judgment  of  the  Courts — There  can  be 
DO  doubt  that  the  words  which  form  the  subject  of  this  application  convey  a  grievoua 
imputation  against  the  Duke  of  Marlborouffh,  and  it  is  not  to  be  wondered  at 
that  his  Grace  should  have  thus  sought  vie  means  of  coming  into  court,  in 
ofder  to  deny,  upon  oath,  the  charges  thus  made  against  him.  The  question,  how* 
ever,  which  the  Court  has  alone  to  decide  is,  whether  it  has  the  power  to  order  a 
criminal  information  to  be  filed  upon  this  application.  We  think  it  is  clear  that 
there  is  no  authority  for  such  a  course,  and  that  we  ought  not  to  grant  this  applica- 
two.  It  is  not  sworn  that  the  imputations  are  likely  to  lead  to  a  breach  of  the  peace. 
Ibe  only  charge  made  upon  which  the  Court  doubted  whether  this  motion  might 
be  granted  is,  that  which  imputes  unfairness  and  corruption  to  the  Duke  of  Marl- 
horan^  in  the  exercise  of  his  magisterial  functions.  The  denial  of  this  charge  is 
coai|£ete ;  but  the  Court  finds  no  authority  or  precedent  in  which  the  mere  speaking 
of  imds  to  that  effect  has  been  held  sufficient^  ground  on  which  to  grant  an  appli- 
catJOD  for  a  criminal  information,  unless  such  words  were  addressed  to  the  magistrate 
bioself  whilst  in  the  immediate  exercise  of  the  magisterial  office,  and  there 
has  been  some  direct  obstruction  to  the  administration  of  justice,  and  not  ■ 
merely  the  speaking  of  words  imputing  misconduct.  In  Starkie  on  Libel,  edit. 
1830,  it  is  doubted  whether  *'  the  case  may  not  be  different  if  any  specific  act 
of  oppression  or  corruption  were  imputed  to  a  magistrate  in  the  perform- 
ance of  his  magisterial  functions;*'  but  this  doubt  is  still  a  doubt,  without  any 
authority  to  support  it.  The  learned  Solicitor-General  has  failed,  contrary  to  the 
expectation  of  the  Court,  to  shew  them  how  any  of  the  cases  which  have  occurred 
support  this  application ;  he  has  not  referred  to  a  single  dictum  upon  the  authority  of 
which  it  might  be  granted.  From  this  omission  the  Court  infers  that  none  such 
exists.  There  is,  however,  one  principle  pervading  all  the  cases  which  have  occurred 
CD  this  subject,  and  that  is  an  unwillingness  on  the  part  of  the  Court  to  make  mere 
words  amount  to  a  crime.  There  is  in  such  cases  so  much  liability  to  misunderstand, 
so  much  difficulty  in  proving  what  is  said,  and  so  many  explanations  are  available  for 
the  purpose  of  qualifying  and  excusing  offences  which  consist  in  verbal  statements, 
that  the  Courts  have  been  properly  reluctant  to  act  summarily  on  oral  testimony, 
that  we  feel  we  ought  not  to  interfere  with  a  course  so  well  understood.  We  could 
not  do  so  without  violating  the  authority  of  established  precedents,  and  setting 
an  exam[)le  for  inquiries  of  which  the  results  would  be  unsatisfactory  to  the  parties, 
and  injurious  to  the  interests  of  justice.  Rule  refused. 


Q.B.  Wednesday,  May  8. 

The  Queen  v.  The  Justices  of  Cornwall. 

tVheu  the  Court  of  Qiuarter  Sessiotu  hot  decided  on  the  materiality  of  ony  omission  in  the  exami^ 
nation  of  a  pauper ^  or  in  the  grounds  of  appeal  against  an  order  of  removal ^  this  Court  will  not 
imterfere ;  and  the  magistrates*  eosts*mu$t  be  paid  by  the  parties  making  the  application. 

ON  the  removal  of  Richard  Gray  and  his  family  from  the  parish  of  Kenwvn  to  the 
parish  of  Redruth,  both  in  the  county  of  Cornwall,  the  overseers  and  church- 
wardens of  the  parish  of  Recbrutb  gave  notice  of  appeal ;  and  stated  as  one  of  the  grounds 
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of  ^ftppeali  that  '<  subsequently  to  the  BoqiiisitioR*by  'lUl^hiurdOray  (the  father  of  the 
pauper,' fWM9' whom  the  alleged  settlement  in  the  parish  of  Redruth  was  derived)  of 
ms  alleged  settlement  inRedmth^  thbsaid  pauper  acquired  a  settlement  by  inhabit-< 
ing^'  as  an-  apprentice,  by  the  space  of  fbrt;f  days  and  upwards,  in  the  parish  of 
Aberayon^  in  thb  county  of  Glamorgan,  at  divers  intervals  in  the  years  1822^  1823, 
1824,  and  1825,' or  thereabouts,  under  and  in  pursuance  of  an  indenture  duly  made 
and  executed  b^  the  said  Richard  Gray,  and  one  James  Jenkins,  now  of  Aberavon, 
and  then  a  manner,  in  or  about  the  year  1822,  whereby  he  bound  himself  to  serva^ 
Sic***  There  were  several  other  grounds  of  appeal j  setting  up  settlements  gained  by 
inhabiting  in  other  parishes,  '<  under  and  in  pursuance  of  the  said  indenture."  The 
appeal  came  on  to  be  tried  at  the  General  Quarter  Sessions  of  the  Peace  in  and  for 
the  county  of  Cornwall,  held  at  Bodmin,  on  the  17th  of  October,  184f3/  when 
the  respondents  proved  the  settlement  of  the  pauper's  father  in  the  appellant 
parish ;  the  appellants*  counsel  then  proposed  to  go  into  evidence,  to  prove  the 
pauperis  subsequent  settlement  by  apprenticeship  in  the  parish  of  Aberavon;  but* 
the  counsel  for  the  respondents  thereupon*  insisted  that  the  grounds  of  appeal  were 
defective,  in  not  stating  particularly  tne  date  of  the  indenture  of  apprenticeship- 
therein  set  forth,  and  Siat  the  appelllmts,  therefore,  were  not  at  liberty  to  give^ 
any  evidence  in  support  of  them ;  and  the  Court  of  Quarter  Sessions,  so  holdings 
confirmed  the  order  of  removal.  In  last  Hilary  Term^  the  appellants  obtained  a 
rule  itm  for  a  mandamus  to  the  justices  to  enter  contmuances  and  hear  the  appeal* 

The  following  cases  were  then  referred  to:  Rex  y*  The  Justices  of  Derbyshire 
iCastletm  v.  BradwU)  (6  Ad.  &  £11.  885)  ;  Reg.y.  The  Justices  of  the  West  Riding 
tf  Yorkshire  (Dr^hlington  v.  Pudsey)  (2  a  B.  505,  1  Gale  &  Dav.  706) ;  Reg.  r* 
North  Bovey  (2  Q.  B.  500,  1  Gale  &  Uav.  701) ;  Reg.  v.  Inhabitants  of  Stouford  (2 
Q.  B.  526,  2  Gale  &  Dav.  390) ;  Reg.  v.  The  Inhabitant  ofStoneleigh  (2  Q.  B.  5S0, 
2  Gale  Sc  Dav.  5S5)  ;  and  Reg.  v.  The  Inhabitants  of  St.  Margard,  Rochester  (2  Q.  B* 

M.  Smith  nowshewed  cause. — ^The  case  of  JRe^.  v.  The  Justices  of  Kesteven,  Lincdn'^ 
shire  {ante,  p.  8),  decided  in  this  court  during  the  present  term,  is  a  conclusive  authority 
against  this  rule.  There  the  Sessions  held,  that  an  omission  to  state  in  the  grounds 
of  appeal  the  particular  house  in  which  the  apprentice  resided  was,  under  the  circum- 
atances  of  that  case,  a  material  omission,  and  the  Court  refused  to  interfere. 

Lord  Demman,  C.  J. — Mr.  Greenwood,  what  do  you  say  to  this  case  } 

Greenwood,  for  the  appellants. — This  objection  to  the  grounds  of  appeal  assumes 
as  a  fact  that  every  indenture  of  apprenticeship  bears  date. 

Lord  Denmak,  C.  J. — No !  The  Sessions  say,  that  in  this  case  the  date  ought 
to  have  been  stated ;  they  hold  the  omission  material,  and  we  cannot  interfere.  The 
rule  must  be  discharged. 

Greenwood. — 1  hope  not  with  costs.  The  case  of  Reg,  v.  The  Justices  of  Kesteven 
was  not  decided  when  this  appeal  was  tried. 

Lord  Denmak,  C.  J. — If  the  magistrates  are  the  real  defendants,  their  costs  must 
be  paid. 

Rule  discharged^  xmtk  the  costs  of  the  justices  only. 
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The  Queen  v.  Framptok. 

Ai^iauUmimanindieimenifor  the  non'repair  of  a  highway^  ig  not  entitled  to  be  dteeharged  Jrom 
tie  mUetmemi  upon  the  production  of  a  certificate  of  two  jueticee  and  qgidamta,  which  merely 
ttait  that  "  the  road  is  now  in  repair;**  they  ehould  ehew  something  done  since  the  finding 
^ikejwry, 

BARSTOW  shewed  cause  against  a  rule  obtained  by  Cockbum,  Q  C.  on  a  previous 
day  in  the  present  term^  calh'ng  on  the  prosecutor  of  an  indictment  for  the 
ooD-repair  of  a  highway,  situate  in  the  parish  of  Wool,  in  the  county  of  Dorset,  to 
ihew  cause  why  a  fine  of  6s.  8d.  should  not  be  levied  upon  the  defendant ;  and  why, 
upon  pajmoit  of  the  same,  he  should  not  be  discharged  from  the  said  indictment. 
Tlie  rule  was  obtained  upon  the  production  of  a  certificate  signed  by  two  justices,  and 
aa  affidavit  of  one  John  Swaffield,  bailifiP,  stating  that  they  had  severally  viewed  the 
raady  and  that  **  itis  now  in  repair.*'  It  is  submitted  that  that  is  not  sufficient,  and  that 
a  defendant  liable  ratione  tenura  to  repair  a  road,  cannot  discharge  himself  from  an 
indictmeDt  for  non-repair  found  against  him  without  shewing  that^  since  the  verdict, 
nme  money  or  labour  has  been  expended  upon  it ;  otherwise  the  Court  would  be 
ailkd  upon  to  try  over  again  upon  affidavit  the  question  already  decided  by  the  jury. 
Here  the  certificate  of  the  justices  and  the  affidavit  of  Swaffield  merely  contradict  the 
fiatfiag  of  tbe  jury,  that  the  road  was  out  of  repair. 

CoeUum,  Q.C*  contr^.— It  is  quite  clear  that  this  certificate  and  affidavit  are 
M  coaCrmdlction  of  the  finding  of  the  jury ;  they  refer  to  a  difierent  time ;  and 
the  &et  that  the  road  is  at  present  in  repair  is  not  denied  by  any  affidavit  on  the 
other  nde. 

IpBD  DmiMAKy  C.  J.^ — I  think  the  more  reasonable  course  will  be  to  enlarge 
tbtrale. 

QKkbmrnj  Q.  C. — ^I  hope  your  lordship  will  allow  us  to  amend  our  affidavits. 

Barticnm — I  trust  not«  I  am  entitled  to  discharge  the  rule  according  to  the  prac- 
tice of  Uie  court;  but  I  consent  to  its  being  enlarged. 

LoBD  DsMMAN,  C.J» — The  rule  must  be  enlarged. 

(a)  Rule  enlarged. 


Sittings  after  Easter  Term,  1844. 

Q.B.  Friday,  May  10. 
The  Queen  v.  The  Grand  Junction  Railway  Company. 

i  JUivdy  Company  exercised  over  their  own  and  other  lines  qf  railway  the  right  qf  being  carriers 
m  their  own  account  qf  passengers  and  goods t  providing  for  themselves  all  things  necessary  and 
eomtenieni  for  that  business,  and  charging  reasonable  fares  and  freights  in  addition  (as  regarded 
ttnr  own  line)  to  the  tolls,  which,  by  the  Acts  of  Parliament  incorporating  and  regulating  the 
Ckmpany^  ikey  were  authorized  to  taket  and  by  that  carrying  trade,  as  well  as  by  the  tolls,  they 
umde  profUs,  Other  parties  also  carried  on  the  same  trade  on  the  Company*s  line,  some  providing 
for  tkustweioes  ail  things  necessary  for  the  purpose,  and  subject  only  to  the  control  of  the  Com- 
psmy,  under  the  Company*  s  Acts,  and  the  general  Acts  for  the  regulation  of  railways,  and  paying 
to  the  Company  the  tolls  fixed  under  the  Company's  Acts;  others  hiring  from  the  Company 
Mfmeff,  stations,  8fc.  and  all  things  necessary  excepting  carriages,  and  paying  to  the  Company,  in 
adHHon  to  the  said  tolls,  a  compensation  for  the  accommodations  provided  for  them;  and  all  those 
pertim  made  profits  by  their  carrying  trade,  TTte  Company,  in  compliance  with  the  provisions 
ef  their  Acts,  kept  accounts  of  tolls  actually  received  by  them,  as  well  as  qf  the  tolls  which  would 
have  been  received  by  the  Company  \f  the  goods  and  passengers,  Sfc,  carried  by  them,  had  been 
carried  on  the  railway  by  other  parties. 

BeU,  that  the  Obmpany  were  rateable  for  the  improved  value  given  to  their  land  in  any  parish  by  all 
ike  profits  arieing  from  their  occupation  qf  the  railway,  including  as  well  the  amount  qf  fares 
satd  freights  received  by  them,  as  carriers,  for  the  conveyance  of  passengers  and  goods  thereon,  as 
the  amount  qf  tolls  actually  received  by  them  from  other  carriers  on  their  line ;  and  that  the  ftet  an* 

(•)  In  tkt  following  T^riaity  Term  this  role  was      in  fact  been  repaired.    As  to  another  requisite  upon 
Bade  abiolate,  Bamtow^  for  the  prosecutor,  haTing      this  application,  see  Bex  ▼.  Inhabitants  qf  Witney 
coasrated  to  forego  the  objection  aoore  reported,  and       (6  Dowl.  72S). 
t^Me  hsi^  M  danU  Q«  hit  part  that  the  road  had 
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nuai  rateable  value  qf  the  property  qfthe  Company  might  properly  be  ateertained  by  taking  the 
grott  yearly  receipts  qfthe  Company  throughout  their  railway,  and  then  from  that  sum  making 
deductions  on  the  following  accounts :  1st,  a  per-centage  for  interest  on  the  capital  invested  in 
the  trade ;  ind,  a  per-centage  for  tenants'  profits  and  profits  of  trade ;  3rrf,  a  per-centage  on  the 
capital  for  the  depreciation  of  the  stock  in  trade  beyond  all  usual  annwU  repairs;  ith,  a  sum  for 
the  annual  cost  qf  conducting  their  business;  bth,  the  fair  atmual  value  of  stations,  offices,  stores, 
Sfc,  separately  rated  in  the  parishes  where  they  are  situated;  6th,  a  sum  per  mile  for  renewing  or 
reproducing  rails,  chairs,  sleepers,  6fc,  The  residue  is  the  sum  which  a  tenant  from  year  to 
year  might  reasonably  be  expected  to  give  for  the  railway  and  other  corporeal  hereditaments 
{excluding  the  rent  of  the  stations  rated  separately)  in  connection  therewith,  he  having  the  power 
of  using  the  railway  as  the  Company,  and  with  no  other  privileges  than  they  possess ;  and  the 
principle  of  a  mileage  division,  for  the  purpose  qf  ascertaining  the  amount  qf  rate  to  be  imposed  on 
that  part  qfthe  railway  situate  in  the  respondent  parish,  was  in  this  ease  admitted  to  be  fair,  and 
was  adopted  by  consent. 

ON  appeal  against  a  rate  or  assessment  made  for  the  relief  of  the  poor  of  the 
parish  of  Seighford,  in  the  county  of  Stafford,  on  the  6th  of  August,  1842,  by 
which  the  Company  of  proprietors  of  the  Grand  Junction  Railway  were  rated  in 
respect  of  the  Grand  Junction  Railway  passing  through  the  said  parish  and  the  land 
adjoining,  in  the  sum  of  1,050/.,  the  Court  of  Quarter  Sessions  holden  at  Stafford, 
in  and  for  the  county  of  Stafford,  confirmed  the  rate,  subject  to  the  opinion  of  this 
Court  on  the  following  case. 

The  appellants  were  incorporated,  and  the  Grand  Junction  Railway  was  formed 
by  and  under  an  Act  of  Parliament  of  the  Srd  Wm.  4,  c.  XXXIV.  (local,  personal, 
and  public),  altered,  amended,  and  extended  by  other  Acts  of  Parliament  passed 
respectively  4  Wm.  4,  c.  IV. ;  5  Wm.4,  c.  VIII.;  5  Wm.  4,  c.  IX.;  1  &  2  Vict, 
c.  LIX. ;  3  Vict.  c.  XLIX. ;  which  are  to  be  taken  to  be  part  of  this  case. 

Under  these  several  Acts,  not  only  has  the  line  of  railway,  as  originally  con- 
templated, from  Warrington  to  Birmingham,  been  constructed  and  opened  for  the 
public  use;  but  other  railways  (made  by  other  parties  from  Warrington  to  Newton, 
and  from  Crewe  to  Chester,  and  long  since  opened)  have  been  vested  in  and  become 
the  property  of  the  appellants ;  and  these,  by  the  provisions  of  the  said  Acts,  or 
some  of  them,  now  form  part  of  the  Grand  Junction  Railway ;  and  the  whole  is  ma- 
naged, as  to  accounts  and  otherwise,  as  one  entire  business. 

Over  all  these  railways,  and  also  over  the  Liverpool  and  Manchester  Railway 
(between  Newton  and  Liverpool  in  one  direction,  and  Newton  and  Manchester  in 
the  other),  the  appellants  themselves  exercise  the  right  of  being  carriers  on  their 
own  account,  of  passengers  and  goods,  providing  for  themselves  stations,  or  stopping- 
places,  locomotive  power,  carriages,  coke,  and  watering-places,  and  all  other 
things  necessary  and  convenient  for  the  conveyance  of  passengers  and  goods ;  and 
charging  for  such  conveyance  reasonable  fares  and  freights,  in  addition  (as  regards 
the  Grand  Junction  Railway)  to  the  tolls  or  tonnages  which  they  are  authorized  by 
the  said  Acts  to  take;  and  by  this  carrying  trade,  as  well  as  by  the  tolls^  the  appel- 
lants make  profits. 

Other  parties  also  exercise  the  right  of  being  carriers  over  the  various  parts  of  the 
Grand  Junction  Railway,  and  amongst  others,  over  that  part  of  it  which  lies  in  the 
respondent  parish,  providing  for  themselves,  without  the  consent  or  concurrence  of 
the  appellants  and  independently  of  them  (subject,  however,  to  the  control  of  the 
appellants,  under  the  provisions  of  the  said  several  Acts,  and  also  subject  to  the 
provisions  of  the  several  Acte  of  Parliament  for  the  regulation  of  railways),  locomo- 
tive power,  carriages,  coke,  and  watering-places,  and  all  other  things  necessary  and 
convenient  for  the  conveyance  of  passengers  and  goods,  and  separate  stations  or 
stopping-places  adjoining  the  railway,  and  the  needful  branches  into  or  communica- 
tions with  the  same;  and  they,  like  the  appellanu,  make  profits  of  their  trade  so 
carried  on  by  them  over  the  railway;  and  they  pay  to  the  appellants  the  tolla 
or  tonnages  duly  fixed  by  the  appellants,  pursuant  to  the  said  Acts  or  some 
of  them;  and  being  the  same  tolls  as  form  the  basis  of  the  calculations  herein- 
after mentioned,  as  contended  for  by  them,  the  appellants. 

A  third  class  of  carriers  over  the  Grand  Junction  Railway  hire  from  the  Grand 
Junction  Railway  Company  locomotive  engines  and  the  use  of  stations,  &c.,  but  find 
their  own  carriages,  and  they  likewise  make  profits  of  their  trade  over  the  railway. 
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Tbefe  also  pay  to  the  appellants  the  said  tolls  or  tonnages,  besides  a  compensation 
for  the  use  of  the  power,  stations^  and  the  other  accommodations  provided  for  them. 

The  total  length  of  so  much  of  the  railway  as  lies  between  Birmingham  and 
Newton  is  84  miles,  and  from  Crewe  to  Chester  is  21  miles,  making  together  105 
miles;  and  the  distance  (along  the  Liverpool  and  Manchester  Railway)  from 
Newton  to  Liverpool  is  15  miles,  and  from  Newton  to  Manchester  16  miles ;  the 
length  of  railway  within  the  respondent  parish  is  one  mile,  and  there  is  no  station, 
•topping-place^  or  property  of  the  appellants  other  than  the  railway  itself  in  the 
laid  parish. 

The  appellants  have  duly  caused  toll-boards  or  lists  to  be  made  and  published  as 
required  by  sections  165  and  166  of  the  statute  first  above  mentioned.  The  appel- 
lants have  also  duly  kept  accounts  of  tolls,  as  required  by  sections  19  and  20  of  1  &  2 
Vict.  c.  LVL,  and  by  section  27  of  3  Vict,  c  XLlA.,  and  free  access  has  been 
afforded  to  them,  as  required  by  these  Acts. 

The  fares  and  charges  for  the  conveyance  of  passengers,  goods,  parcels,  &c.  by  the 
appellants,  as  carriers^  are  regulated  by  the  number  of  miles  through  which  they  are 
carried,  as  well  as  by  their  weight,  bulk^  value,  &c.  and  various  other  circumstances^ 
m  like  manner  as  the  fares  and  charges  of  other  carriers.  The  gross  sum  received 
hj  the  appellants  as  tolls,  rates,  or  duties,  including  both  what  they  receive  from 
other  companies,  or  persons  using  the  railway  as  carriers,  and  also  the  gross  sum  of 
tolls,  rates,  or  duties  (of  which  an  account  is  also  kept  as  aforesaid),  calculated 
upon  all  the  passengers,  goods,  &c.  carried  by  them  for  their  own  profit  (added 
together),  amount  actually  to  the  sum  of  1,500/.  in  respect  of  so  much  of  the  railway 
ss  lies  in  the  respondent  parish,  and  for  the  current  year  of  rating ;  and  this  i& 
die  gross  produce  of  the  land  which  the  appellants,  if  not  carriers,  or  which  a  lessee 
of  the  tolls,  rates,  or  duties  would,  in  fact,  have  received  as  such  lessee,  howsoever^ 
or  by  whomsoever  the  carrying  business  of  the  railway  was  conducted ;  and  the 
ippellants  contended  that  this  latter  sum  (1,500/.)  so  found,  ought  to  form  the 
basis  of  any  rate  upon  them  in  respect  of  their  rateable  property  in  the  respondent 
parish. 

The  gross  yearly  receipts  of  the  Company,  including  as  well  the  tolls  actually 
received  by  them,  as  the  tolls,  fares,  freights,  and  profits  of  every  kind  derived  by 
them,  as  carriers  upon,  and  owners  of,  the  Grand  Junction  Railway  and  its  appur- 
tenances, in  all  the  parishes  between  Birmingham  and  Newton,  and  Crewe  and 
Cliester  (excluding  the  receipts  over  the  Liverpool  and  Manchester,  and  the  other 
railways  which  do  not  belong  to  them,  but  for  passing  over  which,  as  carriers,  they 
pay  tolJy  in  the  same  way  as  the  independent  carriers  over  the  Grand  Junction  Rail- 
way), and  including  also  the  profits  of  their  stock  in  trade  and  the  personal  property, 
used  by  them  as  carriers,  in  connection  with  and  upon  the  entire  Grand  Junction 
Railway,  and  their  working  over  and  along  it,  and  also  the  rents,  profits,  and  value 
of  all  their  stations  and  other  conveniences  at  and  between  Birmingham  and  Newton^ 
and  Chester  and  Crewe, — are  agreed,  for  the  purpose  of  this  case,  to  amount  to  a  sum^ 
of  440,366/.  for  the  current  year  of  rating  ;*and  adopting  the  principle  of  a  mileage 
division  thereof — that  is  to  say,  dividing  the  same  by  105  (being  the  total  length  of 
the  Grand  Junction  Railway),  the  amount  is  4,190/.  and  a  fraction,  in  respect  of  so 
much  thereof  as  lies  in  the  respondent  parish  ;  and  it  is  for  the  purpose  of  the  present 
case  admitted  that  that  mileage  principle  of  division  is  fair  and  equal  as  respects  the 
respondent  parish. 

It  was  admitted  and  agreed  (subject  to  the  opinion  of  this  Court  as  to  the  propriety 
and  principle  of  each  item  of  deduction)  that  if  the  1,500/.  (that  is  to  say,  the  amount 
of  tolls)  is  to  be  adopted  as  the  basis  of  the  calculation,  then  the  full  net  annual  value  of 
the  appellants' rateable  property  within  the  respondent  parish  will  be  712/.  10s.,  being 
the  1,500/.,  minus  the  following  deductions,  which  the  Court  of  Quarter  Sessions  find 
to  be  reasonable  in  fact;  viz.  1st,  20  per  cent,  thereof,  as  for  the  tenants*  subsistence 
and  profits  (regard  being  had  in  this  case  to  the  extensive  amount  of  responsibility, 
nsk,\c);  2nd,  2/.  10s.  per  cent,  as  for  collection  of  the  tolls;  3rd,  350/.  per  mile 
for  the  maintenance  of  Uie  railway,  with  the  works  and  fences,  and  for  gatekeepers, 
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and  also  for  engineermg  and  police  (as  to  so  nrach  of  die  two  latter  items  as  are 
fairly  chargeable  on  the  proprietors  of  the  railway,  as  such) ;  4th,  70^.  per  mile  for  the  ^ 
poor-rates,  highway-rates,  chbrdb-raies,  and   tithe-commutation  rent-charge;   and, 
5th,  SO/,  per  mile  as  for  renewing,  or  re-producing  those  portions  of  the  subject- 
matter  of  the  rate  which  are  of  a  pernhable  nature  (such  as  the  rails,  chairs^  and ' 
sleepers,  &c.,)  when  rendered  necessary  by  accident  or  decay. 

The  parish  officers  adopted,  and  the  Court  of  Quarter  Sessions  sanctioned  by  their 
judgment,  a  different  mode  of  arriring  at  the  net  annual  rateable  value  of  the  property 
of  the  appellants  in  their  parish.     Hiey  ascertained  the  gross  yearly  receipts  of  the  - 
Company  throughout  their  railway  as  stated  above,  viz.  440,366/.,  and  then  made 
therefrom  the  following  deductions  ^the  propriety,  principle,  and  completeness  of 
such  deductions,  as  well  as  the  propriety  and  principle  of  the  respondents'  mode  of 
arriving  at  the  net  annual  rateable  value  of  the  rateable  property  of  the  appellants  in 
their  parish,  being  referred  to  the  opinion  of  this  Court,  and  the  Court  of  Quarter 
Sessions  finding  such  deductions  to  be  reasonable  in  fact) ;  viz.  5/.  per  cent,  as  for  in- 
terest on  255,000/.,  being  the  capital  necessary  for,   and  actually  invested  by  the 
appellants  in  the  purchase  of  engines,  carriages,  and  all  the  other  moveable  stock 
necessary  for  the  business  of  carriers  as  conducted  by  them  in  the  manner  aforesaid. 
Secondly,  20  per  cent,  on  the  same  sum  as  for  the  tenants'  profits,  and  the  fair 
profits  of  such  a  trade  carried  on  by  means  of  so  large  a  capital,  and  with  such  large 
risks.     Thirdly,  12/.  10s.  per  cent,  on  the  said  last-mentioned  sum  as  the  fair  annual 
amount  of  the  depreciation  of  such  stock  considered  to  be  in  the  hands  of  a  tenant 
from  year  to  year  (beyond  all  needful  and  usual  annual  repairs  and  expenses). 
Fourthly,  198,962/.  per  annum,  being  the  appeUants'  reasonable  annual  cost  of  con-  • 
ducting  their  business  during  the  same  year  in  which  their  earnings  as  aforesaid 
amounted  to  4,190/.  per  mile  in  Seighford,  namely,  (in  the  coaching  department) 
wages  of  guards,  conductors,  porters,  station-keepers,  clerks,  and  policemen ;  repairs 
of  carriages,   trucks,  and  horse-boxes ;  horsing,  parcel-carts ;  oil,  grease,  &c,   for 
carriages ;  and  duty  on  passengers ;  and  (in  the  merchandize  department)  salaries  and  - 
wages  of  agents,  clerks,  porters,  &c. ;  repairs  of  waggons  and  carriages ;  of  live  stock 
expenses ;  and  (in  both  departments,  and  generally)  locomotive  power ;  enginemen's 
and  firemen's  wages  ;  engineering ;  repairing ;  and  cost  of  materials,  including  coke, 
maintenance  of  way,  repairs  of  stations  arid  buildings ;  office  and  ^neral  expenses, 
including  insurance  and  advertising,  charge  for  direction,  compensation  account,  rates 
and  taxes,  law  expenses,  and  general  petty  disbursements  attendant  on  the  several 
businesses  of  railway  owners  and  of  railway  carriers.     Fifthly  (as  the  stations,  offices, 
stores,  and  building  and  repairing  works  and  premises  throughout  the  railway,  have 
been  and  are  separately  rated  in  the  several  parishes  in  which  they  are  situated, 
although  necessarily  used  and  occupied  for  the  purposes  of  and  in  connection  with  it, 
and  with  the  conduct  of  the  traffic  upon  it),  the  respondents  further  deducted  the 
fair  annual  value  thereof,  viz.  9,150/.     And  sixthly,  SO/,  per  mile  as  for  renewing  or 
reproducing  rails,  chairs,  sleepers,  &c.  as  before.     The  balance,  amounting  to  the  net 
sum  of  135,589/.,  was  taken  to  be  the  net  annual  value  of  the  whole  railway,1nde- 
pendently  of  the    stations  and  other  buildings,  &c.  rated  separately.     And  the 
Sessions  found,  as  an  inference  from  the  above  facts,  that  the  railway  and  other  corpo* 
real  hereditaments  of  the  Company  in  connection  with  the  railway,  might  reasonably 
be  expected  to  let  to  a  tenant  from  year  to  year  at  the  last-mentioned  sum   oi- 
135,589/.,  exclusive  of  the  rent  of  the  stations  and  other  buildings  rated  separately, 
such  tenant  being  assumed  to  have  the  power  of  using  the  railway  and  all  its  appur- 
tenances, now  the  property  of  the  Company,  under  the  same  circumstances  as  the 
Company,  and  with  no  other  privileges  and  advantages  than  the  Company  now 
possess. 

The  principle  of  mileage  being  agreed  upon  by  both  parties  as  fair  for  the  pur- 
poses of  this  rate,  both  as  applied  to  the  expenses  and  deductions  as  well  as  receipts, 
the  net  annual  rateable  value  of  so  much  of  the  railway  as  lies  in  the  respondent  parish 
is  to  be  taken  at  1,050/.  at  least,  supposing  the  principle  of  rating  adt^ted  by  the 
parish  officers  in  this  case  to  be  just  and  correct. 


SITTINGS  ikFT£H.  EASTSR  T£RM,  1844.  38 

•  Of  the  totftl  net  teceipto  of  the  Company,  only  about  30,000^  per  annum  are  re- 
mwed  in  the  shape^of  tolls  firom  other  partiea  using  the  railway  on  their  own  account. 

iJl  the  other  rateable  property  in  the  respondent  parish  is  rated  upon  an  estimate  of 
die  net  annual  Talue  thereof  within  the  meaning  of  tlie  Parochial  Assessment  Act, 
sod  without  directly  taking  into  account  any  receipts,  expenses,  ^r  allowances  haviqg 
reference  to  the  amount  of  actual  profits  made  thereon. 

The  appellants  have  not  any  stations  or  buildings  in  the  respondent  parish.  In 
WIOU8  pariahes  along  the  line  of  railway  the  parties  who  (as  before  mentioned)  use 
the  railway  as  carriers,  aud  have  stations  with  buildings,  &c.,  with  branches  into  the 
ii3way,  aod  other  conveniences  connected  with  the  railway,  are  not  rated  (in  the 
particular  parishes  or  elsewhere)  upon  or  in  respect  of,  or  with  any  reference  to,  the 
Orand  Junction  Railway,  but  solely  for  their  stations.  The  appellants  derive  no 
pecuniary  profit  whatever  from  their  land  in  the  respondent  parish,  except  from  the 
tonnages  and  tolls,  and  firom  their  fares  and  other  receipts  hereinbefore  mpntioned, 
sad  their  trade  as  carriers  in  common  with  other  carriers  over  the  same  (if  indeed 
these  latter  profits  are  to  be  considered  as  profits  arising  from  the  land,  which  the 
appellants  contend  they  are  not).  The  appellants  contend  that  even  assuming  the 
late  to  be  founded  on  a  just  principle  and  proper  basis,  the  deductions  allowed  by  the 
nuoodenta  do  not  include  all  the  items  necessary  to  briog  out  the  net  annual  value 
—taat  is  to  say,  the  rent  at  which  the  property  (contended  by  the  respondents  to  be 
the  appellants'  rateable  property)  might  reasonably  be  expected  to  let  from  year  ta 
jev  (amongst  which  omitted  deductions,  tlie  appellants  instance,  by  way  of  exaraple^ 
«i  annual  allowance  for  good-will,  &c.). 

For  all  the  purposes  of  this  case,  the  accompanying  map  is  to  be  considered  part 
ofit.  (A  plan  of  the  different  main  railways  and  their  branches  mentioned  above, 
iftdfyiog  the  lengths  of  each  as  above  stated,  is  annexed  to  the  case.) 

The  Court  of  Quarter  Sessions  adopted  the  principle  of  rating,  and  the  deductions 
contended  for  by  the  respondents,  as  furnishing  the  net  annual  value  of  the  appellants' 
nteable  property,  pursuant  to  the  Parochial  Assessment  Act,  and  confirmed  the  rate 
accordingly ;  but  on  the  application  of  the  appellants,  granted  a  case  for  the  opinion 
of  the  Court  of  Queen's  Bench  on  the  several  questions  hereinbefore  raised  and  stated; 
the  Court  of  Queen's  Bench  to  have  the  power  of  amending  or  of  quashing,  or  other- 
wise dealing  with  the  rate  as  they  may  deem  right. 

KeOy^  Q.C.  and  Smirke,  in  Michaelmas  Term  last  argued  this  case  on  behalf  of 
the  respondents  ;  and  Sir  W*  JV.  FoUettf  Solicitor-General,  for  the  appellants.  At 
tlie  suggestion  of  the  Court,  the  case  was  again  argued  on  a  concilium  in  last  Hilary 
Tefm,  when 

Af.2>. //f//,  Q.C.  appeared  for  the  appellants,  and  KeUt/,  Q.C.  for  the  respon- 
dents; but  the  main  arguments  are  so  fully  discussed  in  the  judgment  of  the 
Court,  that  it  is  not  thought  necessary  to  insert  them  here. 

Lord  Dbnman,  C.  J.  now  delivered  the  judgment  of  the  Court. — This  appeal 
was  argued  in  Michaelmas  Term  last,  and  again  on  a  concilium,  in  Hilary 
Term,  and  was  heard  by  all  the  members  of  the  Court.  Independently  of  cer- 
tain questions  of  detail,  which  we  shall  consider  hereafter,  the  main  argument 
of  the  appellants  was  directed  to  shew  that  this  case  was  distinguishable  from 
•that  of  the  QMeen  v.  The  London  and  South-Western  Railway  Company  (1  Q.  B. 
558)  in  many  points  which  went  to  the  principle  of  the  judgment  in  that  case ;  but 
the  respondents  contended  that  the  two  cases  were  in  principle  the  same,  and 
that  that  judgment  must  govern  the  Court  in  this.  It  will  be  necessary,  therefore 
in  the  first  place,  to  compare  the  two  cases;  if  they  should  be  found  to  differ 
from  each  other  in  material  circumstances,  the  principle  of  that  decision  may 
lead  to  a  contrary  one  in  this ;  or,  at  all  events,  that  decision  will  not  be  binding 
upon  us  in  the  present  case ;  if,  on  the  other  hand,  they  should  be  found  to  be 
sobstantially  the  same,  in  the  present  case  it  may  be  necessary  to  consider  whether 
onr  own  reflection,  or  any  thing  urged  in  the  course  of  the  argument,  should 
bduce  the  Court  to  depart  from  its  former  decision.  In  that  case,  the  facts 
found  were  (and  it  must  never  be  forgotten  that  the  propriety  of  a  poor-rate 
can  only  be  determined  by  reference  to  the  facts  found   to  be  m   actual  exist- 
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ence),  that  the  Company  was  in  the  tole  and  exclusive  occupation  of  the  railiray^ 
with  the  warehouses,  stations,  and  landing-places ;  and  that  being  so,  they  were 
also  solely  and  exclusively  in  the  possession  of  the  whole  business  of  earners  on 
that  line;  and  although  the  South- Western  Railway  Act  had,  under  certain 
limitations,  made  the  raiiwajr  a  highway  for  all  the  liege  subjects  of  the  realm, 
giving  them  a  right  to  use  it  as  such,  either  as  carriers,  or  as  individuals  tra«- 
yelling  upon  it,  and  had  in  that  case  provided  for  the  payment  by  such  persons 
of  tolls  to  the  Company,  yet  that  no  one  having  availed  himself  of  this 
right,  nor  in  truth,  as  we  thought,  having  the  power  of  doing  so  conveniently  or 
effectually,  no  tolls  were,  in  fact,  eamecL  To  this  then  existing  state  of  racts 
we  applied  the  established  principle  of  law,  that  the  rate  is  to  be  on  the  occu- 
pier m  respect  to  the  beneficial  nature  of  his  occupation,  and  that,  in  estimating 
its  amount,  or,  in  other  words,  ascertaining  how  much  net  rent  such  an  occu- 
pation might  be  expected  to  command,  the  parish  officers  have  to  consider,  not  drily 
and  solely  what  would  legally  pass  by  the  demise  of  it,  but  also  what  are  the  existing 
advantages,  whether  permanent  or  temporanr,  wherever  situated,  howsoever  arising  or 
secured,  which  would  reasonably  enter  into  the  consideration  of  parties  negotiating  for  a 
tenancy  as  to  the  amount  of  the  rent.  We  thought  it  also  impossible  in  die  considera- 
tion of  that  case  to  separate  the  three  or  four  miles  of  railway  in  the  respondent  parish 
from  the  whole  line  running  into  many  other  parishes ;  or  the  whole  line  from  the  ware- 
houses, stations,  and  landing-places ;  or  these,  again,  from  the  peculiar  facilities  and 
conveniences  which  a  tenant  would  have  as  occupier  of  the  buildings  and  lands  for 
carrying  on  a  lucrative  business,  if  not  an  effective  monopoly ;  which,  indeed,  the  pro- 
visions of  the  Act  appeared  to  us  to  give  to  an  occupier  carrying  on  such  trade. 
What,  however,  under  the  Act,  was  possible  by  law,  or  what,  in  point  of  fact,  might 
take  place  in  the  future,  however  early,  we  considered  immaterial  to  the  principle,  though 
very  fit  to  be  taken  into  the  account  in  making  calculations  as  to  the  quantum  of  the 
rate ;  for,  in  principle,  the  parish  officers  are  bound  to  look  to  the  actual  state  and 
value  of  the  land  m  occupation.  In  the  case  now  under  consideration,  there  are 
some  facts  entirely  different  from  those  just  mentioned.  The  case  finds  that  other 
parties,  as  well  as  the  appellants,  exercise  the  right  of  being  carriers  over  the  various 
parts  of  the  railway,  including  that  part  of  it  within  the  respondent  parish,  providing 
for  themselves,  independently  of  the  Company,  subject,  however,  to  its  control  under 
the  Company's  Act  of  Parliament,  locomotive  power,  carriages,  fuel,  and  all  other 
things  necessary  and  convenient  for  the  conveyance  of  goods  and  passengers,  and 
having  separate  stations  adjoining  the  railway,  together  with  the  needful  branches 
into,  or  communications  with  the  railway :  these  parties  make  profits  by  their  cany- 
ing  trade,  and  they  pay  to  the  appellants  the  tolls  that  are  fixed  under  the  powers 
given  by  the  said  Act.  Besides  these,  there  is  another  class  of  carriers  who  also  use  the 
railway,  and  who  hire  from  the  appellants  engines,  stations,  and  landing-places,  but 
find  their  own  carriages ;  these  also  make  profits  of  their  carrying  trade,  and  they 
likewise  pay  to  the  appellants  both  tolls  and  a  compensation  for  the  use  of  tlie 
engines,  stations,  and  other  accommodations  provided  for  them.  The  appellants 
themselves  also  use  the  line  for  the  conveyance  of  goods  and  passengers ;  and  as  they 
keep  an  account  of  the  tolls  which  they  receive  from  these  two  classes  of  carriers,  in 
respect  of  the  goods  and  passengers  conveyed  by  them  on  the  railway,  so  they  keep 
an  account,  as  is  directed  by  the  Act  to  be  done,  of  the  tolls  which  would  have  been 
produced  by  their  own  conveyance  of  goods  and  passengers  on  the  line,  if  such  con- 
veyance had  been  by  other  parties.  These,  with  the  compensation  above  mentioned, 
form  the  total  produce  of  the  whole  line  of  the  Company,  which  the  Company,  if  not 
carriers,  or  which  a  lessee  of  the  railway  carrying  on  no  traffic  on  it,  would  receive  on 
the  aggregate  of  this  line,  after  all  deductions  are  made ;  and  on  this  alone  the  Com- 
pany contend  that  the  rate  ought  to  be  imposed.  We  understand,  though  it  was  not 
precisely  so  stated,  the  appellants  to  admit  the  principle  of  rating  the  whole  line,  and 
to  arrive  at  the  exact  sum,  at  which  they  contend  the  rating  in  the  respondent  parish 
should  be  fixed,  by  a  mileage  division  of  the  whole  line— a  principle  convetiient  in 
itself,  and  rightly  adopted  by  consent.  It  b  unnecessary  after  this  statement  to  point 
out  the  difference  in  the  facts  between  the  two  cases ;  we  cannot  conceive  how  that 
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diflerence  bears  on  the  principle  on  which  this  rate  is  imposed,  or  which  governed 

tiie  Coart  in  the  former  aecbion,  which  proceeded  entirely  on  the  existing  state  of 

Acts.     Each  of  the  two  companies  must  be  rated  in  respect  of  the  occupation  of  the 

hod ;  one  of  them  derives  no  profit  from  that  occupation,  except  by  carrying  on  upon 

the  land  the  business  of  conveying  goods  and  passengers.     The  division  of  that  profit 

mto  toUs  and  fares  we  think  merely  nominal.    The  other,  in  addition  to  this  before- 

menrioiied  profitable   occupation,  also  derives  profit  by  allowing  others  to  carry 

goods  and  passengers  on  the  railway  ;  and  that  is  properly  called  toll :  still,  in  both 

the  inquiry  must  be  the  same — what  is  the  value  of  the  occupation,  from  whatever 

lource  deriyed,  whatever  the  profits  of  trade  ?     In  neither  case  can  the  profits  of 

tiade  be  brought  into  the  rate ;  but  if  the  ability  to  carry  on  a  trade  on  land  adds 

to  the  yalue  of  the  land,  that  value  cannot  be  excluded  from  the  rate  on  the  ground 

diat  it  is  referable  to  the  trade.     Suppose  a  house  occupied  by  a  private  family 

to-day,  but,  having  great  advantages  by  situation  for  the  purposes  of  trade,  is  turned 

mto  a  shop  to-morrow,  and  consequently  lets  for  double  or  treble  the  former  rent, 

would  not  the  rating  be  properly  increased  in  proportion  ?    Yet  could  it  be  objected 

dial  to  do  80  would  be  to  rate  the  profits  of  trade  ?     Or,  supposing  an  occupier  to 

let  oat  different  rooms  in  his  house  to  other  persons  carrymg  on  the  same  trade 

ss  himself — and  that  the  effect  of  this  mode  of  occupying  would  be  still  to  increase 

die  value  of  the  house  to  let — would  this  at  all  vary  the  principle  on  which  it 

wn  rated^  though  it  might  increase   the  quantum  of  the  rate?     Or,  lastly,  sup- 

pMDg»  instead  of  this  species  of  underletUng  being  at  the  option  of  the  occupier, 

al  fcnons  using  the  same  trade  to  be  at  liberty  by  some  statute,  under  certain 

rotiittiooa,  to  carry  it  on  in  different  rooms  of  the  same  house,  paying  a  large  com- 

MBBBtioii  to  the  occupier,  would  not  the  principle  of  the  rate  be  still  the  same  ? 

Would  it  be  material  to  inquire  how  the  occupation  became  more  valuable,  except 

fir  the  purpose  of  making  greater  or  less  deductions,  which  the  nature  of  the 

soeopation  might  make  necessary?    We  may  all  remember  when  the  large  premises 

in  Soho-square,  now  used  as  a  bazaar,  were  occupied  as  private  residences.    The 

nreaent  mode  of  occupation  probably  increases  the  rent ;   but  whether  one  man, 

omg  the  tenant  alone,  carried  on  the  various  trades  now  exercised  there,  or  sold 

goo£  himself  at  part  of  the  stands  and  let  out  the  others,  and  so  derived  his 

pofit,  a  part  directly  from  the  trade,  and  part  from  the  rent  paid  by  the  traders,  or 

let  out  all  the  stands,  and  so  derived  no  profit  but  from  the  rents  paid  by  the 

tmders,  the  result  would,  in  either  case,  be  exactly  the  same;  the  overseers  could 

oalj  inquire  what  was  the  fair  rateable  value  of  the  premises  so  occupied ;  nor,  as 

we  have  already  said,  could  the  inquiry  be  affected  if  the  occupier  of  the  bazaar 

held  it  under  some  statutable  license,  which  compelled  him  to  let  out  stands  to 

sD  persons  paying  a  certain  rent,  and  submitting  to  certain  regulations.     It  is  said 

that,  in  the  cases  supposed,  all  is  referable  to  occupation  under  a  lease,  that  conveys 

exclusive  dominion;  whence  flow  entirely  the  means  of  making  the  profits.    We 

have*  in  truth,  already  given  the  answer  to  this ;  but  it  would  be  plainer  to  observe 

that  there  is  a  fallacy  in  confounding  that  which  the  lease  conveys  a  legal  title  to  do 

with  that  which  it  gives  the  lessee  the  means  of  doing  or  enjoying.     No  two 

things  can  be  more  distinguishable ;  and  it  is  the  latter  which  regulates  the  rent  the 

teaaot  will  give,  and  not  the  former.     Suppose,  again,  two  estates  of  equal  size 

and  equal  fertility;  the  one  surrounded  by  excellent  roads,  with  a  canal  near  to 

it,  and  a  large  market;  and  the  other  without  these  advantages ;   of  course   the 

lent,  from  which  the  rateable  value  is  taken,  would  be  larger  in  the  one  case  than 

ID  the  other ;  yet  the  tenant  would  take  no  more  by  a  lease  of  the  one  than  the 

other.     A  lease  would  give  him  no  legal  title  whicn  he   had  not  before  to  use 

the  roads,  the  canal,  or  the  market.    Or,  suppose  a  more  peculiar  case.     A,  the 

owner  and  occupier  of  filackacre,  and  having  the  command  of  a  stream  of  water, 

which  he  can  turn  over  Whiteacre,  wishes  to  rent  it;  to  him  it  would  be  more 

nhiable  than  to  other  occupiers,  because  he  can  fertilize  it  at  less  expense  than 

odiers;  and  he  can  give  a  larger  rent  than  any  other  person;  yet  by  a  lease  no 

more  would  pass  to  him  than  to  any  other  person^  though  he  certainly  ought  to  pay 

thither  nue. 
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Newt  apply '.the  priootf^of  these  .canes  to  the  railtvmy-  of.  the.  appeUants^  It  it» 
tnie^  if  they  were  to  let  it  to  tenants^  the  lease  would  convey  the  land  of  the  ratlwajt 
only,  and  give  a  title  to  the  tolls  only.  The  lessee  would,,  however,  undoubtedly, 
consider  the  facilities  and  advantages  which  the  oocupation  as  tenant  would  afibcOi 
htm  for  carrying  on  thelucrative  trade  of  carrier;  and  in  whatever  proportion  these 
considerations  would  increase  his  rent,  in  the  same  proportion,  in  tlie  same  amount^ 
after  due  allowance,  his  rate  would  be  increased  also.  The  two  propositions  ane 
equally  true;  that  the  rate  is  not  to  be  imposed  in  respect  of  the  profits  of  trade,  and 
that  it  is  to  be  imposed  in  respect  of  the  value  of  the  occupation ;  and  two  propositions 
that  are  true  and  applicable  to  the  same  subject-matter  cannot  be  inconsistent.  And 
we  think  the  respondents  in  the  present  case,  by  their  scheme,  have  shewn  they  are 
not  so.  The  gross  yearly  receipts  of  the  Company,  as  occupiers  of  and  carriers  oa 
this  railway,  must  at  least  include  the  subject-matter  of  the  rate ;  they  have  therefore 
taken  a  sum  agreed  to  represent  them,  as  the  first  pomt  to  start  from.  They  then 
assume  an  amount  of  capital  employed  in  the  trade,  and  deduct  from  the  former  sum 
two  per-centages  on  the  latter  for  the  interest  on  the  capital,  and  the  profits  that 
ought  to  be  made  on  it,  and  a  third  for  the  depreciation  of  stock  beyond  any  usual 
and  necessary  annual  repairs;  fourthly,  they  deduct  from  the  gross  receipts  the 
annual  cost  of  conducting  the  trade;  fifthly,  the  annual  value  of  any  land  occupied 
hj  stations,  &c.  rated  elsewhere ;  sixthly,  a  sum  per  mile  for  the  reproduction  of 
chairs,  rails,  sleepers,  &c.  These  deductions,  taken  together,  seem  to  us  to  include 
whatever  is  properly  referable  to  the  trade,  and  distinguishable  from  the  increased 
value  the  trade  gives  to  the  land.  We  do  not  now  speak  of  the  amount  allowed  under 
each  item,  and  we  decline  to  give  any  opinion  on  this  point,  because  it  is  more 
proper  for  the  Sessions.  Now,  if  these  are  the  proper  heads  of  deduction,  then  the 
residue  must  be  the  representative  of  the  value  of  the  occupation ;  and  this  alone  la 
brought  into  the  rate — the  profits  of  the  trade  are  excluded.  Accordingly,  the 
Sessions  have  found,  as  an  inference  from  the  facts,  that  the  residue  is  the  sum  which 
a  tenant  from  year  to  year  might  reasonably  be  expected  to  give  for  the  railway,  and 
corporeal  hereditaments  now  occupied  by  the  Company  in  connection  with  the  railway, 
exclusive  of  the  occupation  of  the  stations  and  other  buildings  separately  rated, 
such  tenant  being  assumed  to  have  the  same,  and  no  other  power  of  using  the 
railway,  with  the  same  and  no  other  advantages  and  privileges  than  the  Company 
now  possess.  If  these  deductions  exhaust  that  portion  of  the  receipts  referable  to 
the  trade,  the  inference  of  the  Sessions  is  fair;  if  the  advantages  and  privileges • 
which  the  Company  possess,  as  occupiers,  give  an  additional  value  to  the  occupation, 
their  assumption  is  well  founded ;  and  we  agree  with  them  in  both. 

But  the  appellants,  however,  contend  that,  even  if  the  principle  of  the  rate  be 
fair,  certain  reasonable    deductions  have  been   omitted.      We   have    used    the 
sufficiency  of  the  deductions  made  as  one  mode  of  trying  the  principle,    but. 
the.  objection  of  the  appellants  now  to  be  considered  is  ^ne  of  detail ;  the  only, 
instance,  they  specify  and  rely  on,  is,  that  an  allowance  ought  to  be  made,  and. 
has  not  been  made,  for  good- will*.    We  presume  by  this  it  is  meant,  that  a  person 
bargaining  with  the  Company  to  become  a. yearly. tenant  of  the  railroad,  in  thie 
expectation    of  succeeding  to  the  trade,  as   the  probable    consequence  of -sue*  • 
ceeding  to  the  occupation,  would  be  properly  called  on  to  pay  them  something  for 
the  good-will  of  their  trade,  and  this  in  the  nature  of  an  outgoing  and  deduction  from 
the  profits.     This  objection  is  capable  of  two  answers ;  the  first  and  decisive  one  is, . 
that  the  purchase  of  the  good^nwill  implies  that  the  trade  is  sold,  that  the  Company 
are  to  be  bound  to  surrender  their, trade  and  the  lease,  and  no  longer  to  be  carriers . 
on  the  line ;  but  the  calculation  of  the  Sessions  proceeds  on  no  such  supposition  ;  all  j 
those  supposed  advantages  for  carrying,  on  trade  which  the  occupation  gives,  whatever 
they  may  be,  the  Company  must,  iuf  that  case  necessarily  surrender;  but  the  moment; 
they  leased  the  railway,  they  would  become  part  of  the  public,  and  have  the  right  tO" 
carry  on  their  trade,  retaining  the  whole  of  the  good-wiU,  and  all  those  advantages-' 
which  the  statute  has  carefully  reserved  to  the  public^    Secondly,  although  the  sup*-  • 
position  of  a  tenancy  is  to  be  made,  yet  what  is  incident  to  the  tenancy-^the  actual, 
terms  and  allowance-^must  be  determined,  for  the  purpose  of  fixmg  the  amount  ^» 
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the  rate  by  the  actual  state  of  things ;  for  this  supposition  of  a  tenancy  is  only  the 
mode  of  ascertaining  the  existing  value  of  the  occupation  to  the  existing  occupier. 
Now,  here,  there  is  no  tenancy;  no  good-will  is  in  fact  paid  for;  and  we  think, 
therefore,  that  no  deduction  ought  in  fact  to  be  made  in  respect  of  its  price. 

Again,  it  is  contended  that  the  existing  facts  in  this  case  shew  the  unreasonable- 
ness of  the  rate  :  the  carrying  trade  of  the  Company  goes  beyond  their  own  line  on 
the  railways  of  other  sets  of  proprietors ;  but  the  receipts  arising  from  this  have  been 
excluded  from  the  rate ;  and  this,  it  is  said,  is  inconsistent ;  how  can  profits  which 
the  same  engine  earns  by  drawing  goods  over  one  mile  be  of  a  different  character  from 
those  it  earns  in  the  same  employ  over  the  next  mile?  So  far  from  there  being  any 
inconsistency  in  this,  it  is  necessarily  involved  in  the  principle  on  which  the  rate 
rests ;  that  a  distinction  can  be  made,  and  has  been  made,  is  no  slight  proof  of  the 
soundness  of  that  principle.  The  moment  an  engine  leaves  the  railway  of  the  Com- 
pany, and  goes  upon  another  line,  what  it  earns  ceases  to  have  any  connection  with  the 
occupation  of  that  railway ;  though  of  course  it  does  increase  the  value  of  the  occu- 
pation of  the  other  line,  and,  in  the  shape  of  toil,  would  proportionably  increase  the 
rent  which  the  occupier  would  pay  ;  but  if  that  were  allowed  to  swell  the  charge  on  the 
Company,  it  could  only  do  so  in  respect  to  the  profits  of  trade,  and  that  our  principle 
excludes.  But  it  is  said,  lastly,  that  this  principle  works  injustice  between  the  Company 
and  those  other  corporations  or  individuals  who  carry  on  this  line  with  their  own  engines, 
file],  and  all  things  necessary,  and  yet  have  paid  nothing  to  the  poor-rate  directly,  and 
indirectly  only  in  respect  of  their  tolls,  which  would  be  supposed  to  be  calculated,  so  as 
to  bear  their  own  rate ;  whereas  the  Company  pay  both  on  the  tolls  and  fares.  Colour 
ii given  to  this  objection  by  the  fact,  which  seems  to  explain  it,  that  the  Company  fill 
two  characters,  and  the  other  parties  one  only ;  but  the  proper  answer  is  a  denial  of 
the  fact :  the  Company  do  not  pay,  directly  or  indirectly,  on  their  fares ;  they  pay 
only  on  the  increased  value  of  the  occupation  of  the  land,  occasioned  by  whatever 
circuna stance.  If  a  trader  should  underlet  to  a  lodger  a  room  in  a  house  in  which 
he  drove  the  most  profitable  trade  imaginable,  such  lodger  would  pay  no  poor-rate  at 
all,  but  the  trader  would  proportion  the  rate  at  which  he  would  let  the  lodgings  to 
the  advantaffe  such  lodger  derived  from  them ;  and  hence  the  total  rent  which  the 
trader  would  pay,  and  the  rate  which  would  be  imposed  on  him  would  be  propor- 
tionally increased ;  but  could  he  complain  of  any  injustice,  or  say  that  he  carried  on 
hb  own  trade  to  a  disadvantage  in  the  residue  of  the  house,  because,  in  his  rate,  the 
value  of  the  trade  so  carried  on  in  the  other  part  of  the  house  was  also  taken  into 
account  in  fixing  the  quantum  of  the  rate  ?  Yet  those  parties  who  carry  on  their 
trade  on  the  Company's  line  are,  in  effect,  in  the  nature  of  lodgers,  or  parties  enjoy- 
ing a  profitable  easement  on  the  line,  and,  from  the  consideration  they  pay,  increas- 
iog  its  general  value.  In  the  examination  which  this  case  has  compelled  us  to  make, 
we  have  been  necessarily  led  into  a  minute  consideration  of  the  principle  on  which 
the  decision  of  the  South-Western  Railway  case  proceeded ;  that  decision  was  not 
directly  impugned  in  the  argument  before  us ;  but  the  distinction  of  fact  relied  on 
•appeared  to  us,  on  examination,  to  be  so  unsubstantial,  that  it  was  necessary,  in  order 
to  come  to  a  decision  against  the  rate,  to  examine  the  principle  on  which  that  deci- 
non  was  upheld.  In  a  matter  of  such  vast  importance  and  apparent  novelty,  and 
where  the  decision  of  this  Court  cannot  be  reviewed  in  a  Court  of  £rror,  we  were 
not  uDwilliDg  to  enter  again  upon  an  examination  of  the  question.  On  the  whole, 
weare  satisfied  with  the  decision  of  the  Sessions,  which  appears  to  us  founded  on  a 
|U8t  application  of  established,  principles,  in  accordance  with  several  decided  cases, 
-and  conflidiog  with  none ;  our  judgment,  therefore,  must  be  for  the  respondents. 

The  rate  accordingly  confirmed. 
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Q.B.  Saturday^  May  22. 
The  Queen  v.  The  Guardians  of  the  Poor  of  the  City  of  Oxford. 

Poor-law  gnardiaru  acting  under  a  local  Act  are  not  exempt  from  the  authority  of  the  Poor-Law 
CbmnUuioners,  who  have  power  to  order  how  vaeaneiee  are  to  be  filled  up  among  the  ojficere  of  the 
local  boarde,  whoae  regulationet  if  *>>  eollieion  with,  or  m  eganon  qf,  the  ordere  qf  the  commie' 
eioners,  are  waste  paper, 

A  RULE  had  been  obtained  to  shew  cause  why  a  writ  of  mandamus  should  not 
issue,  directed  to  the  guardians  of  the  poor  within  the  city  of  Oxford,  com- 
manding them  to  appoint  a  proper  person  to  be  master  of  the  workhouse,  pursuant 
to  two  orders  made  by  the  Poor-Law  Commissioners,  of  which  the  first,  dated  August 
16th,  184S,  directed  the  guardians,  *'  as  soon  as  may  be  requisite,  and  from  time  to 
time  hereafter,  upon  the  occurrence  of  any  vacancy ,  to  appoint  all  or  any  of  the  follow- 
ing officers;  that  is  to  say— a  master  of  the  workhouse,  a  matron,  a  chaplain,  a  school* 
master^  &c.,  for  the  efficient  performance  of  the  duties  of  the  said  several  officers." 

The  guardians  of  the  City  of  Oxford  Union  have  been  in  the  habit,  for  some  years 
past,  on  the  22nd  September,  of  annually  reappointing  a  Mr.  Charles  Price  as  the 
master  of  the  workhouse.  On  the  21st  of  September  last,  and  therefore  one  day 
before  tlie  last  annual  appointment  of  Price  had  expired,  the  guardians  ^who  had 
previously  received  the  order  of  August  16th)  passed  the  following  resolution : — 
<<  Ordered,  that  the  officers  of  this  establishment  are  officers  during  pleasure,  and 
that  no  appointment  shall  for  the  future  take  place  as  an  annual  election."  No 
election  took  place  on  the  following  day,  nor  afterwards,  Mr.  Price  retaining  office. 
On  the  11th  November  afterwards,  the  Poor-Law  Commissioners  '*  issue  another 
order,  under  their  hands  and  seals,  which  was  duly  sent  to  the  said  guardians,  and 
was  duly  received  by  them  on  the  12th  of  November  now  last  past ;  and  the  Poor- 
Law  Commissioners  did,  by  the  said  last-mentioned  order,  order  and  direct  the  said 
guardians  of  the  poor,  within  one  month  of  the  date  thereof,  to  appoint  a  fit  and 
proper  person  to  be  the  master  of  the  said  workhouse."  This  order  was  read  at  the 
board,  and  disregarded,  and  the  guardians  neither  appointed,  nor  did  they  intend  to 
appoint,  a  master  of  the  workhouse,  in  pursuance  of  the  order  of  the  Poor-Law 
Commissioners. 

Erie,  Q.  C.  shewed  cause. — There  is  no  vacancy,  it  is  therefore  unnecessary  to 
proceed  to  an  election.  The  guardians  do  not  wish  to  remove  Mr.  Price,  neither  do 
the  Poor-Law  Commissioners ;  but  the  latter  body  insists  that  there  be  an  annual 
election,  and  contends  that  the  46th  section  of  the  4&  5  Wm.4,  c  76,  gives  to  it  the 
power  of  so  insisting.  [Coleridge,  J.— Have  they  said  that  the  master  shall  hold 
fais  office  for  one  year  ?]  They  say  that  upon  a  vacancy  occurring,  the  master 
shall  be  appointed  according  to  their  regulations.  The  guardians,  on  the  other  hand, 
aay,  that  before  any  vacancy  could  occur  they  had  declared  that  there  should  not  be 
any  annual  holding  of  any  office,  and  therefore  that  there  has  not  been  a  vacancy. 
[Thesiger,  S.  G. — ^The  order  of  the  commissioners  is,  that  all  officers  shall  hold 
their  appointments  during  good  behaviour.]  Yes;  but  before  a  vacancy,  the 
guardians  had  resolved  that  all  offices  should  be  held  during  pleasure.  [Cole- 
ridge, J. — If  you  say  he  shall  bold  during  pleasure,  he  having  previously  held  on 
some  other  term,  is  not  that  a  new  appointment  ?  And  if  it  is  a  new  appointment, 
it  is  a  violation  of  the  order  of  the  commissioners.  By  virtue  of  his  appointment  he 
was  to  hold  the  office  till  the  30th  of  September.]  There  has  not  been  a  vacancy  : 
there  has  not  been  a  moment  at  which  the  man  was  out  of  office.  [Coleridge,  J. — 
Virtually,  he  resigned  it  by  taking  it  on  other  terms.  Suppose  that  instead  of  the 
same  man  continuing  in  office  on  altered  terms,  another  had  come  in.]  The  pundum 
iemporu  would  have  been  ascertainable.  [Coleridge,  J.— So  it  is  now.]  Our 
point  is,  that  he  never  was  out.  [Coleridoe,  J. — Can  you  distinguish  this  firom  the 
Bridgewater  case,  in  which  the  claim  to  compensation  was  Yaried  by  the  change  in 
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the  tenure  of  office,  from  one  for  life  to  one  during  pleasure?]  [Lord  Denmak, 
C.  J. — M J  difliculty  is  to  find  a  vacancy  here ;  but  I  should  think  this  resolution 
of  the  guardians,  in  collision  with  one  by  the  Poor-Law Commissioners,  is  mere  waste 
paper.]  We  say  we  have  prevented  the  occurrence  of  a  vacancy.  [Thesiger, — 
We  say  that,  under  the  local  Act,  the  guardians  have  not  the  power  of  appointing 
officers  during  pleasure;  and  next,  that  their  resolution  of  the  22nd  September 
is  good  for  nothing,  because  it  has  not  been  sanctioned  by  the  Poor-Law  Com- 
missioners under  the  4  &  5  Wm.  4,  c.  76.]  It  is  clear  from  s.  27  of  the  local 
Act,  that  the  guardians  have  a  discretionary  power  to  regulate  the  mode  of  appoint- 
ing their  officers,  and  to  change  the  regulations  if  they  please.  With  regard  to  the 
22nd  section  of  4  &  5  Wm.  4,  c.  76,  the  answer  is,  that  the  appointment  of  officers 
has  nothing  to  do  with  the  *'  relief  of  the  poor."  The  tenure  of  office  cannot  in  any 
way  affect  the  manner  in  which  relief  is  administered.  [Thesiger. — We  say  that  the 
local  Act  relates  to  **  the  relief  of  the  poor"  within  the  22nd  section  of  the  Poor-Law 
Amendment  Act.] 

Thomas  (with  £r/tf).— -The  local  Act  was  passed  in  1771.  The  first  section 
forms  certain  parishes  into  a  union,  and  that  has  never  been  interfered  with  by  the 
Poor-Law  Commissioners  till  now.  To  give  themselves  authority  for  this  interference, 
thej  should  have  interfered  before.  The  Poor-Law  Commissioners  have  not  power  to 
titer  the  constitution  of  any  board  of  guardians  erected  by  a  local  Act,  without  the 
consent  and  concurrence  of  at  least  two-thirds  of  those  guardians,  as  appears  from 
lection  32  of  the  Poor-Law  Amendment  Act.  Nothing  of  the  kind  has  been  done* 
There  is  an  end  of  every  local  Act  if  the  Poor-Law  Commissioners,  by  a  mere  order, 
Bsy  alter  the  prescribed  mode  in  which  the  functions  conferred  by  it  are  to  be 
exercised. 

Thesiger^  S.  G.  and  Tomlinson,  contr^,  were  not  called  on. 

Lord  Denman,  C.  J. — There  is  no  doubt  about  this  case.  Here  was  a  vacancy 
which  could  only  be  filled  up  according  to  the  order  of  the  Poor-Law  Commissioners, 
if  they  had  the  right  to  make  that  order.  We  are  of  opinion  that  they  had ;  that  the 
r^;ulation  of  the  guardians  in  collision  with  it  was  useless ;  and,  therefore,  that  the 
vacancy  could  not  have  been  filled  up  by  any  one  appointed  under  that  regulation. 

Pattsson,  J. — 1  am  of  the  same  opinion.  It  is  clear  that  guardians  acting  under 
a  local  Act  are  not  exempt  from  the  authority  of  the  Poor-Law  Commissioners  ;  and 
it  is  equally  clear  that  the  regulation  for  preventing  a  vacancy  was  an  attempt  to 
evade  Uie  authority  of  the  Poor-Law  Commissioners. 

Williams,  J.— ll  am  of  the  same  opinion.  The  Commissioners  have  not  attempted 
to  interfere  with  the  constitution  of  the  guardians  as  determined  by  the  local  Act. 

Coleridge,  J. — I  am  of  the  same  opinion.  Mr.  Erie  says  that  there  is  no 
vacancy;  but  that  is  not  so,  unless  the  order  of  the  21st  September  be  valid,  fiut 
it  is  not  valid,  because  it  has  not  been  confirmed  by  the  Poor-Law  Commissioners 
imder  the  22nd  section  of  the  Poor-Law  Amendment  Act;  for  the  local  Act  relates 
to  <*  the  relief  of  the  poor."  If  the  order  of  the  21st  September  be  invalid,  then 
there  was  a  vacancy  on  the  29th  of  that  month. 

Rule  absolute. 


Q.B.  Friday,  May  24. 
The  Queen  v.  Tollemache. 

A  mandamus  will  go  to  order  the  steward  qf  a  manor  to  enter  a  certificate  of  the  enfranchisement  of 
copyhold  land  hought  by  poor-law  guardians^  under  7  Wm,  i  Sf  I  Vict,  c,  50,  tq}on  payment  qf 
the  dsffierenee  between  the  copyhold  and  freehold  values  and  no  further  notice  to  the  lord  (ff  the 
or  need  be  given  than  that  qf  the  contract  and  valuation. 


A  RULE  had  been  obtained  to  shew  cause  why  a  writ  of  mandamus  should  not  issue, 
commanding  Mr.Tollemache,  the  steward  of  the  manor  court  of  Staines,  in  the 
eoon^  of  Middlesex,  to  make  entry  in  the  rolls  of  the  manor  of  the  enfranchisement 
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of  a  certain  part  of  the  manorial  land  which  had  been  purchased  by  the  poor-law 
guardians  of  the  Staines  Union  under  the  authority  of  the  Po«r-Law  Commissioners, 
and  to  furnish  a  copy  of  such  entry  to  the  said  guardians^  according  to  the  provisions 
of  7  Wm.  4*  &  1  Vict.  c.  50.  The  statute  enacts  (s.  2),  that  where  any  contract  shall 
be  entered  into  for  the  purposes  of  the  Poor-Law,  reacting  lands,  &c,  of  copyhold 
tenure,  ^*  it  shall  be  lawful  for  the  Poor-Law  Commissioners  to  direct  that  the 
difference  in  value  of  such  lands,  &c.  as  of  copyhold  or  customary  tenure,  and  the^f^ 
hold  or  fee-simple  thereof,  including  therein  the  value  of  any  fine,  heriot,  &c./'  shall 
be  ascertained  as  they  think  fit,  and  that  such  value  shall  be  paid  to  or  invested  in 
the  name  of  the  lord  of  the  manor ;  '*  and  upon  and  from  the  making  of  such  pay- 
ment or  investment,  such  lands,  &c.  shall  thenceforth  be  deemed  enfranchised, 
and  for  ever  discharged  from  every  fine,"  &c.  and  become  of  the  tenure  of  free 
and  common  socage.  It  is  also  provided  that  if  the  lord  shall  be  dissatisfied  with 
such  valuation,  and  shall,  '^  within  seven  days  after  a  tender  made  to  him  of  the 
amount  thereof,'*  or  after  notice  of  its  being  ready  to  be  paid,  send  notice  by  post  to 
the  Poor* Law  Commissioners  of  such  dissatisfaction,  another  valuation  shall  be  there* 
upon  made.  The  third  section  requires  the  steward  of  the  manor,  on  receiving  a  certifi- 
cate of  such  valuation  and  enfranchisement,  to  enter  it  on  the  rolls  of  the  manor  and 
"  to  furnish  a  copy  of  such  entry,  written  on  parchment,  to  the  Poor-Law  Commis- 
sioners, or  to  such  person  or  persons  as  they  may  direct."  The  affidavits  proved  that 
these  provisions  had  been  all  complied  with  on  the  part  of  the  guardians.  The  lands 
were  conveyed  to  a  Mr.  Sullivan,  in  trust  for  the  guardians.  The  value  of  the 
difference  had  been  ascertained ;  the  amount  had  been  tendered ;  but  the  lord  of 
the  manor  refused  to  receive  it,  and  the  steward  refused  to  enter  the  certificate. 

Dramwell  shewed  cause. — If  the  entry  be  once  made,  how  can  the  lord  obtain  the 
money  difference  between  the  two  values  ?  [Coleridge,  J. — It  is  to  be  paid  to 
or  invested  for  him.]  Yes ;  but  this  is  not  done :  what  means  has  the  lord  of 
getting  it,  when  the  enfranchisement  has  been  once  registered  }  [Lord  Denmak, 
C.  J. — This  cannot  be  the  intention  of  the  Act.  You  want  the  money,  and  may 
have  it.  We  will  order  that  it  be  paid  to  you.]  The  name  of  Mr.  Sullivan  is  on  the 
roll  as  tenant  of  this  land.  There  is  no  notice  to  the  lord  of  the  conveyance  to  ap- 
prize him  of  his  interest  in  it.  There  should  be  a  common  law  conveyance  from 
the  lord  to  the  guardians.  How  can  the  lord  know  in  whom  the  estate  is?  The 
guardians  ought  themselves  to  have  been  admitted,  and  to  have  paid  their  fine  on 
admittance.  The  entry  on  the  certificate  merely  states  that  the  land  was  enfranchised 
to  the  guardians  of  Staines,  only  stating  that  they  contracted  with  some  one^  without 
naming  whom.  The  land  is  particularized,  but  there  is  still  a  gap.  It  is  an  attempt 
to  vest  the  property  in  the  guardians  without  the  payment  of  the  fine  to  the  land- 
lord. The  result  would  be  that  he  would  lose  his  fine.  [Lord  Denman^  C.  J.*- 
He  might  never  have  had  a  fine  at  all,  but  for  this  Act.] 

Kelly,  Q.  C.  (with  whom  was  Cleasby),  contr^ — The  Act  merely  substitutes  the 
estimate  of  difference  of  value  for  the  more  circuitous  proceeding  of  fine  and  surrender. 
On  payment  of  it,  the  entry  is  made  by  the  steward  on  the  rolls.  [Patteson,  J.— 
And  afterwards?]  The  lord  having  received  the  difference,  is  satisfied,  and  has 
nothing  more  to  do  with  it.  [Lord  Denman,  C.  J. — He  does  not  state  here  that  he 
has  any  difficulty.]     He  gives  an  absolute  refusal  to  enter  the  certificate. 

Bramxvell. — No  fee  was  offered,  not  even  for  the  parchment  on  which  the  Act 
directs  the  copy  of  entry  to  be  inscribed.  There  was  no  sufficient  notice  to  let  the 
lord  in  to  dispute  the  vaJ nation  ;  nor  does  it  shew  how  the  guardians  are  entitled. 

Per  Curiam. — We  think  that  the  guardians  of  the  Staines  Union  are  clearly 
entitled  to  a  mandamus.  The  statute  gives  them  the  right  to  purchase  and  enfran- 
chise copyhold  property  in  this  manner  without  the  payment  of  any  fine  whatever^ 
which  is  m  fact  calculated  and  included  in  the  difference  in  value  between  the  copy- 
.hold  and  the  freehold  tenure,  of  which  the  Act  provides  the  payment.  The  conveyance 
takes  nlace  according  to  the  Act.  The  rule  must  be  made  absdlute  upon  paynent  of 
the  vauiaUoxi.  Bule  ubtdtUe  aocori$$^y. 
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Q.B.  Wednesday,  May  28. 
The  Queen  v.  The  Ink abitakts  07  Shipston-upon-Stour. 

TUtapy  qfiie  egammaiion  vpon  which  a  patter  U  removed^  tmd  which  it  tUreeted  by  the  A  8f  5 
Wm,  4,  c.  76»  s,  79»  to  be  smi  with  the  order  of  removal  to  the  receiving  parisht  should  be  am 
egaet  copy  of  the  whole  examination,  including  caption  and  jurat:  and  if  it  doeenot  appear  upon 
ike  face  qf  the  examinationa  sent  that  they  have  been  taken  brfore  the  two  Justices  who  made  the 
mrdiri  tilde  C&urt  will  quash  the  order  which  is  founded  upon  them.  The  authority  to  take  the 
ermmimadom  mmtt  appear  di»ti$tetly  on  the  face  of  themt  the  Court  will  not  iitfer  it  from  any 
tirewmaiamnu  whatever, 

M  order  qf  reautval  adjudged  the  settlement  ^f  the  pauper  and  her  illegitimate  child,  aged  about 
seven  weeitfin  the  parish  qf  A;  to  this  there  was  a  ground  of  appeal — '*  nat  the  order  as  regards 
the  eaid  ekUd  is  bad  and  erroneous  in  this,  that  it  adjudicates  as  to  his  settlement  in  the  said 
panak  of  A  absalaiely,  whereas  it  should  have  adjudged  and  ordered  that,  as  an  illegitimate  child f 
hetkamkLham  and  follow  the  settlement  qf  hie  mother  until  he  should  attain  the  age  of  sixteen 
oaly,"  Held^  thai  the  order  was  sufficient,  inasmuch  as  it  adjudged  the  existing  settlement  of  the 
chad  ai  ike  date  of  the  order, 

TBs  douri  does  not  feel  bound  to  comply  with  the  condition  that  in  a  certain  event  the  case  shall  be 
saai  betei  to  the  Sessions  to  be  reheard, 

/VN  appeal  against  an  order  of  two  justices  for  the  removal  of  Sarah  Sutton^ 
Vr '  single  woman,  and  her  illegitimate  child,  William,  aged  about  seven  weeks, 
fnm  the  parish  of  Shipston-upon-Stour^  in  the  county  of  Worcester,  to  the  parish 
of  Atfaerstone-upon-Stour,  in  the  county  of  Warwick^  the  Court  of  Quarter  Sea- 
BOQi,  holden  in  and  for  the  county  of  Worcester,  on  the  26th  day  of  June,  IS^S, 
^BsAed  the  said  order,  subject  to  the  opinion  of  this  Courty  upon  the  following 
€ae. — 

By  the  order^  bearing  date  the  Slst  day  of  December,  A.D.  1842,  Wm.  Dickins, 
esq,,  and  H.  Townsend,  clerk,  two  of  her  Majesty's  justices,  &c.,  whose  namea 
were  thereunto  set  and  seals  affixed,  upon  exammation  of  the  premises  upon  oath 
and  other  circumstances,  adjudged  the  place  of  the  last  legal  settlement  of  Sarah 
Sutton,  single  woman,  and  her  illegitimate  child,  William,  to  be  in  the  parish  of 
Atherstone-upon-Stour,  in  the  county  of  Warwick.  The  examinations  sent  to  the 
appdlaot  parish  with  the  said  order  of  removal  were,  so  far  as  is  material  to  the 
decision  of  the  Court,  as  follows : — 

«*  The  examination  of  Sarah  Sutton  (the  pauper),  taken  upon  oath  before  us,  two 
of  her  Majesty's  justices  of  the  peace  in  and  for  the  county  of  Worcester,  who  upon 
her.  oath  saith,  *  lam  about  twenty-four  years  of  age,  and  have  not,  to  the  best  of 
my  knowledge  and  belief,  gained  any  settlement  in  my  own  right.  About  seven 
weeks  ago  I  was  delivered  of  a  male  bastard  child  in  the  parish  of  Shipston^upon- 
Stour,  which  has  since  been  christened  William.' 

"The mark  of 
X 
•*  Taken  and  sworn  before  us,  "  Sarah  Sutton.** 

this  Slst  of  December,  1842, 

'*  William  Dickins,  . 
«  H.  Townsend." 

Then  immediately  followed,  upon  the  same  sheet  of  paper;  the  examination  of 
Attience  Randall,  the  wife  of  Thomas  Randall,  of  Shipston-'upon-Stour,  in  the 
eoonfiy  of  Worcester,  labourer,  taken  this  Slst  day  of  December,  1842,  who  upon 
her  orar  satdi,  *that  the  pauper^  Sarah  Sutton,  is  my  daughter,  that  she  was  bom 
•Ithe  parish  of  Atherstone*u|)on-Stottr,  in  the  comity  of  Warwick,  and  is  about  the 
age  of  twenty«^oiir  years,  and  is  illegitimate,  having  faieen  bom  before  I  was  married.' 

«'  The  mark  of 
X 
^TUeen^and  swom- this  Slst  day  **  Patience  Randall." 

of  Deoembleri  1842^  before  us, 

«*  William-  Dickins, 
'•Hi  Townsend." 
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These  two  examinations  611ed  the  second  and  third  pages  of  the  sheet  of  paper, 
the  first  page  of  which  was  occupied  by  the  notice  gf  chargeability  and  order  of 
removal. 

The  whole  was  duly  sent  by  the  OYcrseers  of  the  respondent  to  the  overseers  of 
the  appellant  parish.  There  were  twelve  grounds  of  appeal,  but  those  upon  which 
the  Court  of  Quarter  Sessions  grounded  their  decision  were  as  follows : — Ist,  That 
the  said  examinations  are  defective  and  insufficient  in  this,  that  it  is  nowhere  therein 
alleged,  nor  does  it  appear,  that  the  said  Sarah  Sutton  is  not  a  widow,  or  that  she 
never  acquired  any  settlement  by  marriage.  2nd,  That  the  examination  of  the  said  S. 
Sutton  contains  no  legal  evidence  shewing  that  she,  or  her  said  child,  are,  or  either  of 
them  is,  settled  in  our  said  parish  of  Atherstone-upon-Stour.  3rd,  That  it  does  not 
appear  in  and  by  the  said  examinations,  or  any  part  thereof,  that  the  examination  of 
the  said  Patience  Randall  was  taken  before  two  of  her  Majesty's  justices  of  the 
peace  of  the  county  of  Worcester,  nor  that  she  was  examined  before  two  justices  of 
the  peace  of  the  county  of  Worcester,  touching  the  place  of  the  legal  settlement  o€ 
the  said  S.  Sutton,  or  before  the  justices  who  signed  the  said  order  of  removal.  4th, 
That  the  said  order  of  removal,  as  regards  the  said  William,  is  bad  and  erroneous  ia 
this,  that  it  adjudicates  as  to  his  settlement  in  our  said  parish  of  Atherstone-upon- 
Stour  absolutely,  whereas  it  should  have  adjudged  and  ordered  that,  as  an  illegiti- 
mate child,  he  should  have  and  follow  the  settlement  of  his  mother,  the  said  Sarab 
Sutton,  until  he  should  attain  the  age  of  sixteen  only. 

Upon  the  appeal  being  called  on  for  hearing,  the  counsel  for  the  appellants  con- 
tended that  the  order  ought  to  be  quashed  upon  the  objections  contained  in  the 
grounds  of  appeal  above  set  forth ;  and  the  Court,  after  argument,  were  of  that 
opinion  and  quashed  the  same  accordingly. 

If  the  Court  of  Queen's  Bench  shall  be  of  opinion  that  the  objections  stated  in 
either  of  the  first  three  grounds  of  appeal  are  fatal  to  the  sufficiency  of  the  examina- 
tions, then  the  order  of  the  Quarter  Sessions  to  be  confirmed,  or  if  they  shall  be 
of  opinion  that  the  order  is  bad  only  upon  the  objections  raised  in  the  fourth  ground 
of  appeal  above  stated,  then  the  said  order  is  to  be  quashed  so  far  as  regards  the 
said  William,  otherwise  the  case  to  be  sent  back  to  the  Sessions  to  be  heard  upon 
the  merits. 

Lord  Denman,  C.J. — I  don't  understand  that  we  are  bound  to  comply  with  that 
condition  of  sending  back  a  case  to  the  Sessions  because  the  parties  choose  to  in- 
sert it. 

S^e  and  Beadon^  in  support  of  the  order  of  Sessions. — That  entry  was  made  at 
the  time ;  because  there  was  an  ofier  made  to  the  other  side  that  the  case  should  be 
heard  on  the  merits ;  which  they  declined.  The  Sessions  have  decided  this  case 
upon  the  objections  contained  in  the  grounds  of  appeal ;  and  they  are  the  proper 
judges  of  the  sufficiency  both  of  the  examination  and  the  grounds  of  appeal.  {Reg* 
V.  iridgetoater^  10  Ad.  &  Ell.  693.)  Here  they  have  decided  correctly ;  the  first 
objection  to  the  examinations  is  that  they  do  not  negative  the  fact  of  any  settlement 
having  been  gained  by  the  pauper  by  marriage ;  the  words  are,  '*  I  have  not,  to  the 
best  of  my  knowledge  and  belief,  gained  any  settlement  in  my  own  right ;"  but  the 
pauper  might  have  gained  a  settlement  in  right  of  her  husband,  and  that  ought  to 
have  been  negatived.  The  examinations  do  negative  every  other  settlement ;  and 
by  so  doing  suggest  this  objection.  [Lord  Denman,  CJ. — The  order  removes 
Sarah  Sutton,  *<  single  woman,  and  her  illegitimate  child."]  The  Sessions  have* 
acted  upon  the  case 'of  Reg.  v.  Wymondham  (2  Q.  B.  541),  in  which  this  Court  held 
that  the  word  **  single*'  was  not  equivalent  to  '^  never  married."  The  second  objec- 
tion is,  that  the  examination  of  Patience  Randall  does  not  appear  to  have  been  takea 
before  any  two  justices,  or  before  the  justices  who  signed  the  order  of  removal.  That 
statement  is  found  at  the  head  of  Sarah  Sutton's  examination,  but  not  in  any  part  of 
the  examination  of  Patience  Randall,  and  there  is  nothing  directly  to  connect  the 
two  examinations.  [Coleridge,  J. — The  date  of  both  is  the  same ;  and  the  names 
attached  to  the  jurat  of  each  are  the  same.]  They  are  also  written  on  the  same 
paper ;  but  these  circumstances  can  do  no  more  than  raise  an  inference  on  the  subject ; 
and  as  these  examinations  are  to  be  construed  as  strictly  as  the  order,  it  ought  to 
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tppesr  poritivelj  that  the  witnesses  were  examined  before  the  magistrates  who  made 
the  order.  This  goes  to  their  jurisdiction ;  and  Rex  v.  The  InhahUanU  tf  Stepney 
(Burr.  Sess.  Cas.  23)  is  an  authority  in  point.  There  the  order  was  directed  to  the 
overseers  of  a  parish  in  the  county  of  Middlesex,  and  to  the  overseers  of  a  parish  in 
Buckinghamshire;  and  it  described  the  justices  as  justices  of  the  peace  in  and  for  the 
coun^  aforesaid,  without  saying  which ;  and  the  Court  held  it  to  be  bad  for  uncer- 
tainty. In  Reg.  y.  Silkstone  (2  Q.B.  620;  2  Gale  8c  Dav.S96),  the  jurat  of  the  exami. 
nation  was  in  the  singular  number— '<  sworn  before  me^^'  and  "  I  certify/'  but  it  wa^ 
signed  by  two  magistrates ;  and  the  Court  thought  that  they  could  not  say  that  that 
exammation  purported  to  be  taken  by  one  only  ;  but  even  in  that  case,  Mr.  Justice 
Williams  said,  **  I  come  with  great  reluctance  to  the  same  conclusion  as  the  rest  of 
the  Court.  I  much  doubt  the  legality  or  utility  of  supporting  this  examination. 
When  it  is  so  easy  to  be  correct,  why  should  we  sustam  that  which  has  become 
&Qlty  bj  mere  nmigence  and  blunder  7*  The  third  objection  is,  that  the  order  ad« 
mdioites  the  settlement  of  the  illegitimate  child  absolutely ;  whereas  it  ought  to 
have  followed  the  words  of  the  71st  sect,  of  4  &  5  Will.  4,  c.  76.  Previously  to  the 
passing  of  that  Act,  all  bastards  were  settled  where  they  were  bom ;  but  the  section 
above  mentioned  altered  the  law  in  that  respect,  and  provided  that  **  every  child  which 
ihoald  be  bom  a  bastard  after  the  passing  of  that  Act  (14  Aug.  1834)  should  have 
and  follow  the  settlement  of  the  mother  of  such  child,  until  such  child  should  attain 
the  age  of  sixteen,  or  should  acquire  a  settlement  in  its  own  right.'*  The  proper 
mode  of  constraing  that  clause  is  to  apply  the  latter  part  of  it,  which  fixes  the 
period  of  limitation,  to  both  verbs  *'  have  and  **  follow/*  and  not  to  the  latter  only ; 
then  the  effect  of  it  is,  that  the  child  shall  have  its  mother's  settlement  until  it  attains 
tbe  age  of  sixteen  or  acquires  a  settlement  in  its  own  right,  and  no  longer ;  at  the 
sge  of  sixteen  the  child  ceases  to  have  its  mother's  settlement,  and  acquires  a  settle- 
ment in  the  place  of  its  birth ;  and  the  order  ought  to  have  adjudicated  the  settle- 
ment of  the  child  with  that  limitation.  In  its  present  form  it  is  an  absolute  adjudi- 
cation of  the  settlement,  which  cannot  hereaflier  be  disputed  by  the  appellant  parish. 
[CoLBRiDOE,  J. — Could  the  magistrates  do  more  than  say  what  the  settlement  was  at 
the  time  of  making  their  order  ?]  They  should  have  shewn  the  limited  nature  of  the 
settlement  by  an  adjudication  following  the  words  of  the  statute*  [Coleridge,  J.— 
How  could  they  have  done  it  ?  They  could  not  say  that  the  child  was  settled  in  the 
parish  of  Atherstone  until  he  attained  the  age  of  sixteen,  or  acquired  a  settlement 
m  his  own  right,  because  the  child  until  that  age  is  to  follow  the  settlement  of  the 
mother,  and  she  might  go  away  the  next  day.]  A  form  of  order  founded  upon  this 
clause  has  been  promulgated  by  the  Poor-Law  Commissioners,  which  very  closely 
follows  the  words  of  the  Act.  (a) 

Whitmore  and  Huddlestone^  contr^. — The  third  objection  taken  to  the  order  of 
removal  cannot  be  supported.  [Lord  Denman,  CJ, — ^We  do  not  think  it 
necessary  to  trouble  you  as  to  the  third  point.]  Then  as  to  the  first  objec- 
tion^ in  order  to  remove  upon  one  settlement,  it  is  not  necessary  to  negative 
every  other  settlement  which  the  pauper  may  by  possibility  have  gained ;  in  many 
cases  that  would  be  impossible ;  all  that  is  required  on  the  part  of  the  removing 
parish  is,  that  it  should  ascertain  a  settlement,  and  prove  it  by  proper  evidence.  That 
IS  done  here.  [Coleridge,  J.— Do  you^shew  a  complete  birth-settlement  unless 
yon  negative  a  marriage ;  because  if  the  pauper  were  married,  then  her  birth-settle- 
ment is  lost,  and  she  acquires  that  of  her  husband.]  The  marriage  should  be  shewn 
on  the  other  side ;  it  is  not  necessary  to  negative  it  in  the  first  instance.  [Cole- 
11DGK9  J. — You  must  do  so  in  the  case  of  a  settlement  by  hiring  and  service.]  That 
is  so,  because  in  that  case  it  is  a  part  of  the  statutory  description  of  the  settlement 
itaein  The  stotuto  creating  the  settlement  expressly  limits  it  to  **  unmarried  per- 
sona, not  having  child  or  diildren  ;*'  but  before  the  passing  of  the  Poor-Law  Amend- 

(a)  llr.  Gtel,  in  his  Book  of  Precedentf ,  p.  349,  Coleridge,  J.  //  it  remarkabU  fkat  this  ol^ectiim 
t^  a  ftmn  adjndslnr— '*  That  the  place  of  legal  thould  evtr  have  been  taken ;  the  aimpU  answer  to  it 
wttWrnrrt  of  the  tSdhutud  chfld,  iinUl  It  ihaU     it  that  the  eettlement  of  the  chad,  whilst  U  lasts,  is 


maka  tke  age  of  eizteea  yeut,  it  the  eaid  parish,  as  **  absolute  *'  as  that  qf  the  mother;  but  qf  course, 
Wi]«  Hs  said  mother's  last  legal  settlesBent ;"  hut  like  every  other  settlement,  U  u  UabU  to  be  changed 
tkjs  Is  ckaily  opc&  to  ths  dgtctUm  stated  above  hj     bjfa  ehtmge  qf  eireumstanees.-^B, 
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mant  Act,  every  bastard  child  acquired  a  settlement  absolutely  in.  the  parish  in  which, 
it  was  bom.  The  two  cases  are  perfectly  distinct  In  Rex  v.  Whidey.  (2  Bott's  P.L.  IS}^ , 
it  was  held  that  the  place  of  birth  was  prim&Jacie  evidence  of  the  place.of  settle*^ 
menty  although  it  appeared  that  the  father  of  the  pauper  was  still  living,  and  hacL^ 
served  two  years  in  a  different  parish.    The  case  of  Rex^v*  St.  Marvy  LdcetUr 
(S  Ad.  &  £11.  G44;  5  Nev.  &  M.  215),  is  an  equally  strong  authority^    Tliere  Lord  . 
Dennian  says,  the  respondents  ^'  rely  upon  the  primdjacie  case  of  the  birth ; .  that  is  > 
good  till  a  settlement  by  parentage  be  shewn.'*    Supposing  it  to  have  been  stated  as . 
a  fact  that  the  pauper  had  never  been  married,  would  a. mere  traverse  of  that  state* 
ment  in  the  grounds  of  appeal  have  been  sufficient  to  let  in  evidence  of  any  other 
settlement  ?    Certainly  not ;  and  if  not,  the  statement  must  be  immaterial.     As  to « 
the  second  objection,  it  is  admitted  that  the.  examinations  ought  in  fact  to  be  takea 
before  two  magistrates,  and  the  two  magistrates  who  made  the  order;  but  it  is  not, 
necessary  that  that  should  appear  upon  the  face  of  the  examinations  sent  to  the  * 
appellant  parish ;  the  statute  only  requires  that  a  copy  of  the  examinations  on  which 
the  order  of  removal  is  made  shall  be  sent  to  the  appellants,  the  object  being  to  give  - 
them  information  as  to  the  real  grounds  of  the  removal^  and  that  object  would  be.. 
fully  answered  if  the  headings  and  jurats  were  omitted  altogether.    [Coleridge,  J.— 
The  objection  is  taken  to  the  examinations  themselves,  not  to  the  copy.]     No  1  the 
objection  is  to  the  said  examinations,  and  the  said  examinations  are  those  sent  by. 
the  respondents  to  the  appellants,  which  may  be  only  copies.     [Coleridge,  J.— 
Surely  we  must  take  them  as  being  identical.]    Here,  however,  it  sufficiently  appears 
that  both  the  examinations  were  taken  before  two  justices  of  the  peace,  and  before  . 
the  same  two  justices  who  made  the  order.    The  identity  of  names  and  of  place  is 
primd  facie  ey'ideuce  of  identity  of  persons;  and  that  primdjacie  case  is  strongly 
corroborated  by  these  two  circumstances — Ist,  that  the  examinations  were  sent 
together  with  the  order,  all  being  written  on  the  same  piece  of  paper;  and  2nd,  that, 
in  the  examination  of  Patience  Randall  distinct  mention  is  made  of  '^  the  pauper, , 
Sarah  Sutton." 

Lord  Denman,  C.  J. — It  seems  to  me  that  there  is  more  than  there  would  at  first . 
appear  to  be,  in  the  objection  which  has  been  raised  to  the  mode  of  taking  the 
examination.     The  case  states  the  order  of  the  two  justices  as  being  made  '*  upon, 
examination  of  the  premises  on  oath  and  other  circumstances,"  and  then  says  that . 
the  examinations  sent  to  the  appellants  were,  so  far  as  is  material  to  the  decision  of 
the  Court,  as  follows : — "  The  examination  of  Sarah  Sutton  (the  pauper),  taken  upon 
oath  before  us,  two  of  her  Majesty's  lustices  of  the  peace  in  and  for  the  county  of. 
Worcester,  who,  upon  her  oath,  saith,'  &c.     Then,  at  the  conclusion,  <*  Taken  and 
sworn  before  us,  this  3 1st  of  December,  1842.     William  Dickins,  H.  Townsend." 
Then  immediately  follows,  upon  the  same  sheet  of  paper,  the  examination  of  Patience 
Randall,  the  wife  of  Thomas  Randall,  &c,  « taken  tliis  31st  day  of  December,  1842,, 
who,"  &C.,  and  concluding,  '<  Taken  and  sworn  this  31st  day  of  December,  1842». 
before  us,  William  Dickins,  H.  Townsend/'    It  neither  states  in  the  examination 
Itself,  nor  in  the  jurat,  that  it  is  taken  before  persons  having  authority  to  administer 
an  oath :  but  then  it  is  said  to  be  unnecessary  to  set  out  any  such  particulars,  because, 
all  that  the  Act  requires  is,  that  a  copy,  of  the  examinations  should  be  sent;  and 
that  if  a  copy  were  sent,  giving  the  whole  substance  of  the  examination,  that  would 
be  a  compliance  with  the  Act;  however  that  may  be,  I  think  it  is  much  safer  and., 
better  for  parties  to  send  an  exact  copy  of  the  whole  examinations  (a);  and,  at  all  ^ 
events,  we  cannot  here  suppose  that  the  respondents  would  set  out  any  thing  less . 
perfect  than  the  real  document  which  they  purport  to  set  out;  and  we  must  take  the .: 
examinations  sent  to  the  appellants  to  be  a.  true  and  perfect  copy  of  those  on  whicfai; 
the  order  of  removal  proceeded.    Then  the  first  question  is-^if  Uiis  last  examinatioo. . 
stood  alone,  could  it  for  a  moment  be  argued  that  it  was  sufficient?,  and  in  mjr^ 

(a)  See  Reg.  ▼.  The  Inhahitanis  qf  Outwett  (9  on  the  oecation  of  making  tlie  order,  the  whole  of 

AA.  &EU.  836 ;  1  Per.  &  D.  6lO),irhere  Coleridge,  wideh  flhoald)>6  sent,  that  the  pariah,  whidi  is  or^ 

J.  says :    "  The  provinooa  of  the  statate  in  thU  dered  to  receire  the  pauper,  mar  ^"^^  *i^  oppor-  - 

ittpect  hare  prored  Tery  benefidal,  and  on^^t  to  be  tnnitf  of  coniidAring  whether  that  order  shoold  bs 

supported  in  their  futteei  extati.    The  word  *  exa*  reiiited  or  gahmitted  to.*'— B. 
mmation' meant  tho  entire  body  of  eride&oe  takea 


TRINITY  TERM/ 1844.  45 

opinion  it  does  stand  alone ;  and»  standing  alone»  it  appears  to  be  taken,  not  before 
tvo  jostioes  of  the  peace,  but  before  two  individuals,  who  are  not  shewn  to  have  any 
authority  whatever.  Here,  certainly^  the  two  examinations  are  on  the  same  paper, 
and  the  names  and  the  dates  are  the  same ;  and  it  is  urged  on  the  part  of  the 
respondents,  that  that  is  sufficient  evidence  to  shew  that  the  persons,  before  whom 
the  last  examination  was  taken,  were  the  very  same  persons  before  whom  the  first 
examination  was  taken ;  but  I  do  not  think  that  we  are  at  liberty  to  collect  from  any 
drcumstances  whatever,  that  persons  administering  an  oath  have  authority  to  do  so. 
The  order  of  Sessions  must,  therefore,  on  this  ground,  be  confirmed. 

Patt£son,  J. — What  is  sent  to  the  appellants  must,  at  all  events,  be  taken  to  be 
i  true  copy  of  the  examinations.  Now  supposing  the  Jurat  were  struck  out  altogether, 
wodd  not  that  raise  precisely  the  same  objection,  only  m  a  more  forcible  manner  ?  Here 
there  is,  in  the  first  place,  the  examination  of  Sarah  Sutton,  <<  taken  before  us,  two  of 
her  Majesty's  justices  of  the  peace,"  &c. ;  then  comes  the  second  examination,  but 
before  whom  taken  does  not  at  all  appear.  You  cannot  leave  out  the  beginning  of 
that  examination,  because  that  is  the  only  place  where  the  name  of  the  witness 
sppears,  except  where  it  is  written  by  some  other  person  opposite  to  her  mark  ;  and 
yoQ  cannot  help  that  examination  by  reference  to  the  former  one.  One  test  is, 
whether  the  witness  could  be  indicted  for  perjury  upon  this  examination  ;  and  I  think 
diat  she  could  not.  If  we  were  to  allow  this  examination  because  it  is  written  on  the 
ome  paper  with  the  other,  and  bears  the  same  signatures  and  date,  the  next  thing  we 
dwnld  be  called  upon  to  do,  would  be  to  allow  two  affidavits,  only  one  of  which  pur- 
ported to  be  taken  '•  before  me,  a  commissioner,**  &c.,  because  they  were  both  written 
00  the  same  sheet  of  paper.  I  do  not  know  to  what  extent  it  n)ight  be  carried,  if  we 
were  once  to  permit  a  defective  examination  or  affidavit  to  be  cured  by  taking  it  in 
caonection  with  some  other  examination  to  which  it  contained  no  express  reference. 

Williams,  J. — I  was  at  first  struck  by  the  remark  made  by  Mr.  Whitmore,  that 
the  Act  of  Parliament  only  required  a  copy  of  the  examinations  to  be  sent ;  but  I 
think  the  statement  of  the  case  here  precludes  the  respondents  from  taking  that 
objection  ;  for  it  specifies  the  examinations,  and  raises  a  reasonable  inference  that  all 
tfiat  could  be  sent  was  sent  to  the  appellants.  If  that  were  so,  then  it  becomes  a 
question  whether  the  very  particularity  of  the  first  examination  does  not  aficct  the 
vaUdity  of  the  second.  In  the  first  examination,  all  those  particulars  are  studiously  set 
oot  which  would  be  necessary  in  order  to  found  upon  that  examination  an  indictment 
for  perjury ;  the  other  is  totally  destitute  of  them ;  and,  therefore,  the  inference 
would  rather  be  that,  as  to  the  latter,  they  were  in  fact  wanting. 

Coleridge,  J. — I  have  come  to  the  same  opinion  after  a  good  deal  of  hesitation 
and  regret ;  but  upon  the  whole,  I  do  now  think  that  it  is  the  only  safe  conclusion  at 
wliidi  we  could  arrive.  It  seems  to  me,  in  the  first  place,  that  we  must  treat  these 
docmneDts  as  the  very  examinations  themselves  ;  the  objection  is  taken  to  the  exam« 
inations;  and  the  appellants  may  well  do  so  without  seeing  them,  as  the  Act  requires 
a  copy  to  be  sent  to  them.  Mr.  Beadon  has  said  that  the  examinations  are  to  be 
ooostnied  as  strictly  as  the  order  itself;  but  I  do  not  quite  agree  in  that  observation; 
because,  as  to  the  body  of  the  examinations,  the  magistrates  are  the  proper  judges  of 
its  meaning,  and  this  Court  will  not  interfere  unless  they  have  refused  to  hear  and 
decide  the  matter ;  but  as  to  the  order,  strictly  speaking,  the  magistrates  have  not 
Ae  same  power;  we  determine  what  is  the  proper  construction  of  the  order:  it  would 
be  more  correct,  therefore,  to  say,  that  as  to  all  that  gives  the  magistrates  jurisdxc- 
tioD,  that  role  will  apply.  If  Randall's  were  the  only  examination  here,  it  could  not 
be  conteoded  for  a  moment  that  it  was  sufficient;  but,  then,  it  is  said  that  it  is 
lendered  sufficient'  by  reference  to  the  other  examination,  because  the  same  names 
and  date  appear  in  both,  and  both  are  written  on  the  same  piece  of  paper.  These 
drcumstances  may  make  this  a  hard  decision ;  but  I  agree  with  my  brother  Fatteson, 
Alt  if  we  were  to  allow  this,  we  should  not  know  where  to  stop!  This  case  is  very  near 
the  diwiding  line ;  and  if  a  similar  case  were  to  occur  in  which  evidence  of  the  hand- 
writi^  was  ofoed,  we  might  be  still  more  inclined  to  jrietd ;  but  the  qaestion'isy 
'itt  we  to  aOow  Ibis  defisct  to  be  supplied '  by  any-  evidence ;  and  II '  think  *  we 
AoaUiiot.  Ordtr  tf  Stttum  cqi^irmsd. 
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The  Queen  v.  The  Inhabitants  of  Farthinohoe. 

l/pon  appeal  againtt  an  order  qf  removal^  a  certificate  of  chargeability,  under  5^6  Vict,  c,  57»  t. 
17,  was  produced,  which  purported  to  be  **  given  under  the  seal  qf  the  board  qf  guardians,"  and 
to  be  signed  by  the  presiding  chairman  and  countersigned  by  the  clerk  to  the  board ;  but  no  evidence 
was  given  that  it  was  in  fact  sealed  with  the  seal  qf  the  board  of  guardians,  and  upon  a  ground 
vf  appeal  stated  in  the  following  terms — '*  That  it  does  not  appear  by  any  legal  evidence  that  the 
'Certificate  of  chargeability,  dated,  8fc.,  was  signed  and  sealed,  as  required  by  the  statute  in  that 
case  made  and  provided,  by  the  presiding  chairman  of  the  board  qf  guardians  qf  the  B.  union  or 
of  a  district  board;**  it  was  held,  that  the  objection  was  fatal  to  the  order,  and  that  it  was  f»^. 
ciently  pointed  out  in  the  above  ground  qf  appeal;  Coleridge,  J.  dubitante  as  to  the  sufficiency  qf 
the  ground  of  appeal. 

UPON  appeal  against  an  order  of  two  justices,  bearing  date  Slst  day  of  March, 
A.D.  1843,  for  the  removal  of  Wm.  Whitmill,  Mary,  his  wife,  and  their  three 
children,  George,  aged  about  seven  years,  Hannah,  aged  about  five  years,  and  Eliza- 
beth, aged  about  nine  months,  from  the  township  of  Northnewington,  in  the  county 
of  Oxford,  to  the  parish  of  Farthinghoe,  in  the  county  of  Northampton,  the  Court  of 
Quarter  Sessions  for  the  county  of  Oxford,  at  the  following  Midsummer  SeasionSi 
confirmed  the  order,  subject  to  the  opinion  of  this  Court  upon  the  following  case. 

The  evidence  and  examinations,  on  which  the  original  order  was  made,  were  as  fol- 
lows : — <*  William  Whitmill,  the  pauper,  upon  his  oath  saith,  *  I  am  now  about  thirty- 
three  years  of  age.  About  eight  years  ago  I  was  married  to  my  present  wife,  Mary, 
at  the  parish  church  of  Broughton,  in  the  county  of  Oxford.  I  have  three  children 
horn  in  lawful  wedlock.  For  twelve  weeks  past  I  and  my  wife  and  family  have  been 
in  the  workhouse  of  the  Banbury  Union ;  before  that  time  I  was  residing  in  the 
township  of  Northnewington,  in  the  said  county  of  Oxford.  I  have  heard  the  certifi- 
cate now  produced  and  read  by  Mr.  Geo.  Moore,  derk  to  the  guardians  of  the  Ban- 
bury Union,  and  I  am  the  same  Wm.  Whitmill  therein  mentioned.' "  [Then  follows 
the  examination  of  Richard  Whitmill,  the  father  of  the  pauper,  proving  a  birth-settle- 
ment of  the  pauper  in  the  parish  of  Farthinghoe.]     Certificate  of  chargeability  >— 

**  Banbury  Union.  Weekly  meeting,  the  30th  day  of  March,  1843 The  guardians  of 

the  poor  of  the  Banbury  Union,  in  the  counties  of  Oxford,  Northampton,  Gloucester, 
and  Warwick,  do  hereby  certify  that  Wm.  Whitmill  and  Mary  his  wife,  and  their 
three  children,  George,  Hanndfi,  and  Elizabeth,  now  residing  at  the  workhouse  of 
the  said  union,  in  the  township  of  Neithrop,  in  the  county  of  Oxford,  are  now,  and 
have  been  for  the  space  of  twelve  weeks  past,  chargeable  to  the  township  of  North- 
newington, in  the  county  of  Oxford,  and  within  the  union  aforesaid.  Given  under 
the  seal  of  the  board  of  guardians  of  the  Banbury  Union  aforesaid,  at  a  meeting  of 
the  guardians  aforesaid,  held  on  the  day  and  year  aforesaid. 

'*  Ht.  Robt.  Bratne,  Presiding  Chairman.  (L.S.) 
<*  G.  MooRE,  Clerk  to  the  Board  of  Guardians  of 
the  Banbury  Union." 
*'  George  Moore  deposeth,  that  he  was  present  at  a  meeting  of  the  guardians 
of  the  poor  of  the  Banbury  Union,  in  the  counties  of  Oxford,  &c.,  held  at  the 
workhouse  of  the  said  union,  and  did  see  Hy.  Robt.  Brayne,  gentleman,  the  presiding 
chairman  of  the  said  meeting,  sign  the  above-written  certificate ;  and  that  he  did  also, 
at  the  same  meeting,  as  the  clerk  to  the  board  of  guardians  of  the  said  union,  counter- 
sign the  said  certificate ;  and  further,  that  the  names  Hy.  Robt.  Brayne  and  G» 
Moore,  set  and  subscribed  to  the  said  certificate,  are  of  the  proper  hands-writing  of 
the  said  Hy.  Robt  Brayne  and  of  this  deponent  respectively. '  The  material  grounds 
of  appeal  were — First,  That  it  does  not  appear,  by  any  legal  evidence,  that  the  cer- 
tificate of  chargeability,  dated  the  30th  day  of  March,  1843,  and  upon  which  the  said 
order  was  made,  was  signed  and  sealed,  as  required  bv  the  statute  in  that  case  made 
and  provided,  by  the  presiding  chairman  of  the  board  of  guardians  of  the  Banbury 
Union,  or  of  a  district  board.  Secondly,  That  the  order  of  removal  was  made  with- 
out any  legal  evidence  that  the  said  Wm.  Whitmill,  with  his  wife  and  family,  were, 
at  the  date  of  the  same,  actually  chargeable  to  the  township  of  Northnewington,  and 
without  any  proof  that  they  were  then  inhabiting  in  the  said  township.  Thirdly, 
That  the  said  Wm.  Whitmill  was  not  in  fact,  nor  were  his  wife  and  family,  at  the 
date  of  the  said  order,  inhabiting  in  the  said  township.    Fourthly,  That  it  is  not 
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stated  in  or  by  any  of  the  examinations  taken  before  the  said  removing  justices*  nor 
was  it  made  to  appear  to  them,  that  the  said  Wm.  Whitmill  had  not  done  any  act 
since  his  birth  whereby  he  may  have  gained  a  legal  settlement ;  and,  for  aught  that 
appears  in  the  said  examinations,  or  otherwise,  the  said  Wm.  Whitmill  has  gained  a 
l^al  settlement  in  his  own  right. 

Upon  the  hearing,  ailer  the  examinations  and  grounds  of  appeal  had  been  read,  it 
was  objected  by  the  counsel  for  the  respondents,  that  the  first  ground  of  appeal  was 
bad,  inasmuch  as  the  statute  does  not  require  the  certificate  of  chargeability  to  be 
sealed  by  the  presiding  chairman ;  but  the  Court  held  that  this  ground  of  appeal  was 
sdEcient.  The  counsel  for  the  appellants  then  objected — First,  That  no  proof  was 
contained  in  the  above  examinations  and  certificate  of  chargeability  that  the  certifi- 
cate was  sealed  as  required  by  statute.  Secondly,  That  the  residence  of  the  paupers 
St  the  date  of  the  order  of  removal,  as  shewn  in  the  said  examinations  and  certificate, 
was  not  a  legal  inhabiting  and  residence  in  the  respondent  township^  as  required  by 
the  statute.  And  thirdly.  That  the  said  examinations  did  not  shew  that  the  pauper, 
Wm.  Whitmill,  had  gained  no  settlement  in  his  own  right.  All  these  objections 
were  overruled  by  the  Court,  and  after  hearing  evidence  in  support  of  a  settlement 
alleged  in  a  subsequent  ground  of  appeal  to  have  been  gained  by  the  pauper  in  the 
icspondent  township,  the  order  of  removal  was  confirmed,  subject  to  a  case  for  the 
opDion  of  the  Court  of  Queen's  Bench,  upon  the  above  several  objections ;  and  the 
fKttion  for  the  opinion  of  the  Court  was,  whether  upon  such  objections  the  order  of 
RBoval  should  have  been  confirmed  or  quashed. 

Emtimgf  in  support  of  the  order  of  Sessions. — The  first  two  objections  affect  only 
die  RBSOvabiHty  of  the  pauper  at  the  time  when  the  order  was  made ;  and  the  mode 
in  wbkh  these  objections  are  stated  is  not  sufficient.  The  first  ground  of  appeal  is 
Cbst  it  does  not  appear  by  any  legal  evidence  that  the  certificate  of  chargeability  was  , 
mgotd  and  sealed,  as  required  by  the  statute,  by  the  presiding  chairman  of  the 
Mird  of  guardians.  Now  the  statute,  5  &  6  Vict.  c.  57,  s.  17,  requires  the  certi- 
fatte  of  chargeability  to  be  signed  by  the  presiding  chairman,  and  t^  be  sealed  with 
the  seal  of  the  board  of  guardians.  In  this  case  it  is  signed  by  the  chairman,  and  the 
maud  of  appeal  therefore  can  only  point  to  this — that  it  does  not  appear  to  have 
been  sealed  by  the  presiding  chairman ;  but  that  is  not  required  by  the  Act.  If  it 
be  meant  to  say  that  there  is  no  evidence  that  the  certificate  is  sealed  with  the  seal 
of  the  guardians,  this  ground  of  appeal,  properly  construed,  will  not  let  in  that  objec- 
don.  The  second  ground  of  appeal  is  general — <*  That  the  order  of  removal  was 
BMde  without  any  legal  evidence  tliat  Uie  said  Wm.  Whitmill  was  at  the  date  of 
Che  same  actually  chargeable ;"  but  it  has  been  decided  by  this  Court  that  where 
spediic  objections  are  pointed  out  in  one  ground  of  appeal,  the  appellants  cannot, 
vadgr  another  and  general  ground  of  appeal,  enter  upon  any  other  objections  than 
diose  specified.  (72^.  v.  Sta^  Fiizpaine,  2  Q.B.488;  1  Gale  &  Dav.  605.)  Reg. 
V.  Whtiley  Upper  (11  Ad.  &  £11.  91)  was  a  case  very  similar  to  the  present.  There 
die  removal  was  founded  on  a  settlement  by  parish  apprenticeship,  and  the  ground 
of  appeal  was,  <'  that  the  requisites  of  stat.  56  Geo.  3,  c.  139,  ani  more  particularly 
met.  5y  were  not  complied  with ;"  and  it  was  held  that  an  objection  arising  properly 

rD  the  second  section  could  not  be  taken  under  that  ground  of  appeal,  although 
fifth  section  referred  to  the  second  by  the  words  <<  as  hereinbefore  directed;" 
Mr.  Justice  Patteson  saying,  **  The  statement  here  not  only  leaves  the  respondents  in 
knoraiice  of  the  intended  objection,  but  tends  positively  to  mislead."  [It  was  fur- 
ther argued,  that  there  was  evidence  that  the  certificate  of  chargeability  was,  in  fact^ 
properly  sealed;  that  if  not,  still,  looking  at  the  whole  proceedings,  there  was  evidence 
efcnargeabiiity  independent  of  the  certificate.  {Reg>  v.  Roih^amy  2  Q.  B.  557,  in 
mdtS)  And  lastly,  in  answer  to  the  objection  that  there  was  no  proof  of  inhabitancy, 
tlist  the  residence  of  the  paupers  in  the  union  workhouse  at  the  time  of  the  making 
efUie  order  at  the  charge  of  the  removing  parish  was  an  inhabiting  in  that  parish 
(£rffii^  ▼.  Hereford,  1  Sess.  Cas.  99 ;  Rex  v.  St.  Peter's  and  I^.Pauts,  Bath,  Cald.  213 ; 
Beg.  ▼.  SU  Giieiy  anti,  p.  6} ;  but  no  decision  was  pronounced  upon  these  points.] 

F.  V.  Lee  and  Fig^,  contrIL— As  to  the  first  point,  the  5  &  6  Vict.  c.  56,  s.  17, 
— '    ^  tha  the  certificate  of  chargeability  should  be  signed  by  the  presiding  chair- 
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man  of  the  board  of  guardians,  and  sealed  with  the  seal  of  the  guardians.  Upa 
this  examination,  there  is  evidence  that  the  presiding  chairman  did  sign  it;  but  then 
is  no  proof  that  it  was  sealed  with  the  seal  of  the  guardians,  or  any  seal  at  all 
[CoLERiDOB,  J.-— You  canuot  travel  out  of  your  grounds  of  appeal.]  The  first  groow 
of  appeal  is,  "  that  it  does  not  appear  by  legal  evidence  that  the  certificate  of  charge 
ability  was  signed  and  sealed,  as  required  by  the  statute,  by  the  presiding  chair 
man ;"  and  there  is  no  statement  in  the  examination  that  there  was  any  seal  at  ail 
[CoLBRiDGE,  J. — I  suppose  the  Sessions  had  the  original  before  them.  It  would  b 
apparent  on  the  face  of  it^  whether  it  was  sealed  or  not.]  It  must  be  established  b] 
evidence  that  it  was  signed  by  the  presiding  chairman  and  sealed  with  the  seal  o 
the  guardians ;  and  this  ground  of  appeal  is  sufficient  to  let  in  the  objectioD.  I 
cannot  be  read  as  though  it  stood  thus :  *'  that  there  is  no  evidence  that  the  certi 
ficate  was  signed  and  sealed  by  the  presiding  chairman  ;"  for  the  words  '<  as  requirec 
by  the  statute"  point  out  the  meaning;  and  the  effect  of  the  latter  words,  '*  by  Ch( 
presiding  chairman,"  must  be  taken  with  reference  to  the  sutute,  and  the  dutie 
which  that  statute  imposes  on  the  presiding  chairman.  Secondly,  there  is  not  here 
independently  of  the  certificate,  any  sufficient  evidence  that  the  paupers  were,  at  th< 
time  of  making  the  order,  actually  chargeable  to  the  respondent  parish.  [They  wen 
then  stopped  by  the  Court.] 

Lord  Denmavt,  CJ. — It  appears  to  me  that  the  first  is  a  good  objection ;  indeed 
I  believe  it  is  admitted  to  be  so ;  but  then  a  doubt  is  raised  whether  it  is  not  takm 
in  so  defective  a  form,  that  we  are  bound  to  take  advantage  of  it  to  defeat  the  objeo 
tion ;  but  I  do  not  tliink  that  that  would  be  dealing  ingenuously  with  this  ground  o 
appeal ;  for  though,  from  the  words  used,  it  may  have  meant  that  the  presidia^ 
chairman  did  not  seal  the  certificate,  yet  that  is  not  in  my  opinion  its  real  meaning 
.  whoever  put  the  seal  to  the  document,  credit  would  be  given  for  its  being  doneibj 
the  authority  of  the  chairman ;  but  the  real  meaning  of  this  objection  is,  that  thi 
seal  was  not  put  to  the  document  in  the  manner  required  by  the  Act. 

Pattbsovt,  J. — I  do  not  know  how  it  is  possible  to  get  over  this  objection,  unles 
it  be  contended  that  the  seal  proves  itself;  and  if  so,  I  do  not  know  why  the  same 
thing  might  not  be  said  with  regard  to  the  signatures,  and  why  any  evidence  shonU 
be  given  that  they  were  properly  affixed. 

Williams,  J. — All  the  difficulty  is  occasioned  by  the  latter  words  of  this  gromd 
of  appeal  *'  by  the  presiding  chairman ;"  if  it  had  ended  without  those  words,  theo 
no  doubt,  it  would  have  pointed  distinctly  at  the  fault  complained  of;  but  the  wordi 
being  there,  they  must  be  read  in  conjunction  with  the  whole  of  the  preceding  part 
viz.  ^*  that  the  certificate  of  chargeability  was  not  signed  and  sealed,  as  requirec 
by  the  statute  ;*'  and  that  explains  the  meaning. 

Coleridge,  J. — I  have  no  doubt  that  this  is  a  good  objection,  if  I  understnc 
the  facts  of  the  case ;  the  only  difficulty  in  my  mind  is,  whether  the  objection  is  pio- 
perly  stated.  To  ascertain  that,  it  is  necessary  to  confine  the  attention  to  the  stale 
ment  contained  in  the  grounds  of  appeal ;  and  reading  that,  I  confess  I  should  \mm 
great  difficulty  in  saying  that  it  did  not  mean  that  the  certificate  was  not  signed  anc 
sealed  by  the  presiding  chairman ;  if  that  were  the  objection,  if  the  objection  in  he 
were,  that  the  certificate  was  not  signed  or  sealed  by  the  presiding  chairman,  I  doiMH 
'  linow  in  what  better  words  that  objection  could  be  taken.  RecoUectiog  that:  Chii 
statement  cannot  be  moulded  by  looking  to  the  Act  of  Parliament,  I  dovbt  *m] 
much  whether  the  appellants  are  entitled  to  the  benefit  of  this  exception. 

Keating  then  applied  to  the  Court  to  make  such  an  order  as  would  enable  theie 
'm>ondent  parish  to  remove  again  on  better  evidence. 

Per  Curiam.— «Thia  decision  does  not  finally  dnpose  of  the  settlement ;  it'onlj 
.\affects  the  chargeability  at  the  time  in  question;  you  mqr  get  a  ^sh  certifieale-io 
^'.chaigeability  at  any  time.  OnUr  of  Semma  quaihid. 
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Q.B.  Saturday^  Junel. 
ThsQuexn o.  Thb  Inhabitants  of  Wrxxham  Regis. 

Omi'pmigM  reUrf ^ifi>e»  to  the  patter's  husbmuTs  mother^  vfhen  a  widow,  is  evidence  of  the  pauperis 
eetflement^  mntil  a  eubaequent  settlement  be  disclosed, 

Endenee  of  a  wmheeguent  settlement  in  the  respondent  parish  is  admissible,  though  disclosed  on  crosS' 
axamuuUitm,  on  the  hearing' of  the  appeal,  by  one  ^  the  witnesses,  on  whose  evidence  the  order  of 
reutami  -wtts  madcg  prawidsd  that  among  the  grotmds  qf  appeal  there  was  one  with  which  sttch 
{the  subsequenf)  settlement  was  consistent,  though  not  proved  to  be  identical. 

ON  an  appeal  at  the  Denbighshire  Quarter  Sessions,  against  the  removal  of  Eliza- 
beth Jarratty  widow,  and  her  son  Thomas,  aged  13,  from  Wrexham  Regis, 
DeDbighshire,  to  Coddington,  Cheshire,  the  Sessions  quashed  the  order,  subject  to 
the  opiDion  of  the  Court  on  a  case  of  which  the  main  facts  were  these : — 

John  Jones  stated  in  his  examination — "  I  knew  the  late  John  Jarratt  about  forty-four 
or  fbrtj-five  years  ago ;  he  worked  for  me  as  a  shoemaker  at  the  time,  and  lived  with  his 
Crther,  who  was  also  a  shoemaker.    He  worked  in  his  father's  house ;  he  continued  in 

a  employ  some  time,  and  then  went  to  Overton,  and  enlisted  in  the  Flintshire 
tia;  he  remained  away  many  years,  and  on  his  return  he  married  Elizabeth 
Toong,  who  is  now  his  widow.  The  late  John  Jarratt  never  gained  a  settlement  in 
Wrexham ;  and  I  do  not  believe  he  ever  gained  a  settlement  anywhere.  /  remember 
Imwmiker  recdning  relief Jrom  the  parish  of  CkMington^  Cheshire^  whilst  she  tvas  living 
ts  Wmdkam*  She  received  relief  for  several  years  (up  to  the  time  of  her  death),  from 
ikanid  parish  of  Coddington,  as  a  pauper  belonging  thereto :  her  rent  was  paid  by 
the  overseers  of  the  said  parish ;  this  was  after  the  death  of  her  husband,  the  father 
iftha  late  John  Jarratt,  whose  place  of  settlement  was  in  the  said  parish  of  Codding- 
tmT  The  widow  gave  similar  evidence,  and  stated  that  neither  her  late  husband  nor. 
her  SOD.  ever  did  any  act  to  gain  a  settlement. 

Tbae  were  eight  grounds  of  appeal,  of  which  those  mainly  relied  on  were— - 

2Dd.  That  there  was  no  legal  evidence  of  a  settlement  in  Coddington. 

Srd.  That  it  cannot  be  certainly  known  in  the  evidence  of  John  Jones  who  is  meant 
bjr  John  Jarratt,  twice  mentioned  therein. 

4Ch..  That  some  of  the  facts  are  too  general,  and  want  particularity. 

5th.  That  some  of  the  facts  are  alleged  upon  mere  belief. 

6th..  That  the  said  John  Jarratt  was  not  in  fad  settled  in  the  said  parish  of  Cod- 


7di.  That  there  was  a  subsequent  settlement  in  the  respondent  parish. 

0&  the  hearing  of  the  appeal,  the  examination  was  held  suflBcient,  but  the  widow^ 
oahar  COM  examination,  proved  a  subsequent  settlement  in  the  respondent  town- 
ship, hj  reoeiptof  relief  subsequent  to  her  husband's  death,  while  she  was  residing 
iaanodier  township,  upon  which  the  order  was  quashed.  The  question  for  the  dea- 
sioB'of  the  Court  was,  whether  the  Sessions  were  right  as  to  the  sufficiency  of  the 
cnHDiiiatson  to  sopporl  the  order  of  removal,  and  whether  they  were  right  in  admit- 
tiiB»  as  evidence  of  a  settlement  in  the  respondent  township,  the  facts  disclosed  by 
tta  widow  in  her  crosa-examination,  who  was  one  of  the  respondents'  witnesses,  upon 
iribosa  evidence  the  order  of  removal  was  made»  and  who  might  as  well  have  made 
iMh  diaclosiire  before*  the  removing  magistrates.  If  the  Court  are  of  opinion  that 
the .  Seasions  were  not  right  in  hearing  the  appeal,  the  order  of  removal  to  be  ^ 

^*— -^forwent  of  form,  but  not  on  the  ments;  but  if  otherwise,  and  that  the 

s  on  croaa«exaroination  was  admissible,  then  the  order  of  Sessions  to  be  con« 
J  hut  if  not  admissible^  then  the. order  of  Sessions  to  be  quashed  and  the  order/ 
sCftnaDval  to  he  confirmed^ 

UMamk,  in  sapport  of  the  order. — The  relief  to  the  mother  gives  a  settlement  to*. 
Ae  MOV  which -the  wife  derives,  and  the   examinations   are  sufficiently  precise* 
[PaitsmmIv  J.-»-Here  the  giving  of  relief  is  not  in  itself  a  settlement,  but  only  evi- 
dace  of' one  nntil  it  bC'  rebutted.]     The  examination  contains  on  the  face- of  it  a. 
istdcicnty  the  fhcts  of  which  are  not  denied,  but  there  is  merely  a  preliminary  object  • 
ti8asakani»il;  and  •then.evideneeofa  subsequent  setdeoMot  it  obtained  fromche^ 
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respondents'  witness  on  cross-examination »  which  they  had  no  right  to  do  without 
specific  notice  in  the  grounds  of  appeal,  according  to  the  8 1st  sect,  of  the  4  &  5  WilL 
4,  c.  76.  We  have  disclosed  a  settlement,  which  they  do  not  deny,  but  propose  to 
shew  another  settlement  gained  in  a  different  way.  They  are  bound  to  shew  a 
settlement  in  some  way  consistent  with  the  grounds  they  have  set  up.  There  must  be 
some  evidence  to  connect  the  settlement  with  that  alleged.  [Bv  the  Court.— 
There  may  have  been  some ;  it  may  have  been  identical  with  that  alleged*] 

V.  Lee^  contra,  was  stopped  by  the  Court 

Per  Curiam. — We  think  that  the  evidence  by  the  widow  was  admissible.  It 
was  consistent  with  the  ground  of  appeal  of  which  notice  was  given. 


The  Quben  v.  The  Inhabitants  of  Lidford. 

A  reliemng  officer  stated,  "  I  knew  the  pauper  G.  X.,  who  i»  now  residing  in,  and  chargeable  to,  the 
said  parish  qf  W. :"  Held,  insufficient  emdence  qf  the  chargeability  (^  the  pauper ;  and  aioo  thai 
chargeability  is  a  **  ground  qf  removal  on  appeal  within  the  Slst  section  qf  4  Sf  b  Wm,  4,  c.  76. 

ON  an  appeal  at  the  Devonshire  Quarter  Sessions,  against  an  order  for  the  removal  of 
George  Leman,  his  wife,  and  their  three  child ren,  from  the  parish  of  Widdi- 
combe-on- the- Moor  to  the  parish  of  Lidford,  both  in  the  county  of  Devon,  the 
order  was  confirmed,  subject  to  a  case,  of  which  these  are  the  main  points : — 

The  evidence  of  chargeability  consisted  in  these  statements  by  the  pauper  and  the 
overseer: — The  pauper  states,  <<I  am  now,  with  my  wife  and  three  children,  residing 
in  the  parish  of  Widdicombe-on-the-Moor,  and  chargeable  to  the  said  parish.  I  am 
now  confined  to  my  bed  and  incapable  of  being  moved,  from  a  broken  leg." 

Richard  Evans,  the  relieving  officer  of  the  Newton  Abbott  Union,  states,  <*  I  know 
the  pauper  George  Leman,  who  is  now  residing  in,  and  chargeable  to,  the  said  parish 
of  Widdicombe-on-the-Moor."  To  this  evidence  the  mother  of  the  pauper  adds  a 
statement  that  the  pauper  and  his  family  are  **  at  present  residing  in,  and  chargeable 
to,  the  parish  of  Widdicombe,"  &c. 

The  grounds  of  appeal  were  that  there  was  not  sufficient  legal  evidence  of  the 
chargeability  of  the  paupers  at  the  time  of  the  examination,  and  that  the  best  evidence 
thereof  had  not  been  produced  before  the  justices,  and  this  was  also  the  question  for 
the  decision  of  the  Court  of  Queen's  Bendi. 

Merivale,  in  support  of  the  order  of  Sessions.— jR^^.  v.  High  Bickington  (ante,  p.  1) 
will  be  relied  on  by  the  other  side ;  but  here  the  statement  of  chargeability  is 
made  in  the  heading  of  the  order  of  removal.  It  is  distinctly  stated  that  the  paupers 
were  chargeable  to  JViddicombe.  In  Reg.  v.  Inhabitants  of  Rotherham  (2  Gale  & 
Dav.  521),  the  pauper's  statement  was,  that  her  children  <<  were  poor  and  chargeable 
to  Sheffield,"  which  was  held  sufficient.  But  chargeability  is  a  fact  which  is  merely 
preliminary  to  the  jurisdiction  of  the  justices.  It  is  not  itself  the  settlement  which  i» 
the  real  point  to  adjudicate  upon,  but  is  merely  the  foundation  upon  which  the  adju- 
dication proceeds.  It  was  enacted  by  35  Geo.  3,  c.  101,  s.  1,  that  no  person  should 
thenceforth  be  removed  until  **  actually  chargeable  ;"  but  this  is  only  the  foundation 
of  removability,  and  nothing  more, — a  compendious  statement  of  the  jurisdiction  to 
remove,  but  not  a  legal  inference.  There  are,  in  fact,  two  meanings  to  the  tenn 
chargeable :  one  is  the  mere  naked  fact  of  being  so.  [Williams,  J. — ^What  diffi- 
culty is  there  in  saying  that  he  has  received  five  shillings  ?]  This,  that  it  does  not 
shew  he  received  relief  the  day  after.  And  a  man  may,  in  fact,  have  received  na 
relief  and  yet  be  chargeable.  [Coleridge,  J. — Would  Uiat  do  ?  Must  he  not  be 
actually  chargeable  ?]  If  a  man  comes  to  the  relieving  officer  and  says,  '<  I  have  no 
relation  who  can  support  me ;  I  am  quite  destitute,"  the  overseer  is  bound  to  relieve 
him  at  the  moment  he  says  this.  The  giving  of  a  shilling  is  only  evidence  of  relief. 
It  is  only  required  that  the  examination  should  be  "  duly  taken."  Before  Reg.  t. 
High  Bickington^  no  case  ever  stated  the  insufficiency  of  evidence  of  chargeabilitpr 
as  a  question  for  the  decision  of  this  Court.  Under  4  &  5  Wm.  4,  c.  76,  it 
is  not  a  ground  of  appeal  at  all  to  an  order  of  removal  that  there  is  no 
evidence  of  the  preliminary  pobt.    The  Slst  section  of  the  Act  prohibits  the  par« 
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del  at  the  appeal  from  going  into  any  other  grounds  of  remaoal  or  of  appeal  Uian 
thoae  stated  in  the  order,  examination,  or  statement  But  what  meaning  could  this 
have  as  applied  to  chargeabih'ty,  which  it  was  clearly  the  intention  of  the  legislature 
to  leave  to  the  justices  to  be  determined  as  a  matter  purely  preliminary  to  removal, 
and  fidling  as  it  previously  did  within  their  own  jurisdiction  ?  This  point  was  not 
taken  in  the  argument  in  Reg.  v.  High  Bickington.  It  would  be  a  very  great  satis- 
ftction  to  parishes  if  this  Court  could  thus  decide  the  point,  and  remove  this  objec- 
tion. [CoLXBiDGE,  J.— But  it  might  be  the  means  of  producing  great  inconve« 
nience.]  The  whole  effect  would  be  to  leave  chargeability  as  a  preliminary  matter, 
precisely  as  it  was  before  the  Poor  Law  Amendment  Act  was  passed.  [Colbridob, 
J. — Removals  were  then  made,  no  matter  how  bad  the  evidence  was.  In  fact  they 
never  looked  to  it.]  The  object  of  the  Act  was  to  prevent  parishes  from  tripping  one 
another  up  on  grounds  of  removal  of  which  no  notice  was  given.  Grounds  of  re- 
moval can  alone  mean  grounds  of  settlement.  The  question  of  chargeability  is  left 
hj  the  Act  just  where  it  was.  [Williams,  J. — Suppose  that  no  relief  was  given, 
sod  that  he  was  chargeable  upon  the  face  of  the  examination,  how  could  the  ques« 
tioD  of  chargeability  be  raised  at  all,  there  being  no  other  ground  of  removal  than 
that  stated  in  the  examination  ?]  All  that  would  be  necessary  in  such  a  case  would 
be  to  say  that  the  pauper  was  not  chargeable.  [Colbridgb,  J. — How  would  the 
appellants  know  the  fact  as  to  whom  the  pauper  was  chargeable  ?]  Just  as  they 
vould  before  the  Act.  If  the  legislature  had  deemed  such  minute  points  of  impor- 
tance, it  would  have  said  so.  Parties  are  not  concluded  by  want  of  proof  of  charge- 
Mi^.  They  may  remove  again.  [Colbridgb,  J.— By  holding  the  parties  strictly 
to  te  requirements  of  the  law,  it  is  designed  to  prevent  great  abuses  m  other  cases. 
The  legislature  is  at  the  same  time  indisposed  to  prevent  removals :  but  you  do  not 
deay  diat  chargeability  is  essential  to  removal.]  It  is.  [Colebidgb,  J. — Then  is 
it  not  part  of  die  examination  on  which  removal  depends  ?  It  is  easy  to  send  all] 
Tes,  when  it  is  substantive  ground  of  removal.  But  it  is  otherwise  as  to  mere  pre- 
liminary matter.  There  is  no  case  in  which  a  defect  in  the  evidence  of  chargeability 
akme  lias  been  the  ground  of  quashing  an  order  of  the  Sessions. 
Greetmoodt  contra.—  /^,  v.  Black  Callerton  (2  Per.  &  Dav.  475.) 
Lord  Dbnman,  C J. — The  answer  is  there  given.  I  fear  the  objection  must  pre- 
vaiL  Order  of  Sessions  quashed. 


Thb  Qubbn  V,  The  Inhabitants  of  Abeeoabon. 

'  tioM  that  the  was  the  widow  of  A  B :  Held  a  sufficient  statement  of  her  marriage,  without 
the  date  or  place  of  marriage, 

ON  an  appeal  against  an  order  for  the  removal  of  Mary  Jones  from  the  parish  of 
Uawndwa  to  Aberdaron,  the  Sessions  confirmed  the  order  of  removal,  sub- 
ject to  a  case  for  the  decision  of  the  Court  of  Queen's  Bench,  which  set  forth  these 
6cts: — 

John  Evans  stated  in  his  examination :  *•  Mary  Jones  is  the  widow  of  Evan  Jones, 
die  late  son  of  this  examin?  nt^  by  Elizabeth  his  wife.'*  He  then  stated  a  settlement 
gained  by  himself  from  his  father,  who  rented  a  tenement.  Mary  Jones  said,  *'  1  am 
the  widow  of  Evan  Jones."  Among  the  grounds  of  objection  was  this :  '*  The  exa- 
flUDatloDS  do  not  state  either  the  time  or  place  of  the  marriage  of  the  said  pauper 
vitli  her  deceased  husband  " 
F.  Lee  and  Figatt^  in  sup|>ort  of  the  order  of  Sessions,  were  not  called  upon. 
Waleshf^  contr^.— There  is  no  statement  of  the  date  of  ti.e  pauper's  marriage  with 
her  husband.  The  Sessions  held  th  t  this  sufficiently  appeared,  subject  to  the  opi- 
nion of  thb  Court*  |Lobo  Dbnman,  C.J. — How  do  we  know  that  they  have  not 
done  right  in  thus  concluding?]  A  woman's  being  a  man's  widow  is  a  conclusion 
of  law.  It  is  a  status  to  wliich  certain  rights  attach.  The  marriage  mapr  have  been 
ilWgal  and  void.  The  parish  has  not  the  means  of  ai^certaining  the  fact  [  Lord 
Dbvm AN,  C.  J.-»The  statement,   that  a  person  is  another's  son  is  a  much  more 
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'  eomplieftUd  qncttion  of  fanr.]    But  bersire  lute  not  the  mant  ^wHidag  tmjm- 
'  ^'y-    <^9-  ▼•  EeelahaU Bieriom^  1 1  Ad.  &  £11. 60^) 

iJoRD  Dbnman,  C.  J. — ^Tbe  ^BetiioDd  foond  the  ipfernMitiop-wtfficieftf, 


Q.B.  M&ndayfJune  S. 

Trb  Qujbbn  v.  The*  Ikhabitaitts  of  Lbsos  (Washtok  v.  Lkxds). 

(This  case  was  fint  argued  on  20th  April,  1844.) 

^  tf?t/^'«  espren  eontemt  if  mumtial  to  her  rammmkiUty  from  her  kut^mmd  to  kermaidem  ottthmwt. 
Children  above  the  age  qf  nmrtmre  JoUmo  tkehr  wtoiker'i  mmiden  tettiemeni  wkmi  ikeir  fatha^9  -4» 

When  the  settlement  of  the  huehand  of  thepmiper  emmot  be  aeeertmned,  it  it  st^fficiekt  to  tfaie  that 
diligent  inquiriei  have  been  wtade  to  discover  it,  m  order  to  entitle  the  wife  and  ekUdren  to  fke 
wife's  maiden  eettlement, 

Meadimpe  qf  examination  are  tt^teient  whieh  etaie  thai  it  relatee  to  the  tettlement  of  the  fatker, 
although  the  tettlemeni  of  the  wife  and  children  w,  through  hit,  the  tmbtUmtioe  obfact  qftrngmrg, 

ON  appeal  to  the  Leeds  Borough  Sessions,  against  an  order  for  the  removal  of 
Lydia  Morgan,  the  wife  of  John  Morgan,  and  their  four  children»  from  Leeds 
to  Washton,  the  Recorder  quashed  the  order,  subject  to  a  case  which  diiefly  consated 
of  these  facts :— « 

The  essential  part  of  the  examination  of  John  Morgan,  the  hushand,  was  air  iM- 
lows : — He  stated  his  marriage  and  the  birth  of  his  diildren ;  that  his  father  and 
mother  never  gained  a  settlement  in  England ;  that  he  was  ignorant  of  his  place  df 
birth,  though  he  had  made  '*  diligent  scvch  and  inquiry  to  ascertain  it ;"  that  ht 
and  one  George  Smith  *<  inquired  of  all  persons' and  searched  in  all  likely  fdaeeslo 
find  a  place  of  settlement  for  me,  but  without  success ;  that  we  could  not  dtscover 
any  place  of  settlement  for  me,  and  I  believe  I  never  had  any.  I  hereby  consent 
and  agree  that  my  said  wife  and  children  shall,  without  me,  be  removed  to  the  tmm- 
ship  of  Washton,  in  the  county  of  York,  that  being  the  last  place  of  her  nuddea 
settlement  at  and  immediately  before  my  intermarriage  with  her,  and  pray  that  snch 
removal  may  be  forthwith  made  accordingly  to  law."  The  examination  was  headed-*^ 
^<  The  examination  of  John  Morgan,  &c.  touching  the  place  of  his  lawful  settle-^ 
ment."  The  examination  of  George  Smith,  an  overseer,  followed,  who  corroborated 
tlie  above-mentioned  diligent  search  and  inquiry.  The  examination  of  the  wife  was 
also  given,  which,  though  it  set  forth  her  maiden  settlement,  contained  no  evidence 
of  her  willingness  to  be  sent  there  away  from  her  husband. 

The  grounds  of  appeal  were  in  substance  these : — 1st,  That  it  is  not  negatived  thBt 
John  Morgan  was  an  Irishman  or  Scotchman,  or  born  in  the  Isles  of  Man,  Guernsey^ 
or  Jersey,  (a)  2nd,  That  it  does  not  appear  that  any  search  was  made  to  find  John 
Morgan's  settlement  in  Ireland,  Scotland,  Man,  Jersey,  and  Guernsey,  by  the  said 
overseers  of  Leeds.  3rd,  That  the  examination  does  not  shew  in  what  manner  the 
search  was  made  in  England.  4th^  That  although  the  said  examinations  shew 
that  the  said  L.  M.  and  her  children  were  living  with  her  said  husband  in  the  said 
township  of  Leeds,  at  the  time  when  the  said  examination  was  taken,  yet  it  does  not 
appear  on  the  said  examinations  that  the  said  pauper  L.  M.  consented  to  be  removed 
to  the  said  township  of  Washton^  or  consented  to  be  removed  at  all  without  her  hue* 
band,  the  said  J.  M.  5th,  That  the  said  examinations  were  informal,  insufficient! 
and  bad,  in  respect  of  other  matters,  besides  those  to  which  the  preceding  grounds 
of  appeal  relate ;  and  that  the  said  examinations  do  not  shew  a  good  and  sufficient 
cause  for  the  removal  of  the  said  paupers  from  the  said  township  of  Leeds  to  the  said 
township  of  Wasliton.  6th,  That  the  examinations  whereon  the  said  order  of  re- 
moval was  made  were  not  duly  taken. 

X|ftJt£COBDSR  quashed  the  order  on  the  fourth^  fifth,  and  sixth  grounds. 

F 


the  whole  familv  wonld  hare  of  the  birthplace  being  in  Ireland,  &c.  rather  than 
there.  Thia  ground  of  objection  in  England,  ^ith  which  it  would  be  uaeleaa  to  hnr* 
■rgmnent  about  the  probabUities     den  this  report.^5. 


TBimTY  term;  18il  53^ 

Blut  (widi  whom  was  StapUton),  in  snpport  of  the  order  of  Senion8«*-In  R.  v. 
Wham  (5  East,  113),  the  wife  assented  to  the  removal  from  her  husband,  here  she 
■tt  not  done  so.    In  R.  v.  Leeds  (4  B.  Sc  Aid.  498),  that  judgment  was  upheld. 

HaU  (with  whom  was  Pashlev). — The  headings  need  not  exhibit  the  particulantj 
of  a  formal  caption,  it  is  enough  to  state  the  subject-matter.  The  presumption  is, 
mma  rite  ado.  {Candle  v.  Seymour,  1Q.B.  888;  R.y.  SUkstone,  2Q.B.  520.) 
The  onus  of  the  proof  that  the  husband  was  born  in  Ireland,  &c.  was  upon  the  appel- 
lants; the  maiden  settlement  of  the  mother  suflSces.  (iL  v.  St.  Margaret's,  Leicester^ 
SAd.  &  EIL  644.)  The  wife  did  not  dissent,  and  was  present  whilst  this  sentence 
was  named.  Pickard  v.  Sears  (6  Ad.  &  £1L  469) ;  R.  v.  Eastbourne  (4  East,  103), 
aod  R.  F.  EHham^  decide  this  case. 

Cur.  adv.  vult. 

Fer  CuBiAU^ — It  is  not  necessary  to  determine  whether  R.  ▼.  EUham  is  rightly 
decided,  for  in  this  case  there  is  no  evidence  that  the  wife  consented  to  be  removed 
aray  from  her  husband,  and  the  order  of  removal,  therefore,  clearly  cannot  be  sus- 


Order  of  Sessions  confirmed, 

Ob  Jane  Srd,  Hilary  Term — 

Hailf  in  support  of  the  order  of  removal. — Two  of  the  children  removed  under  the 
Mfa  were  above  the  age  of  nurture,  and  might  therefore  be  removed  from  their 
■wuts,  and  without  thar  mother,  to  her  maiden  settlement. , 

Cur,  adv.  vuU, 

Bar  Curiam.— The  order  of  the  borough  Sessions  was  confirmed  solely  upon 
te^pauud  that  the  wife  had  not  consented  to  the  removal  from  her  husband. 
Allhe  time  of  the  hearing  of  this  appeal,  we  did  not  recollect  the  fact  that  the  ages 
of  Ihe  children  were  different,  and  that  two  of  them  were  above  the  age  of  nurture,  and 
iewftae  might  be  removed  without  their  mother.  It  now  becomes  necessary,  there- 
m^  to  determine  the  other  objections  made  by  the  appellants.  One  of  the  points 
i  selection  relates  to  the  examination  of  the  father  and  mother,  which  were  taken 
ndang  the  settlement  of  the  father,  whereas  the  order  relates  to  the  settlement  of 
heaoUier.  But  an  inquiry  into  the  father's  settlement  was  necessary  in  this  case» . 
ite  foundation  of  the  matter^  for  until  his  settlement  was  found  to  be  unknown^ 
be  nother^s  maiden  settlement  was  not  material.  The  headings  shew  jurisdiction, 
Indi  is  enough,  for  this  is  not  the  case  of  an  indictment  for  perjury,  when  more 
■ticalarity  is  required.  As  it  appears  that  diligent  inquiries  for  the  father  s  set- 
iessent  were  made,  that  is  a  sufficient  statement ;  their  precise  nature  need  not  be 
Med,  nor  need  the  examinations  negative  the  birth  of  the  pauper  in  Ireland,  Scot- 
nd,  or  the  Islands  of  Man,  Scilly,  Jersey,  or  Guemsev.  It  is  impossible  to  do  so 
leqrt  by  shewing  where  the  man  was  bom,  and  it  is  absurd  to  require  it.  We  are 
berefore  of  opinion  that  the  order  of  removal  was  good  as  to  the  two  children . 
bsve  the  age  of  nurture,  but  bad  as  to  the  mother  and  those  below  the  age  of 

Order  partially  quashed  and  confirmed  accordingly. 


TwE  QusBN  V.  Thb  Justices  of  the  West  Riding  (Bickinoton  v.  Elland). 

E«w  will  m»i  be  giom  to  JUe  a  tmpplewtefUat  affidatit  to  dutmguuh  a  ease  fnm  one  already 
dteidad,  in  order  to  obtain  a  mandamue  to  hear  an  appeoL 

A  RULE  had  been  obtained  to  shew  cause  why  a  mandamus  should  not  issue  to 
[\  oonmand  the  justices  of  the  West  Riding  Sessions  to  enter  continuances  and 
car  an  appeal ;  but  in  consequence  of  the  similarity  between  this  case  and  that  of 
1e  Queen  r.  The  Justices  ofKesteven  (antB,  p.  8),  Jiotf,  for  the  appellants,  obtained 
tve  to  take  time  to  consider  whether  he  could  distinguish  this  case  from  that  of  The 
}uen  V.  The  Justices  ofKesteven. 

On  Friday,  May  24th,  Hall  again  applied  to  the  Court  for  leave  to  file  a  supple- 
cntary  affidavit  to  enable  him  then  to  distinguish  the  two  cases.    The  affidavit  will 
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shew  that  both  parties  were  misled  by  the  decisions  which  The  Queen  v.  Ketieven 
overruled.  There  is  no  rule  of  jurisdiction  against  the  reception  of  additional  affi- 
davits ;  it  is  merely  a  matter  of  convenience.  (2  Chit.  Arch.  785.)     Here  it 


expressly  intended  that  the  point  at  issue  between  the  parties  should  be  raised  by 
mandamus  rather  than  by  a  case,  that  being  the  dieaper  mode  of  proceeding.     Till 
last  term^  every  one  had  believed  that  this  was  a  legal  and  proper  mode  of  raising 
the  point.    By  repeated  decisions,  the  Court  has  upheld  this  very  mode  of  procedure. 
{Reg.  V.  The  Justices  of  Cormoall,  5  Ad.  &  £11.  134;  Reg.  v.  The  Justices  ofDerby^ 
shire,  6  Add.  &  £11.  885 ;  Reg.  v.  The  Justices  of  Denbighshire,  9  Dowl.  509.)     These 
cases  are  all  overruled  by  Reg.  v.  Kesteven ;  but  the  Court  will  not  punish  parties  who 
have  been  misled  by  its  own  error.    [Lord  Denman,  C  J. — ^We  understood  that  yoa 
would  be  able  to  distinguish  this  case  from  Reg.  v.  Kesteven,  if  we  gave  you  time  to  file  a 
fresh  affidavit.]    In  overruling  Reg.  v.  Carnarvonshire^  the  Court  only  overruled  its  own 
decision ;  but  I  now  shew  that  it  overruled  also  the  decision  of  Littledalcy  J.  in  Reg.  r. 
The  Justices  of  ComvmLl.  [Lord  Drnman,  CmJ. — You  are  rather  taking  advantage  of 
the  permission  we  gave  you  to  endeavour  to  distinguish  this  case.   You  now  say  that  by 
filing  another  affidavit  we  shall  see  cause  to  overrule  our  former  decision.]    I  take  it  at    ^ 
an  indulgence  to  be  allowed  to  file  thb  additional  affidavit.   [Lord  Denmak,  C.  J.—    > 
If  you  had  asked  this  at  first,  I  think  I  know  what  the  Court  would  have  said.]    The    i| 
Court  sees  the  ill  consequences  of  overruling  ten  or  twelve  decisions,  and  putting  an  'L 
end  to  a  cheap  mode  of  proceeding.    [Lord  Dbnman,  C.J. — That  is  not  to  the  % 
purpose.   To  say  that  it  is  cheaper,  is  no  reason  that  it  is  proper.]   The  course  of  the    \ 
decisions  of  this  Court  has  been  such  as  necessarily  to  mislead.    If  I  am  permitted    ;, 
to  file  this  affidavit,  it  would  shew  that  justice  had  not  been  done  in  this  case.  [Lord    ^j 
Denman,  C.  J.— The  Court  has  considered  the  cases,  and  has  decided  that  an  ener    ^ 
was  made  in  the  course  then  adopted ;  and  it  has  corrected  that  error  in  the  leit    , 
case;  and  the  only  question  now  is,  can  you  distinguish  this  case  from  that?]    In  Bos    .. 
V.  The  Justices  of  Lancashire  (7  B.  &  C.  691),  (a)  a  mandamus  was  granted  to  compel 
the  justices  to  hear  an  appeal,  of  which  due  notice  had  not  been  given,  and  Lord    ^ 
Tenterden,  C.J.  then  said — ''Justice  will  be  most  satisfactorily  administered  by    I 
ordering  the  justices  to  enter  continuances  and  hear  the  appeal.    They  certainly    ^ 
had  a  discretionary  power  to  make  rules  for  the  governance  of  the  practice  at  the 
Sessions,  but  the  case  cited  (72.  v.  The  Justices  of  Wiltshire,  10  £a8t,  404)  (a)  shews 
that  this  Court,  for  the  purposes  of  justice,  will  interfere  to  control  that  discretion."  So 
in  this  case,  for  we  acted  according  to  what  we  were  bound  to  think  right.  {R.  v.  The 
Justices  of  Wiltshire,  1  £ast,  683.)  (a)     [Lord  Denman,  C.  J — Rex  v.  The  Justices 
of  Wiltshire  was  an  appeal  out  of  time,  which  the  Court  thought  in  time,  owing  t0 
the  circumstances  of  the  case.    If  a  rule  were  to  be  granted  to  shew  cause  why  a 
supplemental  affidavit  should  not  be  filed,  that  would  give  the  opposite  party  aa 
opportunity  of  answering  it]     Certainly. 

Cur.  adv.  vuU» 

The  judgment  of  the  Court  was  given  on  Monday,  the  3rd  of  June. 

Per  Curiam. — We  think  that  this  application  cannot  be  granted.  The  case  of 
Reg.  V.  The  Justices  of  Kesteven  was  rightly  decided.  We  have  for  some  time  been  of 
opinion  that  the  cases  of  Reg.  v.  The  Justices  of  Derbyshire  and  Reg.  v.  The  Justices  ef 
Carnarvonshire  could  not  be  supported^  and  they  have  been  properly  overruled. 

Leave  refused* 

(a)  These  cases  afFord  no  authority  for  granting^  and  their  discretionary  |X>wer ;  and  the  Court  Mk 

a  mandamus  ia  this  case.    They  all  three  relate  to  will  do  so,  where  the  justices  have  clearly  done 

the  DOD-hearing  of  appeals,  and  have  therefore  re-  wrong  on  a  preliminary  point;  but  in  R,  ▼.  ThjeJtu* 

ference  to  **  preliminary  points,"  to  which  the  in-  Hces  of  Monmouthshire  (3  Dowl.  306),  Mr.  Jostles 

terfereoce  of  the  Qaeen's  Bench  extends.    In  the  Patteson,  citing  this  case  in  10  East,  says  that  it  !• 

case  in  10  East,  Lord  Ellenboroagh,  C.J.  certainly  one  in  which  **  some  of  the  expressions  have  beca 

lays  down  the  doctrine  that  the  Court  may  exercise  a  cautiously  abstained  from  in  later  cases,  because  fksr 

**  kind  of  visitatorial  jurisdiction  *'  o?er  the  justicei  judges  thought  they  went  too  far.''^^. 


> 
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C.P.  Monday^  June  3. 
Peters  and  Another  v.  Cl arson  and  Another. 

r  io  the  condensation  to  be  paid  to  the  ownert  or  occujMrs  of  land  for  damage  done 
ai  qf  materiaUf  SfC,  under  the  54M  eect.  qf  b  SfS  Wm.  4,  c.  50,  or  by  the  making, 
.  of  ditches,  drains,  Sfc,  under  the  67th  sect.,  are  to  be  settled  by  order  qf  the  justices- 
Sessions  for  the  highways;  and  an  actioii  of  trespass  is  not  maintainable  against  the 
highways  for  any  thing  done  under  the  authority  qf  those  sections,  by  reason  qf  their 
lid  or  tendered  any  compensation  to  the  owners  or  occupiers  qf  the  land  damaged ;  the 
uch  compensation  being  a  condition  subsequent,  and  not  a  condition  precedent,  to  the 
surveyors  to  enter  upon  the  lands  for  those  purposes, 

SS — quare  dausumjregit.  Pleas — Ist,  Not  guilty,  by  statute,  (a)  2nd, 
he  defendants  were  surveyors  of  the  highways ;  that  the  close  in  which, 

a  common  highway ;  and  that  the  defendants  entered,  &c.  for  the  pur- 
nsing  and  keeping  open  a  certain  drain,  as  they  lawfully  might,  &c. 
admitting  that  the  close  in  which,  &c.  adjoined  a  common  highway, 
sque  residuo  causa.  The  defendants  were  surveyors  of  the  highways  ; 
rharacter  had,  on  the  24th  of  March,  1843,  opened  a  drain  on  the  land 
iff*s^  which  adjoined  a  certain  highway,  for  the  purpose  of  letting  off* 
lerefrom;  but  had  not  made  or  tendered  any  compensation  to  the 
the  damage  done  to  their  land.  On  the  8th  of  April  following,  notice 
s  given,  but  there  was  no  evidence  whether  a  Special  Sessions  for  the 
id  been  held  between  the  24th  March  and  the  8th  April.  On  the 
last  Warwickshire  Spring  Assizes,  1844,  before  Tindal,  C.J.,  a  verdict 
)r  the  defendants ;  but  the  learned  judge  reserved  leave  to  the  plaintiffs 
i  Court  to  set  aside  that  verdict,  and  to  enter  one  for  the  plaintiffs, 
mages.  Mannings  Serjt.  having,  on  a  previous  day,  obtained  a  rule  to 
n  pursuance  of  the  leave  reserved, 

rjt.  (with  whom  was  G.  Hayes)  now  shewed  cause. — There  is  no  dispute 
:s ;  the  defendants  are  admitted  to  have  been  surveyors  of  the  highways, 
ccasion  in  question  to  have  acted  in  that  character.  The  question  is, 
>ie  to  this  action  of  trespass  ?  That  depends  on  the  54th  &  67th  sects,  of 
4,  c.  50  (the  General  Highway  Act).  The  67th  section  authorizes  the 
•  make,  scour,  cleanse,  and  keep  open  all  ditches,  drains,  &c.  in  and 
lands,  adjoining  any  highway,  **  upon  paying  the  owner  or  occupier  of 
Src.  for  the  damages  which  he  shall  sustain  thereby,"  to  be  settled  and 

same  manner  as  the  damages  for  getting  materials.  That  manner  is 
\f  the  54th  section,  which  provides  that  the  surveyor  shall  make  such 
or  the  materials  taken  away,  and  also  for  the  damage  done,  **  as  shall  be 

owing    are   the  clauses    of  5  &  6  of  the  said  materials  as  by  the  discretion  of  the  said 

material  to  this   case.     Sect.  54.  surveyor  shall  be  thought  necessary  to  be  employed. 

lawful  for  every  such  surveyor,  for  in  the  amendment  of  the  said  highways  ;  the  said 

lud,  by  license  in  writing  from  the  surveyor  making  such  satisfaction  for  the  materials, 

pedal  Sessions  for  the  highways,  to  which  may  be  got  or  taken  away,  and  also  for  the 

I,  and  get  materials,   if  sufficient  damage  done  to    such  lands  or   grounds  by  the 

conveniently  within  such  waste  lands,  getting  and  carrying  away  the  same,  as  shall  be 

Is,  rivers,  or  brooks,  in  or  through  settled  and  ascertained  by  order  of  the  justices  at  a 

■al  inclosed  lands  or  grounds  of  any  special  Sessions  for  the  highways. 
>ever  (such  lands   or  grounds  not         Sect.  67.  That  the  said  surveyor,  district  sur- 

),  yard,  avenue  to  a  house,   lawn,  veyor,  or  assistant  surveyor   shall  have  power  to 

or  inclosed  plantation,  or  inclosed  make,  scour,  cleanse,  and  keep  open  all  ditches, 

ding  100  acres  in  extent)  within  the  gutters,  drains,  or  watercourses,  and  also  to  make 

le  same  shall  be  wanted,  or  within  and  lay  such  trunks,  tunnels,  plats  or  bridges,  as 

ish  adjoining  or  lying  near   to  the  he  shall  deem  necessary,  in  and  through  any  lands 

liich  such  materials  shall  be  required,  or  grounds  adjoining  or  lying  near  to  any  highway, 

ir  to  sneh  justices  that  sufficient  ma-  upon  paying  the  owner  or  occupier  of  such  lands  or 

eonveniently  be  had  in  the  parish,  grounds,  provided  they  are  not  waste  or  common^ 

tiways  lie,  or  in  the  waste  lands  or  for  the  damages  which  he  shall  sustain  thereby,  to 

Is,  rivers  or  brooks  of  such  adjacent  be  settled  and  paid  in  such  manner  as  the  damagee 

It  a  sufficient  quantity  of  materials  for  getting  materials  la  inclosed  lands  or  grounds 

the  use  of  the  parish,  where  the  are  herda  directed  to  be  settled  and  paid. 
and  to  take  and  carry  away  so  much 
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settled  and  ascertaiQed  by  order  of  the  justices  at  a  Special  Sessions  for  the  highways.'' 
No  satisfaction^  therefore^  could  be  made,  until  a  Special  Sessions  for  the  highways 
had  been  held,  and  had  settled  and  ascertained  its  amount :  here  it  is  clear  that  no 
such  Special  Sessions  had  intervened  between  the  commission  of  the  act  complained 
of  and  the  notice  of  action ;  for  the  45th  section  of  the  Act  expressly  aUows  fourteen 
days  from  the  20th  March,  for  the  holding  of  that  Special  Sessions,  at  which  all  the 
other  Special  Sessions  for  the  year  are  to  be  fixed  and  appointed.  No  laches  can  be 
imputed  to  the  defendants ;  for  the  only  tribunal  to  which  they  could  go  for  the  pur- 
pose of  having  the  compensation  to  the  plaintiffs  settled  and  ascertained,  was  that  of 
the  justices  in  Special  Sessions  assembled.  Bot/fidd  v.  Porter  (13  East,  200)  is  a 
decisive  authority  on  that  point.  There  has  been  no  tender  c^  amends  by  the 
defendants,  and  none  is  required.  The  opening  of  the  drain  may  be  an  injury  to  the 
plaintiffs  land,  or  it  may  not :  the  justices  in  Special  Sessions  must  decide  that  que^ 
tion ;  but  the  Act  gives  the  surveyors  license  to  enter;  and,  indeed,  it  goes  further; 
for  sect.  109  provides  that,  if  the  matter  or  thing  complained  of  shall  appear  at  the  trial 
of  any  action  to  have  been  done  under  or  by  virtue  of  this  Act,  the  jury  shall  find  a 
verdict  for  the  defendant.  The  defendants,  therefore,  cannot,  at  all  events,  be  treated 
as  trespassers ;  and  this  rule  must  be  discharged. 

Mannings  Seijt.  (with  whom  was  Mellor),  contra. — This  case  altogether  depends 
upon  the  construction  of  the  67th  section  of  the  Highway  Act,  and  the  language  of  that 
section  is  clearly  sufficient  to  support  the  action.  The  defendants  were  unquestion- 
ably trespassers,  unless  they  had  authority  under  that  section;  and  what  is  the 
auUiority  which  that  section  gives?  It  empowers  the  surveyors  of  highways  to 
make,  scour,  cleanse,  and  keep  open  all  ditches,  gutters,  drains,  &c  in  and  through 
lands  adjoining  highways — When  ?  **  Upon  paying  the  owner  or  occupier  of  such 
lands,  &c.  for  the  damages  which  he  shall  sustain  thereby."  Excepting,  thereforeb 
**  upon  such  payment,"  no  authority  or  power  whatever  is  given.  Here  there  has 
been  no  such  payment,  and  the  defendants  are  liable  in  trespass.  There  should  at 
all  events  have  been  a  tender  of  some  compensation  to  the  plaintiff  before  the  entry 
upon  his  land. 

TiNDAL,  CJ. — It  seems  to  me  that  the  proper  construction  of  the  67th  section  of 
the  5  &  6  WilL  4,  c.  50  does  not  make  thie  ascertainment  of  the  damages  or  the 
tender  or  payment  of  them  a  condition  precedent  to  the  authority  which  is  given 
to  the  surveyors,  and  upon  which  they  had  a  right  to  enter  on  the  occasion  in 
question,  llie  object  of  their  entry  was  to  let  off  certain  water  which  was  so 
collected  as  to  become  a  nuisance  to  the  highway;  and  under  section  67  they  have 
power  ''  to  make,  scour,  cleanse,  and  keep  open  all  ditches,  gutters,  drains,  &e» 
in  and  throueh  any  lands,  &c.  adjoining  any  highway ;"  then  come  the  words  which 
give  ground  for  the  contention  on  the  part  of  the  plaintiflb  :  *'  Upon  paying  the  owner 
or  occupier  of  such  lands  or  grounds,  provided  they  are  not  waste  or  common,  for  the 
damages  which  he  shall  sustain  thereby,  to  be  settled  and  paid  in  such  manner  as  the 
damages  for  getting  materials  in  inclosed  lands  or  grounds  are  herein  directed  t» 
be  settled  and  paid."  Primd  faciei  certainly,  loo&ng  only  at  the  words  ''upon 
paying  the  owner  or  occupier  of^uch  lands  or  grounds,"  the  payment  required  would 
appear  to  be  a  concurrent  act;  but  it  is  obviously  quite  impossible  to  ascertain  befim 
the  damage  is  done  what  injury  will  be  sustained  by  the  owner  of  the  land.  There- 
fore, if  this  section  stood  alone,  and  contained  no  reference  to  the  54th  section,  I 
should  think  that  it  could  not  be  understood  as  meaning  that  the  payment  or  tender 
of  damages  was  to  be  an  act  concurrent  with  the  entry ;  and  if  that  be  so,  then  such 
payment  would  be  a  condition  subsequent,  and  not  a  condition  precedent  But  the 
words  of  the  statute  do  not  stop  here ;  the  54th  section  allows  the  surveyors,  br 
license  in  writing  from  the  justices  at  a  Special  Sessions  for  the  highways,  to  search 
for,  dig,  and  get  materials,  if  sufficient  cannot  be  conveniently  had  within  waste  lands, . 
&c.,  in  the  several  or  inclosed  lands  of  any  person  whomsoever,  &a,  ''the  said  surveyor 
making  such  satisfaction  for  the  materials  which  may  be  got  or  taken  away,  and  also 
for  the  damage  done  to  such  lands  or  grounds  by  the  getting  and  carrying  afvay  the  same^ 
a  settled  and  ascertained  by  order  of  the  justices  at  a  Special  Sessions  for  the 
f  and  I  confess  that  I  cannot  myself  see  any  difference  between  the  words 
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'*  upoD  paying  ^  and  the  words  "  making  satisfiEiction."    There  is  a  case  (a)  already  de- 
cided oo  a  former  Act  of  Parliament  relating  to  highways*  which  shews  that  if  materida 
ne  taken^  and  for  that  purpose  a  new  way  is  made  over  the  plaintiff's  land,  it  is  not 
necessary  for  the  surveyors  to  shew  that  the  damages  paid  into  court  are  sufficient 
to  compensate  the  owner;  because  the  Court  say  there  that  the  jury  at  Nisi  Prius 
cannot  try  that  question  at  all,  the  statute  having  referred  it  entirely  to  the  decision 
ef  the  justices  at  Special  Sessions.     Then  the  question  arises,  whether  there  is  any 
material  diflEerence  between  the  new  Highway  Act  and  the  old  one  (h)  in  this  respect; 
snd  if  we  look  at  the  words  of  the  statutes^  they  really  are  substantially  the  same. 
The  construction  of  both  must  be  governed  by  tne  decision  in  the  case  of  Bo^eld 
1. Porter;  and  that  shews  that  the  present  action  is  not  mamtainable.    There  is 
BOthinff  that  I  can  see,  even  now,  which  prevents  the  plaintiff  from  going  to  the 
Spedal  Sessions  for  the  highways,  and  getting  compensation  for  any  injury  which 
BMrr  have  been  done  to  his  land.    This  rule  must  consequently  be  discnarged. 
CoLTMAK  and  Cbesswell,  JJ.  (c)  concurring, 

Rule  discharged*  (d) 


Q.B.  Monday^  June  3. 
The  Queen  v.  The  Inhabitants  of  Skipton. 

tmm  frtntndfor  quatking  a  writ  of  certiorari  issued  for  the  purpose  of  bringing  up  mt  order  qf 
f^tit  Sessions,  made  upon  appeal  against  an  order  qf  Justices ,  that  it  does  not  disclose  who  were 
fl»  wmpondemis;  it  does  enough  if  it  so  describes  the  order  that  the  Court  of  Quarter  Sessions 
em  dmriy  see  what  is  to  be  returned.  The  recognizance  entered  into  in  pursuance  of  stat,  5  Geo,  2, 
f^  If,  #.  2t  was  conditioned  to  prosecute  the  certiorari  with  effect  and  to  pay  costs  to  **  the  prose" 
cater/'  Meld  st^fieient,  because  the  practice  qf  the  Court  is  to  make  the  party  at  whose  instance  the 
wrii  goea  the  drfendani,  and  the  other  party  "  the  prosecutors  ;**  and,  according  to  that  practice, 
Ok  respondent  parish  wouid  be  **  the  prosecutors,** 

CERTIORARI  commanding  Charles  Heneage  Elsley,  Esq.,  Recorder  of  the  dty 
of  York,  assigned  to  hear  and  determine  divers  felonies,  &c.,  to  send  under  his 
Hal  before  the  Queen,  at  Westminster,  immediately,  &c.,  all  and  singular  orders  made 
ly  him  lupoD  the  appeal  of  the  inhabitants  of  the  township  of  Skipton,  in  the  West 
luding  of  our  county  of  York,  appellants  against  an  order  of  two  justices  of  the  peace 
fiir  the  said  dty,  adjudging  the  settlement  of  one  Jas.  Gill  Scowby,  an  alleged  lunatic, 
to  be  at  the  said  township  of  Skipton  ;  with  all  things  touching  the  same  as  fully 
uA  perfisctly,  he. 

Dated  the  SOth  day  of  May,  in  the  sixth  year  of  the  reign  of  the  Queen. 

Betom:  Setting  out  the  entry  and  respite  at  the  Epiphany  General  Quarter 
Ssssions  of  the  Peace,  held  at  the  Guildhall  of  the  dty  of  York,  on  the  2nd  dajr  of 
JsDoarjy  A.  D.  1843,  of  an  appeal  against  an  order  of  two  justices  for  the  said  city, 
bearii^  date  the  17th  day  of  October,  1842,  adjudging  the  last  legal  settlement 
of  one  Jas.  Gill  Scowby,  an  alleged  lunatic,  to  be  at  the  said  township  of  Skip- 
too,  and  ordering  the  churchwardens  and  overseers  of  the  poor  of  the  said  town- 
sh^  to  pay  to  the  churchwardens  and  overseers  of  the  poor  of  the  parish  of  St. 
Dcnnisy  in  the  said  city  of  York,  a  certain  sum  of  money  therein  mentioned,  being 
the  reasonable  charges  of  conveying  the  said  Jas.  Gill  Scowbj^  to  a  certain  house 
tecin  mentioned,  and  duly  licensed  for  the  reception  of  insane  persons,  and 
alio  to  pay  to  the  keepers  of  the  said  licensed  house  the  weekly  sum  of  8s.  6d. 
far  the  maintenance,  medidne,  dothing,  and  care  of  the  said  J.  G.  Scowby,  &c., 
ind  that  at  the  Easter  General  Quarter  Sessions  for  the  said  city  of  York,  hdd 
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Btgifiad  ▼.  PoHer  (13  East,  200).  (c)  Manle,  J.  was  absent  in  consequence  of  in- 

I  17  G.  3,  c.  78,  the  29th  sect,  of  which  cm-  din»osition. 

IMpcfs  snnrryors  to  get  materials  from  inclosed  (d)  SeeZ<it/«r  ▼.  Lohley  (7  Ad.  &  EU.  124),  and 

Mi,  "  the  said  svnreyors  making  such  satisfac-  Paddock  t.  Forrester  (3  Scott,  N.  R.  715),  in  both 

tt«  fsr  the  daaiage  to  be  done  to  such  lands  or  of  which  cases  similar  expressions  to  those  used  ia 

~      '  ,*'  Sec.  as  ahaU  be  agreed  on  between  the  the  54th  and  75Ui  sections  of  5  &  6  Wm.  4,  c.  50, 

or,  in  MM  of  ditagromcnt,  settled  by  the  reedTod  a  iimilar  eonstmetion.— B. 


▼OL.  I. 


£d  MAGISTRATES'  CASES. 

on  Tuesday,  the  4th  day  of  April,  A.  D.  1843,  before  Charles  Heneage  Elsley,  Esq*^ 
the  Recorder^  the  same  came  on  to  be  heard ;  and  after  hearing  evidence  and  the 
arguments  of  counsel  on  both  sides,  it  is  ordered  and  adjudged  by  that  Court  that 
the  said  order  be  confirmed,  and  the  same  is  confirmed  accordingly. 

C.  H.  £lslet,  Recorder.     (L.  S.) 

The  order  of  the  two  justices  was  also  returned.  The  recognizance  entered  into 
by  the  appellants,  in  pursuance  of  5  Geo.  2,  c.  19^  s.  2,  was  conditioned  to  prosecute 
the  certiorari  with  effect,  and  to  pay  *'  to  the  prosecutors'*  their  costs,  &c.  A  rule 
nisi  having  been  obtained  to  quash  the  writ  of  certiorari. 

Hall  now  shewed  cause.— The  principal  ground  for  this  application  is,  that  the 
writ  does  not  disclose  who  were  the  respondents  in  this  appeal,  but  that  omission  is 
wholly  immaterial.  All  that  is  required  in  the  writ  of  certiorari  is  such  a  description 
of  the  orders  that  the  Court  below  may  know  what  is  to  be  returned.  Objections  of 
this  kind  have  always  been  taken  on  the  ground  of  variance  between  the  return  and 
the  writ ;  but  where  that  objection  exists,  the  consequence  is — not  that  the  writ  is 
bad,  but  that  the  order  is  not  returned.  In  Rex  v.  Barking  (4  Salk.  452),  a  certuh- 
rari  issued  to  remove  all  orders  concerning  the  inhabitants  of  the  parish  of  Barking, 
Needham-Market,  and  Darmesden  hamlets ;  and  the  orders  mentioned  Barking,  and 
Needham  and  Darmesden  hamlets,  which  was  held  a  variance,  because  the  return 
did  not  say  that  Needham  and  Needham-Market  were  the  same  place ;  but  in  this 
case  there  is  clearly  no  variance ;  the  omission  of  the  respondents  cannot  be  so  con- 
sidered; the  question  is,  whether  the  Recorder  had  sufficient  information;  and  the 
best  answer  i%  that  he  has  sent  up  the  right  order.  Further,  it  nowhere  appears 
who  are  the  parties  applying  for  this  writ,  and  consequently  the  case  is  governed  by 
Daniel  v.  Phillips  (4  T.  R.  499)^  where  it  was  held  that  third  persons  cannot  object 
to  the  misdirection  of  a  certiorari  to  remove  a  cause  from  an  inferior  court,  if  the 
proper  officers  in  whose  keeping  the  record  was  waive  the  objection  and  return  the 
record  upon  such  writ.  That  the  names  of  the  respondents  were  not  given  can,  how- 
ever, be  no  objection  at  all.  The  Crown  might  not  know  the  respondents'  names ;— or 
the  very  objection,  on  account  of  which  the  order  was  to  be  removed,  might  be,  that 
there  were  in  fact  either  wrong  respondents  or  none  at  all.  That  is  so  here.  It  will 
be  contended  that  there  were  wrong  respondents  in  point  of  fact,  and  that  the  appel- 
lants are  consequently  entitled  to  no  remedy  by  certiorari,  (a)  If  so,  then  the  judg- 
ment of  the  Quarter  Sessions  to  confirm  the  order  must  be  wrong,  and  we  are  en- 
titled to  have  it  quashed.  The  last  objection  is,  that  the  recognizance  is  not  drawn 
up  in  a  form  adapted  to  this  case*  The  condition  is,  that  '<  if  the  inhabitants  of  the 
parish  of  Skipton  shall  prosecute  with  effect,  &c.,  a  writ  of  certiorari  issued  out  of 
the  Court  of  our  Lady  the  Queen,  &c.,  and  shall  pay  to  the  prosecutors,  within  one 
month  next  afler  the  said  orders  shall  be  confirmed,  all  their  full  costs  and  charges,** 
&c. ;  and  it  is  contended  that  that  condition  must  be  incorrect,  because  it  requires 
the  prosecutors  to  pay  to  the  prosecutors  their  costs ;  but  the  answer  is,  that  by  the 
practice  of  this  Court,  as  soon  as  the  writ  has  issued,  the  prosecutor  of  the  writ,  or, 
m  other  words,  the  party  at  whose  instance  it  has  issued,  becomes  the  defendant, 
and  the  other  party  the  prosecutor ;  and  even  if  the  objection  were  valid,  it  would 
form  a  ground  for  quashing  the  allowance  only,  not  the  writ — the  recognizance 
being  entered  into  afler  the  writ  has  issued,  but  before  it  is  allowed.  This  was 
decided  in  the  case  of  Rex  v.  Abergele  (5  Ad.  &  E.  793 ;  1  Nev.  &  P.  235). 

Bliss,  in  support  of  the  rule. — This  form  of  recognizance  might  be  very  proper  on 
the  removal  of  an  indictment  by  certiorari,  but  it  is  inapplicable  to  the  present  case. 
The  statute  5  Geo.  2,  c.  19,  s.  2,  directs  the  recognizance  to  be  conditioned  for  the 
payment  of  costs  to  the  party  who  shall  be  decided  to  have  been  entitled  on  the 
appeal ;  but  this  recognizance,  which  must  be  construed  according  to  its  own  terms, 

(a)  The  argument  on  this  and  another  point  is  case  ^as  in  any  respect  distingaisbable  from  Reg* 

emitted,  as  the  Court  refused  to  entertain  them,  the  v.  The  Justices  of  Kent    (2  U.  B.  686)  ?     And, 

rule  not  having  been  drawn  up  upon  reading  the  affi-  upon  the  latter,  whether  such  notice  had  been  given 

davits  which  raised  those  points.  The  question, how-  to  the  Recorder  as  was  required  by  the  stat.  ISGeo. 

--^j  upon  the  former  was,  whether  the  clerk  of  the  2,  c.  18,  s.  5,  Reg.  v.  How  (11  Ad.  &  E.  159)  being 

'*  or  the  magistrates  ought  to  have  been  made  cited  in  support  of  the  objection  ?— B. 

retpondeuts  on  this  appeal,  and  whether  thij 
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provides  that  the  parish  shall  prosecute  the  writ  with  effect  and  pay  costs  to  the 
nrosecutors — that  is»  to  themselves.  [[Lord  Denman,  C.  J.  (having  consulted  the 
Master  of  the  Crown  Office.) — This  certiorari  is  issued  at  the  instance  of  the  inhabi- 
tants of  the  parish  of  Skipton ;  they  are  the  appellant ;  and  the  rule  is  to  make  the 
party  at  whose  instance  the  writ  goes  the  defendants,  and  the  other  party  the  prose- 
cutor ;  this  recognizance,  therefore,  is  quite  intelligible  according  to  the  practice  of  the 
Court;  and  that  practice  is  quite  unvarying. (a)]  Then  the  writ  is  defective  in 
omitting  to  name  the  respondents,  and  must  be  quashed  upon  that  ground. 

Lord  Denman,  CJ. — All  that  can  be  required  is,  that  the  certiorari  shai\  describe 
the  orders  in  such  a  manner  that  the  Court  of  Quarter  Sessions  may  plainly  see 
what  is  to  be  returned,  and  beyond  all  doubt  there  is  such  a  description  here. 

Pattbson,  J. — ^It  is  not  pretended  that  there  is  any  misdescription  of  the  order  in 
this  writ. 

Williams,  J.  and  Coleridge,  J.  concurring. 

Rule  discharged. 


Q.B.  Wednesday,  June  S. 
The  Queek  v.  The  Inhabitants  op  the  Township  of  Macclesfield. 

Tie  Court  of  Queen'i  Bench  will  not  hear  any  ease  sent  from  the  Court  of  Quarter  Sessions  which 
tmdmns  a  proviso  that  in  a  certain  event  the  appeal  is  to  be  sent  back  to  be  heard  by  the  Sessions. 

ON  appeal  against  an  order  of  two  justices  for  the  removal  of  Samuel  Hutchinson 
and  family  from  the  township  of  Macclesfield,  in  the  county  of  Chester,  to 
the  parish  of  Church  MinshuU,  in  the  same  county,  the  Court  of  Quarter  Sessions 
qoadied  the  order  for  insufficiency  in  the  examinations,  subject  to  the  opinion  of  this 
Court  upon  a  case  which  ended  thus:  <<  If  the  Court  shall  be  of  opinion  that  the  said 
eiaminations  were  so  insufficient,  then  the  said  order  of  removal  to  be  quashed,  and 
the  said  order  of  Sessions  to  stand  confirmed.  If  the  Court  shall  be  of  opinion  that 
the  said  examinations  were  in  most  respects  sufficient,  then  the  Sessions  to  be 
directed  to  enter  continuances  and  hear  the  appeal.''   Upon  the  case  being  called  on. 

Lord  Dsnman,  C.  J. — We  cannot  have  this  case  discussed,  as  we  have  already 
hud  down  the  rule  on  the  subject.(6)  When  the  Sessions  send  a  case  here,  they 
have  no  authority  to  attach  the  condition  that  in  a  certain  event  the  Sessions  shall 
be  directed  to  enter  continuances  and  hear  the  appeal. 

Toumsendt  in  support  of  the  order. 

Davidsout  contra. 

Case  struck  out  of  the  Paper  * 


The  Queen  ».  The  Inhabitants  of  the  Parish  op  Llanbeblig. 

i/  the  trial  of  an  appeal  against  an  order  of  removed  an  objection  may  be  taken  to  the  sufficiency  of 
the  pauperis  examination^  on  the  ground  that  it  furnishes  no  legal  evidence  of  a  settlement y  where 
there  is  one  general  ground  of  appeal  stating  that  the  examination  w,  upon  the  face  of  it,  **  defec- 
tive, informal,  bad,  and  insufficient  in  law  to  support  the  said  order;**  the  other  grounds  raising 
questions  qffact  only. 

ON  appeal  against  an  order  of  two  justices  for  the  removal  of  Robert  Beaver, 
Mary  his  wife,  and  Robert,  aged  four  months,  their  child,  from  the  parish  of 
Llanbeblig  to  tlie  parish  of  Llanddeiniolen,  both  in  the  county  of  Carnarvon,  the 
Court  of  Quarter  Sessions  quashed  the  order,  subject  to  the  opinion  of  the  Court  of 
Queen's  Bench  upon  the  following  case : — 
It  appeared  that  the  order  was  made  on  the  examination  of  Robert  Beaver,  the 

(«)  The  tiUc  of  the  case  {The  Queen  v.  The  Inha^         (6)  Reg,  v.  Kesteven  (3  a.  B.  810),  and  ante,  p.  8. 
iitsaU  of  Skipton)  shews  this  to  be  the  practice. 
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ptuper,  who  saith  (omitting  the  more  formal  matter),  ''that  he  is  the  illmtimate  MB 
of  tne  late  Robert  Beaver  and  Jane  Parry>  and  was  bom  in  the  parish  of  Lbmd- 
deiniolen,  in  the  said  county,  in  or  about  &e  year  1813 ;  that  he  hatn  done  no  act  to 
gain  a  settlement  in  his  own  right ;  that  he  hath  a  wife  called  Mary,  and  a  chili 
called  Robert,  aged  four  months,  and  that  he  and  his  family  are  now  chaigeable  to 
the  said  parish  of  Llanbeblig."  (a)  The  following  is  a  copy  of  the  grounds  of  ap- 
peal : — Inrst,  because  the  said  order  of  remoral  and  the  examination  in  support 
thereof  are  upon  the  faces  thereof  respectively  defective,  informal,  bad,  and  insufll- 
dent  in  law  to  support  the  said  order.  Secondly,  because  no  such  notice  of  the  said 
paupers  having  become  chargeable  to  your  said  parish,  nor  such  copy  of  the  ezanH 
nation  taken  in  support  of  the  said  order,  as  was  by  law  required,  was  given  or  sent 
by  you  or  the  guardians  of  your  said  parish  to  us,  in  pursuance  of  the  statute,  &c. 
llurdly,  because  Mary,  the  wife  of  the  said  Robert  Beaver,  was  before  and  at  the 
time  of  her  marriage  with  the  said  Robert  Beaver,  and  for  forty  days  and  upwards 
previously  thereto,  tenant,  &c.  (setting  up  a  settlement  by  renting  a  tenement  in  a 
third  parish).  The  solicitor  for  the  appellants  objected  to  the  examination,  on  the 
ground  of  its  being  impossible  for  the  pauper  to  prove  of  his  own  knowledge  the  time 
and  place  of  his  birth.  The  solicitor  for  the  respondents,  in  answer  to  this  objection, 
contended  that  the  appellants  were  not  in  a  situation  to  take  the  objection,  inasmudi 
as  they  did  not  set  forth  specially  in  their  grounds  of  appeal  the  specific  obiection 
they  had  to  the  examination,  but  stated  generally  that  it  was  defective,  informal, 
bad,  and  insufficient ;  and  that,  as  a  sufficient  settlement  was  shewn  upon  the  face  of 
the  examination,  the  objection  as  to  its  being  founded  on  illegal  evidence  should  have 
been  specially  assigned  as  a  ground  of  appeal,  and  not  in  the  general  form  as  therein 
and  herebefore  stated.  But  the  Court  were  of  opinion  that  the  above  ground  of  ap- 
peal was  sufficient  to  let  in  the  appellant's  said  objection  to  the  examinadon,  and 
they  quashed  the  order  of  removal,  subject  to  the  opinion  of  tlie  Court  of  Qoeenls 
Bench  as  aforesaid ;  and  the  question  for  the  opinion  of  the  Court  of  Queen's  Bendi 
is,  wheUier,  under  the  first  ground  of  appeal  aforesaid,  the  appellants  were  in  a 
situation  to  take  the  aforesaid  objection  to  the  examination?  If  tne  Court  should  be 
of  opinion  that  the  ground  of  appeal  was  too  general  to  allow  the  appellants  to  object 
to  the  validity  of  the  examination,  then  the  onier  of  S^sionsi  quashing  the  order  of 
removal,  is  to  be  quashed ;  otherwisci  to  be  confirmed. 

T.  W.  Saunders f  in  support  of  the  order  in  Sessions.— There  can  be  no  doubt  that 
.this  examination  is  insufficient,  as  furnishing  no  l^al  evidence  of  a  birth'' settlement. 
Reg.  V.  l%e  Inhabitants  qfRishworth  (2  Q.  B.  476 ;  1  Gale  Sc  D.  597).  But  it  will 
be  contended  tliat  that  objection  cannot  be  taken  under  these  grounds  of  appeal ;  and 
Reg.  V.  The  Inhabitants  ^Stapleford  FUzpaine  (2  a  B.  488;  i  Galedr  D.  605)  will 
be  relied  on ;  particularly  certain  expressions  used  by  the  Lord  Chief  Justice  in 
delivering  his  judgment  m  that  case.  The  words  used  by  his  lordship  were — ^**It 
was  argued  that  this  objection  was  open  under  the  general  words  '  is  informal,  and 
wholly  insufficient  in  law,  and  bad  on  the  face  of  it.'  We  are  quite  clear  that  under 
these  words,  if  they  stood  alone,  no  objectian  would,  in  this  case,  be  open  to  the 
appellants,  for  they  would  convey  no  information  to  Uie  respondents  of  the  ground 
of  appeal  intended  to  be  relied  on,  and  to  hold  them  sufficient  would  defeat  the  very 
object  of  the  statute;  but  those  observations  were  only  intended  to  apply  to  that  par- 
ticular case,  which  differed  very  materially  from  the  present.  In  that  case  there  were 
several  examinations  and  several  grounds  of  appeal,  but  the  grounds  of  appeal  did 
not  point  to  any  particular  exambation ;  and  although  many  ^rmal  objections  were 
stated,  yet  the  one  on  which  the  appellants  relied  was  altogether  omitted  from  the 
grounds  of  appeal ;  and  the  Court  held  that  the  appellanta  could  not,  under  those  cir« 
cumstances,  avail  themselves  of  the  general  ground,  having  stated  so  many  particular 
grounds  of  objection,  because  that  course  was  calculated  tp  mislead  the  responds 
ents.  Here,  on  the  contrary,  there  is  but  one  examination,  and  onl^  the  general 
ground  of  appeal ;  so  that  the  ground  of  appeal  points  to  that  exammation,  or  to 
nothing  at  all.  [Coleridge,  J.— In  Reg.  v.  Stapl^fard  Fitzpame,  did  not  the  Court  dis- 
tinguish that  case  from  another  where  there  was  only  the  general  ground  of  appeal?] 
(a)  See  Eif,  v.  Bigh  JHckingtm,  ante,  p.  1. 
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Fiom  the  case  of  Reg.  ▼•  Middleton  in  Teesdale  (10  Ad.  &  E.  688)>  which  was  a 
CMe  sioiibr  to  the  present.  In  Reg.  v.  EcdesaU  Bierlow  (II  Ad.  &  B.  607),  the  same 
objection  as  to  hearsay  evidence  was  taken;  and  there  likewise  there  was  only  the 
general  ground  that  the  examination  and  onler  were,  **  on  the  faces  thereof,  respec- 
tifdy  had,  informal,  and  insufficient ;"  but  the  Court  held  it  sufficient  to  let  in  the 
djjection.  The  real  question  is,  whether  the  ground  of  appeal  gives  such  informa- 
tioQ  as  will  direct  the  attention  of  the  respondents  to  the  objection  intended  to  be 
mde;  that  is  all  that  is  necessair;  and  in  this  case  that  information  is  certainly 
pren.  Upon  the  authority,  therefore,  of  the  case  of  Reg.  y.  Middleton  in  Teesdale, 
which  has  since  been  fully  confirmed  in  Reg.  ▼.  The  Inhabitants  of  Flockton  (2 
Of  B.  535),  this  order  of  Sessions  must  be  coonrmed. 

Nobody  appearing  on  the  other  side, 

LoBJD  DsNMANy  C  J. — I  think  the  parties  have  done  quite  right  in  not  incurring 
fivtber  expense  by  appearing  here  to  oppose  this  order.  The  Sessions  have  come  to 
die  ripht  conclusion — a  conclusipn  not  mconsistent  with  any  of  the  authorities.  The 
wsmination  is  obviously  insufficient ;  it  furnishes  no  legal  evidence  of  a  settlement, 
nd  it  is  objected  to  in  general  terms.  It  was  impossible  for  the  parties  to  doubt  what 
«s  meant. 

Order  of  Sessions  confirmed. 


Ths  Qoxbn  v.  Thx  Inhabitahts  of  Stoke  Bliss. 

Wkre  the  appellenttf  qfter  notice  of  apptai,  give  notice  qf  cotmiermand  too  tote  according  to  the 
fmtSee  tif  the  Seetume,  the  Seetioni  have  no  right  to  cot^rm  the  order  qf  removal,  or  to  give 
gmmd  eoeies  though  they  mag  give  the  coete  qf  the  dag  oceaeioned  bg  the  countermand  under  the 
$if9  Wm.  3,  c.  30,  t.  3,  which  it umUteredbg  4  ^5  Wm,4,  c.  76. 

A  WRIT  of  certiorari  had  issued  to  bring  up  to  this  Court,  from  the  Quarter 
Sessions  of  Staffordshire,  an  order  whereby  the  Sessions  had  confirmed  aa 


of  removal  and  ordered  payment  bv  the  overseers  of  the  appellant  parisb 
sf  the  costs  of  the  said  order.  The  order  was  to  remove  a  pauper  from  the 
tnmsbip  of  King's  Swinford  to  Stoke  Bliss. 

Notice  and  grounds  of  appeal  had  been  served  in  due  time  for  the  hearing  of  thia 
sat  the  last  January  Sessions,  which  was  to  take  place  on  Thursday,  the  4th  of  that 
1.  On  Tuttday,  the  2nd,  the  appellants  gave  notice  of  countermand  of  appeal, 
J  to  the  absence  of  a  material  witness.  A  rule  of  the  Stafford  Sessions,  however, 
iMoirea  three  days'  notice  of  countermand,  and  hence  the  service  on  Tuesday,  the 
Up  was  a  day  too  late.  This  was  admitted  by  the  appellants,  who  expressed  an 
■CentioQ  of  prosecuting  the  appeal  upon  the  actual  removal  of  the  pauper,  who  had 
sot  then  been  removed. 

Upon  the  appeal  being  called  on,  the  respondents  applied  for  costs  under  8  &  9 
WsDL  3,  c*  SO,  s.  3,(a)  and  the  Sessions  made  an  order  to  this  effect : — "  That  the 
orier  made  by  the  said  justices  be  confirmed^  and  that  the  churchwardens  and  over- 
Mn  of  the  parish  of  Stoke  Bliss  pay  to  the  churchwardens  and  overseers  of  the 
psiidi  of  King's  Swinford  the  sum  of  lU.  10s.  for  the  costs  and  charges  they  have 
acnrred  and  been  put  to  in  attending  the  Court  this  day  in  support  of  such  order, 
IteT 

This  order  havine  been  removed  by  certiorari^  a  rule  had  been  obtained  to  shew 
cause  why  it  should  not  be  quashed* 

WUimare  and  Allen  shewed  cause.— There  was  proof  of  notice  of  appeal  according 
JO  die  statute,  and  the  Sessions  had  clearly  jurisdiction  to  give  costs,  although  the 

(•)  Tbis  ftBtnte  enacts :— "  That  the  jnetSoet  of  and  order  to  the  party  for  whom  and  in  whose  be- 

ktMMa,  &e.  npoB  proof  of  notice  of  any  mich  ap-  half  each  appeal  sbaU  be  determined,  or  to  whom 

•^clvaibv  the  proper  oAeer  to  the  diiirehwardens  such  notioe  did  appear  to  have  been  given,  as  afore- 

r  •tcneera  of  the  poor  of  any  parish  or  ptaea  said,  snchcostsin  the  law  as  by  the  said  justices  in 

Ihiigt  they  did  not  afterwards  proseenta  snch  ap-  thdr  disoetion  shall  be  determiacd." 
aal),  siMdl,  it  the  same  Qnartw  Scaslaas,  swaid 
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appellants  did  not  prosecute  their  appeal.  The  confirmation  of  the  order  was 
admitted  to  be  bad ;  but  if  that  be  so,  it  is  severable  from  the  order  for  costs.  Two 
orders  are  in  fact  written  on  the  same  piece  of  paper ;  that  which  treats  of  costs  is 
good,  and  is  a  case  the  Act  contemplates:  the  other  may  be  treated  as  surplusage. 

W.  H,  Cooke,  contra. — The  Sessions  were  clearly  misled  somewhere.  They  had 
no  right  to  make  any  such  order  at  all.  (Rex  v.  The  Justices  of  West  Riding  {Shef- 
field V.  Crich),  3  Gale  &  Dav.  170.)  The  confirmation  of  the  order  of  removal  was 
wrong,  and  the  costs  are  ancillary  to  the  confirmation,  and  wrong  also.  Since  the 
New  Poor-Law  Act  there  are  but  two  periods  for  appealing — on  the  receipt  of  the 
order,  and  on  the  removal  of  the  pauper.  (Reg*  v.  The  Justices  of  Middlesex,  9 
Dowl.  IGS.)  Here  there  has  been  no  removal  yet,  and  it  is  competent  to  the 
appellants  to  appeal  when  there  is,  and  to  recover  these  costs,  if  there  is  a  decision 
in  their  favour,  which  they  are  now  ordered  to  pay.  It  was  otherwise  before  the 
passing  of  that  Act ;  and  the  8  &  9  Wm.  3,  c.  30,  has  reference  only  to  cases  where 
the  order  is  abandoned  or  determined,  and  does  not  give  the  Sessions  power  to 
award  the  costs  of  the  order  where  there  is  no  judgment  given.  At  any  rate,  the 
costs  are  here  ancillary  to ,  an  order  of  confirmation,  which  the  Sessions  bad  no 
right  to  make,  and  the  one  order  cannot  be  dissevered  from  the  other.  [PATTESoy, 
J. — How  do  they  come  to  another  Sessions  for  their  costs?  Supposing  you  do  not 
appeal,  how  can  the  respondents  get  these  costs  ?]  By  waiting  till  we  have  had 
proper  time  to  appeal ;  and  if  we  do  not  go,  then  by  appealing  themselves  at 
the  next  practicable  Sessions  ader  the  notice  has  expired.  [Coleridge,  J.— 
This  order  seems  to  be  made  independently  of  what  shall  be  done  afterwards.]  It 
was  the  intent  of  8  &  9  Wm.  3,  c.  30  to  authorize  the  Sessions  to  give  costs  against 
JBL  parish  vexatiously  appealing.     This  has  been  altered  by  the  4  &  5  Wm.  4,  c.  76, 

Lord  Denman,  C.  J. — The  order  of  removal  being  appealed  against,  the  appel* 
lants  countermand  the  notice  of  appeal  before  the  hearing  of  the  case,  but  not  in  time 
according  to  the  practice  of  the  Sessions.  They  attend  the  Sessions,  and  the  justices 
confirm  the  order  of  removal  and  give  costs.  It  is  contended,  that  though  the  con- 
firmation may  be  bad,  the  order  for  the  costs  may  stand  good.  But  we  think  that 
the  order  for  costs  was  ancillary  to  the  judgment  of  confirmation,  and  that  in  thus 
ordering  the  payment  of  costs  the  Sessions  have  done  what  they  had  no  power  to  do. 

Patteson,  J. — The  order  is  clearly  wrong,  as  the  Sessions  had  no  power  to  give 
these  costs.  At  the  same  time,  I  am  far  from  saying  that  the  Sessions  might  not 
have  given  some  costs,  for  the  Poor-Law  Act  has  not  done  away  with  the  powers 
given  to  the  Sessions  by  8  &  9  Wm.  3,  c.  30.  (a)  If  the  order  had  been  simply  for 
the  costs  of  the  day  it  would  perhaps  have  been  correct. 

Williams,  J.— It  is  the  safest  way  to  look  in  this  case  to  the  documents  them- 
selves which  the  Sessions  have  sent  up,  and  not  merely  to  the  affidavits,  with  which 
the  Court  is  often  very  much  encumbered  to  very  little  purpose.  It  appears  by  the 
documents  that  notice  of  appeal  having  been  given  before  the  removal  of  the  pauper, 
just  previously  to  the  trial,  an  important  witness  for  the  appellants  being  absent,  they 
give  notice  of  countermand  of  trial ;  but  they  do  this  a  day  later  than  the  time 
appointed  for  that  purpose  by  the  practice  of  the  Sessions.  The  appeal  comes  on  in 
consequence  and  the  Sessions  make  an  order  confirming  the  order  of  removal,  and 
giving  to  the  respondents  the  entire  costs  expressly  upon  that  confirmation  of  the 
order  of  removal.  They  had,  however,  no  right  so  to  confirm  the  order  of 
removal,  and  1  concur  with  mvlord  and  my  brother  Patteson,  that  the  order  for  costs 
being  thus  ancillary  to  the  judgment  of  confirmation,  both  are  bad. 

Coleridge,  J. — An  order  might  have  been  several ;  and  one  part  might  have 
been  confirmed  and  the  other  quashed,  but  it  is  not  so  here. 

Order  quashed. 

(a)  The  4  &  5  Wm.  4,  c.  76,  s.  82,  enacts  that,  cannot  be  said  that  the  appeal  was  "  decided"  either 

upon  appeal,  "the  Court  before  whom  the  same  way;  stillit  was  reasonable  and  just  that  the  parish, 

shall  be  brought  shall  and  may,  if  they  think  fit,  piling  defective  notice  of  conntermand  should  pay 

order  and  direct  the  parish  against  which  the  same  some  costs  for  the  results  of  that  defect,  as  far  as 

shall  be  decided  to  pay  to  the  oth^r  such  costs,  &c..  they  went.     For  such  a  case  this  decision  is  an  au* 

as  may  to  such  Court  appear  just  and  reasonable.'*  thcrity  hcicf forth. — S. 
The  Act  does  not  provide  for  this  case  at  all.     It 
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The  Queen  v,  Thomas  Rose. 

hi  ike  27  iM  section  qf  the  Highway  Acti  5^6  Wm,  4,  c.  50,  the  provision  for  assessing  woods  to  the 
road-rate  which  have  been  **  usually  rated**  applies  to  the  usage  as  to  the  woods  in  the  particular 
parish  in  which  the  rate  is  made,  and  not  to  the  usage  in  the  kingdom  generally, 

AN  appeal  by  Henry  Philip  Powys,  Esq.,  to  the  Oxfordshire  Quarter  Sessions, 
liolden  in  January  last,  against  a  highway-rate,  roade  by  Thomas  Rose,  on  the 
16th  of  November,  1843,  as  surveyor  of  roads,  in  the  parish  of  Whitchurch,  in  the 
counties  of  Berks  and  Oxon,  whereby  the  said  H.  P.  Powys,  Esq.,  was  assessed  in 
the  sum  of  1/.  48.,  being  at  the  rate  of  6d.  in  the  pound  on  a  rateable  value  of  48/., 
Id  respect  of  certain  woodland.  The  Sessions  allowed  the  appeal,  and  ordered  the 
rate  to  be  "  amended  by  striking  out  the  word  and  sura,  *  woodland,  48/:'  and  by 
altering  the  aggregate  amount  of  the  annual  value  of  the  several  properties  in 
respect  of  which  the  said  H.  P.  Powys  is  thereinafter  rated  from  the  sum  of  407/.  Is. 
to  the  sum  of  359/.  Is.,"  subject  to  a  case  for  the  opinion  of  this  Court. 

The  rate  in  question  was  assessed  upon  certain  timber  woods  in  Whitchurch, 
vfaidi  were  not  saleable  underwood,  under  the  43rd  Elizabeth,  nor  liable  to  be 
xated  to  the  poor-rate,  either  at  the  time  of  the  passing  of  5  &  6  Wm.  4,  c.  50, 
«r  of  the  making  of  the  highway- rate  in  dispute ;  neither  had  the  woods  been  rated 
U>  the  highway-rate  from  1809  until  the  year  1840,  when,  under  5  &  6  Wm.  4, 
CiSO,  the  appellant,  being  then  surveyor,  rated  himself  in  respect  of  these  woods 
aad  paid  the  rate.  The  case  stated  that  **  timber  woods  of  a  similar  description  to 
tboK  occupied  by  the  appellant  have  always  been  rated  to  the  repairs  of  the  hi^h- 
vxy  ID  the  majority  of  the  parishes  in  the  country  and  neighbourliood,  but  in  some 
they  have  not  been  so  rated  since  the  year  1809.  It  was  admitted,  that  if  the  appellant 
was  rateable  in  respect  of  the  woods  in  question,  the  amount  of  the  rate  was  fair, 
and  the  only  question  between  the  appellant  and  respondent  was,  whether  the 
appellant  was  rateable  in  respect  of  such  timber  woods." 

fiy  13  Geo.  3,  c.  78,  rates  are  directed  to  be  levied  upon  all  occupiers  of  land, 
tenements,  tooods,  tithes,  &c ;  and  by  34  Geo.  3,  c.  74,  which  is  explanatory  of  the 
fimner  Act,  the  surveyor  and  occupiers  of  lands,  tenements,  woods,  and  tithes,  are 
directed  to  use  endeavours  to  repair  the  roads,  and  are  to  be  chargeable  thereto  and 
to  perform  statute  duty,  or  pay  a  sum  in  lieu  thereof.  The  44  Geo.  3,  c.  62,  s.  2, 
provides  for  compounding  the  statute  duty.  By  the  Highway  Act,  5  &  6  Wm.  4, 
c.  50,  8.  27,  it  is  enacted,  that  **  a  rate  shall  be  made,  assessed,  and  levied  by  the 
surveyor  upon  all  property  now  liable  to  be  rated  or  assessed  to  the  relief  of  the 
poor ;  provided  that  the  same  rate  shall  also  extend  to  such  xooods,  mines,  and 
Qoarries  of  stone,  and  other  hereditaments  as  have  heretofore  been  usually  rated  to  the 
Ughvoays."  And  by  the  33rd  section  of  the  same  Act  it  is  provided,  that  occupiers 
who,  previously  to  the  passing  of  this  Act  ^August  31,  1835\  shall  have  b^en 
exempt  frona  the  statute  duty,  or  payment  in  lieu  thereof,  or  of  highway-rate,  such 
property,  and  the  owners  and  occupiers  thereof,  shall  be  exempt  from  the  highway- 
nte  imposed  by  this  Act.  Previously  to  1809,  beech  woods  had  been  assessed  in 
the  parish  of  Whitchurch  to  the  poor-rate,  but  it  was  then  decided  that  beechwood 
was  timber,  and  not  assessable.  But  in  some  neighbouring  parishes,  beech  woods 
hd  been  and  still  are  usually  rated  to  the  highway-rates. 

Keating^  in  support  of  the  rate. — The  entire  question  rests  upon  the  meaning  of 
the  wor£  in  the  27th  section  of  the  Highway  Act,  "  woods  heretofore  usually 
rated  to  the  highways."  This  must  refer  to  what  has  been  usually  rated  by  law  in 
the  kingdom,  and  not  to  what  may  have  been  the  local  custom  of  the  particular 
parish.  [Coleridge,  J. — What  is  meant  by  usually  rated  by  law  ?]  Absolutely 
lated  by  law.  In  13  Geo.  3,  c.78,  the  justices  are  to  cause  an  equal  assess- 
iDent,  not  upon  any  particular  parishes  or  people,  but  upon  aU  occupiers  of  lands> 
Woods,  &c.  for  the  relief  of  the  poor.  In  the  subsequent  statutes  down  to  the  last 
Highway  Act,  the  word  "  woods"  uniformly  occurs;  so  that  it  cannot  be  contended 
that  woods  were  not  rateable  at  the  passing  of  the  Highway  Act.     There  is  no  case 
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or  statute  giving  colour  to  such  a  supposition;  and  it  is  plain  that  woods  are  included 
in  the  27th  section,  for  in  the  3Srd  section  the  cases  of  exemption  from  statute 
duty,  in  respect  of  woods,  are  expressly  provided  for,  and  it  not  being  stated  that 
Mr.  Powys  is  exempt  on  that  ground  under  the  SSrd  section,  he  is  clearly  rateable 
under  the  27th  section,  for  it  makes  rateability  to  the  poor-rate  the  test  of  rate- 
ability  to  the  road-rate,  and  woods  were  clearly  rateable  under  the  statute  cited  as 
previously  existing.  These  woods  have  been  rated  from  the  passing  of  the  Act  in 
1885  till  1843.  [Patteson,  J.— But  were  they  rated  after  the  year  1809?]  No ; 
but  that  rested  on  a  decision  as  to  beech  being  timber  and  not  saleable  under- 
wood.(a)  There  will  be  great  inconvenience  to  the  surveyor  to  know  if  he  is  to  rate 
woods  or  not  according  to  a  varying  custom  in  particular  parishes.  The  general 
intent  of  the  statute  will  be  regarded:  it  is  difficult  to  conceive  why  an  Act  for  the 
whole  kingdom  should  make  general  rates  depend  on  local  rules.  [Coleridgb,  Jw«^ 
Do  you  consider  the  words  **  usually  rated"  to  mean  usuaWyrateaUef  What  was 
the  state  of  the  law  before,  when  woods  were  not  usually  rated?]  Perhaps  tiie 
statute  intended  to  exempt  some  wood.  Before  the  statute  passed,  labour  was 
often  given  instead  of  rates;  but  since  the  statute  has  been  abolished,  many  of 
these  persons  would  be  exempted  by  the  construction  sought  to  be  put  on  the  Act^ 
for  such  woods  held  by  such  occupiers  have  not  been  rated  at  all  in  jparticolar 
parishes.  There  would  be  no  inconvenience  or  difficulty  for  surveyors  if  it  were 
declared  that  they  are  to  exempt  no  property  not  specially  exempted;  this  woidd 
put  an  end  to  the  conflict  of  opinion  among  the  Sessions  as  to  the  pieriod  of  custom; 
some  thinking  that  three  years'  and  some  five  years'  rating  constituted  '<  ^i*^>BOy 
rated."  [Coleridge^  J.— Suppose  the  word  '*  wood  **  stood  alone.  Then  itwodtt 
be  entirely  a  question  of  fact]  That  must  refer  in  such  case  to  general  and  not  to 
local  usage.  [Pattesok,  J. — Suppose  that  all  the  wood  in  a  parish  had  always  becB 
rated^  and  that  some  timber  was  grown  afterwards  of  another  description;  would  tint 
be  rated?]  Yes,  just  as. a  new  house  would  be  rated.  [Patteson,  J. — One  ooil- 
struction  may  be,  that  such  particular  woods  have  not  been  rated.]  That  cooH 
hardly  have  been  the  intention  of  the  legislature.  It  must  be  assumed  that  siD 
woods  are  legally  rateable  except  such  as  are  usually  exempt. 

Waleshy  (with  whom  was  Phin),  contrd. — It  is  scarcely  possible  that  any  argument 
can  go  beyond  the  language  of  the  statute  itself.  The  27th  section  of  the  Act  givetr  te 
surveyor  all  his  power ;  it  is  a  question  of  usage  and  fact  submitted  to  him,  what  woods 
have  been  rated  in  the  parish  with  which  he  has  to  do.  Besides,  the  legislature  has 
always  favoured  woods. 

Lord  Dbnman,  CJ. — We  are  called  upon  to  put  a  construction  upon  thisstatoie^ 
which  we  find  it  impossible  to  do  satisfactorily.  Here  are  two  sections ;  the  2Wl 
seems  to  assume  that  woods  have  been  usually  rated,  and  the  SSrd  applies  to  cases 
where  they  have  not  been  rated  to  highways.  I  do  not  know  that  we  can  do  othei^ 
wise  than  follow  the  literal  meaning  of  the  words,  and  decide  that  "  usually  rated^ 
must  apply  to  what  has  been  the  usage  in  the  parish  where  the  rate  is  assessed.  1 
do  not  think  that  this  rule  is  difficult  of  application  by  the  surveyors  of  each  paridu 

Patteson,  J. — The  words  "  usually  rated"  must  apply  to  Uie  particular  parish,  aod 
to  the  usage  there.  It  appears  that  from  1809  till  the  Act  passed,  woods  of  thb 
description  have  not  been  rated  in  this  parish,  and  cannot  be  said  to  have  been  usudly 
rated  there. 

Williams,  J.— We  cannot  change  the  facts.  I  know  of  no  other  mode  of  treating 
this  question  than  by  deciding  that  the  rate  is  leviable  according  to  the  usage  in 
the  particular  parish.  I  am  of  opinion,  though  not  without  considerable  doubt,  that 
the  literal  meaning  is  that  which  it  is  in  this  case  right  and  safe  to  adopt.  It  has 
the  advantage  of  being  easy  of  applicadon,  for,  notwithstanding  what  Mr.  Keatiiu^ 
says,  it  requires  much  less  consideration  to  ascertain  what  is  the  usage  of  the  parisE 
than  in  the  whole  neighbourhood ;  and  the  particular  usage  may  be  more  eas3y 
proved  when  the  rate  is  to  be  assessed,  or  upon  the  trial,  if  an  appeal  comes  on. 

Coleridge,  J.  concurred.  Order  confirmed. 

(a)  Anhrtif  ▼•  FUher  and  Oiken,  10  Eatt,  446  ?--S. 
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Q.B.  Thursday,  June  6. 
The  Quebn  v.  The  Justices  of  Merionethshire. 

4fter  «frtief  of  notice  and  grotmdi  qftytpeal  agmmi  an  order  of  removal^  a  supertedeas  of  the  order 
wn  eerved  on  ike  appellani pariih ;  no  offer  a»  to  eosta  was  then  made;  but  three  daye  brfore  the 
mmomg  a  turn  of  2/.  was  tendered  to  the  appellants  for  their  costSf  and  refused.  The  Court  qf 
(Quarter  Sessions  refused  to  enter  the  appeal,  on  the  ground  that  the  practice  of  the  Court  was  not 
to  aliow  more  them  30t.  costs.  Held,  that  the  Sessions  had  acted  illegally  in  refusing  to  enter  the 
eppealf  and  that  they  were  hound  in  every  ease  to  exercise  their  discretion  as  to  the  amount  of 
eeets  to  which  either  of  the  parties  might  reasonably  be  entitled. 

WELSBY  obtained  a  rule  in  last  Easter  Term»  calling  upon  the  justices  in  and 
for  the  county  of  Merioneth  to  shew  cause  why  a  writ  of  mandamus  should  not 
iKne.  commanding  them  to  enter,  as  of  the  last  General  Quarter  Sessions,  the  appeal 
of  the  churchwardens  and  overseers  of  the  poor  of  the  parish  of  Denis,  in  the  county  of 
CiniarTon^  against  an  order  of  two  justices  for  the  removal  of  William  Williams, 
lltij  his  wife,  and  their  son  Robert,  and  to  enter  continuances  thereon^  and  to  hear 
and  determine  the  merits  of  the  said  appeal. 

From  the  affidavits  in  support  of  the  rule,  it  appeared  that  on  or  about  the  10th 
Ittmaiy,  1844,  an  order  was  made  by  two  justices,  removing  William  Williams,  his 
irife  and  child>  from  the  parish  of  Llaogar,  m  the  county  of  Merioneth,  to  the  parish 
d  Denis*  in  the  county  of  Carnarvon ;  but  the  execution  of  the  said  order  was  sus- 
paled  in  consequence  of  the  illness  of  the  pauper,  William  Williams.  On  the  SOth 
af  Jhuiary  a  notice  of  appeal,  and  on  the  19th  of  March  grounds  of  appeal  were 
awed  upon  the  churchwardens  and  overseers  of  the  parish  of  Llangar ;  and  on  the 
fMi  of  March  a  supersedeas  of  the  said  order  was  served  upon  the  churchwardens 
■id  overseers  of  the  parish  of  Denis,  on  account  of  the  insufficiency  of  the  examina- 
lioB  upoD  which  the  said  order  had  been  made  ;  but  no  tender  or  ofier  of  the  costs, 
which  had  been  incurred  by  the  appellant  parish,  was  then  made  on  the  part  of  the 
parish  of  Llangar.  It  further  appeared,  that  on  the  1st  of  April  another  order  was 
aade  for  the  removal  of  the  same  paupers  from  the  parish  of  Llangar  to  the  parish  of 
Denisy  the  execution  of  which  was  also  suspended  on  account  of  the  illness  of  the 
pauper,  William  Williams ;  that  that  order,  with  a  copy  of  the  examination,  and  the 
notice  of  chargeability,  were  served  on  the  churchwardens  and  overseers  of  the  pa- 
ridi  of  Denis ;  and  that  on  the  9th  of  April  a  sum  of  21.  was  tendered  on  behalf  of 
die  churchwardens  and  overseers  of  the  parish  of  Llangar^  to  the  churchwardens 
and  overseers  of  the  parish  of  Denis,  for  the  costs  incurred  by  them  in  the  pro- 
lecotion  of  their  appeal  against  the  said  first-mentioned  order  of  justices,  which 
SUB  was  refused  on  the  ground  that  the  costs  incurred  by  the  said  church- 
wardcDS  and  overseers  of  the  parish  of  Denis  amounted  to  a  much  larger  sura  of  money 
tlaD2/L  That  at  the  General  Quarter  Sessions  of  the  peace  for  the  county  of  Merioneth, 
heU  on  the  12th  of  April,  1844,  the  churchwardens  and  overseers  of  the  parish 
of  Denis  attended  with  their  attorney  and  witnesses;  that  an  application  was  then 
■ade  on  their  behalf  to  enter  their  appeal  against  the  said  first-mentioned  order ; 
tttt  that  application  was  opposed  on  the  part  of  the  respondent  parish,  on  the 
gnmnd  that  a  supersedeas  nad  been  served  on  the  appellants,  and  was,  as  well 
ai  an  application  for  their  costs,  amounting  to  26L  3s.  4d.,  rejected  by  the  Court* 

In  answer  to  these  facts  the  affidavit  of  the  attorney  on  the  other  side 
Itited  that  '<  there  is,  and  has  been  for  a  great  many  years  past,  a  standing  rule 
or  order  on  the  books  of  the  Quarter  Sessions  of  the  Peace  for  the  said  county 
rf  Merioneth,  whereby  it  is  ordered  that  the  sum  of  308.  only,  as  and  for 
costs  and  expenses,  shall  be  allowed,  in  appeals  against  orders  of  removal  tried  in 
Ae  said  Court,  to  either  party,  and  that  it  is  the  general  practice  of  the  Court 
tt  act  upon  such  rule."  And  further,  that  the  sum  of  21.  having  been  tendered  by 
the  respiondents,  the  Court  on  that  ground  refused  to  enter  the  appeal ;  but  no  copy 
of  that  role  was  produced,  nor  was  any  affidavit  made  as  to  the  practice  by  any  officer 
of  thai  Court. 
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Jervis,  Q.C.  on  behalf  of  the  respondent  parish,  now  shewed  cause. — ^The  fiacts  of 
this  case  are  quite  peculiar :  the  Court  of  Quarter  Sessions  had  laid  down  a  rule  of 
practice  not  to  allow  more  than  30s.  for  costs  in  any  case ;  and  the  appellants,  not- 
withstanding that  rule,  refuse  a  tender  of  21.,  and  insist  upon  entering  their  appeal. 
This  is,  therefore,  quite  distinguishable  from  the  recent  cases  in  which  this  Court  has 
decided,  that  aftar  the  abandonment  or  supersedeas  of  an  order  the  appellants  have 
still  a  right  to  go  to  the  Sessions  for  their  costs,  (a)  The  Court  of  Quarter  Sessions 
very  properly  said  to  the  appellants,  "  You  might  have  had  2/.  instead  of  30s. ;''  and 
if  this  writ  should  go,  they  would  obey  it  by  entering  the  appeal  and  giving  the  appel- 
lants 30s.  for  their  costs.  Is  this  then  a  case  in  which  the  Court  of  Queen's  Bench 
will  interfere  ?  Suppose  that  instead  of  a  tender  of  2/.,  a  tender  had  been  made  of 
all  the  costs  incurred  by  the  appellants ;  would  the  appellants  have  been  entitled  to 
refuse  that  tender  and  enter  their  appeal,  or  would  this  Court  have  compelled  the 
magistrates  to  hear  in  that  case  ?  Yet,  substantially,  there  is  no  difference  between 
the  two  cases. 

Yardley,  on  the  same  side,  appeared  for  the  justices. 

Welshy,  contrk. — First,  as  to  the  facts,  it  is  to  be  observed,  that  no  tender  of  any 
sum  was  made  until  within  three  days  of  the  Sessions,  a  considerable  time  after  the 
supersedeas  had  been  served,  and  that  there  is  no  very  satisfactory  evidence  as  to  the 
alleged  rule  of  practice.  No  copy  of  this  rule  is  produced,  nor  is  any  affidavit  made 
by  any  officer  of  the  Court,  but  the  matter  rests  entirely  on  an  affidavit  made  by  the 
attorney  for  the  respondents.  Even  according  to  the  statement  in  that  affidavit  the  rule 
seems  to  apply  only  to  appeals  actually  tried ;  and  at  all  events,  to  leave  it  open  to  the 
Court  to  depart  from  it  under  circumstances  of  peculiar  vexation.  But,  secondly,  the 
cases  of  Reg.  v.  Tovmstal  and  Reg.  v.  Stayley  (3  Q.B.  357)  are  conclusive  authorities 
to  shew  that  the  appellants  had  a  right  to  enter  their  appeal  at  the  Sessions,  and  that 
the  justices  were  bound  to  exercise  their  discretion  as  to  the  proper  amount  of  costs ; 
and  it  is  hardly  possible  to  suppose  that,  if  this  writ  should  go,  the  justices  would 
adhere  to  their  nile.  [Coleridge,  J. — We  don't  interfere  as  to  the  amount ;  and 
when  I  W£^  at  Sessions,  costs  were  never  given  on  a  remunerating  principle; 
generally  the  costs  would  only  be  40s.,  though  100s.  had  been  actually  spent.]  The 
modem  practice  is  rather  the  other  way  ;  but  the  appellants  had  a  right  to  enter  their 
appeal :  the  justices  ought  to  have  heard  it,  and  exercised  their  discretion  as  to  the 
amount  of  costs.  [Jervis, — So  they  did,  upon  the  motion  for  leave  to  enter  the 
appeal.]  The  question  of  costs  could  not  arise  until  after  the  appeal  had  been  entered. 
[Yardley. -^In  Rex  v.  The  Justices  of  Norfolk  (5  B.  &  Aid.  484),  Bayley,  J.  said  that 
it  was  entirely  in  the  discretion  of  the  justices,  either  to  enter  the  appeal  or  not,  so 
as  best  to  answer  the  ends  of  justice.]  That  case  was  considered  in  the  case  of  Reg, 
V.  Tow7istal  and  Reg.  v.  Stayley ,  and  overruled. 

Lord  Denman,  C.  J. — Mr.  Welsby  observes  that  it  is  not  clearly  shewn  what  the 
general  practice  of  the  sessions  really  was ;  but  from  what  took  place  at  the  time,  I 
think  we  must  conclude  that  the  justices  considered  what  the  practice  was,  and 
thought  that  they  were  acting  legally  according  to  it ;  but  the  question  is,  whether 
they  were  acting  legally,  and  I  think  that  they  were  not.  They  were  bound  to 
allow  the  appeal  to  be  entered  ;  and  after  this  writ  has  issued,  unless  they  can  shew 
some  better  cause  than  they  have  shewn  now,  I  cannot  doubt  but  that  a  peremptory 
mandamus  would  be  granted.  It  is  quite  clear  that  they  ought  to  exercise  their 
judgment  in  each  case  as  to  the  amount  of  costs  to  which  a  party  may  be  reasonably 
entitled.  It  is  very  proj)er  that  parties  should  be  at  liberty  to  abandon  orders  of 
removal  on  finding  them  insufficient,  reserving,  however,  to  the  other  side  the  right 
of  recovering  all  reasonable  costs  incurred  by  them  up  to  that  period. 

Patteson,  J. — I  do  not  see  how,  consistently  with  the  cases  cited,  we  can  reject 
this  application.  ITie  appellants  may  in  consequence  get  less ;  but  we  have  nothing  to 
do  with  that. 

Coleridge,  J. — ^The  justices  were  clearly  wrong  in  refusing  to  enter  the  appeal ; 
however,  I  am  not  sure  that  we  should  be  warranted  in  letting  this  writ  go,  if  we 
thought  that  the  Sessions  would  adhere  to  their  rule  of  practice ;  but  that  practice  is  a 
(a)  Reg.  v.  The  Inhabitants  of  Toumstal;  and  Reg,  v.  The  Inhabitants  qf  Stanley 1 3  Q,,  B,  357. 


TRINITY  TERM,  1844.  67 

Tcry  unreasonable  one,  and  there  is  every  ground  for  supposing  that,  after  the  intima- 
tion which  has  been  given  of  the  opinion  of  this  Court,  they  will  alter  it,  and  give  to 
the  appeUants  costs  according  to  a  reasonable  principle  of  remuneration. 
WiGHTMAN,  J.  concurring. 

Rule  absolute. 


Q.B.  Saturday,  June  8. 

The  Queen  v.  The  Governors  and  Directors  op  St.  Andrew's,  Holborn^ 
Above-bars,  and  St.  George  the  Martyr,  and  their  Collectors. 

Wken  the  relirfand  management  of  the  poor  of  a  parisht  forming  part  of  a  Union  under  the  Poor^ 
Imp  Amendment  Act,  was  vested  in  a  board  of  governors  and  directors  by  a  local  Act,  which  also 

.  empowered  the  inhabitants  to  appoint  auditors  who  were  to  examine  the  accounts,  and  had  power, 
if  they  saw  ground  to  disapprove  of  any  part  of  them,  to  appeal,  but  no  power  to  disallow  items — 
the  board  of  governors  and  directors,  having  accounted  to  the  auditor  appointed  under  the  local 
Act,  were  held  bound  to  render  an  account  also  to  the  auditor  appointed,  under  an  order  of  the  Poor^ 
Lew  Commissioners,  for  the  Union  of  which  the  parish  formed  a  part;  and  as  there  was  but  one 
rate  levied  in  the  parish  nominally  for  the  relirf  of  the  poor,  though  in  fact  raised  for  various  other 
ptarposee  as  well  as  the  relief  of  the  poor — an  account  confined  to  so  much  of  the  money  raised  as 
was  intended  to  be  and  was  applied  to  the  relief  of  the  poor,  was  held  an  insufficient  account.  The 
aeeount  under  such  circumstances  must  include  all  the  money  raised,  to  whatever  purpose  applied  or 
intended  to  be  applied, 

MANDAMUS  to  the  above  defendants,  appointed  and  invested  with  certain  powers 
for  the  relief,  government,  and  management  of  the  poor  in  the  united  parish 
d  St.  Andrew,  Holborn,  Above-bars,  and  St.  George  the  Martyr,  under  the  stat.  6 
Geo.  4,  c.  clxxv.  •*  An  Act  for  the  better  ascertaining,  charging,  and  collecting  of 
tiie  Rates  for  the  Relief  of  the  Poor  within  that  part  of  the  Parish  of  St.  Andrew, 
Holborn,  which  lies  above  the  Bars,  in  the  County  of  Middlesex,  and  the  Parish  of  St. 
George  the  Martyr,  in  the  said  County,  for  the  better  Maintenance,  Employment,  and 
Regulation  of  the  Poor  thereof,  and  for  regulating  the  nightly  Watch  thereof."(«) 

The  writ  recited  that  the  defendants,  who  were  in  office  as  governors  and  directors  of 
the  poor  of  the  above  parishes,  on  the  23rd  January,  1838,  had  acertained,  charged, 
and  collected  divers  sums  of  money  as  poor-rates,  and  had  managed  the  same,  and 
had  appointed  the  other  defendants  to  be  collectors  ;  that  the  said  parishes  had  been 
formed  into  a  union,  under  4  &  5  Wm.  4,  c.  76 ;  and  that  the  said  defendants  had 
refused  to  produce  to  James  Hales  Mitchener,  an  auditor,  appointed  by  the  Poor- Law 
Commissioners,  a  full  and  distinct  account  of  all  moneys,  matters,  and  things  committed 
to  their  charge,  or  received  and  expended  by  them  on  behalf  of  the  said  parish,  so  far 
as  related  to  the  moneys  assessed  for  the  relief  of  the  poor,  and  commanded  them  so 
to  account. 

The  return  stated,  in  substance,  that  the  rates  assessed  by  them,  commonly  called 
the  poor-rates,  were  by  law  and  the  provisions  of  the  said  local  Act  applicable  to 
other  purposes,  wholly  unconnected  with  the  relief  of  the  poor ;  that  all  the  moneys 
assessed  for  the  relief  of  the  poor  were  paid  over  by  the  defendants  to,  and  managed 
by,  the  Board  of  Guardians  appointed  by  the  Poor-Law  Commissioners,  and  that  the 

(«)  The  followiDg  are  the  material  sections  of  that  poor,  the  other  for  the  payment  of  the  expenses  of 

let :—  the  watch. 

By  sec.  12.  It  is  provided  that  the  goTemors  and  By  sect.  30,  That,  on  certain  days  in  the  5th  sec. 

•Sectors  of  the  said  parish,  &c.  are  to  meet  in  Au-  specified,   the    said   inhabitants  are   to  elect    five 

gust  and  Febroary  to  calculate,  ascertain,  and  settle  auditors,  vrho  are  to  meet  in  September  and  March 

the  amoant  requisite  to  be  assessed,  as  well  for  the  and  audit  the  accounts ;  and  in  case  the  auditors 

i*ef,  maintenance,  lodging,  and  employment  of  the  shall  think  there  is  just  cause  to  disapprove  of  any 

poor,  and  regulating  a  nightly  watch,  as  for  dis-  part  of  the  accounts,  it  shall  be  lawful  for  the  said 

ehaxgini;  any  debt  previously  incurred  and  remaining  auditors,  or  the    major  part  of  them,   to  appeal 

vaatisfied.  against  the  said  accounts,  provided  that  no  appeal 

By  sec.  13,  That  within  twenty  days  after  such  against  such  accounts  shall  be  made  by  any  person, 

•sou  shall  have  been  so  ascertained,  the  inhabitants  except  the  same  shall  be  directed  and  agreed  upon 

•hiB  make  two  rates :  one  for  the  relief,  &c.  of  the  by  the  auditors,  or  the  major  part  of  them. 


m  1CAGI9TRATE8*  CASES. 

defendants  liad  duly  aoocmnted  to  the  auditors  appointed  under  the  said  local  Act ; 
the  defendants  further  retnmed,  that  they  made  an  account  to  the  said  J.  H.  Mitdienflr 
of  an  moneys  committed  to  their  charge  or  expended  by  them,  so  fiir  as  related  to  tlie. 
moneys  assessed  for  the  relief  of  the  poor. 

The  replication  of  the  said  J.  H.  Mitchener  (the  prosecutor)  traversed  the  payment 
to  the  Poor-Law  Guardians,  and  also  the  account  made  to  him.  Issues  being  joined, 
tiie  return  was  tried  at  the  sittings  in  Middlesex,  after  Michaelmas  Term,  1840,  before 
Coleridge,  J.,  when  the  jury  were  discharged  from  giving  a  verdict  on  the  first  issue, 
and  a  verdict  was  found  for  the  Crown  on  the  second  issue,  subject  to  the  opinion  of 
the  Court  upon  a  case,  of  which  the  following  are  the  material  parts.  After  the 
passing  the  stat.  of  4  &  5  Wm.  4,  c.  76,  the  Poor-Law  Commissioners,  duly  appointed 
and  acting  in  execution  of  tiiat  Act,  by  an  order,  duly  signed,  &c.,  dated  the  26th  of 
March,  1836,  in  pursuance  of  the  powers  of  that  Act,  oi^ered  that  the  parishes  and 
places  following — ^that  is  to  say,  St.  Andrew,  Holbom,  above  the  Bars,  St.  George  the 
Martyr  (and  ol^er  places,  naming  them),  should,  on  ^e  27th  day  of  April  then  next, 
be,  and  thenceforth  remain,  united  for  the  administration  of  the  laws  for  the  relief  of 
the  poor,  by  the  name  of  the  Holbom  Union,  and  that  a  Board  of  Ghiardians  should  be 
appointed  and  chosen  for  such  union  as  therein  mentioned.  The  commissioners,  by  a 
farther  order,  dated  the  20th  day  of  April,  1836,  ordered  that  the  guardians  of  the 
said  Holbom  Union  should,  subject  to  the  approbation  of  the  said  Poor-Law  Com- 
missioners, appoint  a  sufficient  number  of  persons  to  perform  the  duties  thereinafter 
specified  to  belong  to  each  of  the  offices  thereinafter  mentioned,  including,  amongst 
others,  the  office  of  auditor ;  and  thereby  ordered  that  the  duties  of  the  auditor,  to  be 
so  appointed  by  the  said  guardians,  should  be,  firstly,  to  audit  the  accounts  of  iHe 
said  union,  and  of  the  several  parishes  comprised  therein,  at  proper  periods  ;  secondly, 
to  examine  whether  the  expenditure,  in  all  cases,  was  such  as  might  lawfully  be  made, 
and  to  strike  out  such  payments  and  charges  as  were  not  authorized  by  some  pro* 
vision  of  law,  or  by  virtue  of  the  orders,  rules,  and  regulations  of  the  Poor-Law 
Commissioners ;  thirdly,  to  see  that  the  accounts  were  presented  in  the  proper  form* 
and  that  the  particular  items  of  receipt  and  expenditure  were  stated  in  detail  and 
supported  by  adequate  vouchers  of  receipt  and  authority  for  payments,  and  that  all 
sums  receiv^  were  brought  into  account.  The  Poor-lAw  Commissioners,  by  a  sub- 
sequent order,  dated  7th  July,  1836,  appointed  an  auditor  for  the  several  unions  in 
ihe  said  last-mentioned  order  named,  of  which  the  Holbom  Union  was  one.  The 
relief,  government,  and  management  of  the  poor  in  the  said  parishes  were,  at  the 
time  of  the  passing  of  the  Poor-Law  Amendment  Act,  and  of  the  making  of  the  said  first*- 
mentioned  order  of  the  Poor-Law  Commissioners^  vested  in  a  Board  of  Governors  and 
Directors,  constituted  and  appointed  under  the  powers  of  a  local  Act  of  P&rliament» 
made  and  passed,  &c.  [the  stat.  6  Geo.  4,  above  mentioned,  which  was  made  part  of 
ihe  case.]  After  the  stat.  10  Geo.  4,  c.  44,  intituled  "  An  Act  for  improving  the 
Police  in  and  near  the  Metropolis,"  came  into  operation,  no  rates  were  made  within 
ttte  said  part  of  the  said  parish  of  St.  Andrew,  Holbom,  and  the  said  perish  of  St. 
George  the  Mart3nr,  for  defirayingthe  expenses  of  the  watch  within  the  same  under  the 
said  local  Act,  the  functions  of  such  watch  having  been  superseded  by  the  police  force 
appointed  under  the  said  Act,  and  the  expenses  of  such  police  force  having  been  made 
payable  out  of  the  poor-rate  under  the  23rd,  24th,  and  25th  sections  of  the  general 
Act,  and  no  separate  watch-rate  was  afterwards  made  by  the  said  governors  and 
directors,  but  only  one  rate  was  from  thenceforth  made  imder  the  name  of  the  poor- 
rate,  out  of  which  the  said  governors  and  directors  paid  as  well  the  sums  required  for 
ihe  relief,  maintenance,  lod^ng,  and  employment  of  the  poor  of  the  said  part  of  the 
said  parish  of  St.  Andrew,  Holbom,  and  the  said  parish  of  St.  George  the  Martyr,  as 
the  contribution  required  for  the  force,  the  contribution  required  for  the  county  rates,  the 
interest  upon  moneys  theretofore  borrowed,  and  annuities  granted  by  the  said  governors 
and  directors  under  the  said  local  Act,  and  all  other  expenses  incident  to  the  canying  the 
said  local  Act  into  execution ;  and  this  was  the  course  pursued  by  the  defendants  as 
govemors  and  directors  whilst  they  were  in  office — ^that  is  to  say,  fix)m  Friday  next  after 
the  25th  day  of  March,  1837,  until  Friday  next  after  the  25th  day  of  March,  1838. 
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On  the  Friday  next  before  the  25th  March,  1 837,  the  defendants,  who  are  described  in  the 
writ  as  the  goTemors  and  directors  who  were  in  office  on  the  23rd  of  January,  1 838,  were, 
at  a  meetiBg  duly  holden  for  that  purpose,  duly  constituted  and  appointed  the  governors 
and  directors  of  the  poor  of  the  said  part  of  the  said  parish  of  St.  Andrew,  Holbom, 
and  the  said  parish  of  St.  George  the  Mart3rr,  for  the  ensuing  year,  and  took  upon 
tiiemselyes  that  office.  The  defendants,  the  said  governors  and  directors,  after  their 
i^ipointment,  and  during  their  year  of  office,  and  before  the  23rd  of  January,  1838, 
made  one  assessment  or  rate,  in  the  form  and  under  the  title  of  a  poor-rate.  Before, 
and  for  the  purpose  of  making  this  rate  or  assessment,  the  governors  and  directors  met, 
inporsnance  of  the  12th  section  of  the  local  Act,  to  calculate,  ascertain,  and  settle 
the  amounts  which  would  be  required  for  the  different  purposes  to  which  the  intended 
nte  was  by  law  applicable,  viz.  the  relief  of  the  poor,  the  county  rate,  the  police  rate, 
tiie  payment  of  part  of  the  principal  and  interest  on  debts  already  charged  upon  the  poor- 
nUes,  and  the  salaries  of  officers,  and  other  expenses  hereinafter  mentioned.  At  this 
time  the  governors  and  directors  were  engaged  in  law  proceedings,  for  the  purpose  of 
oontesting,  under  the  advice  of  counsel,  the  validity  of  the  Poor-Law  Commissioners' 
oniera  above  mentioned,  for  and  relating  to  the  union  of  the  above-mentioned  district 
vith pother  places;  and  amongst  other  items  of  estimated  expenditure,  from  the 
proceeds  of  the  said  intended  rate,  the  sum  of  700/.  was  calculated  by  the  said 
gofemors  and  directors  to  be  required  for  law  expenses  in  relation  thereto.  At  the 
arid  meeting  of  the  governors  and  directors,  held  for  the  purpose  aforesaid,  the  sum  of 
^79/.  was  calculated,  ascertained,  and  settled  as  the  amount  which  would  be  required 
t»  be  assessed  and  charged  for  the  relief  of  the  poor  under  the  directions  of  the  Board 
«C  Ooardians  in  the  said  parish,  and  to  be  paid  to  them  under  the  precepts  made 
aid  to  be  made  from  time  to  time.  After  the  governors  and  directors  had  met  for 
the  purposes  aforesaid,  according  to  section  12,  the  respective  amounts,  so  settled 
ad  ascertained  by  the  said  governors  and  directors,  were  submitted  to  a  meeting  of 
the  inhabitants  duly  held  pursuant  to  sect.  13  of  the  local  Act,  and  upon  such  several 
estiBiates  the  said  inhabitants,  at  the  said  meeting,  made  the  assessment  hereinbefore 
particularly  mentioned  and  described  at  the  rate  of  Is.  2d.  in  the  poimd,  for  the 
purpose  of  raising  the  several  sums  of  money  required  for  the  several  purposes  afore- 
aid.  Ilie  total  aggregate  amount  of  the  said  rate,  supposing  the  whole  to  be  col- 
lected, would  be  6,799/.  4s.  6d.,  or  thereabouts ;  but,  after  allowing  for  all  usual  and 
reasonable  deficiencies  in  collecting,  it  would  produce,  and  did,  in  fact,  produce  the 
sua  of  6,246/.  13s.  3d.,  or  thereabouts,  of  which  amount  the  governors  and  directors 
appropriated  for  the  purpose  of  being  paid  over  to  the  guardians  of  the  said  Holbom 
Union,  for  the  relief  of  the  poor  in  the  district  of  the  said  governors  and  directors,  the 
said  sum  of  3,679/.  so  calculated,  ascertained,  and  settled  by  them  at  their  meeting 
£ar  that  purpose  as  aforesaid ;  and  the  residue  thereof  they  appropriated  and  applied 
for  the  various  other  purposes  hereinbefore  mentioned,  and  in  respect  whereof  the  said 
aaaessment  had  been  made  as  aforesaid — ^that  is  to  say,  to  the  police-rate  and  county* 
rate  the  payment  of  part  of  the  principal  and  interest,  and  annuities,  in  respect  of  the 
dd>ts  charged  upon  the  rates  made  under  the  said  local  Act,  and  salaries  to  officers, 
and  other  expenses  attending  the  carrying  the  said  local  Act  into  execution,  and  law 
dmxges,  such  as  appeals  against  rates,  and  the  like,  but  chiefly  in  reference  to  the 
aid  litigation  with  the  Poor-Law  Commissioners.  Various  demands  were  duly  made 
on  the  said  governors  and  directors,  who  were  in  office  on  the  23rd  of  January,  1838, 
before  that  time,  for  the  payment  of  sums  of  money  required  by  the  Board  of  Gruar« 
dians  of  the  Holbom  Union,  for  the  necessary  relief  of  the  poor  of  the  said  part  of  the 
laid  parish  of  St.  Andrew,  Holbom,  and  parish  of  St.  George  the  Martjrr,  and  for  the 
payment  of  their  quota  of  the  general  expenses  of  the  workhouse  of  the  said  Holbom 
Union ;  but  such  sums  were  not  paid  at  the  times  when  they  were  required  to  be  paid, 
by  reason  of  the  pending  litigation  as  to  the  validity  of  the  conmiissioners*  order  for 
the  making  of  the  said  Holbom  Union.  After  the  validity  of  the  said  order  had  been 
eatabHshed,  and  before  the  issuing  of  the  said  writ  of  mandamus  in  the  present  case, 
the  amount  of  the  sum  so  demanded  had  been  paid  up  to  the  guardians  of  the  union. 
After  the  issuing  the  writ  of  mandamus  in  this  case,  and  before  the  return  thereof,  viz. 
€Q  the  23rd  July,  1839,  the  said  James  Hales  Mitchiner,  who  had  been,  on  or  about 
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the  28th  day  of  July,  1836,  chosen  and  appointed  auditor  for  the  various  parishes  and 
unions  mentioned  in  the  said  order  of  the  Poor- Law  Commissioners  of  the  7th  July» 
1836,  including  the  said  Holbom  Union,  and  who  continued  to  hold  and  execute  the 
office  of  such  auditor  of  the  said  parishes  and  unions,  including  the  said  Holbom 
Union,  attended  at  the  workhouse  of  the  said  part  of  the  said  parish  of  St.  Andrew^ 
Holbom,  and  St.  George  the  Martyr,  for  the  purpose  of  auditing  the  accounts  thereof, 
of  which  intended  audit  due  notice  had  been  given  to  the  said  governors  and  directors 
then  in  office,  and  their  said  collectors,  and  they  were  duly  required  to  produce  to  the 
said  J.  H.  Mitchiner  a  full  and  distinct  account  of  all  moneys,  matters,  and  things  com- 
mitted to  their  charge,  or  received,  held,  or  expended  by  them  on  behalf  of  the  said 
parishes,  so  far  as  related  to  the  moneys  assessed  for  the  relief  of  the  poor.  On  that 
occasion,  Mr.  Charles  Boydell,  as  clerk  to,  and  on  behalf  of,  the  governors  and  directors 
of  St.  Andrew,  Holbom,  attended  the  said  James  Hales  Mitchiner,  the  auditor,  and 
rendered  to  him  an  account  [of  which  a  copy  was  inserted  in  the  case] .  The  credit 
side  of  the  above  account  contains  a  correct  statement  of  the  sums  paid  by  the 
governors  and  directors,  at  the  times  therein  mentioned,  to  the  guardians  for  the 
relief  of  the  poor,  but  contains  no  account  of  the  other  applications  of  the  money 
raised  as  above  mentioned,  under  the  name  of* "  poor-rate,"  although  considerable 
simis  had,  during  the  period  embraced  by  the  account,  been  expended  by  the  gover- 
nors and  directors  for  ^e  various  other  purposes  above  mentioned,  including  the  law 
charges  before  referred  to.  The  sums  mentioned  on  the  debit  side  of  the  account  as 
assessed  for  the  relief  of  the  poor  formed  the  whole  amount  of  the  various  sums  cal- 
culated, ascertained,  and  settled  by  the  govemors  and  directors  as  necessary,  according 
to  their  judgment,  to  be  assessed  and  charged  for  the  relief  of  the  poor  as  aforeaid, 
under  the  12th  section  of  the  local  Act;  but  they  form  only  part  of  the  sums 
calculated,  ascertained,  and  settled  by  the  said  govemors  and  directors  to  be  assessed 
and  charged,  which  were  accordingly  assessed  and  raised  by  the  said  inhabitants  under 
the  said  local  Act,  under  the  name  of  "  poor-rate,"  for  the  various  purposes  herein- 
before mentioned,  including  such  law  charges  as  aforesaid.  The  said  James  Hales 
Mitchiner  then  demanded  an  account  of  the  entire  sums  that  had  been  collected  under 
the  name  of  *'  poor-rate,"  and  how  they  had  been  expended,  and  required  to  see  the 
whole  poor-rate,  and  the  various  books  relating  to  it.  The  said  Charles  Boydell  an- 
swered, that  the  above-mentioned  account  was  an  account  of  all  the  sums  assessed  and 
charged  for  the  relief  of  the  poor,  and,  on  the  part  of  the  govemors,  refused  to  give  any 
further  account ;  and  no  other  account  was  ever  rendered  to  the  said  James  Hales  Mit- 
chiner. The  judge  on  the  trial  certified  under  the  statute,  that  a  right  was  in  question. 
The  questions  for  the  opinion  of  the  Court  are — First,  whether  or  not  the  said  govemors 
and  directors  having,  as  is  admitted  by  the  pleadings,  fully  accounted  to  the  said 
auditors  under  the  said  local  Act  of  Parliament,  are  also  bound  to  account  to  the 
auditor  appointed  under  the  order  of  the  said  Poor- Law  Commissioners,  under  the 
46th  and  47th  sections  of  stats.  4  &  5  Wm.  4,  c.  76.  Secondly,  if  the  said  govemors 
and  directors  are  bound  so  to  account  to  the  auditors  so  appointed  under  4  &  5 
Wm.  4,  c.  76,  whether  or  not  the  account  rendered  by  the  said  Charies  Boydell  on  the 
part  of  the  said  govemors  and  directors,  as  above  mentioned,  is  a  sufficient  account 
within  the  meaning  of  the  said  sections,  so  as  to  entitle  the  defendants  to  have  the 
verdict  entered  for  them  on  the  second  of  the  above  issues. 

This  case  was  argued  in  last  Easter  Term,  by  Tomlinson,  for  the  Crown ;  and  Erie, 
Q.C.,  for  the  defendants.  Cur,  adv.  vult. 

Lord  Denman,  C.J.  now  delivered  the  judgment  of  the  Court. — In  this  case  two 
questions  have  been  raised  for  our  consideration :  first,  whether  the  defendants,  having 
accounted  to  the  auditors  appointed  under  the  local  Act,  6  Geo.  4,  are  bound  also  to 
account  to  the  auditors  appointed  under  the  order  of  the  Poor- Law  Commissioners ;  and, 
secondly,  if  they  are  so  bound  to  account,  whether  they  are  to  account  as  to  all  the 
moneys  raised  under  the  local  Act,  or  only  as  to  so  much  as  is  in  fact  applied  to  the 
relief  of  the  poor.  Now,  as  to  the  first  question,  it  seems  to  us  that  the  powers  of  the 
auditors  appointed  under  the  local  Act  are  so  inadequate  to  the  due  discharge  of  the 
duties  requured  of  auditors  appointed  by  the  orders  of  the  Poor-Law  Commissioners, 
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they  having  no  power  to  disallow  any  items  of  the  account,  that  we  clearly  think  the 
defendants  are  bound  to  account  to  the  latter  auditors,  though  they  have  already 
accounted  to  the  auditors  under  the  local  Act.  Indeed  this  question  was  hardly  con- 
tested and  is  in  effect  settled  by  the  case  in  the  11th  vol.  of  Adolphus  and  Ellis 
(Reg,  y.  The  Poor-Law  Commissioners  (Allstonefield  Incorporation),  11  Ad.  &  £• 
558).  As  to  the  second  question,  it  was  contended  on  behalf  of  the  defendants,  that 
they  were  not  bound  to  render  an  account  to  the  auditors  appointed  by  the  Poor-Law 
Commissioners  of  all  the  moneys  received  under  the  rate  in  question,  because  some 
portion  of  those  moneys  was  applicable  to  other  purposes ;  but  only  of  such  part  of 
the  produce  of  the  rate  as  was  intended  to  be  applied  and  was  applied  to  the  purposes  of 
the  relief  of  the  poor.  It  appeared  that  the  rate  in  question  was  a  rate  made  at  Is.  2d. 
in  the  pound,  for  the  relief,  maintenance,  lodging,  and  employment  of  the  poor,  and 
ms  calculated  to  produce  a  sum  of  6,000/. :  but  not  more  than  half  of  that  sum 
vas  applied  or  intended  fjo  be  applied  to  the  relief  of  the  poor ;  the  residue  was  applied 
and  intended  to  be  applied  to  the  purposes  of  the  police-rate,  the  county-rate,  the 
ptjment  of  principal  and  interest  and  annuities,  in  respect  of  debts  charged  upon  the 
rates  made  under  the  local  Act,  salaries,  and  other  expenses  of  carrying  the  local  Act 
into  effect.  Now,  the  defendants  did  account  to  the  auditor  appointed  by  the  Poor- 
Lav  Commissioners  as  to  that  part  of  the  sum  received  under  the  said  rate  which  was 
applied  and  intended  to  be  applied  to  the  relief  of  the  poor ;  but  they  objected  to 
anoont  as  to  the  residue,  which  was  raised  for  and  applied  to  other  piurposes,  and 
ihether  they  are  bound  to  do  so  is  the  question.  It  is  not  necessary  to  refer  to  the 
pronrions  of  the  local  Act,  because  this  question  depends  entirely  upon  the  construe - 
tioa  <rf  the  Poor-  Law  Amendment  Act ;  and  the  decision  in  this  case  will  apply 
QBdmbtedly  to  every  parish  in  England  where,  under  one  rate  for  the  relief  of  the 
poor,  moneys  are  raised  for  the  payment  of  the  county-rates,  police-rate,  or  any 
other  purposes  than  the  relief  and  maintenance  of  the  poor.  By  the  46  th  section 
of  the  Poor-Law  Amendment  Act,  the  commissioners  may,  by  order  under  their 
hands  and  seal,  "  direct  the  overseers  or  guardians  of  any  parish  or  union,  or  of  so 
many  parishes  or  unions  as  the  said  commissioners  in  such  order  may  specify  and 
dedare  to  be  united  for  the  purpose  only  of  appointing  and  paying  oflBcers,  to  appoint 
such  paid  officers  with  such  qualifications  as  the  said  commissioners  shall  think  neces- 
sary for  superintending  or  assisting  in  the  administration  of  the  relief  and  employment 
of  the  poor ;  and  for  the  examining  and  auditing,  allowing  or  disallowing  of  accounts  in 
SMch  parish  or  union  or  united  parishes,  and  otherwise  carrying  the  provisions  of  this 
Act  into  elocution,  and  the  said  commissioners  may  define  and  direct  the  execution  of 
the  respective  duties  of  such  officers,  and  the  places  or  limits"  within  which  they  shall 
he  performed.  In  pursuance  of  this  power,  the  commissioners  did  direct  the  guardians 
of  the  Holbom  Union,  of  which  the  district  in  question  forms  a  part,  to  appoint  an 
anditor,  whose  duties  were,  in  part,  to  be,  to  audit  the  accounts  of  the  said  union  and 
of  the  several  parishes  comprised  therein ;  to  inquire  and  ascertain  whether  the  expen- 
ditore  had  been  such  as  the  parish  officers  might  lawfully  and  properly  incur,  and  to 
ftiike  out  all  items  which  were  not  justified  by  some  provision  of  law  or  by  the  orders 
of  the  commissioners.  Then,  by  the  47th  section,  it  is  provided  that  "  every  overseer, 
treasurer,  or  other  person  having  the  collection,  receipt,  or  distribution  of  tie  moneys 
assessed  for  the  relief  of  the  poor  in  any  parish  or  union,  or  holding  or  accountable  for 
any  balance  or  sum  of  money,  or  any  books,  deeds,  papers,  goods  or  chattels  relating 
to  the  relief  of  the  poor,  or  the  collection  or  distribution  of  the  poor-rate  of  any  parish 
w  union,  shall  once  in  every  quarter  (or  oftener,  if  the  commissioners  shall  so  direct) 
ttake  and  render  to  the  guardians,  auditors,  or  such  other  persons  as,  by  virtue  of  any 
statute  or  custom,  or  of  the  orders  of  the  said  commissioners,  may  be  appointed  to 
examine,  audit,  allow,  or  disallow  such  accounts,  a  full  and  distinct  account  in  writing 
of  all  moneys,  matters,  and  things  committed  to  their  charge,  or  received,  held  or 
eipended  by  them  on  behalf  of  any  such  parish  or  union,  and,  if  thereunto  required, 
shall  verify  the  same  on  oath  or  subscribe  a  declaration  to  the  truth  thereof;  and  all 
balances  due  from  any  guardian,  treasurer,  overseer  or  assistant  overseer,  or  other 
person  having  the  control  and  distribution  of  the  poor-rate,  or  accountable  for  such 
halanoesy  may  be  recovered  in  the  same  manner  as  any  penalties  and  forfeitures  are 
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recoverable  under  this  Act."  Two  things  may  be  observed  in  tihis  sectioa :  fint> 
tfiat  the  accounts  are  to  be  rendered  to  persons  appointed  either  by  statute,  custom* 
or  by  the  orders  of  the  Poor-Law  Commissioners,  "  to  examine  and  audit,  allow  or 
disallow  such  accounts ;"  and,  secondly,  that  the  account  to  be  rendered  is  an  acoooat 
*'  of  all  moneys,  &c.  received,  held,  or  expended  on  behalf  of  any  such  parish  or  unioii  ;** 
and  the  balance  is  to  be  recovered  as  penalties  under  the  Act.  Now  tiie  auditor 
under  the  local  Act  does  not,  as  has  been  already  observed,  possess  the  power  whidi 
is  required  in  an  auditor  under  this  section ;  he  has  no  power  to  disallow  any  of  the 
items  in  the  accounts  submitted  to  him ;  but  the  auditor  under  the  order  of  the  Poor« 
Law  Commissioners  clearly  possesses  that  power ;  he,  therefore,  is  the  party  to  whooi* 
under  section  47,  the  accoimts  should  be  rendered.  With  respect  to  the  accounbi 
themselves,  the  clause  includes  "  all  moneys  received,  held,  or  expended  on  behalf  oC 
the  parish  or  union  ;"  and,  therefore,  we  think  applies  to  all  moneys  raised  by  means  of 
the  poor-rate ;  and  in  confirmation  of  this  view  it  is  to  be  observed,  that  in  the  descrqK 
tion  of  the  persons  who  are  to  account  at  the  commencement  of  the  section  referred  to. 
''  persons  holding  or  accountable  for  any  balance  or  sum  of  money,  or  any  books,  deedi[» 
papers,  goods  or  chattels  relating  Uh  the  relief  of  the  poor,  or  ^e  collection  or  distri- 
bution  of  the  poor-rate  of  any  parish  or  union,"  are  mentioned.  It  appears  to  us. 
therefore,  that  by  the  terms  of  the  46th  and  47th  sections  of  the  Poor-Law  Amend- 
ment  Act,  as  applied  to  this  case,  the  defendants  were  bound  to  account  to  tiie 
auditor  appointed  by  the  Poor-Law  Commissioners,  not  merely  for  so  much  of  tiie 
moneys  received  by  them  under  the  poor-rate  as  was  raised  for  and  applied  to  the  rehflf 
of  the  poor,  but  for  the  whole  amount  raised  under  the  rate  in  question ;  and  that 
the  auditor  had  a  right  to  insist  on  ascertaining  the  whole  amount  of  the  balance  in 
the  hands  of  the  accountant.  There  is  here  but  one  rate,  and  that  professedly  levied 
for  the  relief,  maintenance,  lodging,  and  emplojrment  of  the  poor :  and  though  the 
examination  of  expenditure  under  such  a  rate  may  introduce  inquiries  foreign  to  the 
immediate  and  avowed  object  of  the  rate,  viz.  the  relief  of  the  poor,  that  is  necessarily 
incident  to  the  inquiry,  and  was  probably  contemplated  by  the  legislature  when  it 
provided  a  remedy  for  the  recovery  of  the  balance  in  the  hands  of  the  accountant, 
obviously  meaning  the  whole  balance  of  the  rate  made  for  the  relief,  maintenance,  and 
employment  of  the  poor.     We  are  of  opinion,  therefore,  that  the  verdict  must  stand. 

Judgment  for  the  Crown. 


Q.B.  Monday,  June  10. 

The  Queen  v.  The  Matob  op  New  Windsor. 

The  Town  Council  of  a  borough  ordered  a  borough  rate  to  be  made  at  6d,  in  the  pound,  and  appwnUit 
under  7  Wm,  4^1  Viet.  c.  81,  t.  3,  tpecial  overseere  to  levy  and  collect  within  a  parish  wMek 
was  partly  within  and  partly  without  the  borough,  a  9um  specified  as  the  share  qf  that  parish,  ne 
overseers  so  appointed  made  a  rate  qf  Id,  in  the  pound  on  that  part  qf  the  parish  which  was  wiihisi 
the  borough,  a  rate  at  6d,  in  the  pound  not  being  sufficient  to  raise  the  sum  specified,  though  lAf 
rate  at  Id,  was  calculated  to  produce  more  than  that  sum. 

Held,  that  they  had  no  authority  so  to  do ;  and  that,  therefore,  the  non-payment  qf  the  rate  so  nude 
did  not  disguali/y  « person  otherwise  qualified  from  being  placed  on  the  burgess  list  oj  the  said 
borough, 

WHATELEY.  Q.  C,  in  Michaelmas  Term  1843,  obtained  a  rule  cwalling  on  the 
mayor  of  the  borough  of  New  Windsor  to  shew  cause  why  a  writ  of  numda^ 
iRtM  should  not  issue,  commanding  him  to  insert  the  name  of  James  Thomas  Bedbo- 
zough  upon  the  burgess-roll  of  the  said  borough.  The  following  facts  appeared  up<ai 
the  affidavits  in  support  of  the  rule. 

Mr.  Bedborough  was  duly  elected  a  councillor  for  the  said  borough  on  the  1st  day 
of  November,  1842 ;  but  his  name  was  omitted  from  the  burgess  list  made  by  the  over- 
seers of  the  parish  of  New  Windsor  no  the  5th  day  of  September,  1843,  pursuant  to 
the  provisions  of  stat.  5  &  6  Wm.  4,  c.  76,  s.  15.  ^  In  consequence  of  that  omission,  he 
caused  the  following  notice  to  be  served  upon  die  town-ckrk  of  the  said  borough  on 
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die  ISHk  diqr  of  September: — **  I  hereby  give  you  notice  that  I  claim  to  have  my  name 
inoted  in  die  burgess  list  of  the  borough  of  New  Windsor,  that  I  occupy  a  house  in 
Sheet-street  in  the  said  borough,  and  that  I  have  been  rated  in  the  parish  of  New 
Windsor  for  the  same  during  the  last  three  years  and  upwards ;"  and  his  name  was 
aeoofdingly  inserted  in  the  list  of  claimants.  On  the  13th  of  October  following. 
BoberfD^ibott,  Esq.,  the  mayor,  with  Thomas  Wm.  Marlin  and  Chas.  Stuart  Voules, 
tte  assessors  for  the  revising  of  ^e  burgess  lists  in  the  borough  of  New  Windsor,  held 
a  coort  £ar  that  purpose ;  and  at  that  court  Mr.  Bedborough  attended  with  his  attorney 
and  proved  his  qualification,  calling,  amongst  other  witnesses,  George  Turpin,  the 
aaistant  overseer  of  the  said  parish,  who  stated  on  oath  '*  that  Mr.  Bedborough  was 
omitted  fix>m  the  burgess  list  for  no  other  reason  than  that  he  had  not  paid  a  certain 
borough  rate  of  sevenpence  in  the  pound,  made  for  that  part  of  the  parish  of  New 
Wxii£or  which  was  within  the  borough  of  New  Windsor,  on  the  23rd  Janiiary,  1843, 
punuant  to  an  order  of  the  Town  Council  of  the  same  borough,  bearing  date  the  5th 
JiDoary,  1843."  With  regard  to  that  rate  the  following  facts  were  then  proved  by 
Ifr.  Seeker,  the  town-derk :— i 

The  following  entry  was  made  in  the  Minute-boik  of  the  Town  Council  at  a  meet- 
ing hdd  on  the  5th  day  of  January,  1843,  when  the  said  borough  rate  was  ordered : 

"  Thie  Finance  Committee  presented  their  report  on  the  assets  and  liabilities  of  the 
drancil  as  estimated  for  the  ensuing  six  months,  signed  by  the  treasurer ;  whereupon 
ikims  moved — '  That  a  borough  rate,  calculated  at  sixpence  in  the  pound,  be  forthwith 
nnedy  as  under :— 

£.     s.     d. 

New  Windsor        519     3     0 

Clewer       •••         •••         •••         ...         •••         119     2    0 

Lower  Ward,  Castle         •••  31  11     6 


£669  16     6' 


In  pursuance  of  that  resolution  of  the  Town  Council,  several  orders  were  issued  for 
flie  making,  levying,  and  collecting  of  the  said  rate ;  of  which  the  following  are 
copies  r— 
"BcHo'  of  New  \^^dsor\        At  a  Court  of  the  Mayor,  &c.,  holden  at  the  Guildhall, 

to  wit.  J  &c.,  on  the  5th  day  of  January,  &c, 

(LS.) 

"Whereas,  the  parish  of  New  Windsor,  liable  to  and  supporting  its  own  poor,  is 
psrtly  within  and  pnrtiy  without  the  said  borough.  And  whereas  the  said  mayor,  aider- 
men,  &c.  have  this  day  ordered  that  o^e  general  rate  or  assessment,  in  the  nature  of  a 
ooonty  rate,  should  be  made  and  assessed  upon  every  parish,  &c.     And  whereas  the 
Mid  mayor,  aldermen,  &c.  did  rate  and  assess  upon  that  part  of  the  said  parish  of 
New  W^dsor  which  is  within  the  said  borough,  and  within  the  jurisdiction  and 
mhority  of  the  said  mayor,  &c.  the  sum  of  519/.  3s.  as  the  proportion  pajrable 
by  such  part  of  the  said  parish,  &c.  towards  the  said  general  rate  or  assessment. 
Now  the  said  mayor,  aldermen,  &c.  have,  by  virtue  of  a  certain  other  Act  passed  in 
die  1st  year  of  her  present  Majesty's  reign,  intituled,  '  An  Act  to  provide  for  the  levying 
of  rates  in  Boroughs  and  Towns  having  Municipal  Corporations  in  England  and 
Wales,'  and  in  pursuance  and  in  exercise  of  all  other  powers  and  authorities  enabling 
tiiem  in  that  behalf,  nominated  and  appointed,  and  do  hereby  nominate  and  appoint, 
Vx.  John  Tills  and  Mr.  Wm.  Towers,  substantial  householders  of  the  said  parish,  &c., 
oferseers  within  such  part  of  the  said  parish,  for  making,  levying,  and  collecting  such 
borough  rate  therein.     And  it  is  hereby  ordered  and  declared  that  the  said  John  Illls 
and  Wm.  Towers,  so  respectively  appointed,  shall  have  the  same  powers  vested  in  them» 
and  shall  be  subject  to  the  same  regulations  and  penalties  for  levying  and  collecting 
sudli  borough  rate  in  such  part,  &c.,  as  fully  and  effectually,  to  aR  intents  and  pur- 
poses, aa  if  they,  the  said  John  Tills  and  Wm.  Towers,  were  appointed  overseers  of  the 
poor  under  any  law  or  laws  now  or  hereafter  to  be  in  force.     Given  under  the  common 
seal  of  the  said  mayor,  aldermen,  and  burgesses,  the  day  and  year  first  above  written. 

"  RoBBax  TsBBOTT,  Mayor." 
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Two  other  orders,  precisely  similar  in  form,  were  issued  under  the  common  seal, 
bearing  date  on  the  same  day  as  the  above,  and  appointing  separate  special  overseers 
for  mining,  levying,  and  collecting  the  rate  in  the  district  of  the  Lower  Ward,  and  in 
that  part  of  Clewer  parish  which  lies  within  the  borough  respectively. 

The  following  precept  or  order  was  also  issued  contemporaneously  with  the  above  :— - 
«« Borough  of  New  Windsor ")    At  a  Court  of  the  Mayor,  Aldermen,  and  Burgesses,  &c. 
to  wit.  J  holden  at  the  Guildhall  in  the  said  Borough  on 

(L.  S.)  Thursday,  the  5th  day  of  January.  1843. 

"  Whereas  the  mayor,  bailiffs,  and  burgesses  of  the  said  borough  in  council  assem- 
bled, have,  by  virtue  of  an  Act  of  Parliament  made,  &c.  [5  &  6  Wm.  4,  c.  76] ,  and  in 
pursuance  of  the  authority  of  another  Act,  &c.  [55  Greo.  3,  c.  51],  and  all  otiier  Acts 
enabling  them  in  that  behalf,  ordered  that  one  general  rate  or  assessment,  in  the  nature 
of  a  county-rate,  should  be  made  and  assessed  upon  every  parish,  part  of  a  parish,  and 
extra-parochial  place  within  the  said  borough,  for  raising  the  smn  of  6691,  1 6s.  6d.  for  : 
the  ends  and  purposes  mentioned  in  the  said  several  Acts  and  other  Acts  relating  | 
thereto  ;  which  said  sum,  the  said  mayor,  aldermen,  and  burgesses  in  council  assembled 
thought  necessary,  and  in  their  discretion  sufficient,  for  the  same  purposes  ;  and  the 
said  mayor,  aldermen,  and  burgesses  in  council,  by  virtue  of  the  said  several  Acts,  did 
rate  and  assess  upon  every  parish,  part  of  a  parish,  and  extra-parochial  place  within 
the  said  borough,  and  within  the  jurisdiction  and  authority  of  the  said  mayor.  Sue,,  as 
their  quota  or  proportion  towards  raising  the  said  sum,  the  respective  sums  of  mone^ 
appearing  in  the  margin  hereof, (a)  amounting  in  the  whole  to  the  sum  of  669/.  16s.  6d. 

"  To  the  end,  therefore,  that  the  said  several  sums  may  be  forthwith  collected  and 
paid  according  to  the  directions  of,  and  to  and  for  the  ends  and  purposes  expressed  in, 
the  said  several  recited  Acts,  you,  the  high  constable  of  the  said  borough,  are,  by 
virtue  of  the  said  several  Acts,  and  of  the  aforesaid  order  of  council,  required  fortibwitfa, 
on  receipt  hereof,  to  demand  in  writing  each  sum  of  money  rated  and  assessed  in  the 
aforesaid  rate  upon  each  of  the  said  several  parishes,  parts  of  parishes,  and  extra-pan>-    . 
chial  places  within  the  said  borough,  of  the  overseers  there  specially  appointed  by  the 
said  mayor,  &c.,  to  make,  levy,  and  collect  the  same,  or  any  or  either  of  them,  or  leave 
such  demand  in  writing  at  their,  or  either  of  their,  dwelling-house  or  houses  ;  who  axe 
hereby  and  by  the  said  several  Acts  of  Parliament  required,  by  a  special  rate  or  rates  to 
be  made  under  the  authority  of  the  said  several  Acts,  or  of  other  Act  or  Acts  enabling 
them  in  that  behalf,  some  or  one  of  them  to  pay  such  sum  of  money  so  rated  and 
assessed  thereupon  as  is  above  specified,  to  you,  the  said  high  constable,  within  the 
space  of  thirty  days  after  demand  thereof,  so  made  in  writing  as  aforesaid.     [The 
precept  then  proceeds  to  order  the  high  constable  to  pay  the  same  into  the  hands 
of  the  treasurer  of  the  borough  stock  ;  and  recites  the  power  of  the  high  constable  to 
levy  the  same  by  distress,  &c.,  if  the  overseers  should  fail  to  pay,  concluding]  :  And 
you,  the  said  high  constable,  are  not  to  fail  of  performing  the  matters  and  things  above 
mentioned,  and  enjoined,  &c.,  under  the  penalties,  &c.      Given  under  the  seal  of  the 
said  mayor,  aldermen,  and  burgesses,  at  the  Guildhall  of  the  said  borough,  on  the  day 
And  year  first  above  wTitten. 

"  Robert  Tebbott, 
"  Mayor  of  the  said  borough. 

"*  To  the  high  constable  of  the  borough  of  New  Windsor, 
in  the  county  of  Berks,  and  to  the  overseers  specially 
appointed  for  the   parishes,  parts  of  parishes,   and 
extra-parochial  places  above   mentioned,  and  to  all 
others  whom  these  shall  or  may  concern." 
In  pursuance  of  the  supposed  authority  given  to  them  by  these  orders,  the  special 
overseers  appointed  for  the  parish  of  New  Windsor  made  a  rate  in  the  following  form  : — 
"  A  rate  or  assessment,  at  7 d.  in  the  pound,  on  all  the  rateable  property  of  that  part 

£.    8.    d. 

^^^^^         (a)  New  Wiodsor  Parish,  inrithin  the  borough        519    3    0 

^^^^■t  Clewer  Parish,  within  the  borough        11920 

^^       ^^  Lower  Ward,  Windsor  Castle,  extra-parochial  31  11    6 

W  Total     ..         ..      £669  16    6 

r  — 


TfilNITY  TERM,  1844..  75 

of  the  parish  of  New  Windsor,  with  Dedworth,  which  lies  within  the  borough  of  New 
Winds<Mr,  made  this  23rd  day  of  January,  1843  (pursuant  to  an  order  of  the  Town 
Council  of  the  said  borough,  bearing  date  the  5th  day  of  January  inst.)  by  us, 

"John  Tills, 
"Wm.  Towers. 
*'  Overseers  appointed  by  the  said  order. 

"Rateable  value,  21,196/.  10s. ;  at  7d.  m  the  pound,  618/.  4s.  TJd." 

The  special  overseers  appointed  for  the  parish  of  Clewer,  and  those  appointed  for  the 
district  of  the  Lower  Ward,  also  made  rates  respectively,  in  the  same  form  ;  the  former, 
however,  being  a  rate  at  9d.  in  the  pound,  and  calculated  to  produce  177/.  9s. ;  the 
latter  a  rate  at  6d.  in  the  pound,  and  calculated  to  produce  31/.  lis.  6d. 

Upon  these  facts  Mr.  Bedborough,  by  his  attorney,  contended  at  the  said  Court  of 
Berision  that  the  said  alleged  borough  rate  was  badly  and  illegally  made,  and  was  in 
xtKlf  unequal,  uncertain,  and  altogether  illegal ;  that  instead  of  being  an  equal  pound 
nte,  it  was  unequal,  being  at  7d.  in  the  pound  in  New  Windsor  parish,  at  9d.  in 
the  pound  in  Clewer  parish,  instead  of  being  an  equal  and  certain  pound  rate  of  6d.  in 
dK  pound  on  all  rateable  property  within  the  borough.  The  mayor,  however,  and  his 
*  tneseors,  were  of  opinion  that  they  could  not  go  into  the  validity  of  the  said  borough 
nte,  but  felt  compelled  to  refuse  the  insertion  of  Mr.  Bedborough's  name  in  the 
Burgess  List,  in  consequence  of  his  non-payment  of  the  said  borough-rate. 

Ihe  affidavits  in  answer  stated,  that  in  order  to  raise  the  gross  amounts  ordered  by 
^  Town  Council,  from  time  to  time,  to  be  paid  by  the  districts  of  New  Windsor, 
Clever,  and  the  Lower  Ward  of  the  Castle  respectively,  it  has  always  been  found 
neccaary  to  charge  the  inhabitants  of  those  districts  at  a  poundage  exceeding  that 
Vftm  which  the  order  for  the  general  borough  rate  had  been  originally  estimated  by 
;  tie  Town  Council,  that  calculation  being  made  upon  the  gross  annual  rateable  value 
flf  aH  the  property  in  the  district,  without  regard  to  unoccupied  houses,  cases  of  ex- 
txane  poverty,  or  expenses  of  and  incident  to  the  making  and  collection  of  the  rate  ; 
that  with  regard  to  the  present  rate,  the  districts  of  New  Windsor  and  Clewer  could 
not  have  raised  their  respective  quotas  or  proportions  by  making  a  rate  of  6d.  in  the 
poond  only ;  that  with  regard  to  the  former,  a  rate  of  7d.  in  the  pound,  and  with 
regard  to  the  latter,  a  rate  of  9d.  in  the  pound  was  necessary  for  that  purpose  ;  that  it 
was  only  in  consequence  of  a  small  cash  balance  from  a  former  borough  rate  remaining 
•t  the  time  in  the  hands  of  the  special  overseer  for  the  district  of  the  Lower  Ward,  that 
a  rate  of  6d.  in  the  pound  was  sufficient  to  produce  the  quota  of  that  district;  and 
tiiat  all  former  rates  made  and  collected  in  the  same  manner  as  the  present  had  been 
paid  by  Mr.  Bedborough  without  objection. 

jy/e#,  Seijt.  and  Peacock,  now  shewed  cause. — ^The  non-payment  of  this  rate  dis- 
qualifies Mr.  Bedborough  from  being  placed  on  the  Burgess  List.  In  the  first  place,  the 
nte  is  good ;  the  alleged  inequality  of  it  arises  from  the  circumstance  of  the  borough 
containing  three  separate  districts,  each  maintaining  its  own  poor ;  but  the  rate  is 
equal  within  each  of  those  districts,  and  each  district  pays  only  its  proper  share  of  the 
whole  sum  to  be  raised.  Owing  to  local  circumstances,  a  different  poundage  is  neces- 
ary  in  each  of  the  different  districts,  but  that  does  not  make  the  rate  bad  ;  and  even 
i  the  rate  were  unequal,  the  proper  course  would  be  to  appeal  against  it  to  the 
Recorder  of  the  borough.  Rexv.  Westmoreland  (10  B.  &  C.  226)  decides  both  those 
points.  It  certainly  is  not  a  void  rate,  and  cannot  be  so  treated.  Another  objection 
»,  that  this  is  not  at  all  events  a  borough  rate  "  directed  to  be  paid  under  the  provi- 
aon  of  this  Act"  (5  &  6  Will.  4,  c.  76),  section  9  of  which  enacts  that  "no  person 
thall  be  enrolled  in  any  year  unless  he  shall  have  been  rated  in  respect  of  such  pre- 
mises so  occupied  by  him  within  the  said  borough  to  all  rates  made  for  the  relief  of 
the  poor  of  the  parish  wherein  such  premises  are  situate,  during  the  time  of  his  occu- 
pation as  aforesaid  ;  and  unless  he  shall  have  paid  on  or  before  the  last  day  of  August, 
«s  aforesaid,  all  such  rates,  including  therein  all  borough  rates,  if  any,  directed  to  be 
paid  under  the  provisions  of  this  Act,  as  shall  have  become  payable  by  him  in  respect 
I  of  the  said  premises ;"  and  by  sect.  92,  the  council  is,  under  certain  circumstances, 
tuthorized  and  required,  from  time  to  time,  to  order  a  borough  rate,  in  the  nature  of  a 
county  rate,  to  be  made  within  their  borough,  and  for  that  purpose  are  invested  with 


all  the  powers  of  justices  in  Quarter  Sessions,  under  55  Geo.  3,  c.  51,  as  to  the  wiftlring 
of  county  rates. 

Is  not  this,  then,  a  borough  rate,  under  sect*  9  ?  It  will  be  argued  that  it  is  not ; 
because  these  being  districts  requiring  separate  overseers,  the  powers  of  the  sub* 
sequent  Acts  are  necessary  with  regard  to  tiie  collection  of  it ;  but  suppose  it  is  neces- 
sary  to  refer  to  the  subsequent  Acts  which  relate  to  that  subject,  they  are  all  in  pari 
materid,  and  must  be  construed  together.  (Anon.  hoSt,  398 ;  Rex  t.  Palmer^  2 
East's  P.  G.  898 ;  Re  Lords  of  the  Treasury,  1  Mylne  &  Craig,  676 ;  and  other  audio- 
rities  collected  in  Harrison's  Digest,  6267,  edit.  1844.)  Mr.  Bedborough,  therefore,  is 
disqualified  by  the  non-payment  of  this  rate,  and  the  rule  must  be  discharged. 

Whateley,  Q.  C.  con^. — Here  there  are  two  points  for  consideration :  first,  is  the 
rate  good  ?  secondly,  if  it  be  good,  is  the  non-payment  of  it  a  disqualification  under  die 
Municipal  Corporations  Act  ?  In  the  first  place,  the  rate  is  bad.  [Pattesoit,  J.-* 
Can  it  be  necessary  to  shew  more  than  a  de  facto  rate  ?  It  would  be  very  inconvenient 
to  try  the  validity  of  a  rate  upon  an  application  like  the  present.]  This  is  a  rate  in 
the  nature  of  a  county  rate,  under  the  55  Geo,  3,  c.  51 ;  no  single  individual,  there- 
fore,  can  appeal  against  it ;  and  this  is  the  only  mode  in  which  the  question  can  be 
raised,  as  it  affects  the  rights  of  Mr.  Bedborough  alone.  The  rate  which  Mr.  Bed- 
borough  refused  to  pay  was  clearly  not  the  rate  directed  by  the  Town  CouncO  to  be 
made.  The  Town  Council  having  ordered  a  borough  rate  at  6d.  in  the  pound,  ap- 
pointed special  overseers,  under  7  Wm.  4  &  1  Vict.  c.  81,  s.  3,  to  collect  die  sum  of 
519/.  3s.  from  the  parish  of  New  "^^^dsor,  as  its  share  of  that  rate ;  but  instead  of  m 
doing,  the  overseers  raised  618/.  4s.  7|d.  by  a  rate  of  7d.  in  the  pound. 

Lord  Dbnman,  C.  J. — Under  7  Wm.  4  &  1  \^ct.  c.  81,  s.  3,  the  council  sb^ 
pointed  overseers  for  the  purpose  of  levying  and  collecting  a  certain  borough  mlei 
the  persons  so  appointed  wo^d  have  the  like  powers  and  be  subject  to  the  liks 
reg^ations  as  other  overseers ;  and  you  say  that  those  overseers,  under  that  aectioa; 
had  authority  to  collect  the  rate  pointed  out  by  the  Town  Council,  and  no  otfacn 
\Whateley, — That  is  the  short  point.]  We  are  with  you  upon  that  point ;  we  tiiiak 
tibat  the  overseers  wanted  authority  to  do  that  which  they  have  charged  as  a  rate. 

Rule  ahsohUe  («). 

{a)  The  following  are  the  material  dauies  referred  the  said  last  day  of  Angiut  shall  hare  receliwd  PVO* 

to  m  the  argument :  —  chial  relief  or  other  alms,  or  any  pension  or  iSbmmtBM 

Stat.  5  &  6  Wm.  4,  c.  76,  s.  9.—*'  And  be  it  allowaoee  from  any  fund  intmsted  to  the  cfaariMli 

enacted,  that  every  male  person  of  fall  age  who  on  tmstees  of  snchborongh  hereinafter  menttonad.'* 

the  last  day  of  August  in  any  year  shall  have  occn-  Sec.  92  (after  provimne  for  the  establishment  aai 

pied  any  house,  warehouse,  counting-house,  or  shop  application  of  a  borough  fund),  proceeds : — **  And  tt 

within  any  borough  during  that  year  and  the  whole  case  the  borough  fund  shall  not  be  suflSdeat  far  tt^ 

of  each  of  the  two  preced^  years,  and  also  during  purposes  aforesaid,  the  council  of  the  borough  Ishen^ 

the  time  of  such  occupation  shall  have  been  an  inha-  by  authorized  and  required  from  time  to  time  to  estt- 

hitant  householder  within  the  said  borough,  or  with*  mate  as  correctly  as  may  be  what  amount,  ini 

in  seven  miles  of  the  said  borough,  shall,  if  dulv  en-  tion  to  such  fund,  will  be  sufSdent  for  the  payi 

rolled  in  that  year  according  to  the  provinons  here-  of  the  expenses  to  be  incurred  in  carrying  into  i 

inafter  contained,  be  a  burgess  of  such  borough  and  the  provisions  of  this  Act,  and  in  order  to  raise  ths 

member  of  the  body  corporate  of  the  mayor,  alder-  amount  so  estimated,  the  said  council  is  hereby  Of 

men,    and   burgesses  of  sudi  borough :   provided  thoriaed  and  required  from  timp  to  time  to  oraer  a 

always,  that  no  such  person  shall  be  so  enrolled  in  borough  rate  in  the  nature  of  a  county  rate  to  be 

any  year  unless  he  shall  have  been  rated  in  respect  made  witUn  their  borough,  and  for  that  purpose  tks 


of  such  premises  so  occupied  by  him  within  the  bo-    council  of  such  borough  shall  have  within  tncir  bo* 
rough  to  all  rates  made  for  the  relief  of  the  poor  of   rough  all  the  powers  which  any  justices  of  the  [ 


the  parish  wherein  such  premises  are  situated  daring  assembled  at  their  General  or  Quarter  Sessions  ia 

the  time  of  his  occupation  as  aforesaid,  and  unless  any  county  in  England  have  within  the  limits  of 

he  shall  have  paid  on  or  before  the  last  day  of  Au-  their  commission  by  virtue  of  an  Act  made  in  tit 

gust,  as  aforesaid,  all  such  rates,  including  therein  55th  year  of  his  late  Majesty  King   George  tks 

all  boroueh  rates,  if  any,  directed  to  be  paid  under  Third,  intituled  '  An  Act  to  amend  an  Act  of  Uf 

the  provisions  of  this  Act,  as  shall  have  become  late  Majesty  King  George  the  Second  for  the  men 

payableby  him  in  respect  of  the  said  premises,  ez-  easy  assessing,  collecting,  and  levying  of  Ooolf 

oept  such  as  have  become  payable  within  six  calen-  Rates,*  or  as  near  thereto  as  the  nature  of  the  cum 

dar  months  next  before  the  said  last  day  of  August :  will  admit,  except  as  is  hereinafter  exoepted ;  SM 

provided  also,  that  the  premises  in  respect  of  the  all  wsnrrants  required  by  the  ssid  Act  to  be  issaed 

oecupation  of  which  any  person  shall  have  been  so  under  the  hands  and  srals  of  two  or  more  justiesi 

rated  need  not  be  the  same  premises  or  in  the  same  shall  in  like  case  be  signed  by  the  mayors  aad 

parish,  but  may  be  different  premises  in  the  same  sealed  with  the  seal  of  the  borough ;  provided  that 

parish  or  in  different  parishes :  provided  also,  that  no  such  council  shall  not  be  empowered  to  reeeive,  hear. 

person  being  an  alien  shall  be  so  enrolled  in  any  or  determine  any  «ppoal  against  any  such  rate ;  ■■ 
yeor«  and  that  no  person  shall  be  so  enroUed  in  any 
jear  who  within  twelve  calendar  months  next  before 


if  any  person  shall  think  himself  aggrieved  by  vq 
such  rate,  it  shall  be  lawlU  Idr  Um  to  ipped  ta 
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Thi  Qunw  o.  The  Justices  of  Lancashire,  in  the  matter  of  the  Trustees  of 
the  Rochdale  and  Manchester  Turnpike  Roads. 

2^  a  loecl  Act  fir  the  more  ^eettuilly  repairing  a  certain  tumpike'roadjrom  Rochdale  to  Manchee" 
ier,  it  waaproMed  that  **  no  money  ehould  be  laid  out  on  any  road  comprieed  in  the  Act  within 
the  Umite  qfany  Act  of  Parliament  paeeedfir  the  impromement  of  any  Town,**  Long  before  the 
paming  ef  thai  Act,  another  Act  had  been  passed  **for  lighting,  cleansing ,  watching ,  and  regulating 
the  liwn  qf  Mochdale,**  by  which  Act  Commissioners  were  appointed  for  **  lighting,  6fc.  and  im» 
prooing"  the  said  town,  and  many  specific  "  improvements**  qfthe  town  were  eo  nomine  directed 
to  be  w$ade.  Held,  that  the  latter  was  an  '*  in^nwemenf*  Act  within  the  meaning  of  the  former 
Aet :  mlthomgk  the  improoements  specified  were  confined  to  particular  parts  of  the  town,  and 
to  be  paid  fir  by  those  parts  of  the  town  only ;  and  although  no  power  to  repair  the  roads  being 
gmn  to  the  Commissioners,  the  effect  would  be  to  take  the  repair  qf  the  roads  within  the  limits  qf 
the  tmiier  Aet  out  qfthe  jurisdiction  of  the  trustees  under  the  former  Act,  and  to  leave  them  to  the 
reme^  mi  Common  Law ;  and  the  Court  of  Quarter  Sessions  were  right  in  refusing  under  such 
eiremmstanees  to  apportion  a  fine  which  had  been  imposed  upon  the  inhabitants  qf  a  township  for 
Off  fMN-rf|urfr  qf  a  road  comprised  within  both  of  the  btfore-mentioned  statutes,  between  the 
said  imkoMtanis  and  the  tumpike-road  trustees,  under  the  11  DM  sec,  qf  the  General  Turnpike 
Ad. 

The  Seeeione  having  refused  to  apportion  on  the  ground  above  stated  i  held,  that  mandamus  would  lie 
to  emnpel  them, 

COWLING,  in  Easter  Term,  obtained  a  rule  calling  on  the  justices  of  Lancashire 
to  shew  cause  why  a  writ  of  mandamus  should  not  issue  commanding  them  to 
CUK  continuances  to  be  entered  on  a  certain  conviction  of  the  inhabitants  of  the 
Inlet  of  Marland  for  the  non-repair  of  a  road,  and  to  make  an  order  under  stat. 
I  Geo.  4,  c.  126,  s.  110  (the  General  Turnpike  Act)  apportioning  a  fine  of  800/., 
had  been  imposed  upon  the  inliabitants  of  the  said  hamlet,  together  with  costs, 
1  the  said  inhabitants  and  the  trustees  of  the  Manchester  and  Rochdale  tum- 

feIoad.  At  the  General  Quarter  Sessions  of  the  Peace  held  by  adjournment  at 
fd,  in  and  for  the  county  of  Lancaster,  on  the  8th  day  of  January,  1844,  a  bill 
of  indictment  was  preferred  and  found  a  true  bill  against  the  inhabitants  of  the  hamlet 
of  Marland,  in  the  said  county,  for  not  repairing  a  part*  of  the  Rochdale  and  Man- 
chester tompike-road,  being  a  common  Queen's  highway,  situate  in  the  said  hamlet, 
higinning  at  the  commencement  of  the  said  highway,  at  the  easterly  end  of  the  new 
vdlon  the  parade,  in  the  township  of  Gastleton,  and  extending  from  thence  to  a 

neordcrbapdDBfter  mentioned  at  the  next  Qoar-     luch  borongh  rate  or  watch  rate  therein;  and  in 

for  the  boronsh  in  which  tnch  rate  has     every  snch  case  of  a  divided  parish  or  place,  if  the 

;  or  In  case  there  shall  be  no  recorder    borongh  is  not  liable  to  the  connty  rate,  the  justices 

borongh,  to  thejnstiees  at  the  next  Court    of  the  peace  hariog  jurisdiction  over  that  part  of 

stQmatee  Sessions  for  the  county  within  which  such     such  psirish  or  place  which  is  not  within  the  borough 

)  it  U 


I  is  situate  or  whereunto  it  is  adjacent ;  and  shall  appoint  odc  or  more  proper  person  or  persons 

MS  reeorder  or  justices  respectivdy  shall   have  to  act  as  overseer  or  overseers  within  that  part  of 

finer  to  bear  and  determine  the  same  and  to  award  such  parish  or  place  which  is  not  within  the  borough, 

olef  In  the  premises,  as  in  the  case  of  an  appeal  for  making,  levying,  and  collecting  the  county  rate 

'  ■sTCOunty  rate,"  &c.  therein ;  and  the  person  or  persons  so  respectively 

7  Wm.  4  Se  1  Yiet.  c.  81,  s.  2. — "  And  be  to  be  appointed  shall  have  the  like  powers  vested  In 

tiuit  it  shall  be  lawfol  for  the  council  of  him  or  them,  and  shall  be  subject  to  the  same  regu- 

ny  MKJb  borongh,  at  any  time  within  six  calendar  lations  and  penalties  for  levying  and  collecting  any 


next  alter  the  passing  of  this  Act,  to  make  such  borough  rate,  watch  rate,  or  county  rate  with- 

sed  leiy  a  borough  rate  for  the  purpose  of  defraying  in  that  part  of  such  parish  or  place  for  which  he  or 

MfapeBaoslaeuTed  before  the  passing  of  this  Act,  they  is  or  are  appointed,  as  if  he  or  they  was  or 

h  fitting  In  exeention  the  provisions  of  the  said  were  appointed  overseer  or  overseers  of  the  poor 


Aet  for  icfolaiing  eorporations ;  and  every  such  rate  under  any  law  or  laws  now  or  hereafter  to  be  in 

Ml  be  ■ode,  levied,  and  recovered  in  the  manner  force.'* 

invUed  by  the  said  Act  for  regulating  corporations        The  stat.  55  Geo.  3,  c.  51,  s.  14,  provides,  **  That 

md  by  this  Act."  if  the  churchwardens  or  overseers  of  the  poor,  or 

8ert.S. — "  Plrovided  ahraysand  be  it  enacted,  that  other  inhabitant  or  inhabitants  of  any  parish,  town- 

inefcryenee  Inwhieh  any  parish  or  place  liable  to  ship,  or  place,   whether  parochial   or   otherwise, 

«Mtt  Its  own  poor  shall  be  parUy  within  and  where  there  is  no  churchwarden  or  overseer,  or  per- 

ffvny  vlthont  anv  such  borongh,  and  in  the  case  of  son  appointed  to  act  as  such,  shall  at  any  time  have 

etery  atra-ptfoculal  plaee  wholly  or  partly  within  reason  to  think  that  such  pariah,  township,  or  plaee 

ny  eodl  borongh,  the  conndl  of  the  borough  shall  Is  aggrieved  by  any  rate,  &c.,  it  shall  be  lawfol  for 

proper  person  or  persons  to  act  such  ehnrd&wai'dens  or  overseers,  or  other  inhabit 

leen  within  that  part  of  sudi  tants,  where  there  is  no  churchwarden  or  overseer, 

plaee  which  is  within  the  bo-  to  appeal,"  Sec. 
and  eolleetlng   any 
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point  in  the  same  highway,  opposite  to  a  dwelling-house  called  Sparth,  then  in  the 
occupation  of  Benjamin  Barlow,  and  containing  in  length  1,800  yards.  At  the  same 
sessions  John  Erving  and  Robert  Cogswell,  inhabitants  of  the  said  hamlet  of  Marlaad» 
appeared  and  pleaded  guilty  to  the  t^'o  first  counts  of  the  said  indictment,  and 
demurred  to  the  remaining  two  counts,  as  to  which  a  nolle  prosequi  was  then  entered. 
The  Court  of  Quarter  Sessions  then  proceeded  to  hear  evidence  as  to  the  sum  of 
money  that  would  be  needed  to  put  the  road  so  indicted  into  repair,  but  no  fine  for 
not  repairing  such  road  was  then  set  upon  the  said  inhabitants ;  for  after  the  evi-i 
dence  had  been  given,  the  counsel  for  the  inhabitants  stated  that  they  claimed  to  have 
such  fine,  when  set,  apportioned  between  them  and  the  trustees  of  the  Rochdale  and 
Manchester  turnpike-road;  and  the  Court  thereupon  heard  the  arguments  of  the 
counsel  for  the  inhabitants  and  of  the  counsel  for  Thomas  Fleming,  Esq.,  the  trea- 
surer of  the  said  Rochdale  and  Manchester  turnpike-road  touching  the  construction  of 
a  clause  in  stat.  7  Vict,  concerning  the  said  road,  whereby  it  is  enacted,  that  "  no 
money  shall  be  laid  out  on  any  road  comprised  in  this  Act  within  the  limits  of  any 
Act  of  Parliament  passed  for  the  improvement  of  any  town,  nor  shall  any  be  collected 
therein,  or  in  any  of  the  towns  following,"  that  is  to  say,  **  the  town  of  Rochdale  and 
the  town  of  Manchester."  It  being  admitted  that  the  road  for  the  non-repair  of 
which  the  inhabitants  were  indicted  was  within  the  limits  defined  by  section  101  of 
Stat.  6  Geo.  4,  hereafter  more  particularly  mentioned,  the  Chairman,  after  hearing 
the  arguments,  declared  it  as  the  opinion  of  the  said  Court  of  Quarter  Sessions,  that 
the  said  last- mentioned  Act  of  Parliament  was  an  improvement  Act,  and  therefon 
refused  to  apportion.  The  counsel  for  the  inhabitants  then  applied  to  the  said  Court 
of  Quarter  Sessions  to  grant  a  case  for  the  opinion  of  this  Honourable  Court  thereon; 
but  there  being  a  difficulty  in  adopting  that  course,  judgment  was  respited  until  the 
next  sessions,  which  were  held  on  the  26th  February  following,  llie  said  Court  ga?e 
judgment  on  the  two  first  counts  of  the  indictment,  setting  a  fine  of  800/.  upon  the 
inhabitants  of  the  said  hamlet  for  not  repairing  the  said  road,  which  fine  the  said 
justices  then  and  there  directed  to  be  paid  to  Clements  Royds,  Esq.,  a  justice  of  the 
peace  for  the  said  county,  to  be  applied  in  repairing  the  said  road  under  the  direction 
of  him  the  said  Clement  Rpyds  and  William  Chadwick,  Esq.,  another  justice  of  the 
peace  for  the  said  county.  The  inhabitants  then  again  applied  by  counsel  to  the  justices 
to  apportion  the  said  fine,  together  with  the  costs  and  charges  attending  the  same, 
between  the  inhabitants  of  the  said  hamlet  and  the  trustees  of  the  said  Rochdale, 
and  Manchester  turnpike-road,  and  to  make  an  order  upon  the  said  Thomas  Fleming, 
as  the  treasurer  of  the  said  turnpike-road,  to  pay  the  sum  which  should  be  apportioned 
for  such  turnpike-road  pursuant  to  the  statute,  and  they  refused  to  make  any  appor- 
tionment of  the  said  fine,  on  the  ground  that  the  funds  of  the  said  turnpike-road  were 
not  applicable  to  the  repair  of  the  road  comprised  in  the  said  indictment ;  but  no 
inquiry  was  then  made  or  any  evidence  heard  respecting  the  debts  and  revenues  of  the 
said  Rochdale  and  Manchester  turnpike- road,  or  the  state  of  the  funds  thereof.  The 
Rochdale  and  Manchester  turnpike- road,  from  its  commencement  at  the  easterly  end 
of  the  new  wall,  in  the  town  of  Rochdale,  to  the  end  of  the  Vicarage-avenue,  near  the 
guide-post  in  Rochdale,  being  a  length  of  822  yards,  or  thereabouts,  runs  between 
buildings  which  are  part  of  the  town  of  Rochdale;  it  then  leaves  the  continuous 
buildings  of  the  town,  and  from  the  end  of  the  Vicarage-avenue  to  the  police  boundary 
of  the  borough  of  Rochdale,  at  a  point  in  the  said  road,  near  to  a  dwelling-houae 
called  Sparth,  being  a  length  of  999  yards,  or  thereabouts,  the  road  is  bounded  in 
part  by  fields,  and  in  part  by  dwellings  and  other  buildings,  which  dwellings  and 
buildings  are  outside  of  and  separate  from  the  continuous  buildings  of  the  town.  By 
the  101st  section  of  stat.  6  Geo.  4,  it  is  enacted  that  the  provisions  thereof  shall 
.  extend  to  the  whole  space  between  three-quarters  of  a  mile,  to  be  computed  in  a 
straight  line  in  each  and  every  direction  from  the  old  market-place  in  Rochdale  and 
no  further  ;  and  the  space  so  defined  is  made  up  of  part  of  the  township  of  Castleton, 
part  of  the  township  of  Wardleworth,  part  of  the  township  of  Spatland,  and  part  of 
the  township  of  Waudle  and  Warale ;  each  of  the  said  townships  maintsdns  its  own 
poor,  and  has  separate  overseers  of  the  poor  and  constables.  The  township  of 
Castleton  is  divided  into  several  hamlets,  each  maintaining  its  own  highways,  of  which 
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bamlets  Marland  is  one,  and  only  a  small  part  of  the  hamlet  of  Marland  is  within  the 
CmitB  defined  by  the  said  101st  section.  No  property  save  that  specified  in  the 
76th  section  and  in  the  schedule  to  the  said  Act  had  been  taken  or  used  for  the 
purpose  of  making  any  improvement  or  of  widening  any  road  in  Rochdale  by  the  com- 
ndssioners,  nor  had  any  road  been  widened  or  any  other  improvement  made  by  the  said 
commissioners,  excepting  those  particularly  mentioned  in  the  said  Act;  and  the 
I  aid  commissioners  had  never  meddled  with  the  repair  of  any  road  or  way  in  Roch- 
I  dale;  but  the  road  within  the  space  defined  by  the  101st  section  had,  until  within 
dgbteen  months  or  two  years  before  the  indictment  in  question  was  preferred, 
been  usually  repaired  by  the  trustees  of  the  turnpike-road.   . 

W.  H.  Watson,  Q.C.  and  Cardwell,  on  Thursday,  the  6th  of  June,  shewed  cause 
against  the  rule. — ^This  application  for  an  apportionment  is  made  under  3  Geo.  4,  c.  126, 
8.110;  that  section  provides  "  that  when  the  inhabitants  of  any  parish,  township,  or 
jJace  shall  be  indicted  or  presented  for  not  repairing  any  highway,  being  a  tumpike- 
nnd,  and  the  Court  before  whom  such  indictment  or  presentment  shall  be  preferred 
doll  impose  a  fine  for  the  repair  of  such  road,  such  fine  shall  be  apportioned,  together 
vith  the  costs  and  charges  attending  the  same,  between  the  inhabitants  of  such  parish, 
township,  or  place,  and  the  trustees  or  commissioners  of  such  turpike-road,  in  such 
inanner  as  to  the  said  Court,  upon  consideration  of  the  circumstances  of  the  case,  shall 
fcem  just ;  and  it  shall  and  may  be  lawful  for  such  Court  to  order  the  treasurer  of  such 
turnpike-road  to  pay  the  sum  so  proportioned  for  such  turnpike-road  out  of  the  money 
then  in  his  hands,  or  next  to  be  received  by  him,  in  case  it  shall  appear  to  such  Court, 
fiRxn  the  circumstances  of  such  turnpike  debts  and  revenues,  that  the  same  may  be 
paid  without  endangering  the  securities  of  the  creditors,  who  have  advanced  their 
BODey  upon  the  credit  of  the  tolls  to  be  raised  thereupon,  which  order  shall  be  bind- 
ii^  upon  such  treasurer,  and  he  is  hereby  authorized  and  required  to  obey  the  same ;" 
ai^  Uie  first  objection  is  that  in  this  case  mandamus  will  not  lie.  There  has  been  no 
xrfbsal  on  the  part  of  the  justices  to  entertain  the  question  ;  they  heard  it  argued  on 
both  sides  and  came  to  a  decision  upon  it,  and  the  statute  expressly  provides  that  the 
apportionment  shall  be  made  "  in  such  manner  as  to  the  said  Court  shall  seem  just." 
The  justices  are  the  proper  judges  of  the  question,  and  this  Court  will  not  grant  a 
nffji^smtf^,  because  they  have  decided  in  a  particular  way.  [CoLsaiDOE,  J. — Tlie  Act 
says,  the  fine  •'  shall  be  apportioned ;"  the  justices,  therefore,  are  bound  to  do  so,  un- 
less they  shew  some  very  sufficient  cause.  Supposing  the  case  had  been  free  from  the 
diflSculty  arising  upon  the  Rochdale  Lighting  Act,  and  still  the  justices  had  refused  to 
apportion,  should  we  not  have  interfered  then  ?]  The  justices  are  to  apportion  in  such 
maaner  as  they  think  just ;  that  vests  in  them  an  absolute  discretion  of  throwing  the 
whole  payment  on  the  parish  ;  and  the  rule  is,  that  this  Court  will  not  interfere  with  the 
exercise  of  their  discretion.  [Lord  Denman,  C.  J. — If  the  justices  had  made  a  wholly 
disproportionate  apportionment,  we  should  not  have  interfered ;  but  it  seems  here  they 
have  declined  to  exercise  the  power.]  They  heard  the  whole  question  fully  argued. 
[Coleridge,  J. — They  thought  the  circumstances  had  not  arisen,  which  would  give 
them  jurisdiction  to  apportion.  Patteson,  J. — The  real  point  is,  that  this  is  no  part  of 
the  turnpike-road.]  That  is  exactly  what  the  Court  of  Quarter  Sessions  has  decided. 
[Patteson,  J. — I  think  that  is  hardly  declining  jurisdiction ;  the  110th  sect,  of  the  Ge- 
neral Turnpike  Act  is  imperative ;  the  justices  must  apportion,  if  the  road  is  part  of  a 
tQmpike-road.  The  words  are,  "  Any  highway  being  a  turnpike-road  ;"  and  the  question 
here  is,  is  it  a  part  of  the  turnpike-road  ?]  The  case  was  viewed  precisely  in  that  hght 
at  the  sessions,  and  was  decided  upon  that  very  point.  The  second  objection  depends 
upon  the  construction  of  the  3 1st  clause  of  stat.  6  &  7  Vict.  c.  xci,  (a)  and  stat.  6 
Geo.  4,  c.  cxxviii.  {h)  By  the  31st  sect,  of  the  former  Act  it  is  provided,  "  That  no 
money  shall  be  lend  out  on  any  road  comprised  in  this  Act  within  the  limits  of  any  Act 
of  Parliament,  passed  for  the  improvement  of  any  town,  nor  shall  any  be  collected 

(a)  An  Act  for  more  effectually  repniriDg  the  Road  and  for  making  a  Diversion  in  the  line  of  such 

from  the  new  Wall  oo  the  Parade  in  Castlcton,  in  the  Road. 

I'^cish  of  Rochdale,  through  Middleton  to  the  Mere         ijb)  An  Act  for  lighting,  cleansing,  vratcbing,  and 

Stooe  in  Great  Heaton,  and  to  the  Tovrn  of  Man-  regulating  the  Town  of  Rochdale  in  the  County  Pa- 

dieiter,  all  in  the  County  Palatine  of  Lancaster  ;  latine  of  Lancaster. 
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therein,  or  in  any  of  the  towns  foUowing»  (that  is  to  say,)  the  town  of  Rochdale  and 
the  town  of  Manchester ;"  it  is  admitted  that  the  road  in  question  is  within  the  limits 
defined  by  the  101st  section  of  the  latter  Act ;  and  the  question  is,  whether  that  lattar 
Act  is,  within  the  meaning  of  6  &  7  Vict.  c.  91,  s.  31,  an  Act  for  the  improvement  of 
a  town.     It  is  confidently  submitted  that  it  is  so ;  it  is  an  Act "  for  lighting,  deanfliiig^ 
watching,  and  regulating  the  Town  of  Rochdale ;"  and  lifting  and  watching.  &c.» 
are  in  thiemselves  clearly  improvements  in  a  town.    But  it  is  not  left  to  inference ;  die 
very  first  clause  appoints  commissioners  *'  for  lighting,  cleansing,  watching,  regnli^ing^ 
and  improving  the  town  of  Rochdale  ;"  and  otiber  clauses  specify  particiidar  improve^ 
ments.    The  conmiissioners  have  power  to  declare  new  streets  pubUc  highways,  wfaidi 
are  then  to  be  repairable  by  the  hamlet  (s.  48) ;  to  erect  posts,  &c.  for  guarding  the 
footways  (s.  52) ;  to  remove  all  signboards,  spouts,  pent-houses,  porches,  rails,  &c'» 
whether  already  existing,  or  thereafter  to  be  erected,  which  in  their  judgment  shall  be 
considered  public  annoyances  or  nuisances,  by  reason  of  projecting  into,  encroaching 
on,  or  otherwise  annoying  or  endangering  tiie  public  passage  (ss.  56,  57,  58)  ;  U> 
widen  a  certain  footpath  called  the  Walk  in  Wardleworth,  the  expense  to  be  paid  out 
of  "  the  rate  for  improvements  hereinafter  mentioned ;"  and  "  the  said  imprwemeiU  "  to 
be  completed  within  twelve  months  (s.  76)  ;  to  erect  a  foot-bridge  over  tiie  river  at  the 
end  of  the  Walk  (s.  77)  ;  and  to  buy  buildings,  &c.,  situate  in  Spotland  and  Waxdto- 
worth,  for  the  removal  of  obstructions  occasioned  thereby,  and  for  "  imprmrimg*'  tfas 
streets  or  lanes  in  which  the  same  are  situate  (s,  78);  all  these  are  improvements  of  a 
town.   [PATrxsoN,  J. — Is  there  any  clause  for  keeping  the  streets  in  repair  ?]  There  is 
no  genial  clause  to  that  efiect ;  but  as  to  certain  new  streets,  it  is  provided  that  they 
are  to  be  repaired  by  the  townships  and  hamlets  in  which  they  are  situate.     [Pasw 
TBSON,  J. — But  how  are  the  other  streets  to  be  kept  in  repair  ?  You  say  the  turnpike* 
road  trustees  have  no  authority  to  do  it,  wherever  this  Act  for  the  lighting  and  watcfap 
ing,  &c.  of  Rochdale  extends.]   The  common  law  liability  of  the  hamlets  and  towDsh^ 
remains  the  same  as  before ;  and  may  be  enforced  whenever  the  streets  are  out  of 
repair.    Further,  the  94th  sect,  provides  that  the  sites  of  buildings  purchased  by  the 
commissioners,  as  aforesaid,  are  to  be  laid  to  and  become  part  of  the  highwa}^,  for  the 
purpose  of  widening  or  otherwise  "  imprcving**  the  same ;  sect.  98  authorizes  rates 
for  lighting,  cleansing,  and  watching ;  and  s^.  99,  rates  which  are  called  in  the 
margin  "  improvement  rates ;"  and  out  of  which  the  clause  itself  provides  that  the 
expense  of  "  the  improvements"  is  to  be  defrayed.     The  stat.  6  Geo.  4,  c.  128,  ia» 
therefore,  beyond  all  doubt,  an  improvement  Act ;  it  passed  in  1825,  and  must  have 
been  in  the  contemplation  of  the  legislature  when  the  Slst  clause  was  introduced  into 
6  &  7  Vict.  c.  91,  which  did  not  receive  the  Royal  assent  until  Aug.   1843.     It 
may  be  hard  upon  the  township  to  have  to  pay  all ;  but  the  trustees  of  the  Rochdale 
and  Manchester  roads  have  no  authority  to  collect  or  expend  money  upon  these  streets 
of  Rochdale.    The  inhabitants  cannot  complain ;  they  are  parties  to  their  own  im- 
provement Act,  which  for  this  purpose  is  in  the  nature  of  a  private  deed,  and  are 
subject  to  the  rates  imder  it,  as  well  as  to  their  conmion  law  liability  to  repair  the 
highways ;  it  matters  not  that  6  Geo.  4  contains  no  provision  for  the  repair  of  t£e 
roads  generally ;  for  if  it  did,  that  could  scarcely  be  called  an  improvement  which  is 
in  foct  a  duty  imposed  by  the  common  law.    LsuBtly,  the  words  d  the  31st  sect,  of 
6  &  7  Vict.  c.  91,  exclude  the  town  of  Rochdale  by  name  from  the  jurisdiction  of  the 
trustees ;  and  as  to  the  limits  of  the  town,  it  must  be  understood  in  connection  with  the 
previous  words  of  the  clause,  and  be  taken  to  be  that  town  of  Rochdale,  for  which 
there  is  an  improvement  Act ;  that,  it  is  admitted,  includes  the  road  in  question. 

Cowling  and  WMgham,  contrii,  were  stopped  by  the  Court  as  to  the  first  point.— As 
to  the  second,  the  6  Geo.  4,  c.  128,  is  not  an  improvement  Act;  or  at  all  events  the 
matter  is  so  doubtful,  that  it  ought  to  be  raised  on  the  record.  The  road  in  question 
is  part  of  the  regular  highway  between  Rochdale  and  Manchester,  and  was  first 
placed  under  turnpike  trustees  by  stat.  44  Geo.  3,  c.  49.  (a)    That  statute  was  re- 

(a)  An  Act  for  more  dfectuaUy  smendinf  the  Ttownthlp  of  Great  Heaton,  and  to  tlie  TofWB  of 
Road  leading  from  the  New  Wall  on  the  Parade  in  If  anehester,  all  in  the  Coontj  Palatine  of  Ls^ 
the  Township  of  Castleton,  In  the  Parish  of  Roch-    caster. 


>  TownsMp 
e,  throQgh 


Middlcton  to  the  Mere  Stone  in  the 


^  Geo«  4,  c.  107(a) ;  the  main  object  of  whidi  was  to  divide  the  road  into 
s,  the  one  called  the  Manchester,  and  the  other  the  Rochdale  district ;  and 
ih  under  separate  trustees.  By  that  Act  power  is  given  to  the  trustees  to 
ates  on  any  part  of  the  said  road  (s.  17)  ;  and  the  IUx:hdale  trustees  are  re- 
rply  all  moneys  collected  by  them  under  that  Act  to  the  repair  of  the  road  in 
ledbtrict  generally  (s.  27).  Then  came  6  Geo.  4,  c.  128,  which  is  properly 
ice  Act,  and  not  an  Improvement  Act.  In  the  first  place,  it  is  at  all  events  no 
It  Act,  so  fiar  as  the  roads  generally  are  concerned ;  hitherto  the  road  in 
\s  always  been  repaired  by  the  turnpike  trustees ;  but  if  the  argument  on  the* 
a  correct,  the  consequence  is  this,  that  the  anthority  to  repair  is  taken  away 
rustees,  and  not  given  to  the  commissioners,  but  that  the  repair  of  the  road 
e  course  of  the  common  law.  Section  48  does  no  more  thui  the  2drd  sec. 
leral  Highway  Act  (5  &  6  Wm.  4,  c.  50),  which  provides  that  no  person 
ate  a  road  without  the  consent  of  a  justice  of  the  peace ;  but  it  gives  no 
ipair ;  after  the  dedication,  the  justice  has  no  more  power  over  it ;  and  so 
m  as  the  commissioners  have  declared  certain  streets  to  be  public  highways, 
'  is  at  an  end.  By  sec.  51,  the  commissioners  may  place  bars  across  the 
kt  they  are  undergoing  repair ;  so  may  the  lord  mayor  of  London,  but  he 
wer  to  repair.  Further,  by  this  Act  the  pa;vements  are  not  vested  in  the 
lers  ;  on  the  contrary,  it  is  expressly  provided  that,  after  the  new  streets 
declared  public  highways,  the  pavements  shall  not  be  disturbed  without  the 
the  surveyor  of  the  highways  for  the  hamlet  (s.  58).  Secondly,  all  the 
lents"  specified  in  the  Act  are  confined  to  the  two  townships  of  Spodand 
eworth,  and  the  ''improvement"  rates  are  to  be  levied  on  those  townships 
i  word  "  improvement"  is  not  found  in  the  title  of  the  bill,  as  is  usual ;  and 
)  power  given  to  the  commissioners  to  improve  the  town  generally,  or  par- 
improve  that  part  in  which  the  road  in  question  is  situat^,  and  which  lies 
town  of  Rochdale,  popularly  speaking,  though  within  the  jurisdiction  of  the 
lers  under  the  Police  Act.  It  is  true  the  1st  section  appoints  commissioners 
ving  the  town ;"  but  that  is  controlled  by  the  subsequent  provisions, 
eo.  4,  c.  128,  then  being,  in  its  general  character,  rather  a  police  than  an 
Qt  Act,  the  next  question  is,  what  is  the  meaning  and  object  of  6  &  7 
?  That  is  an  Act  passed  expressly  for  the  purpose  of  giving  further  and 
ual  powers  for  repairing  and  improving  the  road  from  RochdEde  to  Man- 
:ludmg  that  part  of  it  which  is  the  subject  of  this  indictment  ;(b)  yet  the 
n  contended  for  on  the  other  side  would  destroy  the  powers  before  possessed, 
nly  the  common  law  remedy  in  case  of  non-repair.  That  is  clearly  incon- 
1  the  general  scope  and  object  of  the  Act ;  it  is  also  inconsistent  with  its  par- 
risions.  The  7th  sec.  provides  "  that  this  Act  shall  be  put  into  execution 
pose  of  more  effectually  improving,  maintaining,  and  keeping  in  repair  the 
mpike-road  leading  from  the  new  wall  on  the  parade  in  the  township  of 
in  the  parish  of  Rochdale,  to  the  centre  of  the  market-house  in  the  town  of 
&c. ;"  and  the  12th  sec.  enables  the  trustees  to  "  demand  and  take  at  the 
.  respective  toll-gates  or  toll-bars  which  shall,  by  virtue  of  this  Act,  be  upon 
Lde  of  the  said  road  between  the  new  wall,  &c.  and  the  market-house  in  the 
Iddleton,  such  tolls  as  the  said  trustees,  at  any  of  their  meetings,  shall  direct, 
Ing,  &c."    The  29th  sec.  relates  to  the  application  of  the  money  collected 

;  for  amending  the  Road  from  the  New  interest  thereon,  so  fiur  as  reeards  the  mortgage  debt 

1  for  diverting  certain  parts  of  the  said  apportioned   to  the  Rochdale  district,  and  such 

money  cannot  be  paid  oiT,  or  the  interest  thereof 

ktltkd  **  An  Act  for  more  effeetoally  diseharged ;  nor  ean  IA«  $aid  roads  be  ^ectuaily  im" 

Road  from  the  New  Wall,  &c.  and  for  practd  «md  kept  in  rtpair,  unku further  potoers  are 

version  in  the  Une  of  snch  Road,*'  granted,  ^e.    And  whereas  it  is  expedient  that  the 

mble,  after  redthie  stat.  4  Geo.  4,  c.  said  recited  Aet  should  be  repealed,  and  thatjwriher 

division  of  the  road  into  two  districts  and  mare  effectual  pomert  ekoidd  be  granted/or  re- 

kCt,  and  that  that  division  had  been  paring  andimpremng  the eaid  road$,  and  that  the 

«icnt,  proceeds  thus ; — **  And  whereas  said  roads  should  be  managed  bv  one  body  of  trus- 

rams  of  money  advanced  upon  the  ere-  tees ;  but  the  porpoaes  aforeaatd  eannot  be  eflSected 

s  anthorized  to  be  taken  upon  the  said  withoat  tlw  antiiomy  of  PsiUansnt :  may  it  there- 

sain  owing,  together  with  an  arrear  of  fiDrOy  &c.*' 
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under  the  Act,  and  after  specifying  two  other  heads'  of  expenditure,  directs  it  to  1 
applied,  "  Thirdly — In  paying  tiie  expenses  of  improving,  maintaining,  and  keeping 
repair  such  roads."  What  roads  ?  None  are  mentioned  but  those  described  in  tl 
7th  sec.  It  is  clear,  therefore,  that,  so  far,  the  locus  in  quo  is  not  taken  out  of  tl 
jurisdiction  of  the  trustees.  But  then  comes  sec.  31,  and  it  is  submitted  that  the  on 
object  of  that  clause  is  to  take  away  the  jurisdiction  of  the  trustees  wherever  any  io 
provement  commissioners,  properly  so  called,  are  appointed :  but  here  there  are  nom 
It  could  never  have  been  intended  to  leave  any  part  of  the  road  to  the  common  la 
remedy.  Rochdale  is  certainly  mentioned  eo  nomine,  but  that  is  only  in  connectio 
with  the  latter  part  of  the  section  which  relates  to  the  collection  of  tolls ;  it  does  nc 
afifect  the  jurisdiction  of  the  trustees,  but  is  pointed  to  the  inconvenience  of  havin 
toll-bars  in  large  towns.  The  Rochdale  Police  Act  was  passed  sixteen  or  seventee 
years  before  6  &  7  Vict.  c.  91  ;  and  if  the  earlier  part  of  this  31st  clause  had  bee 
intended  to  apply  to  Rochdale,  Rochdale  would  have  been  expressly  named  there  as  i 
the  latter  part ;  but  it  is  said  that  the  earlier  part  does,  in  fact,  include  Rochdale ;  i 
so,  why  is  it  mentioned  by  name  afterwards  ?  It  is  no  answer  to  say  that  the  limits  o 
the  Police  Act  and  the  town  are  not  the  same,  because  the  Police  Act  includes  thi 
town.  Looking  at  the  whole  of  the  clause,  the  legislature  must  be  taken  to  have  sup- 
posed that  Rochdale  had  no  "  improvement "  Act,  according  to  their  understanding  oj 
that  word.  The  case  of  Chorlton-upon-Medlock  v.  Walker  (10  Mee.  Sc  W.  742),  is  in 
favour  of  this  construction.  There  the  question  turned  upon  an  Act  for  "  improving  and 
regulating  the  township  of  Chorlton-upon-Medlock  ;"  and  the  Court  held  that,  by  the 
words  "  owner  of  buildings,  ground,  or  land,"  the  legislature  must  have  meant,  refer- 
ence being  had  to  the  general  objects  of  the  Act,  to  charge  those  persons  who  were 
owners  for  the  piuTpose  of  deriving  ordinary  temporal  profit  from  the  subject  of  tiie 
property ;  and  this  stat.  of  6  &  7  ^^ct.,  when  it  speaks  of  the  "  improvement  d 
any  town,"  must  mean  the  improvement  of  the  roads,  because  that  is  the  expresi 
object  of  it.  [Coleridge,  J.— It  does  appoint  commissioners  "for  improving  tk 
town "  generally,  although  particular  improvements  are  pointed  out.]  That  meani 
•*  for  improving  the  town  "  as  thereinafter  mentioned.  [Wightman,  J. — An  improve- 
ment in  any  part  of  a  town  is  surely  a  benefit  to  the  whole.]  The  Act  does  not  pro- 
ceed on  that  supposition;  for  the  "  improvement  rates  "  are  to  be  levied  only  on  thoM 
particular  townships  to  which  the  improvements  are  confined.  At  all  events,  thii 
question  is  one  of  so  much  doubt,  that  it  ought  to  be  put  on  the  Record,  and  an  oppor* 
tunity  aflForded  of  taking  it  into  a  Court  of  Error.  Cur,  adv.  vuU. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court.— In  this  case,  cause 
was  shewn  against  a  mandamus  to  direct  the  justices  to  act  under  the  1  lOth  sect,  of  thi 
General  Turnpike  Act,  3  Greo.  4,  c.  126,  by  apportioning  a  fine  imposed  on  a  township 
for  not  repairing  a  public  road,  between  the  inhabitants  of  the  township  and  the  trus- 
tees of  the  Manchester  and  Rochdale  turnpike-road. 

This  is  a  power  which  the  Court  of  Quarter  Sessions  would  certainly  be  bound  to 
exercise  if  the  enactment  in  the  General  Turnpike  Act  first  referred  to  were  the  onl} 
one  relating  to  the  subject ;  but  in  the  last  session  of  Parliament,  an  Act  was  passed  ka 
the  more  eSectually  repairing  the  turnpike-road  in  question,  which,  as  it  appears  to  us 
expressly  limits  that  power ;  for  it  provides  that  "no  money  shall  be  laid  out  on  any  nm 
comprised  in  this  Act,"  including  this  road  among  others,  "  within  the  limits  of  any  Ac 
of  Parliament  passed  for  the  improvement  of  any  town ;  nor  shall  be  collected  therein 
or  in  any  of  the  towns  following  (that  is  to  say,  the  town  of  Rochdale  and  the  tow 
of  Manchester)."  Now  the  indicted  road  lies  within  the  limits  of  the  Act  6  Geo.  4,  c 
128,  appointing  commissioners  for  regulating  the  government  of  the  town  of  Rochdal 
in  many  respects  ;  and  these  commissioners  are  in  the  Act  styled  "  commissioners  fc 
improving  the  town,"  for  which  piu^ose  funds  are  raised,  and  large  powers  conferre 
upon  them. 

But  in  the  argument  various  considerations  were  pressed  upon  us  which  might  we 
excite  surprise  that  such  an  enactment  should  have  taken  place  in  the  present  instanci 
and  very  serious  doubts  whether  it  ought  to  be  construed  as  the  Sessions  have  decide< 
We  are,  however,  of  opinion,  that  the  words  of  the  Act  left  them  no  choice,  and  that  the 
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iperly  refused  to  exercise  their  jurisdiction.  From  the  languag^e  which  I  have 
d  from  the  Act  itself,  the  description  is  assuredly  a  full  and  correct  description 
;t  for  the  improvement  of  that  town,  and  it  would  be  too  much,  upon  the  occur- 
various  and  contradictory  provisions  in  dififerent  parts  of  an  Act,  to  call  upon 
rtof  Justice  to  speculate  how  far  the  le^slature  may  possibly  have  contemplated 
onsequences  that  would  follow  firom  construing  the  words  used  in  their  natural 
iVe  think  the  rule  must  be  discharged,  and  with  costs  as  regards  the  justices. 

Rule  discharged  accordingly. 


Q.B.  Tuesday^  June  11. 

EEN  V.  William  Moobb,  Clerk,  and  Leonabd  BaowN,  Esq.,  Justices,  &c., 
in  the  Matter  of  the  Harbour  Master  of  Wisbeach. 

a  local  Act  provision  i»  made  that  certain  eume  of  money  may  be  recovered  by  applying  /Q 
r  /or  diatreu  warrants^  which,  after  proqf  of  the  turns  being  due,  the  said  Justices  are 
xed  to  issue,  they  are  bound  to  hear  and  adjudicate  upon  any  such  application,  and  this 
nil  compel  them  to  do  so  by  mandamus;  though  the  parties  applying  for  the  warrant  may 
yother  remedy  by  action  at  law  for  the  recovery  of  such  sums  of  money, 

E,  Q.C.  had  obtained  a  rule,  calling  on  the  Rev.  Wm.  Moore,  D.D.,  and 
jeonard  Brown,  Esq.,  justices  of  the  peace  for  the  ports  of  Holland,  in  the  county 
tin,  to  shew  cause  why  a  writ  of  mandamus  should  not  issue  commanding  them 
a  warrant  for  levying  the  sum  of  679/.  4s.  9d.,  being  the  costs  and  expenses  of 

weighing,  and  removing  a  certain  ship  sunk  in  the  port  and  harbour  of  Wis- 
t>y  distress  and  sale  of  the  goods  and  chattels  of  Messrs.  Francis  Hulton  and 
elf,  of  King's  Lynn,  the  owners  of  the  said  ship, 
ollowing  facts  appeared  upon  the  affidavits  for  and  against  the  rule : — 
e  month  of  February,  1843,  Thomas  Gamer,   of  Sutton  St.  Mary,  in  the 

Holland  and  county  of  Lincoln,  was  the  harbour-master  of  the  port  of  Wis- 
ippointed  under  the  provisions  of  statute  50  Geo.  3,  c.  206,  "  An  Act  for 
ing  a  Cattle-market  within  the  Town  of  Wisbeach,  in  the  Isle  of  Ely  ;  for  taking 
I  removing  the  Shambles  therein  ;  for  paving,  cleansing,  lighting,  and  watching  the 
nd  removing  Nuisances  therein ;  for  preserving  and  improving  the  Port  and 
'  of  Wisbeach,  and  for  regulating  the  Pilots  belonging  thereto.*' {a)    On  the  18th 

;  following  are  the  material  clauses  of  that  shall  judge  to  be  most  couTenient  for  navigation, 

drainage,  and  trade,  and  within  such  time  or  times 

).    ''Be  it  further  enacted,  that  it  shall  as  he  or  they  shall  think  reasonable,  and  to  order 

for  the  said  capital  bnrgesses  and  their  the  situation  of  any  such  ship,  barfe,  lighter,  or 

i,  from  time  to  time,  to  appoint  one  or  more  other  vessel,  within  the  said  port  or  harbour,  from 

laster  or  harbour-masters,  for  regulating  time  to  time,  to  be  altered  or  varied  as  the  said 

g  and  mooring  of  vessels  within  the  said  harbour- master    or   harbour-masters  shall   judgo 

harbour  of  Wisbeach,  and  for  preventing  necessary ;  and  also,  from  time  to  time,  to  order 

ring  annoyances  and  obstructions  therein,  and  direct  the  owner  or  owners,  or  person  or  per- 

urrying  into  effect  and  enforcing  the  several  sons  having  the  command  or  rule  of  any  ship,  barge, 

ers,  and  bye-laws,  which  shall  be,  from  lighter,  or  other  vessel,  which  shall  at  any  time  bo 

time,    made    to   the  said   capital    bur-  stranded,  wrecked,  sunk,  or  bilged  within  the  said 

r  their  successors,  respecting  the  said  port  port  or  harbour,  to  cause  the  same  to  be  weighed, 

vox,  and,  from  time  to  time,  to  remove  raised,  got  up,  and  removed  to  such  place  or  places 

harbour-master,  and  to  appoint  another  as  the  said    harbour- master  or   harbour- masters 

X ;  and  that  it  shall  be  lawful  for  the  said  shall  see  convenient,  within  such  time  or  times  as 

oaster  or  harbour-masters,  when  and  as  he  or  they  shall  think  reasonable  for  the  purpose  \ 

he  or  they  shall  see  occasion,  to  appoint  and  also,  from  time  to  time,  to  order  and  require 

oy  proper  servants  and  assistants  under  the  owner  or  owners  of,  or  person  or  persons  claim- 

un ;  and  that  it  shall  be  lawful  for  such  ing  to  be  entitled  to  any  timber,  &c. ;  and  that  in 

oaster  or  harbour-masters,  from  time  to  case  any    such  person  or  persons,   or   owner    or 

order  and  require  the  person  or  persons  owners  as  aforesaid,   shall  at  any  time  refuse  or 

le  command  or  rule  of  any  ship,  barge,  neglect  to  moor,  &c.,  weigli,   raise,   get  up,    or 

r  other  vessel,  entering  into,  or  lying,  or  remove  any  such  ship,  barge,  lighter,  or  other  vessel 

tthin  any  of  the  limits  of  the  said  port  or  as  aforesaid,  &c.,  to  such  place  or  places,  within 

to  moor,  anchor,  and  secure  the  same  in  such  time  or  times,  and  in  such  manner  as  any  such 

( or  places  within  the  said  port  or  harbour  harbour- master  shall  order  or  direct  for  that  purpose, 

id  harbour-master   or    harbour-masters  itshallbelawfulforanyauch  harbour-master  and  for 
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of  that  month,  a  certain  ship,  called  the  Isabella^  of  the  port  of  Lynn,  of  whi 
Messrs.  Francis  Hulton  and  laond  Self,  of  King's  Lynn,  in  the  county  of  Noifo 
merchants,  were  then  the  owners,  sunk  in  a  certain  part  of  the  Wisbeadi  river,  wit] 
the  port  and  harbour  of  Wisbeach,  viz.  a  certain  new  cut,  or  channel,  whkh  v 
authorized  to  be  made  and  was  made  under  the  provisions  of  the  statute  8  Geo.  4,  c.  I 
entitled  "An  Act  for  improving  the  Outfall  of  the  River  Nene  and  the  Draina^ 
the  Lands  discharging  their  Waters  into  the  Wisbeach  River,  and  the  Navigation  of 
said  Wisbeach  River,  S^c"  Thereupon  the  said  harbour-master,  by  writing  under 
hand,  pursuant  to  the  first-mentioned  Act,  ordered  the  owners,  Messrs.  Hulton  and  Si 
to  cause  the  vessel  to  be  raised,  weighed,  got  up,  and  removed  to  a  certain  place,  which 
considered  convenient  (naming  it),  within  seven  days  from  the  service  of  die  said  notii 
but  they  did  not  comply  with  that  order,  and  accordingly,  on  the  13th  March,  he  gj 
them  notice  of  his  intention  to  proceed  to  weigh,  raise,  get  up,  and  remove  the  shqi 
the  risk  and  cost  of  the  said  owners.  The  harbour*master  then  employed  his  o 
servants  and  assistants  in  weighing,  raising,  and  removing  the  vessel;  and,  on  the  11 
June  following,  gave  notice  to  Messrs.  Hulton  and  S^  that  the  costs  and  chaq 
of  so  doing  amounted  to  6797.  4s.  9d.,  of  which  sum  he  demanded  payment.  Up 
their  refusal  to  pay,  the  harbour-master,  on  the  25th  July,  applied  to  two  justices  fo 
distress  warrant  to  levy  the  same  by  sale  of  the  goods  and  chattels  of  the  said  owne 
but  the  hearing  of  tluit  application  was  from  time  to  time  adjourned  until  the  1( 
October ;  when  Messrs.  Hulton  and  Self,  both  personally  and  by  attorney,  appeal 
before  the  Rev.  Wm.  Moore,  D.D.,  and  Leonard  Brown,  Esq.,  two  justices,  and  Qpr 
of  the  above  facts  having  been  first  given  on  the  part  of  the  said  harbour-mast 
objected  : — 1.  That  the  justices  had  no  jurisdiction  over  cases  where  a  greater  va 
than  20/.  was  brought  into  question.  2.  That  imder  the  statute  8  Geo.  4,  c.  t 
they  had  no  jurisdiction  over  the  new  cut  or  channel,  or  over  any  questions  arising 
respect  of  vessels  sunk  therein.  3.  That  whilst  the  vessel  was  sunk,  and  before  tl 
had  received  any  notice  to  raise  it,  they  had  abandoned  it  to  the  underwriters ;  a 
that  they,  therefore,  were,  at  all  events,  not  the  parties  liable  to  pay  the  expenses 
weighing  and  raising  the  vessel.  The  first  of  these  objections  was  overruled  by  1 
justices ;  but  they  considered  the  2nd  and  3rd  valid  objections ;  and,  consequent 
refused  further  to  entertain  the  application.  The  affidavits,  in  opposition  to  the  ru 
also  contained  statements  as  to  the  inexpediency  of  raising  the  vessel  at  all,  and  as 
the  improper  manner  in  which  it  had  been  done,  and  the  unnecessary  expense  which  b 
been  thereby  incurred. 

Butt  now  shewed  cause. — ^This  application  is  made  under  stat.  50  Geo.  3,  c.  20 
8S.  60  &  81 ;  the  former  of  which  gives  the  harbour-master  of  Wisbeach  power  to  rai 
and  remove  vessels  sunk  in  the  port  of  Wisbeach,  in  case  of  the  refusal  of  the  owne 
to  do  so  ;  and  provides  that  the  costs  of  such  raising  and  removing  shall  be  borae  1 
the  owners,  and  may  be  levied  and  recovered  as  any  penalties  under  the  Act  a 
directed  to  be  recovered ;  the  latter,  as  to  all  penalties  and  sums  payable  under  the  A< 

bis  assistants  and  senrants  to  moor,  &c.,  weigh,  made,  or  within  the  times  hereinbefore  respediv 

ndse,  get  up,  or  remove,  or  eause  to  be  moored*  limited  for  the  payment  thereof,  then,  and  in  i 

&e.,  weighed,  raised,   sot  up,  or  removed,  snch  sachca8e,where  the  recovery  of  such  penaltiesi  i 

ship,  &c. ;  and  that  snch  person  or  persons,  owner  is  not  by  this  Act  otherwise  prorided  for,  it  il 

or  owners,  shall  bear  the  risk  of  mooring,  &c.,  be  lawfni  for  any  justice  or  jvstiecs  of  the  M 

weighing,  raising,  getting  np,  or  removing  such  for  the  isle,  coonty,  or  division  wherein  saea  i 

ship,  &c. ;  and  that  the  costs  and  charges  of  moor-  spective  penalties,  &c.  shall  have  respectively  bi 

ingy  &C.,  weighing,  raising,  &c.  snch  ship,  &c.,  incurred,  &c.,  upon  application  to  be  made  to  I 

by  any  such  harbour-master  as  aforesaid,  shall  be  or  them  for  that  purpose,  and  upon  ^proof  of  i 

borne  and  paid  by  the  person  or  persons  having  the  such  penaltv,  &c.  havine  been  incurred  or  beeo 

rule  or  command,  or  the  owner  or  owners  of  such  payable,  bmg  given  baorehand  to  the  satiiAifll 

ship,  &c.,  and  shall  and  may  be  levied  and  re-  of  the  said  jnstMe  or  justices,  either  by  the  cod 

covered  in  such  and  the  same  manner  as  anv  penalty  sion,  &e.,  or  by  the  oath  of  one  or  more  oredi 

is  by  this  Act  directed  or  authorized  to  oe  levied  witness  or  witnesses,  &c.,  to  cause  such  uaf 

and  recovered,  &c."  penalty,  &e.  to  be  levied  by  distress  and  sale  of 

Sect.  81    provides,  **  That   in  case  the  several  goods  and  chattels  of  the  person  or  persons  ^ 

penalties,  forfeitures,  and  fines  by  this  Act  inflicted  shall  have  incurred  or  become  liable  to  pay  the  ss 

or  authorized  to  be  imposed  on  any  of  them,  and  &c.,  by  warrant  or  vrarrants  under  the  hand 

the  several  sums  of  money  by  this  Act  made  payable  seal  or  hands  and  seals  of  such  justice  or  justic 

or  authorized  to  be  demanded  and  received,  or  any  which  warrant  or  warrants  such  justice  or  just: 

of  them,  shall  not  be  paid  to  the  person  or  persons  is  and  are  enpowered  to  grant  for  those  purpose 
entitled  to  receive  the  same,  upon  demand  thoeof 
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makes  it  lawful  for  magistrates  to  issue  a  distress  warrant.     Under  these  circumstances 
the  Court  will  not  grant  a  mandamus,  for  there  is  another  remedy  ;  in  the  first  place, 
these  costs  may  be  recovered  from  the  owners  by  action  of  debt,  or  on  the  case.     Cor- 
rigall  v.  London  and  Blackwall  Railway  Company  (6  Scott,  N.R.  241),  in  which  it  was 
lidd  an  action  would  lie.     This  is  not  an  application  for  a  mandamus  directing  the 
justices  to  hear  and  adjudicate.     [Patteson,  J. — Yes,  it  is.]     Have  the  magistrates 
any  power  to  decide  as  to  the  reasonableness  of  the  amount  ?  [Lord  Denman,  C.  J. — 
TTwit  is  the  very  thing  they  have  to  inquire  into.]     The  reasonableness  of  amount  is  a 
q[oestion  most  proper  for  a  jury,  and  tlie  Court  will,  therefore,  be  incHned  to  give  weight 
to  the  argument  that  an  action  may  be  brought.      Secondly,  the  harbour-master  may 
recover  these  expenses  by  a  suit  for  salvage  in  the  Admiralty  Court,  under  26  Geo.  2, 
c.  19.    Lastly,  by  issuing  this  warrant,  the  magistrates  will  expose  themselves  to  an 
«tioii ;  and  where  there  is  a  legal  probability  of  that  result,  the  Court  will  not  inter- 
fere to  compel  them  by  mandamus.     Rex  v.  Greame,  2  Ad.  &  £11.  615. 
Erk,  Q.  C,  contrk,  was  not  called  upon. 

Lord  Denman,  C.  J. — We  think  that  the  justices  ought  to  hear  and  adjudicate 
tq»n  this  matter ;  the  Act  of  Parliament  requires  them  to  do  so ;  but  we  give  no 
opinion  as  to  the  course  they  must  take. 

Rule  absolute. {a) 


Q.B.  Tuesday^  June  11. 

The  Queen  r.  The  Company  op  Paoprietors  of  the  Great  Western 

Railway. 

'^foor^rateM  were  made  by  parish  officers  on  the  22nd  November ^  1842,  and  24M  February,  1843, 

f^peetivefy ;  but  they  tcanted  the  declaration  of  those  parish  officers  required  by  stat.  6^7 

ITm.  4,  c.  96,  s,  2.     In  the  month  of  Marchjhe  omission  being  discovered,  the  original  aUowancex 

wre  erased  by  the  parish  officers,  the  requisite  declaration  was  inserted^  and  the  rates  were  re- 

tUowed  by  two  justices  on  the  26th  March  and  1st  April  respectively. 

^rsiheay  company  occupied  land  in  the  parish  and  refused  to  pay  the  above  rates f  but  did  not  appeal 

tftutst  either  of  them.    Another  occupier,  however,  did  appeal  to  the  June  Quarter  Sessions,  and 

ike  two  rates  were  then  quashed  by  consent ;  the  Court  at  the  same  time  ordering  two  new  rales  to 

**  made  in  lieu  qf  them.    In  these  orders  the  rates  were  described  as  rates  made  in  November  and 

f^ruary  respectively.     On  the  14M  and  22nd  July,  two  new  rates  were  made,  in  obedience  to  the 

'hve-mentioned  orders  of  Sessions ;  and  against  those  rates  the  railway  company  appealed  to  the 

(ktober  Sessions,  who  held  that  they  were  bound  by  their  June  orders,  and  confrmed  the  rates 

Accordingly :  all  the  above  orders  having  been  removed  by  certiorari, 

^di,  1st.  That  the  company  were  not  precluded  by  the  circumstance  qf  their  not  having  appealed 

«fainMi  the  original  rates,    2ndly.  That  the  orders  of  the  June  Sessions  must  be  quashed,  because  they 

Speared  on  the  face  of  them  to  have  been  made  at  a  Sessions  not  the  next  after  the  making  of  the 

f^es,  and  ther^ore  without  jurisdiction ;  and  that  those  of  the  October  Sessions  must  be  quashed 

9ito,  because  they  were  obviously  dependent  upon  the  two  former  orders.     Zrdly.  That  the  erasure 

^  the  original  edlowance  and  the  addition  qf  the  declaration  required  by  statute,  together  with  a 

^resk  allowance  upon  the  old  rates,  would  not  give  them  the  effect  of  fresh  rates,  dating  from  the 

re-aliowance, 

^MBffre,  whether  since  the  passing  of  stat,  3^4  Vict.  c.  89,  the  objection  that  the  profits  of  trade 

mm  rated  tweets  the  jurisdiction. 

MD.  HILL,  Q.C.,  in  last  Easter  Term,  obtained  a  rule,  calling  on  the  justices 
•  in  and  for  the  county  of  Buckingham  to  shew  cause  why  certain  orders  of 
Uie  Court  of  Quarter  Sessions  for  the  said  county,  which  had  been  removed  into  this 
^^oort  by  certiorari,  should  not  be  quashed. 

Tlic  following  are  the  material  facts,  as  they  appeared  upon  the  affidavits  for  and 
tgainst  the  rule,  and  upon  the  face  of  the  documents  returned  into  this  Court. 
On  the  22nd  of  November,  1842,  a  rate  for  the  relief  of  the  poor  of  the  parish  of 

(«)  Otherobiectioiis  to  the  issuing  of  the  vrarrant     and  they  were  therefore  reserved  for  future  argu- 
*cre  nenthmed,  bat  it  was  admitted  that  they  were     ment. — B. 
■ore  pn^er  to  be  taken  on  the  return  to  the  writ. 
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BumliazD,  in  the  county  of  Buckingham,  was  made,  on  a  new  valuation  of  the  pari^ 
by  the  proper  parish  officers,  was  allowed  by  two  of  the  justices  of  the  pea 
of  the  said  county,  on  the  26th  day  of  the  same  month,  and  was  published 
the  following  Sunday  after  such  allowance.  Thereupon  the  parish  officers  proceed 
to  collect  the  said  rate,  and  nearly  all  the  inhabitants  and  occupiers  of  property  in  t 
parish  of  Bumham  paid  the  same  before  the  making  of  the  rate  next  mentioned.  T 
Great  Western  Railway  Company,  at  the  time  of  the  making,  allowing,  and  publishii 
of  the  said  rate  were  and  have  ever  since  continued  to  be  occupiers  of  land  in  the  sii 
parish  of  Bumham,  and  were  assessed  as  such  by  and  under  the  said  rate;  and,  in  t 
latter  end  of  December  following,  the  Company  caused  the  churchwardens  and  ovc 
seers  of  the  parish  of  Bumham  to  be  served  with  a  notice  from  the  secretary  of  t 
company  of  the  intention  of  said  company  to  enter  and  respite  an  appeal  at  the  th 
next  Quarter  Sessions  of  the  Peace,  to  be  holden  at  Aylesbury,  on  the  Srd  day 
January  then  next,  against  the  said  rate,  for  the  several  causes  and  grounds  of  appc 
specified  in  a  paper- writing  thereto  annexed ;  but  no  proceedings  were  taken  by  t 
said  company  in  respect  of  such  intended  appeal  further  than  the  service  of  the  befoi 
mentioned  notice. 

On  the  31st  of  December,  1842,  a  letter  was  written  to  one  of  the  secretari 
of  the  company  by  the  assistant  overseer  of  the  parish  of  Bumham,  to  the  effie 
that  the  parish  authorities  were  about  to  abandon  the  then  existing  assessment  on  t 
said  company  (which  was  considerably  higher  than  it  had  been  before),  and  to  assc 
them  as  theretofore  on  the  old  valuation. 

On  tlie  24th  day  of  Febmary,  1843,  another  rate  for  the  relief  of  the  poor  of  t 
said  parish  of  Bumham,  also  upon  the  new  valuation,  was  made  by  the  prop 
officers  of  the  said  parish,  was  allowed  by  two  justices  on  the  25th  day  of  the  sai 
month,  and  was  published  on  the  next  following  Sunday  after  such  allowance.  Tl 
second  rate  the  parish  officers  also  proceeded  at  once  to  collect,  and  nearly  all  t 
rated  inhabitants  and  occupiers  of  property  in  the  same  parish  paid  the  same  in  tli 
and  the  next  month  of  March,  and  before  the  holding  of  the  Quarter  Sessions  of  t 
Peace  for  the  said  county,  in  the  mouth  of  April,  1843.  Under  this  second  rate  al 
the  Great  Westem  Railway  Company  were  assessed  as  occupiers  of  land  in  the  sa 
parish.  No  appeal  against  either  of  the  said  rates  of  November  or  February  w 
entered  either  at  the  January  or  April  Sessions,  although  more  than  thirty  da 
elapsed  between  the  publication  of  the  first  rate  of  November  and  the  January  Sessioi 
and  more  than  forty  days  between  the  publication  of  the  second  rate  of  Febmary  aj 
the  day  on  which  the  April  Sessions  were  held. 

In  the  month  of  March,  1843,  the  churchwardens  and  overseers  of  the  said  parish 
Bumham  discovered  that  the  said  two  rates  were  invalid  in  point  of  form,  there  not  beii 
a  declaration  at  the  foot  of  each  of  them,  signed  by  the  said  churchwardens  and  ovc 
seers,  according  to  the  form  prescribed  by  the  statute  6  &  7  Wm.  4,  c.  96,  s.  2 ;  th 
thereupon  caused  the  several  before-mentioned  allowances  of  the  said  two  rates  to 
respectively  erased ;  and  the  majority  of  the  said  churchwardens  and  overseers  havii 
signed  a  declaration  at  the  foot  of  each  of  the  rates  according  to  the  form  prescribed  1 
the  statute,  the  said  two  rates  were  re-allowed  and  re-published :  that  is,  the  rs 
made  on  the  22nd  day  of  November,  1842,  was  re-allowed  by  the  same  two  justices  « 
the  25th  day  of  March,  1843,  and  was  re-published  on  Sunday,  the  26th  day  of  ti 
same  month  ;  and  the  said  rate  made  the  24th  of  Febmary,  1843,  was  re-allowed  1 
the  same  justices  on  the  1st  day  of  April,  1843,  and  was  re-published  on  Sunday,  tl 
2nd  day  of  April,  1843. 

The  following  is  the  form  in  which  these  two  rates  appeared  after  the  alteratioi 
above  detailed : — 
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The  notice  of  publication,  dated  26th  March,  1843,  stated  that  a  rate  of  6d.  in 
^ponnd  was  made  for  three  months,  in  November,  1842,  and  allowed  25th  March,. 

"«3.  5^7^^^^'-}  Churchwardens. 

Jas,  Newson,  Overseeer. 

With  regard  to  the  second  rate  of  February,  the  same  form,  mutatis  mutandis,  was 
in  all  respects  adopted. 

Application  was  made  at  different  times  to  the  secretary  of  the  company  for 
payment  of  the  several  sums  of  money  at  which  the  company,  were  in  these  twi> 
rates  respectively  assessed,  but  the  company  always  refused  to' pay  the  same.  Notices 
of  appeal  to  the  June  Quarter  Sessions,  against  the  twof  several,  rates  of  November  and 
February,  were  served  upon  the  parish  officers  by  or  in  the  name  of  one  WiUiam  Brit- 
iiell,  a  rated  occupier  in,  and  the  parish  clerk  of  the  said  parish ;  and  those  notices 

s2 
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were  dated  on  the  11th  of  May,  1843,  but  appeared  by  the  endorsement  thereon  to  have 
been  served  on  the  2nd  of  June  following.  These  appeals  were  for  the  first  time  en- 
tered, and  also  heard  and  determined  at  the  Quarter  Sessions  for  the  county  of  Bucks, 
holden  on  the  27th  of  June,  1843,  when,  by  consent  of  both  parties,  the  two  following 
orders  were  made  by  the  Court. 

**  Bucks,  "I  At  the  General  Quarter  Sessions  of  the  Peace  of  our  Sovereign  Lady  the 
to  wit.  J  Queen,  holden  at  Aylesbury,  in  and  for  the  said  coimty,  on  Tuesday  in  the 
first  week  after  the  24th  day  of  June,  to  wit,  the  27th  day  of  June,  in  the  7th  year  of  the 
reign,  &c.,  and  A.D.  1843,  before  Sir  Thos.  Digby  Aubrey,  Bart.,  Geo.  Grenville  Pigott» 
Esq.,  the  Right  Hon.  Robt.  John  Lord  Carrington,  and  others,  their  fellows,  keepers 
of  the  peace,  and  justices,  &c.  Upon  hearing  the  appeal  of  William  BritneU,  an  in- 
habitant and  occupier  of  lands  and  tenements  in  the  parish  of  Bumham,  in  this 
county,  against  a  certain  rate  or  assessment  made  for  and  towards  the  necessary  relief  of 
the  poor  of  the  said  parish,  bearing  date  the  22nd  day  of  November  now  last  past,  it  is 
ordered  by  the  Court,  this  present  Sessions,  by  and  with  the  consent  of  counsel  on  both 
sides,  that  the  said  rate  or  assessment  be,  and  the  same  is,  hereby  quashed,  vacated, 
and  discharged ;  and  it  is  further  ordered  and  directed  by  the  Court,  this  present  Ses- 
sions, that  the  churchwardens  and  overseers  of  the  poor  of  the  said  parish  of  Bumham, 
do  and  shall  forthwith,  upon  notice  of  this  our  order,  make  a  new  equal  rate  or  assess- 
ment for  or  to^*ards  the  necessary  relief  of  the  poor  of  the  said  parish  of  Bumham,  in 
lieu  of  the  said  rate  which  is  hereby  quashed,  vacated,  and  discharged. 

•'  By  the  Court.— Tixdal." 

The  other  order  made  at  the  same  Sessions,  for  quashing  the  rate,  bearing  date  the 
24th  February,  and  directing  the  parish  officers  to  make  a  new  equal  rate  in  lieu 
of  that  rate,  was  drawn  up  in  precisely  the  same  form.  To  these  two  appeals  the 
company  were  not  in  any  respect  parties,  and  in  the  affidavits  in  support  of  the 
rule  various  facts  were  stated  for  the  purpose  of  shewing  that  those  appeals  originated 
in  collusion  between  Mr.  BritneU  and  the  parish  officers ;  amongst  others,  that  the 
parish  solicitors  acted  in  the  conduct  of  these  appeals  as  solicitors  for  the  appellant,  as 
well  as  for  the  parish  ;  and  that  either  before  the  notices  of  these  appeals  were  served, 
or  before  the  hearing,  Mr.  BritneU  had  paid  the  amount  due  from  him  under  the  two 
rates  then  in  question  ;  but  there  was  a  denial  of  this  latter  fact  in  the  affidavits  on  the 
other  side.  Between  the  making  of  the  two  rates  of  November  and  February,  and  the 
entering  of  Mr.  Britnell's  appeals,  there  had  been  a  change  in  the  parish  officers  of 
Burnham.  Subsequently,  on  the  14th  and  22nd  of  July,  in  pursuance  and  under  the 
authority  of  the  June  orders  of  Sessions,  two  new  rates  were  regularly  made,  al- 
lowed,  and  published,  in  lieu  of  the  two  rates  of  November  and  Febmary,'  the  headings 
of  which  were  in  the  form  following : — 

"  An  assessment  for  the  relief  of  the  poor  of  the  parish  of  Burnham,  in  the  county 

of  Buckingham,  and  for  other  purposes  chargeable  thereon,  according  to  law,   made 

this  14th  day  of  July,  in  the  year  of  our  Lord  1843,  after  the  rate  of  6d.  in  the  pound, 

in  pursuance  of  an  order  of  the  Court  of  Quarter  Sessions,  dated  the  27th  day  of  June 

last,  in  that  behalf,  being  in  lieu  of  a  rate  dated  the  22nd  day  of  November  last,  which 

was  quashed  by  the  said  Court,  upon  appeal. 

"  Thos.  G.  Howard,  T  ^ 

« n  o      T «  r  Overseers. 

"Chas.  Rd.  Lee,        J 

"  Wm.  Baylky,  Jun.,  Churchwarden." 
Against  these  two  new  rates  the  railway  company  caused  two  several  appeals  to  be 
entered  at  the  General  Quarter  Sessions  of  the  Peace  holden  in  and  for  the  said 
county  on  the  1 7th  October  following,  being  the  next  Quarter  Sessions  after  the 
making  of  the  two  'several  rates  of  July,  on  the  ground,  amongst  others,  that  those 
rates  included  the  profits  of  the  company's  trade.  Those  appeals  were  heard  at  the 
same  Sessions,  and  the  Court  held  that  they  were  bound  by  the  orders  of  Sessions  of 
the  27th  .June,  and  that  the  rates  of  July  being  made  in  pursuance  thereof,  their  le- 
gality could  not  be  gone  into  by  the  said  Sessions,  so  as  to  affect  the  validity  of  the 
said  orders,  until  such  orders  had  been  set  aside  by  the  Court  of  Queen's  Bench,  and 
accordingly  made  two  orders  confirming  the  July  rates ;  which  (omitting  the  merely 
formal  part),  were  as  follows  : — 
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"  Upon  hearing  the  appeal  of  the  Grreat  Western  Railway  Company,  occupiers  of  cer- 
tain lands  and  tenements  in  the  parish  of  Bumham,  in  this  county,  against  a  certain 
Tate  or  assessment  made  for  or  towards  the  necessary  relief  of  the  poor  of  the  said  pa- 
lidi  of  Bninham,  bearing  date  the  twenty-second  day  of  July,  now  last  past,  it  is  or- 
dered by  the  Court,  this  present  Sessions,  that  the  said  rate  or  assessment  be,  and  the 
aune  is  hereby  ratified,  confirmed,  and  allowed. 

"  And  it  is  further  <miered  and  adjudged  by  this  Court,  that  the  Great  Western  Rail- 
wiy  Company  do  and  shall  forthwith,  upon  notice  of  this  our  order,  to  be  given  to 
tboB,  or  one  of  them,  pay,  or  cause  to  be  paid,  to  the  churchwardens  and  overseers  of 
the  poor  of  the  said  parish  of  Bumham,  or  some  or  one  of  them,  or  to  Messrs. 
Charsley  and  Farton,  gentlemen,  their  attorneys,  the  sum  of  5/.,  for  and  towards  the  costs 
tod  charges  and  expenses  which  the  said  parish  of  Bumham  have  been  put  to  in  de- 
fading  this  appeal  as  just  and  reasonable  in  this  behalf.     By  the  Court. — ^Tindal." 

Tlie  other  order  which  applied  to  the  rate,  bearing  date  on  the  14th  of  July,  was 
drawn  up  in  the  same  terms,  except  that  it  did  not  contain  the  last  clause  as  to 


On  the  part  of  the  company,  application  was  then  made  to  the  Court  to  grant  cases 
Sar  the  opinion  of  the  Court  of  Queen's  Bench,  but  that  application  was  reused.  In 
consequence  of  that  refusal,  all  the  before-mentioned  orders  of  Sessions  were  removed 
into  this  Court  by  eertwrari :  and,  as  already  stated,  a  rule  nisi  had  been  obtained  to 
quash  those  orders. 

The  company's  pdnts  for  argument,  as  annexed  to  the  paper  books,  were  as 
foDows: — 

Ist.  All  the  orders  of  Sessions  are  bad,  the  Courts  of  Quarter  Sessions  not  having 
joindiction  to  make  these  orders ;  as  appears  from  the  orders,  the  extracts  from  the 
rates,  the  rates,  and  the  affidavits  in  support  of  and  against  the  rule. 

2nd.  All  the  orders  of  Sessions  are  bad,  for  not  shewing  jurisdiction  on  the  orders 
tiiemsdves. 

3rd.  The  two  orders  of  Sesrions,  made  on  the  27th  day  of  June,  1843,  are  void 
under  the  circumstances  mentioned  in  the  affidavits ;  and 'the  appeals  not  having  been 
to  the  next  Sessions  after  publication  of  the  two  rates  of  November  and  February  pre- 
ceding, and  there  being  nothing  which  the  Sessions  could  legally  quash,  the  two  July 
ntes,  founded  upon  the  said  orders,  and  the  two  orders  of  Sessions  of  the  1 7th  Octo- 
ber, confirming  those  July  rates,  are  also  void. 

4th.  That  the  two  a{^ieals  and  orders  of  June  were  made  and  obtained,  not  bond 
fit,  but  by  fr«ud  and  collusion  of  the  parties  thereto,  and  were  not  by  or  for  a  party 
aggrieved,  and  that  such  orders  and  rates,  and  all  other  proceedings  founded  thereon, 
ue  invalid,  and  should  be  quashed. 

5th.  Hiat  the  two  rates  of  July  were  bad,  being  unauthorized  by  law,  and  made  for 
ictrocpective  and  other  purposes  not  allowed  by  law,  and  the  orders  of  Sessions  con- 
insing  them  are  also  bad. 

6th.  The  two  rates  of  July  being  bad,  as  they  include  the  profits  of  trade,  the  two 
Olden  of  Sessions  of  October  confiming  the  rates  are  also  bad. 

In  last  Trinity  Term  (May  29th), 

KeUy,  Q.C.and  ArcJAold  shewed  cause  against  the  rule. — ^Before  entering  upon 
tire  points  stated  for  argument,  there  is  here  a  preliminary  objection,  that  the  Great 
Western  Railway  Company  are  not  entitled  to  be  heard  at  all  in  support  of  this  rule. 
Iliey  were  no  parties  to  the  appeals  against  the  rates  of  November  and  February ;  they 
■ight  baive  appealed  against  those  rates,  but  not  having  done  so,  they  are  not  in  a 
■tnation  to  object  to  £e  rates  substituted  in  July.  This  is  an  objection  to  the  writ ; 
the  writ  of  certiorari  is  in  the  nature  of  a  writ  of  error  in  all  cases  where  a  Court  of 
Beoord  takes  proceedings  contrary  to  law,  and  what  right  has  a  stranger  to  the  record 
bdow  to  faring  error  ?  [Colbbidox,  J. — ^They  did  not  quarrel  with  the  first  rates  ; 
hot  yon  say  &ey  can't  impeach  the  subsequent  proceedings,  not  having  been  parties 
to  litt  appesl  against  those  rates  of  November  and  February ;  if  they  did  not  want  to 
be  appeUants,  could  they  have  been  respondents  in  that  appeal  ?]  'Diere  is  no  reason 
^Hiy  they  should ;  the  parish  officers  are  certainly  the  proper  respondents ;  and  if 
tib^  n^ect  their  duty  in  that  respect,  they  are  liable  to  punishment.     The  railway 
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company  could  have  no  reason  to  complain  of  the  quashing  of  the  rates  of  November  ai 
February.  [Williams,  J.— Of  course,  as  they  were  rated,  the  quashing  must  be  a  b 
nefit  to  them.]  Certainly,  the  company  could  have  no  interest  to  set  aside  the  fii 
orders  of  Sessions,  excepting  that  part  of  them  which  ordered  the  substitution  of  n€ 
rates  ;  and  as  to  that,  they  have  a  remedy  by  appeal ;  for  it  is  not  the  order  which  pr 
judices  them,  as  that  may  never  be  obeyed,  but  the  rate  made  in  pursuance  of  tl 
order.  Against  the  substituted  rates  tiie  company  did  appeal,  and  the  appeal  w: 
heard  and  decided  against  them  on  the  merits.  On  this  ground  alsp  they  have  i 
such  interest  as  entitles  them  to  the  remedy  by  certiorari.  [Pattbson,  J. — I  don 
know  what  difference  there  is  between  the  rate  made  under  the  order  of  Sessions  ai 
the  rate  originally  made  by  the  parish  officers.]  There  is  no  difference,  except  as  r 
gards  the  question  whether  the  rate  is  retrospective  or  not ;  and  these  are  questioi 
which  would  be  properly  raised  on  appeal.  [Pattbson,  J. — ^I  doubt  that.]  Suj 
posing  the  objection  taken  on  appeal  that  the  new  rates  were  retrospective,  that  woui 
be  met  by  saying  that  they  were  made  in  pursuance  of  the  order  of  Sessions  ;  and  the 
the  appellants  would  answer  that  that  order  was  void.  [Pattbson,  J.— What  cham 
would  the  appellants  have  at  the  Sessions  in  such  a  case  ?  The  Sessions  would  < 
course  feel  bound  by  their  former  order.]  That  is  not  to  be  presumed  ;  any  Com 
may  be  called  upon  to  review  its  own  previous  decisions  in  subsequent  cases ;  and  it  i 
essential  to  the  power  of  a  Court  that  it  should  be  able  to  decide  any  questions  upo 
which  the  cases  brought  before  it  may  depend.  [Coleridob,  J. — As  to  the  first  order 
of  Sessions,  the  statute  is  imperative  in  one  respect ;  if  the  Sessions  quash  the  rates 
they  must  order  new  rates  to  be  made.]  If  they  had  jurisdiction  at  all — ^but  that  ii 
the  question.  The  writ  of  certiorari  is  not  granted  ex  dehito  justitits,  the  granting  oi 
it  is  entirely  in  the  discretion  of  the  Court ;  and  if  the  Court  see  reason  to  suppose  that 
the  Great  Western  Railway  Company  are  practising  a  trick  upon  this  parish,  they 
will  not  grant  them  any  remedy  by  certiorari,  (Rex  v.  Bass,  5  T.  R.  251.)  At  all 
events,  this  writ  ought  to  be  quashed,  as  the  return  includes  a  great  variety  of  matten 
besides  the  four  orders  of  Sessions.  (Reg.  v.  Abergele,  8  Ad.  &  Ell.  394.)  Then  as 
to  the  question  of  jurisdiction,  it  is  contended  on  the  part  of  the  Company,  that  the 
June  appeals  were  out  of  time.  That  depends  upon  the  question  whether  the  time  for 
appealing  is  to  be  calculated  from  the  original  making  and  allowance  of  the  rates  of 
November  and  February,  or  from  the  final  making  and  aUowance  :  if  the  former,  it  is 
admitted  the  appeals  were  not  entered  at  the  next  practicable  Quarter  Sessions ;  if  the 
latter,  they  were  ;  and  the  latter  is  the  proper  mode  of  calculating  the  time.  That 
which  was  called  a  rate  in  the  first  instance,  and  was  allowed  by  magistrates,  turned 
out  to  be  no  rate  ;  it  was  altogether  void,  because  it  did  not  contain  the  declaration  re- 
quired by  statute  6  &  7  Wm.  4,  c.  96,  s.  2 ;  and  the  parish  officers  treated  it  as  waste 
paper.  They  struck  out  the  aUowance,  wrote  and  subscribed  the  declaration  required 
by  the  statute,  and  then  it  being  a  perfect  rate,  except  as  to  the  allowance,  they  wenl 
before  two  magistrates,  who  allowed  it.  Was  not  that  a  rate  against  which  an  appeal 
might  be  entered  ?  Reg.  v.  Fordham  (11  Ad.  &  £11.  73)  in  efiect  decides  that.  Cai 
it  be  said  that  the  rate  was  perfect  before,  and  might  have  been  appealed  against  i 
Surely,  if  parish  officers  discover  a  rate  to  be  a  nullity,  they  are  not  bound  to  wait  foi 
an  appeal  against  it ;  but  on  the  same  paper  they  may  make  a  perfect  rate.  Suppose 
for  instance,  something  omitted,  the  absence  of  which  would  make  the  rate  entirel] 
unintelligible  and  inoperative,  as  the  amount  of  the  assessment,  might  not  that  omis 
sion  be  supplied  by  the  parish  officers  ?  Common  sense  points  out  that  the  time  fo 
appealing  must  begin  to  run  from  the  time  when  the  rate  becomes  a  perfect  rate 
These  rates  were  not  perfect  until  the  25th  March  and  the  2nd  April,  and  the  appeal 
against  them  were  therefore  in  time.  But  suppose  they  were  not,  another  questio: 
arises.  Is  the  jurisdiction  of  the  Sessions  entirely  removed  as  to  all  appeals  not  en 
tered  within  the  time  specified  by  the  Act  of  Parliament ;  or  is  that  limitation  of  time 
mere  matter  of  practice,  introduced  for  the  benefit  of  tlie  respondents,  which  may  b 
waived  by  the  parties  for  whose  benefit  it  was  provided  ?  llie  statute  17  Qto.  2,  < 
^8,  does  not  at  all  affect  the  jurisdiction  of  the  justices,  but  it  gives  the  respondent 
time  to  prepare  their  defence.  Section  4  provides,  "  that  in  case  any  person  or  person 
shall  find  him,  her,  or  themselves,  aggrieved  by  any  rate  or  assessment  made  for  th 
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relief  of  the  poor,  or  shall  have  any  material  objections  to  any  person  or  persons  being 
put  on  or  left  oat  of  such  rate  or  assessment,  or  to  the  sum  charged  on  any  persons 
therein,"  it  shall  be  lawful  for  such  person  or  persons,  "  giving  reasonable  notice  to 
the  churchwardens  or  overseers  of  the  poor  of  the  parish,  township,  or  place,  to  ap- 
peal to  the  next  General  or  Quarter  Sessions  of  the  Peace  for  the  county,  riding,  &c., 
vfaere  such  parish,  township,  or  place  lies."      The  question  is,  is  the  next  practicable 
Quarter  Sessions  the  only  Sessions  that  have  jurisdiction  to  entertain  the  appeal  ?  and 
that  question  may  be  answered  by  a  reference  to  what  is  the  frequent  practice  of  this 
Cdort.     Whenever  a  Court  of  Quarter  Sessions  improperly  refuses  to  hear  an  appeal^ 
this  Court  will  grant  a  mandamus  to  compel  them.     During  the  argument  on  that 
wmdamus  it  frequently  happens  that  two  or  three  Quarter  Sessions  elapse,  and  it  is 
only  the  third,  or  fourth,  or  fifth  Quarter  Sessions  which  ultimately  hears  the  appeal. 
Ihen  if  no  Court  of  Quarter  Sessions  has  jurisdiction  except  the  next  after  the  making 
of  the  order  or  rate  appealed  against,  this  Court  orders  the  Sessions  to  do  that  which 
is  beyond  their  jurisdiction.      [Coleridge,  J. — ^In  all  such  cases  the  Sessions  are  di- 
rected to  enter  continuances  until  the  day  of  hearing.     Loan  Denman,  C.  J. — If  at 
the  proper  time  the  Sessions  neglect  their  duty,  and  then  this  Court  orders  them  to  do 
it,  they  can't  in  tliat  case  be  permitted  to  defeat  the  Court  and  the  law  by  then  turn- 
ing roimd  and  saying  "  now  the  time  is  past."]     Certainly  they  cannot  do  %o,  because 
it  is  a  matter  of  practice  and  not  of  jurisdiction.     It  is  like  the  notice  of  appeal ;  the 
practice  of  the  Quarter  Sessions  is  not  to  require  proof  of  the  notice,  unless  the  objec- 
tioo  be  taken,  but  they  would  if  it  affected  their  jurisdiction.     [Pattbson,  J. — By 
statute  41  Greo.  3,  c.  23,  s.  5,  by  consent,  appeals  may  be  tried  without  notice.] 
There  was  a  notice  in  this  case,  but  it  is  clear  that  the  want  of  notice  does  not  affect  the 
jurisdiction,  because  a  defect  of  jurisdiction  ccinnot  be  cured.     [Coleridge,  J. — Ap- 
peals are  entirely  of  statuteable  creation ;  they  were  given  by  the  statute  of  Elizabeth 
(43£liz.  c.  2),  and  continued  by  statute  17  Geo.  2;  and  upon  that  latter  statute  it 
has  been  held  that  the  appeal  must  be  to  the  next  practicable  Sessions ;  then  is  not  this 
a  jurisdiction  limited  by  the  very  statutes  which  create  it  ?]     That  depends  upon 
^icther  they  are  to  be  liberally  or  narrowly  construed.     The  Statute  of  Limitations 
BIC8  this  language — "  no  action  shall  be  brought" — and  yet  that  defence  must  be 
specially  pleaded.     The  jurisdiction  of  the  Court  is  not  touched  by  that  statute. 
[CoLXRiDOB,  J. — No  ;  but  this  Court  has  proprio  marte  power  to  try  causes.]    There 
is  a  provision  in  this  statute  (17  Geo.  2,  c.  38,  s.  4),  that,  "  if  it  shall  appear  to  the 
nid  justices  that  reasonable  notice  was  not  given,  then  they  shall  adjourn  to  the  next 
Qoarter  Sessions,  and  then  and  there  finally  hear  and  determine  the  same.''     Then,  if 
this  clause  is  to  be  construed  literally,  no  other  but  the  first  or  second  Sessions  can 
W;  for  expressio  unius  est  exclusio  alterius ;  but  this  Court  often  orders  the  fourth 
or  fifth  Sessions  to  hear.     [Coleridge,  J. — Do  you  hold,  then,  that  if  ten  years  after 
tbe  matter  complained  of  an  appeal  is  entered  and  heard,  and  the  Sessions  refuse  a 
ciae,  this  Court  can't  interfere  ?]     If  the  respondents  objected,  that  would  be  like  a 
piea  of  the  Statute  of  Limitations ;  still,  if  the   Sessions  refused  a  case,  this  Court 
eould  hardly  interfere  after  its  recent  decisions,  (a)     However,  the  fair  and  reasonable 
ooDstnicdon  of  the  Act  is,  that  this  is  a  regulation  intended  for  the  benefit  of  the 
ic^Kmdents ;  not  imperative,  not  compulsory,  but  one  which  may  be  waived  by  the 
party  for  whose  benefit  it  was  intended.     That  being  the  case,  the  June  Quarter  Ses- 
ftoos  had  authority  to  hear  the  appeals  in  question.      The  next  point  is,  that  these 
cnkrs  of  Sessions  are  bad,  because,  as  is  alleged,  the  appeals  against  the  first  amended 
ii^es  were  the  result  of  arrangement  and  collusion  between  the  party  appellant  and 
tiie  perish ;  some  of  the  facts  from  which  that  inference  is  raised  are  disputed ;  but 
whether  there  were  collusion  or  not  is  immaterial ;  Mr.  Britnell  had  an  unques- 
tioiiable  right  to  appeal ;  and  no  man  can  be  prevented  from  exercising  a  dear  legal 
xi^t  because  he  colludes  with  another  person  as  to  the  exercise  of  it.      Another 
point  is,  that  the  rates  of  July  are  bad,  as  being  retrospective ;  but  all  rates  made 
in  Heu  of  others  under  the    statute  must  be  so ;    and  the    last   objection  is,   that 
thoie  rates  included  profits  of  trade ;    but   that  was   a  question   on    the  merits  of 
the  appeal,  which  had  been  decided  by  the  Sessions.     [Lord  Denman,  C.  J. — ^We 
(a)  See  Reg.  ▼.  Kesteven  (3  d,  B.  810,  and  antCf  p.  8). 
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have  nothing  to  do  with  that.]     This  rule,  then,  upon  aU  the  points  ought  to  be 
discharged. 

M,  D.  Hill,  Q.C.  and  Corrie,  contrk. — ^The  preliminary  objection  taken  on  tbc 
other  side  cannot  be  sustained.  This  Court  has  mero  motu  power  to  issue  a  writ  ol 
certiorari,  as  the  great  superintending  authority  over  these  inferior  jurisdictions ;  an^ 
the  Court  has  already  exercised  its  discretion  and  issued  the  writ.  Besides,  the  writ 
can  only  be  quashed  upon  a  substantive  motion  for  that  purpose.  (Reg.  ▼.  Fordkam, 
11  Ad.  &  £11.  73.)  Reg.  v.  Abergele  (8  Ad.  &  £11.  394)  has  no  bearing  on  the  preaoil 
case.  [CoLERiDOB,  J. — ^The  objection  in  that  case  was  that  the  return  to  the  writ 
was  improper.]  This  Court  will  not  look  at  any  improper  matter  in  aid  of  ^thei 
party ;  or  they  might  quash  the  return,  if  improper ;  but  that  is  in  aid  of  the  writ ;  it  ii 
saying  that  the  writ  has  not  been  obeyed.  In  Rex  ▼.  Bass  (5  T.  R.  251),  Ashurst,  J 
said  &at  if  the  affidavits  suggested  want  of  jurisdiction,  the  Court  was  bound  to  grant 
the  writ.  The  question,  whether  the  Ghreat  Western  Railway  Company  has  sufficient 
interest  to  entitle  them  to  this  remedy,  is  in  effect  already  decided  by  the  issuing  of  the 
writ ;  but  it  is  at  aU  events  quite  clear  that  they  have  sufficient  interest.  It  is  fl 
fiedlacy  to  suppose  that  because  they  were  not  parties  to  the  appeals  at  the  June 
Sessions,  they  have  therefore  no  interest  to  quash  the  orders  of  the  Michaelmas  Ses- 
sions ;  the* two  propositions  have  no  relation  to  each  other;  and  to  say,  that  if  there 
was  a  remedy  by  appeal,  therefore,  they  have  no  sufficient  interest,  is  equaUy  unfounded. 
Suppose  the  Sessions  could  have  given  a  perfect  remedy,  would  that  aid  die  Court  ii 
deciding  whether  the  company  had  sufficient  interest  to  entitle  them  to  the  otha 
remedy  by  certiorari  ?  In  Rex  v.  Standard  Hill  (4  M.  &  S.  378),  where  an  applica- 
tion for  a  certiorari  to  quash  orders  for  the  appointment  of  overseers  was  objected  tc 
on  the  ground  that  the  proper  course  was  to  appeal,  the  Court  said,  "  We  will  not 
send  the  parties  to  the  Sessions;"  and  Le  Blanc,  J.  used  this  language :  "  Where  w« 
see  that  the  order  which  is  removed  into  this  Court  has  been  made  without  any  founda- 
tion to  support  it,  I  think  we  ought  to  quash  it  without  giving  the  parties  an  opportunit] 
of  going  to  the  Sessions;  I  cannot  find  any  thing  in  the  affidavits  that  justifies  th< 
caUing  this  either  a  township,  hamlet,  or  vill,  for  the  place  appears  to  be  part  of  th< 
old  castle  of  Nottingham.  Hie  Court  then,  I  think,  is  bound  to  interfere,  in  the  firs 
instance,  and  save  the  parties  from  the  chances  of  what  might  happen  at  the  Sessions/ 
The  question  is,  whether  the  order  of  Sessions  has  not  put  us  in  a  worse  position ', 
Now  it  is  admitted  that  the  rates  of  November  and  February  were  not  only  made  anc 
allowed,  but  actually  collected  from  all  but  two  parishioners;  and  if  under  those  cir- 
cumstances  they  cannot  be  treated  by  the  parish  officers  as  entire  nullities — as  if  m 
such  transaction  had  ever  taken  place, — then  the  orders  of  Sessions  of  the  27th  JuiM 
were  required  for  the  purpose  of  enabling  the  parish  to  obtain  from  the  railway  com- 
pany payment  of  those  rates.  One  of  those  rates  appears  on  the  face  of  it  to  be  datec 
in  November,  and  to  be  re-made  in  March  by  a  different  set  of  officers ;  so  that  thu 
proposition  must  be  contended  for  on  the  other  side,  that  one  set  of  officers  may  mak< 
a  rate,  get  it  allowed,  and  collected  from  all  but  two  parishioners ;  and  then  anotiier  sei 
of  officers,  succeeding  them,  may  turn  round  and  say,  that  former  rate  was  waste  paper 
and  the  transaction  altogether  null  and  void.  In  respect  to  rates,  it  is  most  essentia 
that  the  jus  tertii  should  be  regarded ;  and  the  question  immediately  suggests  itself 
whether  the  new  parish  officers  could  call  on  the  parishioners  who  had  paid  the  formei 
rate  to  pay  over  again  ?  [Colbridge,  J. — ^The  statute  provides  that  payments  mad< 
under  the  old  rate  shall  be  taken  as  payments  under  the  new  rate.]  Exactly ;  anc 
that  shews  that  the  old  rate  is  not  an  entire  nullity ;  not  mere  waste  paper.  Then  tlM 
parish  officers  have  mutilated  the  parish  records,  and  this  Court  will  interfere  on  that 
high  ground,  that  spoliation  has  been  committed,  which,  if  done  by  two,  would  form  thi 
ground  of  an  indictment  for  conspiracy.  This  is  a  recipe  for  making  a  retrospectivi 
rate :  the  parish  officers  attempt  to  make  in  July  a  rate  with  all  the  legal  incidents  off 
rate  made  in  November  preceding ;  but  this  Court  must  take  it  that  there  was  a  rati 
made  in  November.  There  are  many  cases  in  which  a  record,  bad  on  the  face  of  it 
cannot,  when  brought  before  this  Court,  be  invalidated  on  that  account.  For  instance 
in  an  action  on  a  judgment  in  an  inferior  Court,  this  Court  cannot  sit  in  error  upot 
that  judgment ;  the  inferior  Court  may  be  clearly  wrong,  but  the  question  cannot  be 
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tried  in  that  way.     [Pattebon,  J. — In  the  case  of  Rex  v.  Atkins  (4  T.  R.  12)  a  rate 
was  appealed  against,  but  not  in  proper  time,  and  the  Quarter  Sessions  confirmed  the 
»te.    Both  the  order  of  Sessions  and  the  rate  were  removed  by  certiorari,  and  the  rate 
appeared  defective  on  the  face  of  it ;  but  this  Court  said  they  had  nothing  to  do  wdth 
that.]     The  facts  of  the  case  come  to  this :  there  was  a  rate  made  in  November — a 
defective  rate,  but  not  an  entire  nullity ;  in  March  that  rate  is  mutilated  by  the 
parish  officers,  who  then  get  it  re-allowed  ;  but  discovering  that  then  it  could,  at  all 
erents,  only  take  effect  from  March,  a  pretended  appeal  is  got  up,  and  the  June  Ses- 
sbns  are  induced  to  quash  that  rate  and  to  order  the  substitution  of  another,  which 
sboold  take  effect  from  November.     That  appeal  would  not  be  in  time,  if  it  can  be 
considered  that  there  was  in  fact  any  appeal  at  all  by  Mr.  Britnell.     It  is  pretty  clear 
that  before  he  appealed  he  had  paid  the  rates  in  question,  and  tlic  other  facts  shew 
ccmdusively  that  it  was  a  proceeding  virtually  on  the  part  of  the  parish  ofRcers  and 
not  of  Mr.  Britnell.     But  then  it  is  said,  that  although  the  limitation  of  time  exists, 
it  is  a  matter  of  mere  practice,  which  may  be  waived  by  consent.     First,  then,  there 
could  be  no  real  consent,  for  there  were  no  real  parties ;  but  next,  it  is  a  point  affect- 
ing the  jarisdiction  of  the  Sessions  {Rex  v.  Coode,  1  Bott.  27G  ;  Cald.  464) ;  and,  if 
80,  no  consent  could  be  of  any  avail.     All  the  Acts  of  Parliament  giving  the  appeal  to 
the  Sessions  are  tn  pari  matertd,  and  the  whole  body  of  them  must  be  looked  at  to  see 
on  what  terms  the  power  of  appeal  is  given.     The  distinction  between  this  case  and 
tiiat  of  the  Statute  of  Limitations  is  this  :  this  Court  has  at  common  law  power  to  hear 
an  causes  ;  but  there  is  no  inherent  common-law  right  of  appeal  to  the  Sessions ;  and 
the  terms  on  which  that  right  has  been  given  by  statute  must  be  complied  with,  in 
Cfder  to  give  the   Sessions  jurisdiction.      [Williams,  J. — But  the    company  did 
appeal,  and  their  appeal  was  heard  and  determined.]     It  could  not  be  expected  that  the 
Scffuons  would  not  only  decide  against  the  company,  but  refuse  a  case  and  impose 
costs  upon  them.     [Williams,  J. — Can  the  company  say  to  the  Sessions,  "  Hear  my 
appeal,"  and,  when  it  is  decided  against  them,  turn  round  and  say,  "  You  had  no 
junsdiction?"]     The  Sessions  had  jurisdiction  to  hear  that  appeal,  though  the  prior 
orders  were  nullities ;  and  the  appellants  asked  the  Sessions  to  treat  them  as  such. 
With  regard  to  notices  of  appeal,  there  is  a  provision  restoring  jurisdiction  where  the 
ikotices  are  not  in  time.     There  is  the  expressio  unius.     But  Mr.  Kelly  contends  that  if 
^  limitation  of  time  affected  the  jurisdiction,  this  Court  could  not,  as  it  frequently 
does,  by  mandamus,  order  the  fourth  or  fifth  Sessions  to  hear  an  appeal ;  but  the 
aotver  is,  that  the  jurisdiction  attaches  by  the  entry  of  the  appeal  or  the  application 
to  enter  it  at  the  proper  time.     The  case  of  Rex  v.  The  Justices  of  Worcestershire  (5 
M.&  S.457)  is  an  authority  to  shew  that  this  is  a  question  of  jurisdiction.     In  that 
case  Lord  EUenborough  said,  "  The  plain  meaning  of  17  Geo.  2,  in  enacting,  '  that 
it  shall  be  lawful  to  appeal  to  the  next  Sessions,*  where,  by  a  pre-existing  Act,  the 
appeal  was  without  limitation  of  time,  is  to  negative  the  power  of  appealing  to  any 
bat  the  next.     In  Rex  v.  Coode,  Lord  Mansfield  was  of  opinion  that  the  1 7th  Geo.  2 
(fid  confine  the  appeal,  and  the  Court  agreed  tliat  they  must  decide  that  the  statute 
kd  repealed  the  43  Eliz.  in  this  particular."     [CoLBRinoE,  J. — But  having  appealed 
to  the  Michaelmas  Sessions,  are  you  in  a  condition  to  raise  this  objection?]     Rex  v. 
WaoeU  (Dougl.  115)  supplies  an  answer  to  that  question.     There  the  Court  quashed 
ft  late,  which  was  bad  on  the  face  of  it,  though  the  Quarter  Sessions  had  confirmed 
it  on  appeal  and  had  refused  to  grant  a  case ;  and  in  the  case  of  Much  Waltham  y. 
Peram  (2  Salk.  474)  it  is  said  that  "  whensoever  an  order  is  reversed,  all  things  sub- 
leqiiently  happening  thereto  shall  be  avoided  thereby."     Is  it,  then,  possible  for  the 
Crart  to  say  that  the  rates  are  bad,  but  that  the  orders  confirming  them  are  good  ? 
Further,  if  the  orders  do  not  shew  jurisdiction,  they  are  bad,  and  these  orders  do  not. 
Hat  applies  to  all  cases  of  special  jurisdiction.     Green  v.  Elgie  (8  Jur.  187)  ;  where 
tn  order  of  the  Court  of  Review  was  held  bad  for  not  adjudging  the  party  against 
whom  it  was  issued  to  be  in  contempt.     Even  the  Lord  Chancellor  must  upon  the 
fiwe  of  his  orders  shew  jurisdiction.     Muskett  v.  Drummond  (10  B.  &  C.  153).     In 
that  case,  the  plaintiff  produced  an  order  made  by  the  Lord  Chancellor,  under  the 
6  Geo.  4,  c.  16,  s.  18,  whereby,  after  reciting  a  petition  to  him  by  Muskett,  he  ordered 
tiiat  if  the  commissioners  should  be  satisfied  that  Muskett  had  proved  under  the  com- 
misaon  against  B.  a  debt  sufficient  to   support  the  commission,   contracted  not 
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anterior  to  the  petitioning  creditor's  debt,  the  commission  should  be  proceeded  in. 
Held,  that  this  was  not  a  valid  order,  inasmuch  as  it  did  not  find,  or  call  upon  the 
commissioners  to  find,  that  the  original  petitioning  creditor's  debt  was  insufficient. 
Christie  v.  Umvin  (11  Ad.  &  E.  373 ;  3  Per.  &  D.  204)  is  a  strong  authority  to  the 
same  effect.  ITiere  Coleridge,  J.,  said,  "  However  high  the  authority  may  be,  where 
a  special  statutory  power  is  exercised,  the  person  who  acts  must  take  care  to  bring 
himself  within  the  terms  of  the  statute.  Whether  the  order  be  made  by  the  Lord 
Chancellor  or  by  a  justice  of  the  peace,  the  facts  which  gave  the  authority  must  be 
stated."(fl)  [CoLERinoE,  J. — If  the  Midsummer  Sessions  were  right  in  ordering  another 
rate,  can  you  complain  of  any  thing  that  was  done  at  the  October  Sessions  ?  The 
words  of  the  statute  (17  Geo.  2,  c.  38,  s.  6)  are  very  strong;  the  justices  are 
**  required  "  to  order  and  direct  the  churchwardens  to  make  a  new  rate,  and  the 
churchwardens  are  "  required  "  to  make  the  same.  Surely  it  was  right  in  the  June 
Sessions  to  order  a  new  rate.]  The  question  must  still  come  round  to  this :  had  the 
Sessions  jurisdiction  ?  Those  words  in  the  6th  section  of  17  Geo.  2,  c.  38,  apply  only 
where  the  appeal  is  brought  in  time,  and  where  the  Sessions  consequently  have  juris- 
diction. [Patteson,  J. — The  defect  of  jurisdiction  certainly  appears  on  the  face  of 
the  order,  unless  consent  cures  it ;  for  the  rate  is  stated  to  have  been  made  on  the 
22nd  of  November ;  and  there  is  no  mention  of  an  intermediate  entry  and  respite.  If 
the  rate  had  no  effect  until  re-allowed,  it  ought  to  have  been  treated  as  then  made.]  As 
soon  as  want  of  jurisdiction  appears,  the  Court  of  Quarter  Sessions  ought  to  stop,  or 
they  will  be  stopped  by  this  Court.  (Reg.  y.  Martin,  2  Q.B.  1037  in  notis;  and  Rex 
V.  Tlie  Justices  of  Oxfordshire,  1  M.  &  S.  446.)  In  this  latter  case  it  was  held, 
under  a  statute  requiring  six  days'  notice  of  appeal,  that  the  Sessions  had  no  authority 
to  adjourn  an  appeal  entered  without  such  notice.  The  last  objection  is,  that  the  profits 
of  trade  are  assessed  by  the  rates  made  in  July ;  that  is  distinctly  sworn ;  and  since 
the  late  Act  (3  &  4  Vict.  c.  89)  the  rating  of  profits  of  trade  will  affect  the  jurisdiction 
of  the  Sessions.  [Loan  Denmak,  C.  J. — ^What  are  the  words  of  that  statute  ?]  The 
overseers  are  "  prohibited  from  taxing  any  inhabitant  of  a  parish,  &c.  in  respect  of 
his  ability  derived  from  the  profits  of  stock  in  trade,  &c. ;"  and  the  Sessions  have 
exceeded  their  jurisdiction  by  confirming  a  rate,  in  which  the  Railway  Company  are  so 
taxed.  [CoLEBincE,  J. — ^Are  the  Sessions  then  to  hold  their  hands  T\  No ;  they  are 
bound  to  quash  such  a  rate.  [Colerioge,  J. — Surely,  if  they  may  quash,  they  may 
also  affirm.]  No ;  they  have  no  alternative.  This  is  shewn  by  the  case  of  The  Chver* 
nors  of  the  Bristol  Poor  v.  Wait  (1  Ad.  &  Ell.  264),  in  which  it  was  decided  that  if 
a  party  is  assessed  to  the  poor-rate  for  premises  which  he  occupies,  and  also  for  other 
distinct  premises  which  he  does  not  occupy,  and  his  goods  are  distrained,  for  the 
several  rates  jointly,  he  is  not  confined  to  the  remedy  by  appeal,  but  may  bring  an 
action.  Cur,  adv.  vuli. 

Loan  Denman,  C.  J.  now  delivered  the  judgment  of  the  Court. — In  this  case  an 
application  was  made  to  quash  certain  orders  of  the  Court  of  Quarter  Sessions  for  the 
county  of  Bucks,  removed  into  this  Court  by  writ  of  certiorari.  This  case  is  attended 
with  a  certain  degree  of  difficulty,  owing  to  the  extent  and  variety  of  the  statements  in  the 
affidavits  filed  in  support  of,  and  in  opposition  to,  the  application.  We  are  not  without 
some  apprehension  that  the  decision  at  which  we  have  arrived  may  give  some  counte- 
nance to  the  supposition  that  this  Court  will  enter  into  the  consideration  of  questions, 
which  are  more  properly  subjects  for  the  consideration  of  the  Sessions,  and  in  which, 
according  to  long  established  usage,  we  disclaim  any  authority  to  interfere.  The  effect 
of  such  interference  would  be,  that  in  every  instance  where  that  Court  has  decided 
upon  the  merits  and  has  refused  to  grant  a  case,  we  should  be  called  upon  to  erect 
ourselves  into  a  tribunal  to  try  such  merits  over  again  upon  affidavits,  upon  the  in- 
convenience of  which  we  have  fully  observed  in  the  course  of  the  present  term  ;  and  to 
that  observation  it  is  not  needful  to  add  more  than  that  it  is  our  deliberate  purpose  to 
abide  by  it.  Accordingly,  our  decision  in  the  present  case  depends,  in  a  great  degree, 
upon  the  orders  themselves,  the  affidavits  having  been  in  no  respect  relied  upon, 
except  so  far  as  the  statements  therein  contained  bear  upon  the  question  of  jurisdic- 
tion. The  orders  removed  are  four  in  number,  by  the  two  former  of  which,  dated  the  27th 
(a)  See  also  Re  Cktrke  (2  a.  B.  628).— B. 
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of  June,  1843,  two  several  rates  made  for  the  relief  of  the  poor  of  the  parish  of  Bum- 
ham,  on  the  22nd  of  November,  1842,  and  the  24th  of  February,  1843,  respectively, 
were  quashed;  and  the  two  latter  orders  of  Sessions  were  made  on  the  17th  of 
October,  1843,  whereby  two  several  poor-rates  for  the  relief  of  the  poor  of  the  said 
parish  of  the  14th  and  22nd  of  July  were  confirmed.  From  this  statement  it  appears, 
as  to  the  June  orders  respecting  the  rates  made  on  the  22nd  of  November  and  the 
24th  of  February  preceding,  that  as  to  one  of  them,  two  Quarter  Sessions,  and  as  to 
the  other,  one  Quarter  Sessions  had  passed.  It  seems,  therefore,  that  a  Court  of 
Quarter  Sessions,  not  the  next  after  the  making  of  the  rates,  entertained  appeals  con- 
cerning these  two  several  rates  of  November  and  February,  and  quashed  the  same. 
The  dates  already  given  shew  that  the  Midsummer  Sessions  had  no  jurisdiction  over 
the  subject-matter  without  some  explanation,  and  no  such  explanation  is  given  on  the 
&ce  of  the  orders,  no  entry  and  respite,  or  other  circumstances  to  shew  that  the  Mid- 
summer Sessions  had  jurisdiction.  Thus  the  case  stands  so  far  as  it  appears  upon  the 
fiEice  of  the  orders.  But  the  question  is  also  to  be  considered,  as  it  arises  out  of  such 
j)ortion  of  the  affidavits  as  bear  upon  this  same  point  of  jurisdiction.  It  appears  that 
both  the  rates  of  the  22nd  of  November  and  the  24th  of  February  wanted  the  requisite 
declaration  of  the  parish  officers,  and  were  therefore  void.  It  was  contended,  for  the 
purpose  of  shewing  that  the  Midsummer  Sessions  had  jurisdiction,  that  fresh  rates  had 
been  afterwards  made  and  allowed  by  the  justices  on  the  26th  of  March  and  the  1st  of 
April,  1843.  But  supposing  such  circumstance  available  for  the  purpose,  it  is  wholly 
unsupported  by  the  facts,  I'he  rates  themselves  have  been  subjected  to  our  inspec- 
tion, and  it  is  clear  on  the  face  of  them,  from  their  titles,  that  the  old  rates  remained, 
and  that  nothing  in  truth  had  been  done  except  adding  a  declaration  of  the  parish 
officers  at  the  foot  of  those  old  rates,  and  then  procuring  a  fresh  allowance  by  two 
justices.  In  either  view  of  the  case,  therefore,  the  orders  of  the  Midsummer  Sessions 
cannot  be  sustained ;  and  the  two  latter  orders  of  the  Michaelmas  Sessions  are 
obviously  dependent  upon  them  ;  because  by  those  latter  orders  the  two  prior  rates  of 
the  parish  of  Bumham,  of  the  14th  and  22nd  of  July  respectively,  are  confirmed,  those 
rates  on  the  face  of  them  having  been  expressly  made  in  pursuance  of  the  orders  of 
the  Midsummer  Quarter  Sessions,  and  in  lieu  of  the  rates  of  November  and  February,  at 
the  Midsummer  Quarter  Sessions  quashed,  according  to  the  provisions  of  the  statute. 
Upon  the  whole,  therefore,  we  are  of  opinion  that  all  the  orders  of  Sessions  must  be 
quashed. 

Rule  absolute. 


TflE  QuEBN  V,  Charles  Oxley  and  Robert  Paley,  Esqrs.,  Justices,  Re  John 

Brown. 

1/ a  party  tummoned  brfore  Jtutices  at  Petty  Seagions  on  a  charge  of  being  the  putative  father  qf  a 
hattard  child  under  2  4*  3  Vict,  c.  85,  «.  1,  desiree  that  his  case  should  be  heard  at  the  Quarter 
Sessions^  he  must  state  that  desire  to  the  Justices  at  Petty  Sessions^  brfore  they  begin  to  hear  the 
case,  jy  he  makes  that  statement  then^  they  have  no  jurisdiction  to  proceed;  but  if  he  allows 
them  to  hear  the  case  at  allt  he  cannot  afterwards  remove  it  to  the  Quarter  Sessions,  the  right  given 
him  by  sec,  3  of  that  statute  not  being  at  all  in  the  nature  of  an  appeal  from  the  Petty  Sessions, 

^  order  of  Petty  Sessions  upon  the  putative  father  of  a  bastard  child  to  reimburse  a  parish  or  town^ 
iHp  for  its  maintenance  must  be  strictly  confined  to  expenses  incurred  within  six  months 
previous  to  the  order;  and  an  order  which  directed  a  party  to  reimburse  the  township 
for  expenses  incurred  from  the  birth  of  the  child  to  the  date  of  the  order,  the  birth  appearing 
on  the  face  of  the  order  to  have  taken  place  twelve  months  brfore,  was  held  bad,  although  it  ap* 
peared  by  Ojffidavit  that  the  child  had  only  become  chargeable  one  month  brfore  the  date  of  the 
order, 

^  order  directing  payment  to  the  churchwardens  and  overseers  of  a  township  is  good  enough, 
eUhimgh  by  affidavit  it  is  shewn  to  the  Court  that  there  are  no  churchwardens  of  the  township, 

MARTIN,  Q.  C,  in  Easter  Term  last,  obtained  a  rule  calling  upon  Charles  Oxley 
and  Robert  Paley,  Esqrs.,  two  of  the  keepers  of  the  peace,  &c.,  in  and  for  the 
liberty  of  Ripon,  in  the  county  of  York,  to  shew  cause  why  a  writ  of  certiorari  should 
not  issue  to  remove  into  this  Court  a  certain  order  under  their  hands  and  seals,  therein 
puticalarly  described. 
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From  the  affidavits  in  support  of  the  application  and  against  it,  it  appeared  that,  on 
the  20th  January  last,  John  Brown,  of  Hill  House,  in  the  township  of  Markington 
with  Wallerthwaite,  in  the  county  of  York,  labourer  (the  party  on  whose  behalf  the 
present  application  was  made),  was  served  with  a  notice  signed  by  the  overseers  of  the 
poor  of  tbe  township  of  Ripon,  of  which  the  following  is  a  copy : — 
•'  Liberty  of  Ripon,  in  the  West  Riding  1  Whereas,  Mary  Dennison,  single  woman, 
of  the  county  of  York.  J  was  on  the  27th  day  of  February  last  deli- 

vered of  a  male  bastard  child,  and  the  said  child,  on  the  6th  day  of  January  instant,  by 
reason  of  its  said  mother  being  unable  to  provide  for  its  maintenance,  became  charge- 
able to  the  township  of  Ripon,  in  the  liberty  of  Ripon,  in  the  West  Riding  of  the 
county  of  York,  and  from  thence  hitherto  has  been  maintained  and  supported  by  the 
said  township.  And  whereas  we,  the  undersigned,  being  the  overseers  of  the  poor  of 
the  said  township,  have  made  diligent  inquiry  as  to  the  father  of  the  said  child,  and 
find  that  you,  John  Brown,  are  the  father  of  the  same ;  therefore,  take  notice,  that  at  a 
Petty  Sessions  of  Her  Majesty's  justices  of  the  peace  for  the  said  liberty,  to  be  holden, 
&c.,  we,  as  such  overseers,  &c.,  intend  to  make  application  to  the  Court  at  the  said 
Sessions,  for  an  order  upon  you  the  said  John  Brown,  to  reimburse  the  said  township 
for  the  maintenance  and  support  of  the  said  child.     Given  under  our  hands,  &c." 

In  pursuance  of  the  above  notice,  the  overseers  and  churchwardens  of  the  township 
of  Ripon,  by  their  attorney,  and  John  Brown  in  person,  and  by  his  attorney,  attended 
the  Petty  Sessions  held  for  the  liberty  of  Ripon,  on  the  2nd  of  February  last ;  and  the 
application  on  the  part  of  the  township  for  the  order  before  mentioned  then  came  on 
to  be  heard.  In  support  of  that  application,  the  attorney  for  the  township,  having 
first  stated  the  nature  of  it,  proceeded  to  call  and  examine  Mary  Dennison  and  Jona- 
than Homer,  both  of  whom  were  afterwards  cross-examined  by  the  attorney  for  John 
Brown.  The  attorney  for  the  township  then  stated  to  the  two  presiding  justices  that 
he  had  another  witness  present,  who  would  further  corroborate  the  evidence  which  had 
been  given  in  support  of  his  application,  if  the  justices  required  further  evidence  ;  and 
thereupon  the  justices  informed  him  that  they  did  not  require  any  further  corroborative 
evidence.  Immediately  after  that  announcement,  and  not  before,  the  attorney  for  John 
Brown  declared  to  the  justices  that  his  client  was  desirous  that  the  charge  should  be 
heard  and  determined  at  the  then  next  ensuing  Quarter  Sessions  for  the  liberty  of  Ripon» 
and  that  he  (John  Brown)  was  then  and  there  ready  to  enter  into  a  recognizance,  with 
two  sufficient  sureties,  conditioned  personally  to  appear  at  the  ensuing  Quarter  Sessions, 
to  answer  to  the  said  charge  of  being  the  putative  father  of  the  male  bastard  child 
born  of  the  body  of  the  same  Mary  Dennison,  and  to  abide  the  judgment  of  such  Court 
of  Quarter  Sessions,  and  to  pay  all  costs,  &c.,  as  was  the  fact ;  but  no  such  recogni- 
zance was  actually  tendered  to  the  Court.  On  the  part  of  the  township  it  was  objected 
that  that  application  was  made  too  late  ;  for  that  it  ought  to  have  been  made  at  the 
commencement  of  the  hearing  of  the  case,  and  not  after  the  before-mentioned  witnesses 
had  been  examined  and  cross-examined ;  and  the  justices,  coinciding  in  that  objection, 
determined  that  the  hearing  of  the  charge  should  be  then  proceeded  with.  The  only  fur- 
ther evidence  given  was  to  prove  the  actual  amount  of  costs  incurred  ;  and  at  the  close 
of  the  case  on  the  part  of  the  township,  the  justices  called  upon  the  attorney  for  John 
Brown,  and  upon  John  Brown  himself,  to  answer  the  application,  but  they  severally 
refused  to  do  so.  The  justices  accordingly  made  their  order  upon  John  Brown  in  the 
following  terms,  and  this  is  the  order  specified  in  the  rule  : — 

"  Liberty  of  Ripon,  in  the  1      At  a  Petty  Sessions   of  her  Majesty's  justices  of  the 
county  of  York.  /peace,   acting  in  and  for  the  liberty   of .  Ripon,  in  the 

county  of  York,  holden  at  the  Court  House,  in  the  city  of  Ripon,  in  and  for  the  said 
liberty,  on  Friday,  the  2nd  day  of  February,  in  the  7th  year  of  the  reign  of  our  Sove- 
reign Lady  Victoria,  &c.,  and  A.D.  1844. — ^Whereas,  upon  the  hearing  of  the  appli- 
cation of  the  churchwardens  and  overseers  of  the  poor  of  the  township  of  Ripon,  in  the 
said  hbertyj  seven  days'  notice  of  which  application  having  been  duly  proved  bc^fore  us 
to  have  been  given  by  the  said  churchwardens,  &c.,  to  John  Brown  hereinafter  named* 
it  appears  to  us  the  undersigned,  &c.,  that  a  male  bastard  child  was  lately,  that  is  to 
say,  on  the  said  27th  day  of  February  now  last  past,  bom  in  the  township  of  Marking- 
ton  with  Wallerthwaite,  in  the  said  Uberty,  of  the  body  of  Mary  Dennison,  single 
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woman,  and  that  the  said  child  has,  by  reason  of  the  inability  of  the  mother  of  the  said 
child  to  pfTovide  for  the  maintenance  of  the  same  child,  become  chargeable  to  the  said 
township  of  Ripon,  in  the  said  liberty.  And  whereas  it  further  appears  to  us,  the  said 
JQStioes,  &c.,  upon  the  hearing  of  such  application,  and  the  evidence  of  the  mother  of 
tiie  said  bastard  child  (such  evidence  being  corroborated  in  a  material  particular  by 
other  testimony  to  the  satisfaction  of  us,  the  said  justices,  and  as  required  by  law),  that 
John  Blown,  of  Hill  House,  in  the  said  township  of  Markington  with  Wallerthwaite, 
hbouzer,  is  really  and  in  truth  the  father  of  the  said  bastard  child.  It  is  therefore  ad- 
judged l^  us,  the  said  justices,  that  the  said  John  Brown  is  the  father  of  the  said  has* 
tnd  child ;  and  we  do  hereby  order  that  the  said  John  Brown  shall  forthwith  pay,  or 
euueto  be  paid,  to  the  churchwardens  and  overseers  of  the  poor  of  the  said  township 
of  RipoD,  the  sum  of  9s.  4d.,  to  reimburse  the  said  township  the  actual  expense 
xneorred  in  the  maintenance  and  support  of  the  said  bastard  child  from  the  time  of  its 
fairth  as  aforesaid,  to  the  time  of  middng  this  our  order ;  and  shall  also  weekly,  and 
eiery  week  from  the  date  of  this  order,  and  so  long  as  the  said  bastard  child  shall  be 
diaigeaMe  to  the  said  township  of  Ripon,  and  until  the  said  bastard  child  shall  attain 
tiie  age  of  seven  years  (if  he  shall  so  long  live),  pay,  or  cause  to  be  paid,  unto  the 
dmrchwardens  and  overseers  of  the  poor  of  the  said  township  of  Ripon,  the  sum  of 
Is.  6d.,  to  re-imburse  the  said  township  of  Ripon  the  actual  expense  to  be  incurred  in 
^  maintenance  and  support  of  the  said  bastard  child.  Given  under  our  hands  and 
tab,  the  day  and  year  firat  above  written. 

"  Chas.  Oxley.  (L.S.) 
"RoBT.  Palbt."  (L.S.) 
It  was  further  sworn,  on  the  part  of  the  township,  that  the  sum  of  9s.  4d.  men- 
tioDed  in  the  order  was  the  amount  of  those  costs  only  which  had  been  incurred  by  the 
towDship  between  the  time  at  which  the  child  first  became  chargeable,  and  the  time  at 
wldeh  the  application  of  the  overseers  was  heard ;  and  on  the  part  of  John  Brown,  that 
tile  township  of  Ripon  has  separate  overseers  but  no  churchwardens,  though  there  are 
cknrchwardens  of  the  parish  of  Ripon,  which  includes  several  townships,  the  township 
of  Ripon  being  one. 

Hie  notice  of  the  application  for  the  certiorari,  which  was  served  upon  the  justices, 
coatBined  by  way  of  recital  a  statement  that  the  order  in  question  was  made  by  them 
without  jurisdiction,  inasmuch  as  they  had  proceeded  with  the  hearing  after  Brown 
hd  expressed  his  desire  that  the  case  should  be  heard  at  the  Quarter  Sessions  ;  that 
the  onkr  was  bad  upon  the  face  of  it,  because  it  ordered  the  repayment  of  all  the  ex- 
penses incurred  frY>m  the  birth  of  the  child  to  the  time  of  making  the  order,  the  time  of 
the  birth  being  more  than  six  calendar  months  before  the  day  of  the  hearing  of  the  said 
^plication,  and  that  it  was  also  bad  because  the  application  appeared  to  be  made  by 
the  churchwardens  and  overseers  of  the  poor  of  the  township  of  Ripon  ;  and  the  order 
directed  Brown  to  pay  to  the  churchwardens  and  overseers,  whereas  there  were,  in 
£Kt,  no  churchwardens  of  the  said  township. 

BaiMet,  Q.C.  and  Pickering  now  shewed  cause. — ^This  case  depends  mainly  upon 
tiie  construction  to  be  put  upon  the  3rd  sec.  of  stat.  2  &  3  Vict.  c.  85,  which  pro- 
vides that  "  if  the  person  whom  the  guardians  or  overseers  shall  charge  with  being  the 
patative  frtther  of  any  child  which  has  been  bom  a  bastard  since  the  passing  of  4  &  5 
Wm.  4,  c.  76,  shall  declare  to  the  justices,  in  such  Special  or  Petty  Sessions,  that  he 
is  desirous  that  the  charge  shall  be  heard  and  determined  at  the  Quarter  Sessions  of 
tiie  Peace,  and  shall  then  and  there  enter  into  a  recognizance  with  two  sufficient  sureties, 
oooditioned  personally  to  appear  at  the  Quarter  Sessions  of  the  Peace  then  next  or  next 
but  one  ensuing,  as  the  justices  shall  think  fit,  to  answer  to  the  said  charge,  and  abide 
the  judgment  of  the  Court  and  pay  costs,  then  the  justices  in  Special  or  Petty  Sessions 
shaE  not  proceed  further  to  hear  the  charge,  but  shall  take  such  recognizance  and  trans- 
mit it  to  the  derk  of  the  peace ;  and  in  such  case  all  further  proceedings  in  the  matter  of 
nch  charge  shall  be  had  before  the  said  Court  of  Quarter  Sessions,  &c."     Under  that 
pionsbn  it  is  contended  that  the  defendant  had  a  right  to  stop  the  justices  at  any 
tiiae,  and  that  is  the  ground  upon  which  the  first  objection  to  this  order  rests ;  but 
^  ^iwds  of  the  clause  will  not  bear  that  construction ;  "  not  proceed  further  to  hear 
the duffge"  implies  that  the  charge  has  not  been  heard  at  all ;  for  if  the  hearing  had 
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From  the  affidavits  in  support  of  the  application  and  against  it,  it  appeared  that,  on 
the  20th  January  last,  John  Brown,  of  Hill  House,  in  the  township  of  Markington 
with  Wallerthwaite,  in  the  county  of  York,  labourer  (the  party  on  whose  behalf  the 
present  application  was  made),  was  served  with  a  notice  signed  by  the  overseers  of  the 
poor  of  tbe  township  of  Ripon,  of  which  the  following  is  a  copy  : — 
•*  Liberty  of  Ripon,  in  the  West  Riding  1  Whereas.  Mary  Dennison,  single  womaii» 
of  the  county  of  York.  J  was  on  the  27th  day  of  February  last  deli- 

vered of  a  male  bastard  child,  and  the  said  child,  on  the  6th  day  of  January  instant,  hy 
reason  of  its  said  mother  being  unable  to  provide  for  its  maintenance,  became  charge- 
able to  the  township  of  Ripon,  in  the  liberty  of  Ripon,  in  the  West  Riding  of  Uie 
county  of  York,  and  from  thence  hitherto  has  been  miuntained  and  supported  by  the 
said  township.  And  whereas  we,  the  undersigned,  being  the  overseers  of  the  poor  oi 
the  said  township,  have  made  diligent  inquiry  as  to  the  father  of  the  said  child,  and 
find  that  you,  John  Brown,  are  the  father  of  the  same;  therefore,  take  notice,  that  at  a 
Petty  Sessions  of  Her  Majesty's  justices  of  the  peace  for  the  said  liberty,  to  be  holden, 
&c.,  we,  as  such  overseers,  &c.,  intend  to  make  application  to  the  Court  at  the  said 
Sessions,  for  an  order  upon  you  the  said  John  Brown,  to  reimburse  the  said  township 
for  the  maintenance  and  support  of  the  said  child.     Given  under  our  hands,  &c." 

In  pursuance  of  the  above  notice,  the  overseers  and  churchwardens  of  the  township 
of  Ripon,  by  their  attorney,  and  John  Brown  in  person,  and  by  his  attorney,  attended 
the  Petty  Sessions  held  for  the  liberty  of  Ripon,  on  the  2nd  of  February  last ;  and  the 
application  on  the  part  of  the  township  for  the  order  before  mentioned  then  came  on 
to  be  heard.  In  support  of  that  application,  the  attorney  for  the  township,  having 
first  stated  the  nature  of  it,  proceeded  to  call  and  examine  Mary  Dennison  and  Jona- 
than Homer,  both  of  whom  were  afterwards  cross-examined  by  the  attorney  for  John 
Brown.  The  attorney  for  the  township  then  stated  to  the  two  presiding  justices  that 
he  had  another  witness  present,  who  would  further  corroborate  the  evidence  which  had 
been  given  in  support  of  his  application,  if  the  justices  required  further  evidence  ;  and 
thereupon  the  justices  informed  him  that  they  did  not  require  any  further  corroborative 
evidence.  Immediately  after  that  announcement,  and  not  before,  the  attorney  for  John 
Bro^Ti  declared  to  the  justices  that  his  client  was  desirous  that  the  charge  should  be 
heard  and  determined  at  the  then  next  ensuing  Quarter  Sessions  for  the  liberty  of  Ripon, 
and  that  he  (John  Brown)  was  then  and  there  ready  to  enter  into  a  recognizance,  with 
two  sufficient  sureties,  conditioned  personally  to  appear  at  the  ensuing  Quarter  Sessions, 
to  answer  to  the  said  charge  of  being  the  putative  father  of  the  male  bastard  child 
born  of  the  body  of  the  same  Mary  Dennison,  and  to  abide  the  judgment  of  such  Court 
of  Quarter  Sessions,  and  to  pay  all  costs,  &c.,  as  was  the  fact ;  but  no  snch  recogni- 
zance was  actually  tendered  to  the  Court.  On  the  part  of  the  township  it  was  objected 
that  that  application  was  made  too  late  ;  for  that  it  ought  to  have  been  made  at  the 
commencement  of  the  hearing  of  the  case,  and  not  after  the  before-mentioned  witnesses 
had  been  examined  and  cross-examined ;  and  the  justices,  coinciding  in  that  objection, 
determined  that  the  hearing  of  the  charge  should  be  then  proceeded  with.  The  only  fur- 
ther evidence  given  was  to  prove  the  actual  amount  of  costs  incurred ;  and  at  the  close 
of  the  case  on  the  part  of  the  township,  the  justices  called  upon  the  attorney  for  John 
Brown,  and  upon  John  Brown  himself,  to  answer  the  application,  but  they  severally 
refused  to  do  so.  The  justices  accordingly  made  their  order  upon  John  Brown  in  the 
following  terms,  and  this  is  the  order  specified  in  the  rule  : — 

"  Liberty  of  Ripon,  in  the  1      At  a  Petty  Sessions  of  her  Majesty's  justices  of  the 
county  of  York.  /peace,   acting  in  and   for  the  liberty  of .  Ripon,  in  the 

county  of  York,  holden  at  the  Court  House,  in  the  city  of  Ripon,  in  and  for  the  said 
liberty,  on  Friday,  the  2nd  day  of  February,  in  the  7th  year  of  the  reign  of  our  Sove- 
reign Lady  Victoria,  &c,.  and  A.D.  1844. — ^Whereas,  upon  the  hearing  of  the  appli- 
cation of  the  churchwardens  and  overseers  of  the  poor  of  the  township  of  Ripon,  in  the 
said  hberty,  seven  days'  notice  of  which  application  having  been  duly  proved  before  ns 
to  have  been  given  by  the  said  churchwardens,  &c.,  to  John  Brown  hereinafter  named, 
it  appears  to  us  the  undersigned,  &c.,  that  a  male  bastard  child  was  lately,  that  is  to 
say,  on  the  said  27th  day  of  February  now  last  past,  bom  m  the  township  of  Maricing* 
ton  with  Wallerthwaite,  in  the  said  liberty,  of  the  body  of  Mary  Dennison,  sing^ 
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,»  and  that  the  said  child  has,  by  reason  of  the  inability  of  the  mother  of  the  said 
child  to  provide  for  the  maintenance  of  the  same  child,  become  chargeable  to  the  said 
townaliip  of  Ripon,  in  the  said  liberty.     And  whereas  it  further  appears  to  us,  the  said 
jii8tlce8»  &c.,  upon  the  hearing  of  such  application,  and  the  evidence  of  the  mother  of 
the  said  bastard  child  (such  evidence  being  corroborated  in  a  material  particular  by 
other  testimony  to  the  satisfaction  of  us,  the  said  justices,  and  as  required  by  law),  that 
John  Brown,  of  Hill  House,  in  the  said  township  of  Markington  with  Wallerthwaite, 
Uwiirer,  is  really  and  in  truth  the  father  of  the  said  bastard  child.     It  is  therefore  ad- 
judged by  us,  the  said  justices,  that  the  said  John  Brown  is  the  father  of  the  said  has* 
tvd  child ;  and  we  do  hereby  order  that  the  said  John  Brown  shall  forthwith  pay,  or 
canse  to  be  paid,  to  the  churchwardens  and  overseers  of  the  poor  of  the  said  township 
cf  Ripon,  the  sum  of  9s.  4d.,  to  reimburse  the   said  township  the  actual  expense 
iacoiied  in  the  maintenance  and  support  of  the  said  bastard  child  from  the  time  of  its 
birth  as  aforesaid,  to  the  time  of  middng  this  our  order  ;  and  shall  also  weekly,  and 
eiery  week  from  the  date  of  this  order,  and  so  long  as  the  said  bastard  child  shall  be 
diaigeable  to  the  said  township  of  Ripon,  and  until  the  said  bastard  child  shall  attain 
die  age  of  seven  years  (if  he  shall  so  long  live),  pay,  or  cause  to  be  paid,  unto  the 
drarchwardens  and  overseers  of  the  poor  of  the  said  township  of  Ripon,  the  sum  of 
li.  6d.,  to  re-imburse  the  said  township  of  Ripon  the  actual  expense  to  be  incurred  in 
die  maintenance  and  support  of  the  said  bastard  child.      Given  under  our  hands  and 
tab,  the  day  and  year  firat  above  written. 

"  Chas.  Oxlky.  (L.S.) 
••  ROBT.  Palbt."  (L.S.) 
It  was  farther  sworn,  on  the  part  of  the  township,  that  the  sum  of  9s.  4d.  men- 
tioned in  the  order  was  the  amount  of  those  costs  only  which  had  been  incurred  by  the 
township  between  the  time  at  which  the  child  first  became  chargeable,  and  the  time  at 
viuch  the  application  of  the  overseers  was  heard ;  and  on  the  part  of  John  Brown,  that 
tile  township  of  Ripon  has  separate  overseers  but  no  churchwardens,  though  there  are 
dtochwardens  of  the  parish  of  Ripon,  which  includes  several  townships,  the  township 
of  Ripon  being  one. 

The  notice  of  the  application  for  the  certiorari,  which  was  served  upon  the  justices, 
contained  by  way  of  recital  a  statement  that  the  order  in  question  was  made  by  them 
without  jorudiction,  inasmuch  as  they  had  proceeded  with  the  hearing  after  Brown 
had  expressed  his  desire  that  the  case  should  be  heard  at  the  Quarter  Sessions  ;  that 
the  order  was  bad  upon  the  face  of  it,  because  it  ordered  the  repayment  of  all  the  ex- 
penses incurred  from  the  birth  of  the  child  to  the  time  of  making  the  order,  the  time  of 
the  birth  being  more  than  six  calendar  months  before  the  day  of  the  hearing  of  the  said 
^plication,  and  that  it  was  also  bad  because  the  application  appeared  to  be  made  by 
the  churchwardens  and  overseers  of  the  poor  of  the  township  of  Ripon  ;  and  the  order 
directed  Brown  to  pay  to  the  churchwardens  and  overseers,  whereas  there  were,  in 
fiaet,  no  churchwardens  of  the  said  township. 

Bonct,  Q.C.  and  Pickering  now  shewed  cause. — ^This  case  depends  mainly  upon 
the  construction  to  be  put  upon  the  3rd  sec.  of  stat.  2  &  3  Vict.  c.  85,  which  pro- 
vides that  **  if  the  person  whom  the  guardians  or  overseers  shall  charge  with  being  the 
putative  frither  of  any  child  which  has  been  bom  a  bastard  since  the  passing  of  4  &  5 
Wm.  4,  c.  76,  shall  declare  to  the  justices,  in  such  Special  or  Petty  Sessions,  that  he 
b  desirous  that  the  charge  shall  be  heard  and  determined  at  the  Quarter  Sessions  of 
die  Peace,  and  shall  then  and  there  enter  into  a  recognizance  with  two  sufficient  sureties, 
conditioned  personaUy  to  appear  at  the  Quarter  Sessions  of  the  Peace  then  next  or  next 
bat  one  ensuing,  as  the  justices  shall  think  fit,  to  answer  to  the  said  charge,  and  abide 
the  judgment  of  the  Court  and  pay  costs,  then  the  justices  in  Special  or  Petty  Sessions 
iball  not  proceed  further  to  hear  the  charge,  but  shall  take  such  recognizance  and  trans- 
flut  it  to  tiie  derk  of  the  peace ;  and  in  such  case  all  further  proceedings  in  the  matter  of 
todi  diaxge  shall  be  had  before  the  said  Court  of  Quarter  Sessions,  &c."     Under  that 
poriiion  it  is  contended  that  the  defendant  had  a  right  to  stop  the  justices  at  any 
tine,  and  that  is  the  ground  upon  which  the  first  objection  to  this  order  rests ;  but 
tbe  wards  of  the  clause  will  not  bear  that  construction ;  "  not  proceed  further  to  hear 
the  chuge"  implies  that  the  charge  has  not  been  heard  at  all ;  for  if  the  hearing  had 
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were  dated  on  the  11th  of  May,  1843,  but  appeared  by  the  endorsement  thereon  to  have 
been  served  on  the  2nd  of  June  following.  These  appeals  were  for  the  first  time  en- 
tered, and  also  heard  and  determined  at  the  Quarter  Sessions  for  the  county  of  Bucks, 
holden  on  the  27th  of  June,  1843,  when,  by  consent  of  both  parties,  the  two  following 
orders  were  made  by  the  Court. 

**  Bucks,  1  At  the  General  Quarter  Sessions  of  the  Peace  of  our  Sovereign  Lady  the 
to  wit.  J  Queen,  holden  at  Aylesbury,  in  and  for  the  said  county,  on  Tuesday  in  the 
first  week  after  the  24th  day  of  June,  to  wit,  the  27th  day  of  June,  in  the  7th  year  of  the 
reign,  &c.,  and  A.D.  1843,  before  Sir  Thos.  Digby  Aubrey,  Bart.,  Geo.  Grenville  Pigott, 
Esq.,  the  Right  Hon.  Robt.  John  Lord  Carrington,  and  others,  their  fellows,  keepers 
of  the  peace,  and  justices,  &c.  Upon  hearing  the  appeal  of  William  Britnell,  an  in- 
habitant and  occupier  of  lands  and  tenements  in  the  parish  of  Bumham,  in  this 
county,  against  a  certain  rate  or  assessment  made  for  and  towards  the  necessary  relief  of 
the  poor  of  the  said  parish,  bearing  date  the  22nd  day  of  November  now  last  past,  it  is 
ordered  by  the  Court,  this  present  Sessions,  by  and  with  the  consent  of  counsel  on  both 
sides,  that  the  said  rate  or  assessment  be,  and  the  same  is,  hereby  quashed,  vacated, 
and  discharged ;  and  it  is  further  ordered  and  directed  by  the  Court,  this  present  Ses- 
sions, that  the  churchwardens  and  overseers  of  the  poor  of  the  said  parish  of  Bumham, 
do  and  shall  forthwith,  upon  notice  of  this  our  order,  make  a  new  equal  rate  or  assess- 
ment for  or  towards  the  necessary  relief  of  the  poor  of  the  said  parish  of  Bumham,  in 
lieu  of  the  said  rate  which  is  hereby  quashed,  vacated,  and  discharged. 

'*  By  the  Court.— Tindal." 

The  other  order  made  at  the  same  Sessions,  for  quashing  the  rate,  bearing  date  the 
24th  February,  and  directing  the  parish  officers  to  make  a  new  equal  rate  in  lieu 
of  that  rate,  was  drawn  up  in  precisely  the  same  form.  To  these  two  appeals  the 
company  were  not  in  any  respect  parties,  and  in  the  affidavits  in  support  of  the 
rule  various  facts  were  stated  for  the  purpose  of  shewing  that  those  appeals  originated 
in  collusion  between  Mr.  Britnell  and  the  parish  officers ;  amongst  others,  that  the 
parish  solicitors  acted  in  the  conduct  of  these  appeals  as  solicitors  for  the  appellant,  as 
well  as  for  the  parish  ;  and  that  either  befoje  the  notices  of  these  appeals  were  served, 
or  before  the  hearing,  Mr.  Britnell  had  paid  the  amount  due  from  him  under  the  two 
rates  then  in  question  ;  but  there  was  a  denial  of  this  latter  fact  in  the  affidavits  on  the 
other  side.  Between  the  making  of  the  two  rates  of  November  and  February,  and  the 
entering  of  Mr.  Britnell's  appeals,  there  had  been  a  change  in  the  parish  officers  of 
Bumham.  Subeequently,  on  the  14th  and  22nd  of  July,  in  pursuance  and  under  the 
authority  of  the  June  orders  of  Sessions,  two  new  rates  were  regularly  made,  al- 
lowed, and  published,  in  lieu  of  the  two  rates  of  November  and  February/  the  headings 
of  which  were  in  the  form  following : — 

"  An  assessment  for  the  relief  of  the  poor  of  the  parish  of  Burnham,  in  the  county 
of  Buckingham,  and  for  other  pui-poses  chargeable  thereon,  according  to  law,  made 
this  14th  day  of  July,  in  the  year  of  our  Lord  1843,  after  the  rate  of  66.  in  the  pound, 
in  pursuance  of  an  order  of  the  Court  of  Quarter  Sessions,  dated  the  27th  day  of  June 
last,  in  that  behalf,  being  in  lieu  of  a  rate  dated  the  22nd  day  of  November  last,  which 
was  quashed  by  the  said  Court,  upon  appeal. 

"  Thos.  G.  Howard,  \  ^ 
"Chas.  Rd.  Lee,        JO^^^^^^"- 
"  Wm.  Bayley,  Jun.,  Churchwarden." 

Against  these  two  new  rates  the  railway  company  caused  two  several  appeals  to  be 
entered  at  the  General  Quarter  Sessions  of  the  Peace  holden  in  and  for  the  said 
county  on  the  17th  October  following,  being  the  next  Quarter  Sessions  after  the 
making  of  the  two  several  rates  of  July,  on  the  ground,  amongst  others,  that  those 
rates  included  the  profits  of  the  company's  trade.  Those  appeals  were  heard  at  the 
same  Sessions,  and  the  Court  held  that  they  were  bound  by  the  orders  of  Sessions  of 
the  27th  June,  and  that  the  rates  of  July  being  made  in  pursuance  thereof,  their  le- 
gality could  not  be  gone  into  by  the  said  Sessions,  so  as  to  affect  the  validity  of  the 
said  orders,  until  such  orders  had  been  set  aside  by  the  Court  of  Queen's  Bench,  and 
accordingly  made  two  orders  confirming  the  July  rates ;  which  (omitting  the  merely 
formal  part),  were  as  follows  :— 
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"  Upon  hearing  the  appeal  of  the  Ghneat  Western  Railway  Company,  occupiers  of  cer- 
lizD  lands  and  tenements  in  the  parish  of  Bumham»  in  this  county,  against  a  certain 
nteor  assessment  made  for  or  towards  the  necessary  relief  of  the  poor  of  the  said  pa- 
liih  of  Bomham,  bearing  date  the  twenty-second  day  of  July,  now  last  past,  it  is  or- 
dered by  the  Court,  this  present  Sessions,  that  the  said  rate  or  assessment  be,  and  the 
Mine  is  hereby  ratified,  confirmed,  and  allowed. 

"  And  it  is  further  ordered  and  adjudged  by  this  Court,  that  the  Great  Western  Rail- 
way Company  do  and  shall  forthwith,  upon  notice  of  this  our  order,  to  be  given  to 
tbm,  or  one  of  them,  pay,  or  cause  to  be  paid,  to  the  churchwardens  and  overseers  of 
tiw  poor  of  the  said  parish  of  Bumham,  or  some  or  one  of  them,  or  to  Messrs. 
Charsley  and  Barton,  gentlemen,  their  attorneys,  the  sum  of  5/.,  for  and  towards  the  costs 
and  charges  and  expenses  which  die  said  parish  of  Bumham  have  been  put  to  in  de- 
lending  tSis  appeal  as  just  and  reasonable  in  this  behalf.     By  the  Court. — ^Tindal." 

llie  other  order  which  applied  to  the  rate,  bearing  date  on  the  14th  of  July,  was 
dmwn  up  in  the  same  terms,  except  that  it  did  not  contain  the  last  clause  as  to 


On  the  part  of  the  company,  application  was  then  made  to  the  Court  to  grant  cases 
for  the  opinion  of  the  Court  of  QUieen's  Bench^  but  that  application  was  refused.  In 
OQDsequenoe  of  that  refusal,  all  the  before-mentioned  orders  of  Sessions  were  removed 
isto  this  Court  by  certiorari:  and,  as  already  stated,  a  rule  nin  had  been  obtained  to 
qatsh  thoee  orders. 

The  company's  pouitB  for  argument,  as  annexed  to  the  paper  books,  were  as 
foflows:— 

lit.  All  the  orders  of  Sessions  are  bad,  the  Courts  of  Quarter  Sessions  not  having 
juisdiction  to  make  these  orders;  as  appears  firom  the  orders,  the  extracts  from  the 
lales,  the  rates,  and  the  affidavits  in  support  of  and  against  the  rule. 

3nd.  All  the  orders  of  Sesttons  are  bad,  for  not  shewing  jurisdiction  on  the  orders 
tbmselves. 

Srd.  The  two  orders  of  Sesnons,  made  on  the  27th  day  of  June,  1843,  are  void 
Older  the  circumstances  mentioned  in  the  affidavits ;  and'the  appeals  not  having  been 
fD  the  next  Sessions  after  publication  of  the  two  rates  of  November  and  February  pre- 
ceding, and  there  being  nothing  which  the  Sessions  could  l^ally  quash,  the  two  July 
ates,  founded  upon  the  said  orders,  and  the  two  orders  of  Sessions  of  the  17th  Octo- 
ber, confirming  Uiose  July  rates,  are  also  void. 

4th.  That  the  two  appeals  and  orders  of  June  were  made  and  obtained,  not  iond 
fUt,  hot  by  fraud  and  collusion  of  the  parties  thereto,  and  were  not  by  or  for  a  party 
mggnewedp  and  that  such  orders  and  rates,  and  all  other  proceedings  founded  thereon, 
are  invalid,  and  should  be  quashed. 

5th.  That  the  two  rates  of  July  were  bad,  being  unauthorized  by  law,  and  made  for 
ictroqpective  and  other  purposes  not  allowed  by  law,  and  the  orders  of  Sessions  con- 
€r«ing  them  are  also  bad. 

6tfa.  The  two  rates  of  July  being  bad,  as  they  include  the  profits  of  trade,  the  two 
orders  of  Sesnons  of  October  confirming  the  rates  are  also  bad. 
In  last  Trinity  Term  (May  29th), 

Kelif,  Q.C.'and  Arckbold  shewed  cause  against  the  rule. — ^Before  entering  upon 

the  points  stated  for  argument,  there  is  here  a  preliminary  objection,  that  the  Great 

Western  Railway  Company  are  not  entitled  to  be  heard  at  all  in  support  of  this  rule. 

They  were  no  parties  to  the  appeals  against  the  rates  of  November  and  February ;  they 

■ight  have  appealed  against  those  rates,  but  not  having  done  so,  they  are  not  in  a 

■taatiGn  to  oSyject  to  £e  rates  substituted  in  July.    This  is  an  objection  to  the  writ ; 

the  writ  of  certiorari  is  in  the  nature  of  a  writ  of  error  in  all  cases  where  a  Court  of 

Becoid  takes  proceedings  contrary  to  law,  and  what  right  has  a  stranger  to  the  record 

bckfw  to  bring  error  ?     [CoLSBinoa,  J. — ^They  did  not  quarrel  with  the  first  rates  ; 

bat  yon  say  they  can't  impeach  the  subsequent  proceedings,  not  having  been  parties 

to  the  app^  against  those  rates  of  November  and  February ;  if  they  did  not  want  to 

be  ajipeUants,  could  they  have  been  req>ondents  in  that  appeal  ?]     There  is  no  reason 

vfay  they  should ;  the  parish  officers  are  certainly  the  proper  respondents ;  and  if 

^  neglect  their  duty  in  that  respect*  they  are  liable  to  punishment.     The  railway 
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'"To  Abraham  Brook,  of  Woodbridge,  in  the  county  of  Sufifolk,  wine-merchant. 
Whereas  complaint  and  information  hath  been  made,  upon  oath,  before  me,  Greorge 
Thomas,  Esq.,  one  of  her  Majesty's  justices  of  the  peace  for  the  said  county,  by  Edmund 
Jenney,  of  Hasketon,  in  the  said  county,  Esq.,  and  one  of  the  sujrveyors  of  the  highways  of 
the  same  parish,  that  you,  the  said  Abraham  Brook,  being  the  owner  of  a  certain  form, 
liereditaments,  and  premises,  situate  in  the  said  parish  of  Hasketon,  in  the  occupation  of 
Robert  Butcher,  farmer,  had  refused  or  neglected  to  cut,  prune,  or  plash  the  hedges,  and 
to  prune  or  lop  the  trees  hereinafter  mentioned,  upon  your  said  farm  at  Hasketon  afore- 
said, that  is  to  say,  the  several  trees  on  the  right-hand  side  of  the  carriage-way  or  cart- 
way, situate  in  the  said  parish  of  Hasketon,  leading  from  Hasketon  aforesaid  to  Boulge 
in  the  said  county,  growing  or  standing  in  the  fence  of  a  certain  field,  called  Lower  Jen- 
oiings ;  also,  the  trees  growing  or  standing  in  the  belt  or  plantation  of  the  right-hand 
side  of  the  said  carriage-way  or  cart- way,  approaching  the  front  entrance  to  the  farm- 
house belonging  to  you,  the  said  Abraham  Brook ;  and  also  in  the  belt  or  plantation 
on  the  same  side  of  the  said  carriage-way  or  cart-way  beyond  the  said  entrance  and 
4:he  gate  leading  into  your  said  farm-yard,  and  also  the  hedges  on  the  same  side  of  the 
said  carriage-way  or  cart- way,  and  the  trees  grqwing  or  standing  in  a  fence  adjoin- 
ing a  certain  field,  called  Short  Lands  ;  and  likewise  the  hedge  on  the  left-hand  side 
of  the  said  carriage-way  or  cart- way,  and  the  trees  growing  or  standing  in  the  face  of 
a  certain  other  field,  called  Whimey  Field,  whereby  the  sun  and  wind  are  excluded 
from  the  said  carriage-way  or  cart- way  to  the  damage  thereof,  and  whereby  also  ob- 
structions are  caused  in  the  said  carriage-way  or  cart- way,  contrary  to  the  statute  in  \ 
the  5th  and  6th  year  of  the  reign  of  his  Majesty  King  William  the  Fourth,  intituled, 
"  An  Act  to  consolidate  and  amend  the  laws  rdating  to  the  highways  in  that  part  of 
Great  Britain  called  England,'  which  hath  imposed  a  forfeiture  of  a  sum  not  exceed- 
ing 40s.  for  the  said  offence.  These  are,  therefore,  to  require  you  personally  to  appear 
before  the  justices  to  be  assembled  at  their  Special  Sessions  for  the  highways,  to  be 
bolden  at  the  Shire-hall,  Woodbridge,  in  the  said  county,  on  the  27th  day  of  Novem- 
ber instant,  at  the  hour  of  eleven  in  the  forenoon,  to  answer  to  the  said  complaint  and 
information  made  by  the  said  Edmund  Jenney,  who  is  likewise  directed  to  be  then  and 
there  present,  to  make  good  the  same.  Herein  fail  not.  Griven  under  my  hand,  tiiii 
23rd  day  of  November,  1839.  .  "  *  Georob  Thomas.'  " 

The  hedge  in  question  is  one  of  the  hedges  mentioned  in  the  said  summons.  The 
plaintiff  appeared  at  the  said  Special  Sessions ;  whereupon,  at  the  said  Special  Ses- 
sions, the  said  George  Thomas  and  Robert  Newton  Shawe,  then  being  the  justices 
there  assembled,  issued  the  following  order  on  information  and  complaint,  as  therda 
mentioned : — 

"  Whereas,  on  the  23rd  day  of  November,  1839,  information  and  complaint  was  made 
on  oath  unto  me,  George  Thomas,  Esq.,  one  of  her  Majesty's  justices  of  the  peace 
for  the  said  county  of  Suffolk,  and  re-sworn  on  the  27th  day  of  the  said  month  of 
November,  before  me,  the  said  George  Thomas,  and  Robert  Newton  Shawe,  one  other 
of  her  Majesty's  justices  of  the  peace  for  the  said  county,  by  Edmund  Jenney,  of 
Hasketon,  in  the  said  county,  Esq.,  and  one  of  the  surveyors  of  the  highways  of 
the  same  parish,  that  Abraham  Brook,  of  Woodbridge,  in  the  said  county,  wine* 
merchant,  being  the  owner  of  a  certain  farm,  hereditaments,  and  premises,  situate  in 
the  said  parish  of  Hasketon,  in  the  occupation  of  Robert  Butcher,  farmer,  had  refused 
or  neglected  to  cut,  prune,  or  plash  the  hedges,  and  to  prune  or  lop  the  trees  here- 
inafter mentioned,  upon  his  said  farm  at  Hasketon  aforesaid,  that  is  to  say,  the  seve- 
ral trees,  &c.  [describing  them  as  in  the  summons],  whereby  the  sun  and  wind  were 
excluded  from  the  said  carriage-way  or  cart-way,  to  the  damage  thereof,  and  whereby 
also  obstructions  were  caused  in  the  said  carriage-way  or  cart-way,  contrary  to  the 
statute  in  that  case  made  and  provided.  And  whereas  the  said  Abraham  Brooks 
having  appeared  before  us,  the  said  justices,  at  a  Special  Sessions  for  the  highways, 
held  at  the  Shire-hall,  in  Woodbridge,  in  the  said  county,  on  the  27th  day  of  Novem- 
ber instant,  in  pursuance  of  a  summons  duly  served  upon  him  to  answer  the  said 
charge,  and  the  said  offence  having  been  fidly  proved  before  us,  upon  the  oath  of 
George  Runnacles,  also  one  of  the  surveyors  of  the  said  highways,  we,  the  said 
justices,  do  hereby  order  the  said  Abraham  Brook  to  cause  the  said  hedges  to  be  cut. 
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/elief  of  the  poor,  or  shall  have  any  material  objections  to  any  person  or  persons  being 
put  on  or  left  oat  of  such  rate  or  assessment,  or  to  the  sum  charged  on  any  persons 
therein"  it  shall  be  lawful  for  such  person  or  persons,  " giving  reasonable  notice  to 
the  churchwardens  or  overseers  of  the  poor  of  the  parish,  township,  or  place,  to  ap- 
peal to  the  next  General  or  Quarter  Sessions  of  the  Peace  for  the  county,  riding,  &c., 
irhere  such  parish,  township,  or  place  lies."      The  question  is,  is  the  next  practicable 
Quarter  Sessions  the  only  Sessions  that  have  jurisdiction  to  entertain  the  appeal  ?  and 
liat  question  may  be  answered  by  a  reference  to  what  is  the  frequent  practice  of  this 
36urt.     Whenever  a  Court  of  Quarter  Sessions  improperly  refuses  to  hear  an  appeal^ 
ids  Court  will  grant  a  mandamus  to  compel  them.     During  the  argument  on  that 
wiandamus  it  frequently  happens  that  two  or  three  Quarter  Sessions  elapse,  and  it  is 
3oly  the  third,  or  fourth,  or  fifth  Quarter  Sessions  which  ultimately  hears  the  appeal. 
Then  if  no  Court  of  Quarter  Sessions  has  jurisdiction  except  the  next  after  the  making 
of  the  order  or  rate  appealed  against,  this  Court  orders  the  Sessions  to  do  that  which 
is  beyond  their  jurisdiction.      [Coleridge,  J. — In  all  such  cases  the  Sessions  are  di- 
rected to  enter  continuances  until  the  day  of  hearing.     Lord  Denman,  C.  J. — If  at 
the  proper  time  the  Sessions  neglect  their  duty,  and  then  this  Court  orders  them  to  da 
it,  they  can't  in  tliat  case  be  permitted  to  defeat  the  Court  and  the  law  by  then  turn- 
ing round  and  saying  "  now  the  time  is  past."]     Certainly  they  cannot  do  *o,  because 
it  is  a  matter  of  practice  and  not  of  jurisdiction.     It  is  like  the  notice  of  appeal ;  the 
practice  of  the  Quarter  Sessions  is  not  to  require  proof  of  the  notice,  unless  the  objec- 
tion be  taken,  but  they  would  if  it  affected  their  jurisdiction.     [Pattrson,  J. — By 
statute  41  Greo.  3,  c.  23,  s.  5,  by  consent,  appeals  may  be  tried  without  notice.] 
There  was  a  notice  in  this  case,  but  it  is  clear  that  the  want  of  notice  does  not  affect  the 
jurisdiction,  because  a  defect  of  jurisdiction  ccinnot  be  cured.     [Coleridge,  J. — Ap- 
peals are  entirely  of  statuteable  creation  ;  they  were  given  by  the  statute  of  Elizabeth 
(43£liz.  c.  2),  and  continued  by  statute  17  Geo.  2;  and  upon  that  latter  statute  it 
1m8  been  held  that  the  appeal  must  be  to  the  next  practicable  Sessions ;  then  is  not  this 
I  jurisdiction  limited  by  the  very  statutes  which  create  it  ?]     That  depends  upon 
whether  they  are  to  be  liberally  or  narrowly  construed.     The  Statute  of  Limitations 
ittes  this  language — "  no  action  shall  be  brought" — and  yet  that  defence  must  be 
^lecially  pleEided.     The  jurisdiction  of  the  Court  is  not  touched  by  that  statute. 
[CoLSRiDOB,  J. — No  ;  but  this  Court  has  propria  marte  power  to  try  causes.]    There 
is  a  provision  in  this  statute  (17  Geo.  2,  c.  38,  s.  4),  that,  **  if  it  shall  appear  to  the 
laid  justices  that  reasonable  notice  was  not  given,  then  they  shall  adjourn  to  the  next 
Qnarter  Sessions,  and  then  and  there  finally  hear  and  determine  the  same."     llien,  if 
this  clause  is  to  be  construed  hterally,  no  other  but  the  first  or  second  Sessions  can 
hear;  for  expressio  unius  est  exclusio  alterius ;  but  this  Court  often  orders  the  fourth 
or  fifth  Sessions  to  hear.     [Coleridge,  J. — ^Do  you  hold,  then,  that  if  ten  years  after 
the  matter  complained  of  an  appeal  is  entered  and  heard,  and  the  Sessions  refuse  a 
cue,  this  Court  can't  interfere  ?]     If  the  respondents  objected,  that  would  be  like  a 
plea  of  the  Statute  of  Limitations ;  still,  if  the   Sessions  refused  a  case,  this  Court 
ooold  hardly  interfere  after  its  recent  decisions,  (a)     However,  the  fair  and  reasonable 
OQDstruction  of  the  Act  is,  that  this  is  a  regulation  intended  for  the  benefit  of  the 
leqxmdents ;  not  imperative,  not  compulsory,  but  one  which  may  be  waived  by  the 
party  for  whose  benefit  it  was  intended.     That  being  the  case,  the  June  Quarter  Ses- 
ttOQs  had  authority  to  hear  the  appeals  in  question.      The  next  point  is,  that  these 
orders  of  Sessions  are  bad,  because,  as  is  alleged,  the  appeals  agunst  the  first  amended 
ntes  were  the  result  of  arrangement  and  collusion  between  the  party  appellant  and 
the  parish ;  some  of  the  facts  from  which  that  inference  is  raised  are  disputed ;  but 
whether  there  were  collusion  or  not   is  immaterial ;  Mr.  Britnell  had  an  unques- 
tionable  right  to  appeal ;  and  no  man  can  be  prevented  from  exercising  a  dear  legal 
rig^t  because  he  colludes  with  another  person  as  to  the  exercise  of  it.      Another 
point  is,  that  the  rates  of  July  are  bad,  as  being  retrospective ;  but  all  rates  made 
in  lieu  of  others  under  the    statute  must  be  so ;   and  the    last   objection  is,   that 
thoie  rates  included  profits  of  trade;    but   that  was   a  question   on    the  merits  of 
the  appeal*  which  had  been  decided  by  the  Sessions.     [Lord  Denman,  C.  J. — ^We 
(a)  See  Reg.  ▼•  Kesteven  (3  U.  B.  810,  and  ante,  p.  8). 
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Hiere  is  error  also  in  this ;  to  wit«  that  by  the  record  aforesaid,  it  appears  that  the  ver- 
dict aforesaid  was  given  upon  the  said  issue,  between  the  parties  aforesaid  joined,  for 
the  said  Abraham  Brook  ;  whereas,  by  the  law  of  the  land,  the  verdict  upon  the  said 
issue  ought  to  have  been  given  for  the  said  Edmund  Jenney  and  Gteorge  Runnades : 
there  is  error  also  in  this  ;  to  wit,  that  by  the  record  aforesaid,  it  appears  that  the  afore- 
said judgment,  in  form  aforesaid  given,  was  given  for  the  said  Abiaham  Brook  against 
the  said  Edmund  Jenney  and  George  Runnacles  ;  whereas,  by  the  law  of  the  land,  the 
said  judgment  ought  to  have  been  given  for  the  said  Edmund  Jenney  and  George  Run- 
nacles against  the  said  Abraham  Brook.  And  the  said  Edmund  Jenney  and  Gborge 
Runnacles  pray  that  the  judgment  aforesaid,  for  the  errors  aforesaid,  and  for  otlier 
errors  in  the  said  record  and  proceedings,  may  be  reversed,  annulled,  and  altogether 
holden  for  naught,  and  that  they  may  be  restored  to  all  things  which  they  have  lost  by 
occasion  of  the  said  judgment." 

Joinder  in  error. 

The  case  was  argued  in  last  Easter  vacation,  Thursday,  May  9th,  before  Tindal» 
C.  J. ;  Pollock,  C.B. ;  Cresswell,  J. ;   and  Parke  and  Rolfe,  Bs. 

Martin,  Q.C.  for  the  plaintiffs  in  error  (the  defendants  below). — This  case  was 
originally   tried   before    Patteson,  J.,   at  the    Suffolk  Summer  Assizes    for  1840^ 
when  the  defendants  put  in  evidence,  in  proof  of  justification,  the  order  of  S])ecial  Set* 
sions,  now  before  the  Court ;  it  was  then  objected  that  that  order  would  not  protect  Iter 
defendants,  as  it  was  bad  on  several  grounds,  but  the  learned  judge  held  it  to  be  insuf- 
ficient.    Upon  a  motion  for  a  new  trial,  the  Court  of  Queen's  Bench   were  of  opinioB 
that  the  order  was  bad,  and  directed  a  new  trial  accordingly,  (a)     The  question  hov 
far  this  document,  though  defective,  bears  upon  the  case  of  the  plaintiffs  in  error,  vm 
not  considered  by  the  Court  of  Queen's  Bench,  and  this  order  was  clearly  good  in  re- 
spect of  a  matter  entirely  distinct  from  the  grounds  given  in  the  judgment  of  that  Court. 
The  56th  sect,  of  the  Highways  Act  (5  &  6  Wm.  4,  c.  50).  (b)  provides  for  two  en- 
tirely distinct  cases ;  one,  in  which  a  carriage-way  or  cart- way  is  prejudiced  by  the 
shade  of  any  hedges,  or  by  any  trees  growing  in  or  near  such  hedges,  whereby  the  son     \ 
and  wind  are  excluded  from  such  highway ;  and  the  other,  in  which  any  obstructioii  is    j 
caused  in  any  carriage-way  or  cart- way,  by  any  hedge  or  tree ; — ^in  either  of  those  two 
cases  it  is  lawful  for  a  single  justice,  on  the  application  of  the  surveyor,  to  summon  liie    I 
owner  before  the  justices  at  a  Special  Sessions  for  the  highways,  who  are  to  detemune 
the  matter,  and  make  an  order  therein ;  but  the  first  point  is,  that  the  surveyor  does 
not  act  under  that  order,  or  by  the  authority  of  the  justices  at  all,  but  under  the  au- 
thority of  the  Act  itself,  which  imposes  upon  him  the  duty  of  taking  care  that  tfaB 
highways  are  not  prejudiced  by  the  exclusion  of  the  sun  and  wind,  or  obstructed  bf 
any  hedges  or  trees.     The  Act  expressly  points  out  the  duties  of  the  surveyor ;  sad 

(a)  Brook  v.  Jenney  and  Another,  2  Q.B.  265.  moved ;  and  the  question  as  to  the  cattiog,  pnudaf^ 
\b)  An  Act  to  '*  To  consolidate  and  amend  the  or  plashing  such  hedges,  or  the  pnmine  and  lop- 
Laws  relating  to  Highways  in  that  part  of  Great  ping  such  trees,  or  the  removal  of  vi&  ob«tn0> 
Britain  called  England."  Sect.  65  enacts  "  that  if  tions  as  aforesaid,  shall,  upon  proof  of  the  sovioi 
the  surveyor  of  the  highways  shall  think  that  any  of  such  summons,  and  whether  the  said  owner  aU 
carriage-way  or  cart-way  is  prejudiced  hy  the  shade  tend  or  not,  be  determined  at  the  discretion  of  waA 
of  any  hedgies  or  by  any  trees  (except  those  trees  last-mentioned  justices  ;  and  if  such  justices  thai 
planted  for  ornament  or  for  shelter  to  any  hop-  orderand  direct  that  such  hedges  shall  be eQt,pni]Md» 
ground,  house,  building,  or  court-yard  of  the  orplashed,  or  such  trees  pruned  or  lopped,  in  maimar 
owner  thereof)  growing  in  or  near  such  hedges  or  aforesaid,  or  such  obstruction  removed,  the  mM 
other  fences,  and  that  the  sun  and  wind  are  ex-  owner  shall  comply  therewith  within  ten  days  aflK 
duded  from  such  highway,  to  the  damage  thereof,  a  copy  of  such  order  shall  have  been  left  at  tht 
or  if  any  obstruction  is  caused  in  any  carriage-way  usual  place  of  abode  of  the  said  owner,  or  of  Ut 
or  cart-way  by  any  hedge  or  tree,  it  shall  be  lawful  steward  oragent,  and  in  default  thereof,  shaU  forftlk» 
for  any  one  justice  of  the  peace,  on  the  application  of  on  conviction,  a  sum  not  exceeding  408. ;  and  tlit 
the  said  surveyor,  to  summon  the  owner  of  the  said  surveyor,  if  the  order  of  the  said  juUfaes  is  aot 
land,  on  which  such  hedges  or  trees  are  growing  complied  with,  shall  and  he  Is  hereby  anthortod 
next  adjoining  to  such  carriage-way  or  cart-way,  to  and  required  to  cut,  prune,  or  plash  such  hedgai^ 
appear  before  the  justices  at  a  Special  Sessions  for  and  to  prune  and  lop  such  trees,  for  the  bendlt  mi 
the  highways,  to  shew  cause  why  the  said  hedges  improvement  of  the  highway,  and  to  remova  w»dk 
are  not  cut,  pruned,  or  plashed,  or  such  trees  not  obstructiou  as  aforesaid,  to  the  best  of  his  sldll  aai 
pruned  or  lopped,  in  such  manner  that  the  carriage-  judgment,  and  according  to  the  true  Intent  aai 
way  or  cart-way  shall  not  be  prejudiced  by  the  shade  meaning  of  this  Act,'*  the  owner  to  repay  tlie  WQt» 
thereof,  and  that  the  sun  and  wind  may  not  be  ex-  veyor  lUl  expenses,  and  the  expenses  and  peaal- 
duded  from  such  carriage-way  or  cart- way  to  the  ties  to  be  recoverable  by  distress,  after  proof  ocftMt 
damage  thereof,  or  why  the  obstruction  caused  in  a  justice  at  Special  Sessions, 
lueh  carriage-way  or  cart-way  should  not  be  re- 
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on  it  then  be  a  conditioii  precedent  to  his  right  to  interfere  that  there  shall  be  a  good 
(vder  <tf  justices  ?  [Crbsswbll,  J.— -Does  the  surveyor's  duty  arise  until  the  owner 
bu  ne^ected  to  obey  the  order  ?]  An  order  of  justices  is  certainly  in  one  sense,  and 
Id  &  certain  extent,  a  condition  precedent  to  the  right  of  the  surveyor  to  interfere ;  but 
the  question  is,  whether  the  surveyor  can  be  treated  as  a  trespasser,  on  account  of  some 
BiBUte  defects  in  the  order.  The  Act  gives  an  appeal  agsdnst  the  order ;  and  in  that 
vty  its  form  and  merits  may  be  scrutinized ;  but  so  long  as  the  order  in  point  of  fact 
exists,  the  justification  to  the  surveyors  remains.  The  thing  to  be  done  is  the  same, 
whether  the  owner  does  it  or  the  surveyors ;  and  there  is  no  provision  that  any  copy  of 
tfie  order  shall  be  served  upon  the  latter ;  the  fact  of  an  order  being  directed  to  the 
owner,  and  being  disobeyed  by  him,  is  all  that  the  surveyors  are  bound  to  know  before 
they  proceed  to  do  the  things  themselves.  It  is  no  part  of  the  condition  that  the  order 
ihall  not  be  in  any  respect  defective.  Hail  v.  Biggs  (Salk.  674)  is  a  decisive  autho- 
rity to  shew  that  an  order,  though  defective,  is  stiiU  an  order,  till  avoided.  This  order 
■  not  directed  to  the  surveyors,  nor  made  with  their  privity  in  any  way ;  can  they  then 
be  made  trespassers  by  that  which  is  not  their  authority  for  acting  ?  But  this  order 
ii  good  at  all  events  in  part.  Orders  and  convictions  are  not  subject  to  the  same  rule 
tf  coostmctiQn  ;  for  no  intendment  is  to  be  made  in  favour  of  the  latter,  but  every  rea- 
nnble  intendment  in  favour  of  the  former.  R.  v.  Aire  and  Colder  Navigation  Company, 
per  BuUer,  J.  (2  T.  R.  666),  and  the  authorities  collected  in  1  Williams'  Bum's 
ivtioe,  p.  693,  n.)  Then  applying  this  rule  of  construction  to  the  present  order,  it 
wtkj  well  be  understood  that  tiie  words,  "  the  said  obstruction  complained  of,"  refer  to 
^  excluuon  of  the  sun  and  wind ;  the  word  "  obstruction"  will  bear  that  meaning ; 
nd  then  the  order  must  be  read  as  an  order  to  cut,  prune,  and  plash  the  hedges,  &c., 
nas  to  prevent  "  the  obstruction"  of  the  sun  and  wind ;  and  that  is  a  sufficient  spe- 
ci&atbn  of  the  manner  in  which  the  hedges  were  to  be  cut,  pruned,  and  plashed. 
[TiKDAL  C.J. — ^"  And  the  said  obstruction  removed**  is  the  language  of  the  order.] 
ben  supposing  that  that  necessarily  means  some  obstruction  to  the  road,  still  there  is 
CMo^  to  make  this  a  good  order ;  because  it  recites  a  complaint  that  the  owner  had 
Mgl^^ted  to  cut,  prune,  and  plash,  &c.,  whereby  obstructions  were  caused  in  the  said 
oniage-way  or  Cart- way,  and  then  directs  him  to  cause  the  said  obstruction  to  be  re- 
loved ;  that  obstruction  may  be  caused  by  the  position  of  some  tree,  and  the  order 
Hyat  least  stand  as  to  that.  [Pollock,  C.B. — This  point  was  not  raised  in  the  Court 
tf  Queen's  Bench.]  It  seems  to  have  been  just  mentioned  at  the  end  of  the  argument. 
VbLLocK,  C.B.— It  doesn't  at  all  follow,  even  if  you  are  right  on  that  point,  that  the 
'  Cmnt  of  Queen's  Bench  would  have  granted  a  new  trial.]  If  the  ruling  of  the  learned 
jidge  be  at  all  incorrect,  this  Court  will  order  a  new  trial.  The  direction  must  be 
good  as  to  the  whole  order,  because  the  damages  are  assessed  generally;  and  if  the  order 
it  good  in  part  aqd  bad  in  part,  the  amount  of  damages  may  be  affected  by  the  extent 
flftfae  jostjfication.  [Pollock,  C.B. — ^You  distinguish  this  case  from  that  in  the 
Qoeen's  Bench  ;  because  you  say  here  that  if  the.  order  is  good  in  any  respect,  there 
isght  to  be  a  new  trial ;  whereas  there  you  said  that  if  it  were  bad  in  any  respect,  there 
isght  to  be  a  new  trial.]  If  there  is  an  order,  substantially  deciding  upon  the  of- 
ftaee,  that  is  enough  ;  it  can  be  no  more  than  a  general  order ;  it  would  be  quite  im- 
paesiUe  for  the  justices  to  specify  minutely  what  was  to  be  done. 

Ktify,  Q.  C.  contrit. — It  is  unnecessary  to  argue  the  general  principle  of  law,  that 
M  to  all  acts  done  by  magistrates,  their  jurisdiction  must  appear  upon  the  face  of  their 
eriers,  and  those  orders  must  strictly  follow  the  statute  under  which  they  are  made  in 
erier  to  be  of  any  validity.  Rex  v.  Austreg  (6  M.  &  S.  319),  where  Lord  Ellen- 
borongfa  said :  "  It  is  also  a  general  principle  of  law,  wherever  a  power  is  given  to  any 
peiticnlar  persons  to  do  any  written  act  in  any  particular  manner,  or  imder  certain  par- 
tieohr  circumstances,  whether  it  be  to  parish  officers  or  magistrates,  to  grant  ceridfi- 
cetes,  under  which,  if  duly  executed,  other  persons,  especially  public  officers,  are  bound 
ts  act,  or  to  grant  warrants  or  make  orders,  that  their  authority  must  appear  upon 
fte  instrument  itself.  It  must  thereby  appear  that  they  are  the  persons  authorized, 
Md  that  the  certificate,  warrant,  or  order,  was  made  in  the  manner  and  under  the  cir* 
eomgtmces  required;  otherwise,  the  certificate,  warrant,  or  order,  is  not  obligatory,  but 
void."  Here  the  making  of  a  valid  order  by  the  justices,  and  the  disobedience  of  that 
order,  are  conditions  preosdent  to  the  right  of  the  surveyors  to  do  the  act  complained  of* 
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It  is  said,  on  the  other  side,  that  the  surveyors  do  not  act  under  the  order,  whicli  is 
not  directed  to  them.     But  the  distinction  is  quite  unsubstantial ;  their  right  to  invade 
private  property  depends  upon  the  making  of  a  valid  order,  and  the  disobedience  of  it 
by  the  owner  of  that  property ;  and  whether  the  order  is  addressed  to  them  or  not  it 
wholly  immaterial.     Neither  can  it  be  contended  that  the  surveyors  have  no  notioeof 
the  order  ;  for  they  are  the  persons  who  are  to  make  the  complaint,  and  set  the  justioeft 
in  motion.     Then,  is  the  validity  of  the  order  immaterial  ?     If  one  defect  may  be  con- 
sidered immaterial,  any  other  may.     [Parke,  B. — It  must  be  an  order,  which  die 
party  is  bound  to  obey.]     Certainly ;  if  an  order  is  sufficient  which  complies  "mth  the 
statute  neither  as  to  the  parties  nor  the  subject-matter,  any  order  to  do  any  thing,  if 
disobeyed,  would  give  the  surveyors  this  au^ority ;  and  that  position  will  scarcely  be 
contended  for.     The  case  of  Reg,  v.  Martin  (2  Q.  B.  1037,  in  notis  )  is  in  point.    The 
marginal  note  of  that  case  is  as  follows :  "  Where  justices  in  special  sessions  make  an 
order  under  stat.  5  &  6  Wm.  4,  c.  50,  ss.  94,  95,  directing  an  indictment  for  the  noii» 
repair  of  a  highway  to  be  preferred  against  the  inhabitants  of  a  parish,  the  duty  or 
obligation  to  repair  having  been  denied  by  the  surveyor  on  behalf  of  the  inhabitants  of 
the  parish,  on  the  hearing  of  a  summons  under  sect.  94,  such  order  must  shew  on  the 
face  of  it  that  the  Special  Sessions  is  held  within  the  Special  Sessions  division  in  which  the 
highway  is  situate.  And,  if  this  be  omitted,  any  order  of  Quarter  Sessions  on  the  defend* 
ants  for  the  costs  of  such  prosecution  is  wholly  void,  even  though  it  should  appear  byredtd 
on  the  record  of  Quarter  Sessions  that  tlie  Special  Sessions  were  held  within  the  proper  di- 
vision, and  though  in  fact  they  were  so  held."     Now,  what  is  the  order  in  this  case  ?  The 
statute  says,  any  justice  may  summon  the  owner  "  to  shew  cause  why  the  said  hedges  tie 
not  cut,  pruned,  or  plashed,  or  such  trees  not  pruned  or  lopped  in  such  manner  that  the  er- 
riage-way  or  cart-way  shall  not  he  prejudiced  by  the  shade  thereof,  and  that  the  sun  and  wisi 
may  not  be  excluded  from  such  carriage-way  or  cart -way,  to  the  damage  thereof  or  wif 
the  obstruction  caused  in  such  carriage-way  or  cart-way  should  not  be  removed,  &c. ;  and 
if  such  justices  shall  order  and  direct  that  such  hedges  shall  be  cut,  &c.,  in  mmuur 
aforesaid,  or  such  obstruction  removed,"  the  owner  is  to  comply  therewith  within  t» 
days.     An  order,  therefore,  imder  this  clause,  to  be  good,  must  direct  the  owner  to  cot; 
prune,  or  plash  his  hedges  in  such  manner  that  the  carriage-way  or  cart- way  shall  not 
be  prejudiced  by  the  shade  thereof,  and  that  the  sun  and  wind  may  not  be  excluded 
from  the  said  carriage-way  or  cart- way ;  but  in  this  case  the  magistrates  have  ordered 
Brook  simpliciter  to  cut,  prune,  or  plash ;  they  have  issued  an  order  which  could  be  n»  , 
guide  to  him  as  to  what  he  was  required  to  do — an  order  which  he  might  obey  withont 
complying  with  the  statute,  and  which  he  might  disobey  without  giving  the  surteyon 
authority  to  commit  this  trespass.     But  the  subsequent  words,  "  and  the  said  obstine- 
tion  complained  of,  to  the  injury  or  damage  of  the  said  highway,  removed,"  are  relied  oa 
by  the  defendants  below.     But  the  letter  and  spirit  of  the  Ace  are  alike  opposed  to  the 
construction  attempted  to  be  put  upon  those  words.     There  is,  under  this  Act,  no  sodk 
offence  as  that  of  neglecting  "  to  cut,  prune,  and  plash,  &c.,  whereby  obstnictiooi 
are  caused  to  a  carriage-way  or  cart-way  ;"  but  that  is  the  offence  set  out  in  the  com* 
plaint,  to  which  the  above  words  refer.     The  Act  applies  to  two  distinct  offences :  oner 
the  neglecting  to  cut,  prune,  or  plash,  &c.,  in  such  manner  that  the  highway  may  not 
be  prejudiced  by  the  shade,  and  the  sun  and  wind  may  not  be  excluded  ;  the  other,  the 
neglecting  to  remove  any  obstruction  caused  in  such  highway  ;  and  the  former  is  the 
only  offence  charged.     [Crbsswell,  J. — Both  offences  are  charged  in  the  complaint} 
No ;  the  offence  charged  in  the  complaint  is  that  Brook  refused  or  neglected  to  cot, 
&c.,  the  hedges,  whereby  the  sun  and  wind  were  excluded,  and  whereby  obstructioai 
were  caused  ;  but  that  is  not  charging  him  with  the  neglect  or  refusal  to  remove  an 
obstruction.     The  two  offences  are  distinct,  and  each  must  be  made  the  subject  oft 
distinct  charge.     The  charge  here  is  the  neglect  to  cut,  prune,  and  plash—the  obstnic* 
tion  being  merely  the  consequence ;  what  that  obstruction  is,  is  left  quite  uncertaiii, 
and  those  latter  words,  therefore,  do  not  at  all  remove  the  objection  that  this  order  it 
not  sufficiently  specific — that  it  would  leave  the  owner  in  doubt  as  to  what  he  wat 
required  to  do.     Neither  is  this  by  itself  a  good  order  or  conviction  for  an  obstruction 
in  a  carriage-way ;  the  construction  of  this  document  must  be  the  same  as  if  it  were  a 
conviction ;  and  in  order  to  give  it  validity  on  this  last  ground,  there  ought  to  hkit 
been  a  distinct  complaint  that  there  were  certain  hedges  or  trees  on  the  land  of  the 
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lamtiff  below,  by  which  obstructions  were  caused  to  the  highway,  and  that  he,  having 
sen  required  to  do  so,  had  not  removed  them.  Another  point,  which  was  not  one  of  the 
rounds  of  decision  in  the  Court  of  Queen's  Bench,  is  conclusive  against  this  order, 
he  statute  says,  "  it  shall  be  lawful  for  any  one  justice  of  the  peace,  &c.,  to  summon 
le  owner  of  the  land  on  which  such  hedges  or  trees  are  growing  next  adjoining  to  such 
nrriage-way  or  cart- way;"  and  it  nowhere  appears  in  this  case  that  the  plaintiff  below  was 
be  owner  of  land  "  next  adjoining  "  the  road  in  question.  The  only  description  given  is  of 
'  several  trees  on  the  right-hand  side  of  the  carriage-way,  &c.,"  and  "  the  trees  and 
ledges  on  the  same  side  of  the  said  carriage-way  or  cart- way,  growing  or  standing  in  a 
ence  adjoining  a  certain  field,  called,  &c./'  and  such  description  is  wholly  insufficient. 
To  say  of  a  house  that  it  is  on  the  right-hand  or  left-hand  side  of  a  road  may  mean  that 
i  oicroaches  upon  the  road,  or  that  it  is  at  a  considerable  distance  from  it.  There  was 
1  case  before  the  Court  of  Queen's  Bench  the  other  day,  where  the  question  was, 
irbether  the  words  "  along  the  west  bank  of  the  river  "  in  a  Road  Act  were  complied 
with  by  a  line  of  road  which  kept  on  that  side  of  the  river,  but  was  in  some  places 
distant  from  the  bank  seventy  or  eighty  3rards  ;  and  the  Court  held  it  to  be  a  sufficient 
compliance  with  those  words,  (a)  In  this  case,  if  there  were  only  a  narrow  strip  of 
bad  between  the  fence  and  the  road,  then  the  surveyors  would  have  no  jurisdiction ; 
far  the  statute  says  "  next  adjoining ;"  and  the  language  used  is  quite  consistent  with 
that  supposition.  This  objection,  as  it  affects  the  jurisdiction  of  the  justices  and  the 
mrveyors  over  Mr.  Brook,  goes  to  the  validity  of  the  whole  order. 

Martin,  Q.C.  in  reply. — It  does  in  substance  appear  that  this  land  was  "  next  ad- 
joining" the  carriage-way ;  the  language  used  is  quite  sufficiently  accurate  to  support 
this  Older ;  but  if  there  were,  as  suggested,  a  strip  of  land  between  the  fence  and  the 
roid,  the  plaintiff  below  would  primd  facie  be  taken  to  be  the  owner  of  the  land  ad 
medimnfiium  via.  Cur.  adv.  vult. 

TiNDAL,  CJ.  now  delivered  the  judgment  of  the  Court. — In  this  case  the  plaintiff 
below  brought  an  action  of  trespass  against  the  defendants  for  breaking  down  his  close 
and  cutting  down  and  destroying  the  hedges  and  fences,  and  felling  and  cutting  down 
the  trees,  bushes,  and  thorns  of  the  plaintiff.  The  defendants  pleaded  not  guilty  by 
ibitate ;  and  on  the  trial  before  Brother  Atcherley,  it  appeared  that  the  plaintiff  being 
the  owner  of  a  feurm,  demised  the  same  to  a  tenant,  excepting  timber,  timber  trees, 
nd  all  other  trees,  stands,  pollards,  woods,  underwoods,  bushes,  and  thorns,  other 
than  such  bushes  and  thorns  as  were  necessary  for  the  repair  of  the  fences.  The  lease 
contabed  a  covenant  by  the  tenant  to  cut,  cleanse,  and  scour  the  fences  and  ditches, 
sod  to  keep  the  fences  in  good  repair,  on  condition  of  the  landlord  finding  rough  wood 
far  making  such  repairs,  if  growing  on  the  premises ;  and  the  plaintiff  covenanted  to 
&id  such  wood.  Evidence  was  then  given  that  the  defendants  cut  down  a  hedge  on 
the  &rm  of  the  plaintiff,  and  adjoining  to  the  highway,  and  the  bushes  and  thorns 
there,  particularly  sixteen  thorn  trees  of  fifty  years'  growth,  which  never  had  been  cut 
|iown  before,  but  which  grew  on  the  side  of  the  bank  in  the  hedge.  The  defendants 
tiiUed  witnesses  to  prove  that  the  alleged  thorn  trees  were  only  thorns,  and  that  they 
Wng  surveyors  of  the  highways,  a  certain  carriage-way  there  was  prejudiced  by  the 
ihade  of  the  hedge,  and  the  exclusion  of  the  sun  and  wind  thereby,  and  that  the 
ledge  obstructed  the  highway ;  that  they  applied  to  a  justice  of  the  peace,  and  after- 
nrds  obtained  the  following  order  of  two  justices  at  the  Special  Sessions  for  the 

I'  [hways.  [His  lordship  then  read  the  order.]  This  order  was  served  on  the  plain- 
',  and  he  did  not  within  ten  days  cause  the  hedges  or  trees  to  be  cut,  pruned,  or 
Inhed,  so  that  the  sun  and  wind  should  not  be  excluded,  nor  did  he  remove  the 
wtniction;  thereupon  the  defendants,  as  surveyors,  cut,  pruned,  or  plashed  the 
fidge,  and  removed  the  obstruction,  and  in  so  doing  cut  down  the  thorns  or  thorn 
ees.  [After  disposing  of  the  first  objection,  which  arose  on  the  construction  of  the 
ate,  the  learned  judge  proceeded  :]•— The  second  objection  taken  on  the  trial  was  to 
le  validity  of  the  order  of  the  justices. — ^Brother  Atcherley  ruled  that  the  order  was 
together  iMd  on  the  face  of  it.  The  defendants  then  insisted  that  if  it  were  so, 
ill  the  defendants  were  justified  in  acting  as  they  did,  there  being  a  subsisting  order 
lappealcd  from  and  disobeyed.  The  learned  judge  held  the  defendants  were  not 
(c)  The  csMrcfflrred  to  it  that  of  Reg.  v.  Wiggenhall  St,  Otrmabm,  nportcd  mU,  p.  90. 
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justified  unless  the  order  was  valid ;  and  in  the  propriety  of  this  latter  ruling  we  lU 
concur,  being  of  opinion  that  the  surveyors  cannot  act  unless  there  has  been  a  pn- 
Tious  default  of  the  party  in  obeying  a  valid  order.    It  is  no  answer  to  say  that  the  party 
might  have  appealed  from  it,  and  Uiat  if  he  did  not,  third  persons  might  act  as  if  be 
had  acquiesced ;  so  to  hold  would  in  effect  be  to  deprive  parties  of  part  of  the  time  fat 
appeal  allowed  by  the  statute,  namely,  fourteen  days,  the  surveyors  being  authorized 
to  act  at  the  expiration  of  the  first  ten.    The  only  remaining  question  is,  whether  tbe 
direction  of  the  learned  judge,  that  the  order  was  invalid  altogether,  can  be  supported ; 
we  think  it  cannot,  and  that  it  is  bad  in  part  only.    When  this  case  was  before  the 
Ckrart  of  Queen's  Bench  after  the  first  trial  (2  Queen's  Bench  Reports,  265),  thit 
Court  directed  a  new  trial ;  [my  Brother  Patteson  having  been  of  opinion  on  the  tzial 
that  the  order  was  good,  and  a  protection  to  the  surveyors  as  to  all  tiiey  did,  but  the 
Ck>urt,  and  my  Brother  Patteson  also  on  further  consideration,  thinking  that  the  order 
was  bad ;]  and  the  principal  ground  assigned  was,  that  the  direction  in  the  order,  "  to 
cut,  prune,  and  plash,"  was  general,  without  any  description  of  the  extent  to  which  it 
was  to  take  place,  so  that  any  cutting,  pruning,  or  plashing  would  have  been  a  com- 
pliance with  the  order.    This  was  all  that  was  necessary  to  be  decided  on  a  motion  for 
a  new  trial ;  but  we  are  now  called  upon  to  decide  whether  the  order  was  altogetlMr  ; 
invalid ;  for  if  it  was  invalid  in  part  only,  and  the  remainder  was  a  justification  m  aogr  | 
of  the  acts  done,  the  direction  of  my  brother  Atcherley  was  wrong.     In  the  azgomot  i 
before  us,  it  was  contended  that  the  oonstructicm  of   the  order  by  the  Court  tf 
Queen's  Bench  was  wrong,  and  that  it  was  plain  that  the  justices  intended  that 
the  cutting,  pruning,  and  plashing  should  be  made  to  such  an  extent  as  to  remofv 
the  obstruction  to  the  access  of  the   sun  and  wind  to  the  road,   as  well  as  Ik 
obstruction  to  the  highway  itself  by  the  hedges  and  trees  adjdning.    We  canao^ 
however,  concur  in  this  mode  of  reacting  the  oider.     We  agree  that  a  reasonaBk  ooai 
struction  must  be  put  upon  the  whole  instrument,  without  making  any  intendment 
for  or  against  it.     But  it  appears  to  us  by  the  context,  which  contains  a  recital  of  the 
summons,  that  the  exclusion  of  tiie  sun  and  wind  by  the  trees  and  hedges,  and  tks 
obstruction  to  the  road,  are  treated  as  different  things,  as  indeed  the  enactment  of  the 
statute  5  &  6  Wm.  4,  c.  50,  s.  65,  clearly  means  that  they  should ;  and  conseqaeadj 
there  is  no  direction  in  the  order  as  to  the  extent  to  which  tiie  cutting  and  pruung 
was  to  take  place  with  reference  to  the  injury  to  the  hi^  road  by  the  exdusion  of  Ito 
mm  and  wind.     If  the  order  had  followed  the  summons  in  this  respect,  and  directai 
the  plaintiff  to  cut,  prune,  and  plash  the  hedges,  and  prune  and  lop  the  trees,  so  as  t» 
prevent  the  sun  and  wind  from  being  excluded,  it  might  have  been  sufiicient,  witfaoot 
any  more  precise  direction  as  to  the  number  of  feet  or  inches  that  were  to  be  cut  and 
pruned.     We  therefore  agree  with  the  Court  of  Queen's  Bench  in  the  view  whiditiiey 
took  of  this  part  of  the  order ;  but  it  is  said  that  the  remainder  of  the  order  ia  good* 
and  is  sufiicient  to  justify  the  defendants  in  removing  any  actual  obstructions  to  titt 
highway  by  the  hedges  or  trees,  or  at  least  such  as  were  caused  by  the  projecting 
branches  of  the  trees  or  hedges,  and  which  might  be  removed  by  cutting,  r^****"g» 
lopping,  or  pruning,  though  it  would  not  justify  such  further  cutting  as  was  ncccsMuy 
to  prevent  the  hedges  or  trees  from  damaging  the  road  by  excluding  the  sun  and  wind;  . 
and  we  are  of  opinion  that  the  order  in  this  respect  is  good,  and  that  reading  the  mam* 
mons  and  the  order  together  it  sufiiciently  appears  that  there  is  a  complauit  by  tSbm 
surveyor  of  the  obstruction  to  the  road  by  the  hedges  and  trees,  whksh  required  tke 
cutting,  plashing,  pruning,  and  lopping,  and  a  duection  to  remove  that  obatnietioB. 
So  feur,  however,  as  it  relates  to  the  trees,  the  order  is  defective,  as  there  is  no  state* 
ment  that  they  were  not  planted  for  ornament  or  for  shelter  to  a  hc^eround,  dtc^ 
which  trees  are  excepted  in  the  65th  section.     It  is  good,  however,  wiu  respect  to 
the  hedges.     It  was,  however,  objected  to  the  order,  l&at  it  was  altogether  void  for  tke 
want  of  a  statement  that  the  plaintiff  was  the  owner  of  the  land  next  adjoining  to  tke 
road ;  but  we  think  the  statement  that  the  trees  were  growing  on  the  plaintiff's  form, 
and  on  the  side  of  the  road,  equivalent ;  they  could  not  be  growing  upon  the  road-side^ 
unless  they  were  close  to  it,  according  to  tiie  strictest  construction  of  tbe  law.     We 
are  therefore  of  opinion,  that  the  order,  though  informal,  is  good  in  part,  and  gave 
authority  to  the  defendants  to  cut,  prune,  and  plash  the  hed^,  so  as  to  remove  tlie 
actual  obstruction  to  the  cart-way  occasioned  by  the  branches  of  the  thorns*  bushes* 
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jid  shrubs  forming  part  thereof,  but  no  further.  Therefore  there  must  be  a  veiiire  de 
woo,  and  on  the  new  trial  the  jury  will  have  to  inquire  whether  the  defendants  did 
lore  than  this^  and  to  assess  the  damages  incurred  by  the  plaintiff,  if  they  did.  This 
iew  of  the  case  may  make  an  end  of  it,  and  prevent  the  necessity  of  any  further 
rocecdings. 


Q.B.  June  26. 

^  QcEENv.  John  Clabke,  and  William  Prockter  Thomas,  Clerks,  Justices,  &c. 
Re  Hugh  Baker  Bellett. 

ifmif  who  i»  charged  be/ore  jtuiieeg  at  the  Petty  Semons  with  being  the  putative  father  of  a 
itttard  child  under  2^3  Vict.  c.  85,  waives  any  right  tJtat  he  may  have  to  object  to  the  jurisdiction 
^tkejtutices,  by  taking  part  in  the  proceedings  at  the  hearing  qfthe  charge ^  as  by  cross-examining 
ike  witnesses  or  addressing  the  justices  in  his  own  defence  upon  the  merits  of  the  case.  He  should 
mlkdraw  altogether  as  soon  as  their  jurisdiction  ceases. 

IN  Easter  Term  a  rule  was  obtained,  calling  upon  the  Rev.  Jn.  Clarke  and  the  Rev. 
Wm.  Prockter  Thomas,  two  justices  in  and  for  the  county  of  Somerset,  to  shew  cause 
ikf  a  writ  of  certiorari  should  not  issue,  to  remove  into  this  Court  a  certain  order 
Bide  by  them  at  a  Petty  Sessions  held  at  the  Town-Hall,  Wellington,  on  the  4th  day 
I  Jan.  1844,  adjudging  one  Hugh  Baker  Bellett  to  be  the  putative  father  of  a  female 
Mtard  child,  and  ordering  him  to  reimburse  the  Wellington  Union  for  the  expenses 
Konred  in  the  maintenance  of  the  said  bastard  child.  The  following  facts  appeared 
ipOQ  the  aflidavits  for  and  against  the  rule.  The  application  for  the  order  above  men- 
aooed  was  made  by  the  Guardians  of  the  Wellington  Union,  in  the  first  instance,  on 
Ik  7th  Dec.  1843,  due  notice  of  that  application  having  been  previously  given  to  the 
pBtT  charged  ;  but  in  consequence  of  the  absence  of  his  attorney,  the  case,  after  Bellett 
bd  admitted  the  service  of  the  notice,  was  adjourned  to  the  4th  of  January  following, 
fffaea  Bellett  himself  attended,  and,  before  the  hearing  commenced,  desired  tlie  justices 
to  transmit  the  case  to  the  Quarter  Sessions,  he  then  offering  to  enter  into  a  recogni- 
nace  with  two  sureties  to  appear  personally  there  to  answer  the  charge,  &c. ;  but  the 
JKtices  refused  to  receive  the  recognizance,  and  proceeded  to  hear  the  complaint. 
Sneral  witnesses  were  then  called  in  support  of  the  application,  and  were  cross-exa- 
ttoed  by  Bellett,  who  also  addressed  the  justices  in  his  own  defence,  before  the  order 
B  question  was  made. 

Godson  and  Pashley  now  shewed  cause. — ^The  main  question  here  is,  whether  the 
pirty  charged  with  being  the  putative  father  of  a  bastard  child,  under  the  provisions  of 
itit.  2  &  3  Vict.  c.  85,  waived  his  right  to  have  the  case  heard  and  determined  at 
k  Court  of  Quarter  Sessions  by  his  attendance  at  the  Petty  Sessions,  and  by  the  part 
ifaich  he  took  in  the  proceedings  there,  after  the  justices  had  refused  to  accept  his 
ttognizance ;  and  it  is  submitted  that  he  did.  His  remaining  after  that  time,  and 
loss- examining  the  witnesses,  amounted  to  a  consent  on  his  part  to  the  course  taken 
If  the  justices;  and  if  so,  he  cannot  now  avail  himself  of  the  objection  which  he 
km  consented  to  waive.  It  is  a  general  rule,  that  no  advantage  shall  be  taken  of  an 
ngularity  after  the  party  has  taken  a  fresh  step,  and  is  so  laid  down  by  Alderson  B., 
I  Cooze  V.  Neumegen  (9  Mee.  &  W.  290).  In  that  case  there  was  a  variance  between 
le  issue  and  the  writ  of  trial ;  and  at  the  trial  the  defendant's  attorney  appeared  only 
)  protest  against  the  proceedings,  on  the  ground  of  that  irregularity ;  but  the  Court 
fused  afterwards  to  set  aside  the  issue  and  all  subsequent  proceedings,  saying,  that 
if  a  defendant  wished  to  take  advantage  of  an  irregularity  in  the  proceedings,  he 
ODld  not  appear  at  all  at  the  trial,  but  should  allow  the  plaintiff  to  go  on  at  his 
rfl."  Farwig  v.  Cockerton  (3  Mee.  &  W.  169)  was  a  similar  case,  and  there  Parke 
,  laid  :  •'  If  you  meant  to  take  advantage  of  the  irregularity  you  ought  to  have 
thdrawn.  whereas  you  went  on  and  had  all  the  benefit  of  the  trial."  The  cases  of 
T.  T%e  Justices  of  Cheshire  (8  Ad.  &  £11.  398),  and  Brunskill  v.  Giles  (9  Bing.  13;  2  M. 
Scott,  41),  are  also  authorities  for  the  same  position.  In  the  former  case,  which 
a  an  appeal  against  an  order  of  removal,  the  Court  held,  that  as  the  respondents  had 


110  MAGISTRATES*  CASES. 

asked  the  Sessions  to  confirm  the  order,  it  did  not  lie  in  their  mouth  to  say  tiiat  the 
Sessions  had  no  jurisdiction ;  Lord  Denman,  C.J.,  sapng,  "  Had  they  withdrawn  upos 
the  notice  being  declared  bad,  they  might  perhaps  have  more  consistently  contended^ 
that  the  magistrates  were  without  jurisdiction."  The  latter  decides  that  a  challenge 
to  the  array  must  be  formally  tendered  before  the  jury  is  swem,  otherwise  it  is  waiTiod. 
Besides,  according  to  the  words  of  the  drd  sect,  of  tlie  stat.  2  &  3  Vict.  c.  85,  die 
entering  into  a  recognizance  is  a  condition  precedent  to  the  right  to  go  to  the  Quarter 
Sessions.  That  section  provides  that  if  the  party  charged  shall  declare  that  he  it  J 
desirous  that  the  charge  shall  be  heard  at  the  Quarter  Sessions,  "  and  shall  then  ami  i 
there  enter  into  a  recognizance,  with  two  sufficient  sureties,  conditioned  persontl^l 
to  appear,  &c.,  then  the  justices  in  Special  or  Petty  Session  shall  not  proc^d  fiirdMr 
to  hear  the  charge,  but  shall  take  such  recognizance,  and  transmit  it  to  the  deik  df 
the  peace,  &c.;'*  but  here  no  recognizance  was  entered  into,  and  the  latter  part  cf 
the  section,  therefore,  did  not  apply.  If  the  justices  refuse  to  accept  the  recognizaaee^ 
the  proper  course  would  be  to  apply  to  this  Ck)urt  for  a  mandamus  to  compel  tiiea. 
In  this  case,  however,  the  justices  were  right  in  refusing ;  for  the  hearing  of  the  caie 
had  commenced  on  the  7th  of  December;  and  on  the  4th  January  Bellett's  applica- 
tion t-o  have  the  case  heard  at  the  Quarter  Sessions  was  too  late.  (Rex  v.  Oxley  md 
Another,  ante,  p.  95). 

Carrow,  in  support  of  the  rule.—- The  cases  cited  on  the  other  side  are  not  applicable 
to  this  case ;  they  all  relate  to  irregularities,  not  affecting  the  jurisdiction  of  the  Court; 
but  here  it  is  a  question  of  jurisdiction,  and  the  principle  is  well  established  that  OQi*|| 
sent  will  not  cure  the  want  of  jurisdiction.     Lawrence  v.  Wilcock  (11  Ad.  &  EIL  941), -^ 
and  Lismore  v.  Beadle  (1  Dowl.  N.S.  566),  are  authorities  for  that  position.    Tb^  t 
were  cases  under  the  Writ  of  Trial  Act ;  in  the  former  the  case  was  held  not  to  tie.  J. 
triable  before  the  sheriff,  and  the  Court  set  aside  the  writ  of  trial  and  all  subsequoi:  ^ 
proceedings,  although  the  defendant  had  assented  to  the  judge's  order  for  sending 
case  before  the  sheriff;  in  the  latter,  the  verdict  being  found  for  the  defendant, 
Court  pursued  the  same  course,  at  the  instance  of  the  plaintiff*,  although  the  pi 
had  procured  the  order  for  trying  the  cause  before  the  sheriff'.     In  the  present  caie, 
is  submitted  that  the  justices  had  no  jurisdiction  to  hear  the  charge  after  the  appliea^';-] 
tion  made  to  them  by  Bellett  to  receive  his  recognizance.     That  applicatioQ  was ' 
time ;  it  could  not  be  made  before  the  notice  had  been  proved ;  and  the  admianon 
the  service  of  the  notice  made  on  the  7th  December  only  removed  the  necessity  fai 
that  proof ;  which  has  been  decided  by  this  Court  to  be  no  such  hearing  of  the  appfif 
cation  as  would  entitle  the  party  charged  to  his  costs  under  sect.  73  of  4  &  5  Wm.  ft; 
c.  76.     Reg.  v.  The  Justices  of  Norfolk,  (a).     Then  the  application  by  Bellett  wa»' 

(a)  The  Queen  v.  The  Justices  qf  Norfolk.  In  costs  and  charges  {ncurred  by  the  penoo,  to  k^ 
last  Trinity  Term  (Junes),  Erie,  Qt.C,  shewed  caose  tended  to  be  charged,  in  resisting  sndi  appMcitli^ 
against  a  rule  nisi  for  a  mandamus  commanding  cer-     shall   be    paid  by  such  overseers  or   — — ««-^'« 


tain  justices  of  Norfolk  to  make  an  order  for  the  The  same  section  also  enacts  that  "  nonsuch  u|l* 

payment  to  one  Shepherd  of  the  costs  incurred  by  cation  shall  be  heard  at  such  Sessions,  unless  M* 

him  in  resisting  an  application  made  at  the  Petty  teen  days*  notice  has  been  given."    Tbe  notiNp 

Sessions  by  the  guardians  of  the  Aylsham  Union  for  therefore,  is  a  condition  precedent  to  the  hearii|i' 

an  order  upon  him  to  reimburse  the  said  union  tbe  but  in  this  case  tbe  party  himself  pteve&ted  W 

costs  and  charges  of  maintaining  and  supporting  a  hearing. 

bastard  child,  of  which  he  was  charged  with  being         Gunning,  contra,  cited  R.  ▼.  CoUingkam  (4  Nml 

the  puUtive  father.    At  tbe  Hetty  Sessions  a  pre-  &  M.  215),  Reg.  v.  Stamper  (1  O.  B.  119, 4  Per.f 

liminary  objection  was  taken  on  the  part  of  Shep.  D.  539),  and  Reg.  v.  The  Recorder  qf  Sxeier  (3  ^  ' 

herd,  that  one  of  the  guardians  who  had  signed  the  &  Dav.  167),  to  shew  that  there  was  such  a ' 

notice  was  not  competent  to  prove  his  own  signature ;  of  the  application  as  entitled  the  party  ' 

and  upon  that  objection  tbe  application  was  dis-  be  charged  to  his  costs, 
missed,  and  the  following  entry  made  by  the  clerk  :         Sed  per  Curiam.— A  party  who   has 

"The  case  was  not  heard,  because  Mr.  Shepherd  prevented  the  hearing  of  the  applicatioii, 

objected  that  the  notice  was  not  proved.*'    The  come  here  for  costs  ;  be  cannot  be  allowted  tonyia' 

provisions  in  sect.  73  of  4  &  5  Will.  4,  c.  76,  apply  to  the  Sessions,  *'  you  cannot  hear  the  cbaige,**  mA 

the  proceedings  at  Petty  or  Special  Sessions,  under  afterwards  come  to  this  Court  and  say,  **  tMclM|i  ' 

'  '   -—  • .  ,         ,   , .  Ittod  •» 


2  &  3  Vict.  c.  85,  except  that  the   length  of  tbe     has  been  heard,  and  I  therefore  

notice  is  altered;    and  that  section  provides,  that     costs.**   The  cases  cited  are  dUtinguishaUe.  la  Jay. 


**  if,  upon  the  hearing  of  such  application,  tbe  v.  Stamper,  there  was  no  objection  to  the  ! 
Court  shall  not  think  fit  to  make  any  order  and  in  Reg.  v.  The  Recorder  qf  Sreier,  tbe 
thereon,  it  shall   order  and  direct  that  the  full     tion  was  to  the  parties  who  had  given  the  ootice.-^B* 
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de  at  the  proper  time;   and  the  jurisdiction  of  the  justices  was  immediately  at 

end. 

joan  Dbnman,  C.J.— Whether  the  justices  were  right  or  wrong  in  refusing  to 

ept  the  recognizance,  and  transmit  the  charge  to  the  Quarter  Sessions,  it  is  quite 

ir  that  BeUett  is  not  now  in  a  situation  to  contend  that  the  order  in  question  was 

ie  without  jurisdiction.     The  justices  may  have  done  wrong  in  refusing  to  accept 

recognizance  and  to  send  the  case  to  the  Quarter  Sessions,  but  immediately  after 

t  decision  he  should  have  withdrawn  ;  by  remaining  and  cross-examining  the  wit- 

KS,  and  taking  the  chance  of  a  decision  in  his  favour,  he  has  waived  any  right 

:  he  might  have  had  to  except  to  the  jurisdiction  of  the  justices  at  the  Petty  Ses-^ 

iS.. 

^▲TTESON,  J.  concurred. 

k>LKRiD6B,  J. — ^This  case  is  distinguishable  from  those  cited  in  support  of  the  rule, 

the  circumstance  that  at  the  commencement  of  the  proceedings  the  justices  had 

sdiction. 

Rule  discharged. 


Tub  Qubbn  v.  Thb  Inhabitants  of  Mebionbthshibe. 

t  pnvUionM  of  13  Geo.  3,  c,  78  are  repealed  by  the  b  Sf  6  Wm.  4,  c,  50,  $.  1,  only  at  regarde- 
^ifkwaye ;  at  regarde  county  bridgee  they  remain  etill  in  force  by  the  operation  qf  the  43  Geo,  3». 
r.  59,  in  which  they  are  incorporated  by  relation, 

LRULE  having  been  obtained,  calling  on  the  prosecutor  of  an  indictment  for  the 
non-repair  of  a  county  bridge,  situate  in  the  parish  of  Mullwyd,  in  the  County 
Merioneth,  to  shew  cause  why  the  certificate  of  Mr.  Baron  Grumey  (before  whom 
e  indictment  was  tried  at  the  Summer  Assizes,  1843),  that  the  defence  to  the  said* 
fictment  was  frivolous,  and  that  the  defendants  should  pay  costs  to  the  prosecutor, 
(ether  with  the  side-bar  rule  thereon,  should  not  be  set  aside, 

Witisby  now  shewed  cause. — ^The  question  here  is  whether  the  13  Geo.  3,  c.  78,  is^ 
peakd  for  all  purposes  by  the  last  General  Highway  Act  (5  &  6  Wm.  4,  c.  50)  ;  or 
bether  it  is  kept  alive  as  to  county  bridges  by  the  stat.  43  Geo.  3,  c.  59.  The  13 
».  3,  c.  78,  applied  only  to  highways ;  and  by  s.  64  empowered  the  Court,  before 
iom  an  indictment  for  the  non-repair  of  a  highway  was  tried,  to  award  costs  to  the 
oeecutor ;  but  that  Act  is  expressly  repealed  by  the  5  &  6  Wm.  4,  c.  50.  The 
Geo.  3,  c.  59,  is  not  however  repealed  by  that  statute ;  and  the  1st  section  provides- 
it  "  the  powers  and  authorities  %'ested  by  the  13  Geo.  3,  c.  78,  in  the  Surveyors  of 
^ways,  shall  be  vested  in  the  Surveyors  of  County  Bridges,  and  the  several  penalties,' 
feitnres,  matters,  and  things  in  the  said  Act  contained  relating  to  highways  shall  be- 
ended  and  applied  to  such  bridges  as  fully  and  effectually  as  if  the  same  were  therein 
wted  and  re-enacted"  The  power  of  awarding  costs  to  the  prosecutor  is,  therefore, 
Duch  tmtouched  as  if  it  had  been  repeated  in  words  in  the  43  Geo.  3,  instead  of  beings 
f  incorporated  by  relation.  Reg,  v.  Pembridge  (3  Q.B.  901),  was  referred  to. 
79d9on  and  Hodges  in  support  of  the  rule. — This  certificate  was  in  fact  applied  for 
I  granted  under  the  9Cth  sect,  of  5  &  6  Wm.  4,  c.  50 ;  but  it  cannot  be  supported' 
ler  under  that  statute  or  under  43  Geo.  3,  c.  59 ;  for  as  to  the  former  statute, 
Mmgh  the  98th  sect,  provides  that  the  Court  may  give  costs  to  the  prosecutor  of  an 
ietment  for  the  non-repair  of  a  highway  in  every  case  in  which  there  is  a  frivolous 
nee,  yet  the  interpretation  clause  (s.5)  expressly  enacts  that  the  word  "  highways"* 
n  mean  all  bridges,  "  not  being  county  bridges,'*  As  to  the  latter  statute,  it  gives- 
iie  justices  in  Quarter  Sessions  certain  powers  for  the  purpose  of  widening  and 
myving  county  bridges;  and  then  it  extends  to  such  bridges  the  provisions  of  13» 
>•  3p  c.  78 ;  but  that  latter  statute  is  expressly  repealed  by  the  5  &  6  Wm.  4,  c.50,. 
,  and  the  mere  reference  to  it  in  another  statute  cannot  render  that  repealing- 
ne  inoperative. 


lis  MAGISTRATES'  CASES. 

Lord  Denman,  C.J. — I  confess  that  I  feel  considerable  difficulty  in  d^iding  upo 
the  effect  of  the  repealing  clause  of  the  ok  6  Wm.  4,  c. 50,  as  to  the  power  of  grani 
rig  this  certificate.  It  is  quite  clear  that  under  that  statute  there  is  no  such  pow( 
(although  the  learned  judge  seems  to  have  acted  under  it),  for  the  interpretation  claiu 
expressly  excludes  county  bridges;  but  then  the  question  arises  upon  the  13  Geo.  i 
c.  78,  s.  64,  and  the  43  Geo.  3,  c.  59.  By  the  former  of  these  statutes  power  is  give 
to  the  Court,  before  whom  any  indictment  for  the  non-repair  of  a  highway  is  tried,  i 
give  costs  to  the  prosecutor,  when  the  defence  shall  appear  to  be  frivolous ;  and  by  tl 
latter,  that  provision  is  extended  to  county  bridges  in  these  words :  "  Thex  seva 
penalties,  forfeitures,  matters,  and  things  in  the  said  Act  contained  relating  to  higi 
ways,  shall  be  extended  and  applied  to  such  bridges  as  fully  and  effectually  as  if  tl 
same  were  therein  repeated  and  re-enacted."  The  difficul^  is,  that  the  18  Geo, 
c.  78,  has  been  since  expressly  repealed  by  the  General  Highway  Act ;  but  upon  tl 
whole  I  am  inclined  to  think  that  that  repeal  is  confined  to  its  relation  to  highm 
The  words  of  the  43  Geo.  3  are  very  strong ;  the  intention  of  the  legislature  on 
not  have  been  more  clearly  expressed  if  the  words  of  the  13  Geo.  3,  c.  78,  s.  64,  ni 
been  copied  into  it ;  and  supposing  that  had  been  done,  tliis  question  could  not  hs 
arisen ;  for  the  unrepealed  statute  would,  then  have  conveyed  the  power  to  grant  tl 
certificate  in  express  terms.  Then,  I  think,  there  can  be  no  doubt  that  these  coi 
come  within  the  terms  used—"  penalties,  forfeitures,  matters,  and  things ;"  and  up( 
the  whole,  therefore,  the  result  of  my  opinion  is,  that  the  provisions  of  the  13  Geo. 
c.  78,  are  kept  alive,  as  to  county  bridges,  by  the  43  Geo.  3,  c.  59,  notwithstandii 
the  repealing  clause  of  5  &  6  Wm.  4,  c.  50  ;  and  that,  consequently,  the  learned  joc^ 
had  power  to  grant  the  certificate  in  question. 

Patteson,  J. — This  question  is  not  without  considerable  difficulty  ;  but,  upon  d 
whole,  it  seems  to  me,  that  the  43  Geo.  3,  c.  59,  must  be  read  as  if  all  the  provisions • 
13  Geo.  3,  c.  78,  had  been  repeated  in  it ;  and  if  that  had  been  in  fact  done,  thfl 
could  have  been  no  difficulty ;  because  then,  upon  the  face  of  the  43  Geo.  3,  c  51 
this  power  of  awarding  costs  to  the  prosecutor  would  have  appeared ;  and  the  43  Oo 
3,  c.  59,  is  not  repealed  by  any  subsequent  enactment. 

Williams,  J. — ^This  question  is  certainly  not  free  from  doubt,  on  account  < 
the  apparent  inconsistency  of  deciding  that  an  Act  of  Parliament  which  is  itself  i 
terms,  repealed,  must  still  take  effect  by  the  operation  of  another  Act ;  but  surely,  i 
order  to  extend  this  provision  to  county  bridges,  it  could  not  be  necessary  to  repeat: 
in  the  43  Geo.  3  ;  the  same  thing  was,  in  effect,  done  by  referring  to  the  previon 
statute,  and  so,  by  relation,  incorporating  its  provisions  in  the  latter  statute  ;  the  foi 
mer,  by  tiiat  means,  became  a  part  of  the  latter  statute,  and  the  latter  statute  beio 
unrepealed,  so  is  every  part  of  it. 

CoLEBioGE,  J. — The  more  I  consider  this  question,  the  more  satisfied  am  I  that  thi 
decision  is  correct.  Before  the  passing  of  the  last  General  Highway  Act,  there  is  o 
doubt  that  the  power  to  grant  this  certificate  existed  ;  then  what  is  tlie  effect  of  thf 
statute?  It  repeals  the  13  Geo.  3,  c.  78;  but  it  leaves  untouched  the  43  Geo.  3,( 
59 — all  and  every  part  of  it.  Was  the  provision  in  question  a  part  of  it  ?  That  is  tb 
real  question ;  and  upon  reading  the  words  of  the  43  Geo.  3,  c.  59,  I  can  put  no  otitf 
construction  upon  them  but  this — that  that  statute  must  be  read  as  if  the  13  Geo.  d,( 
78,  had  been  bodily  inserted  in  it.  If  so,  the  learned  judge  had  power  to  grant  tfa 
certificate,  and  this  rule  must  be  discharged. 

Rule  dischargd. 
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Michaelmas  Term,  1844. 

Q.B.  Saturday,  Novemher  2. 
Thb  Qubbn  v.  Thb  Archdeacon  of  Covbktbt. 

it  Otmri  wSi  grmU  a  mle  aUohUe  tn  the  first  huftanee  to  eompBltm  arehdeaean  iomoear  4n  ekmreh^ 
Mniciu,  ike  dufy  being  merely  mmieierial;  but  a  peremptory  mandamue  will  not  be  grantedf/br 
fkepmijf  wtemeit^aimet  mmet  be  emabied  to  ittake  a  return. 

WELLOR  moved  for  a  peremptoiy  mandam^us  to  compel  the  Venerable  and  Reverend 
WOKam  Spooner  to  swear  in  and  admit  to  their  offices  Messrs.  Sntton  and 
Ksbaw,  as  chorchwardens  for  the  township  of  Thurlaston,  in  the  parish  of  Dunchorch, 
tlie  county  of  Warwick. 

The  affidavits  riiewed  likat  the  parish  of  Dcmdiurdi  is  divided  into  one  township, 
kTliiulMton;  and  two  hamlets,  viz.  Canston  and  Toft  :  that  ^mtime  immemorial, 
ope  luKve  been  appointed  four  diurcfawardens  for  the  said  parish  of  Dunchurch,  two 
whom  have  beein  chosen  by  the  inhabitants  of  Canston  and  Toft,  and  the  two  other 
(■chwardoDS  by  the  inhabitants  of  Thmrlaston,  which  had  always  laid  separate  and 
gtioct  rates  for  the  reliflf  of  the  poor  and  for  the  repair  of  byways ;  and  "  has 
weBf%  also  kid  separate  and  distinct  rates  for  the  repair  of  the  chur^  of  the  said 
nil  of  Dundimrch,  in  the  proportion  which  one-third  bears  to  the  whole  expense  of 
A  repairs :"  that  for  seventy  years,  the  churchwardens  chosen  by  the  inhabitants 
f  Ttailattoii  Iwfe  been  awom  m  by  tiie  Archdeacon  of  the  Archdeaconry  fd  Coventiy, 
miAunX  doubt  or  question :"  that  ti»  chvrchwaxdens  so  elected  for  the  present 
m  presentad  themsielves  at  the  visitation  of  the  said  archdeacon,  when  he  whdly 
ined  to  sw«ar  and  admit  them  to  their  office,  '*  on  the  fpround  that  he  did  not  oon- 
Hv  tliese  deponents  to  have  been  duly  etoted." 

k  also  appeuied  by  the  affidavits,  that  the  said  ohurohwardens  were  elected  by  the 
ilibitants  in  vestry,  at  a  meeting,  of  which  the  foUowing  notice  was  duly  affixed,  pre- 
hHly  to  the  eomnencement  of  divine  service,  on  the  door  of  the  parish  church,  on 
b  ^  day  «f  Aprd  last,  being  three  days  at  the  leatft  before  the  day  appcnnted  for 
aiiii^  the  viestry  meeting  therein  mentioned,  which  nolioe  was  as  follows : — 

**  Notne  is  hereby  given,  that  the  meeting  for  the  appointing  churdiwardens 
far  the  parish  of  Dmichurch  will  be  holden  at  the  vestry  in  Dunchurch,  on 
Thursday,  the  llthday  of  April,  inst.,  at  11  o'dock  in  the  forenoon;  andtlreinha- 
bituits  61  lliuiiaston  are  hereby  requested  to  attend  tke  said  meeting,  to  appoint 
two  isi  the  said  churchwardens,  according  to  custom,  to  act  for  ^  division, 
distitet,  or  hamlet  of  Thurkston,  in  the  said  parish  of  Dunchurch,  Dated  this 
€th  day  of  April,  1844. 

"  William  iBARirwBLL,     *l    Overseers  for  the  township 
"Ann  Barnwxll,  j  ofThurtaston." 

IfdZor  contended  that  the  office  of  archdeacon  was  purely  ministerial,  and  that  he 
nU  have  no  power  to  defeat  the  election  of  the  vestry. 

Loan  Dbvmait,  C.  J.— Has  the  ardideeeoB  assigned  any  reason  for  his  refusal  ? 
Ifilfer.— None  whatever,  except  that  the  churchwardens  are  not  duly  elected,  into 
Weh  question  I  submit  that  it  is  not  within  the  jurisdiction  of  his  office  to  enter,  and 
i  tUs  groond  I  move  for  a  peremptoiy  mandamus. 

Loan  DufMAN,  C.  J. — You  cannot  have  a  peremptory  writ.  The  ardideacon  must 
Me  the  power  dP  making  a  return ;  but  the  rule  may  be  absolute  for  a  mamdamnts  in 
m  unit  moioBoe* 

Biidtaccarimah, 


Q.B.  Saturday,  November  9. 
Thb  Qubbk  v.  Charles  A.  H.  H.  £lli8«  Esq. 

Where  a  eoxmiy  lunatic  aeylum  iejull,  a  lunatic  pauper  in    hat  county  emmot  on  ikai  ceeNif  It 
tent  to  a  lieemed  houee,  or  other  asylum  in  another  county,  under  the  38  sect,  of  9  Geo,  4,  e.  40,. 

ON  appeal  by  the  parish  of  St.  Luke's  against  an  order  for  the  conveying  Harriet 
Ellis,  an  insane  pauper,  to  a  house  licensed  for  the  reception  of  insane  penoos 
in  the  county  of  Surrey,  the  order  was  quashed,  subject  to  the  opinion  of  the  Court  of 
Queen's  Bench,  on  the  following 

CASE. 

"  At  the  time  when  the  orders  in  question  were  applied  for,  and  made,  there  wu  ft 
County  Lunatic  Asylum  at  Hanwell,  in  and  for  the  county  of  Middlesex,  which  asylim 
then  contained  upwards  of  900  patients,  and.  was  then  quite  full.    When  that  asyhnft 
was  first  completed  imder  9  Oeo.  4,  c.  40,  it  was  capable  of  containing  300  patientB 
only.     It  was  afterwards  enlarged  and  altered  from  time  to  time,  till  it  became  capaUe 
of  containing  upwards  of  900  patients :  but  it  was  proved  before  the  trustees  who  made 
the  order  appealed  against,  ihat  there  was  no  room  or  accommodation  for  the  wd 
Harriet  Ellis  in  the  said  County  Lunatic  Asylum  when  the  said  orders  were  made* 
The  above  facts  were  admitted  on  both  sides,  when  the  appeal  came  on  to  be  heiiil- 
The  appellants  insisted  that  since,  in  fact,  there  was  a  county  lunatic  asyliim  nn 
Middlesex,  the  justices  had  no  jurisdiction  under  9  Geo.  4,  c.  40,  s.  38,  to  direct  radu 
insane  pauper's  removal  to  a  house  duly  licensed  for  the  reception  of  insane  panpen  s 
and  that,  at  any  rate,  the  justices  had  no  jurisdiction  to  remove  the  pauper  to  m  koum^ 
out  of  the  county  of  Middlesex ;  within  which  county  there  were  many  houses  duly 
licensed  for  the  reception  of  insane  persons,  and  to  which  the  pauper  might  have  bees& 
sent." 

Prendergast,  in  support  of  the  order  of  Sessions. — ^The  Sessions  did  right  in  qnanhing 
the  order  of  removd.     The  9  Geo.  4,  c.  40,  having  made  ample  provision  for  tlB.0 
erection  of  county  lunatic  asylums,  and  having  provided  for  the  association  of  adjaoeci.^ 
counties  for  the  same  purpose,  proceeds  in  the  38th  section  to  enact,  that  insane  pttx.— ' 
pers  may  be  brought  before  any  two  justices  for  the  county  in  which  they  may  ha:^^ 
become  chargeable,  and  upon  due  evidence  of  the  pauper's  insanity  and  place  of  setdc" 
ment,  "  that  it  shall  be  lawful  for  them,  if  they  shedl  so  think  fit,  by  an  order  unde^ 
their  hands  and  seab  directed  to  the  said  overseer  of  the  poor,  according  to  the  form  is* 
the  schedule  annexed  to  this  Act,  to  cause  the  said  poor  person  to  be  conveyed  to,  sia^ 
placed  in,  the  county  lunatic  asylum,  established  under  the  direction  of  this  or  any  formes' 
Act,  for  the  county  or  district  of  united  counties  for  which,  or  any  of  which,  they  shall 
act;  and  if  no  such  county  lunatic  asylum  shall  have  been  established,  then  to  soniC 
public  hospital,  or  some  house  duly  licensed  for  the  reception  of  insane  persons."    I0 
this  case  a  public  county  asylum  has  been  established  in  Middlesex,  where  the  panpef 
became  chargeable ;  and  therefore,  by  the  express  terms  of  the  Act,  the  justices  oooU 
have  no  power  to  remove  her  to  a  private  asylum  in  the  county  of  Surrey.     The  Act; 
under    no  circumstances,   empowers  removal  to  any   private  house,  and  only  to 
a  public  hospital,  or  some  house  duly  licensed,  in  case  there  be  no  public  aaylom 
in   the  county  where  the  pauper  becomes  chargeable.     It  is  argued  in  behalf  d 
the  order  of  remo\^,  that  there  was  no  room  in  the  county  asylum,  and  thit 
no  room  is  tantamount  to  no  asylum.     But  Acts  of  Parliament  must  be  strict 
construed.     We  cannot  extend  powers  expressly  defined.     The  answer  to  the  argu- 
ment is,  that  the  statute  has  not  provided  for  this  case,   and  that  it  cannot  be 
strained  to  cover  to  it.     [Coleridge,  J. — Is  the  keeper  of  a  private  house  at  all 
bound  to  receive  insane  paupers  thus  sent?]     The  latter  part  of  section  38  of  the  Act 
provides,  that  a  justice's  order  must  be  given  for  the  payment  to  the  keeper  of  a  licensed 
bouse  of  such  reasonable  sum  "  as  he  shall  be  willing  to  accept."    It  may  be  that 
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the  equity  of  the  statute  may  extend  to  a  case  like  this ;  it  may  be  very  expedient  that 
tuch  a  case  should  &11  within  the  pale  of  its  provisions ;  but  the  Court  will  literally 
adhere  to  its  express  terms,  and,  as  in  former  cases,  abide  by  the  words  of  the  statute, 
which,  being  particular,  cannot  be  extended  by  construction.  {The  King  v.  The  Inhabit- 
miti  of  Chagford,  4  B.  &  Ad.  235.)  (a)  But  if  the  legislature  has  made  no  provision 
in  this  case,  there  are  abundant  means  for  providing  for  these  paupers  in  workhouses. 
The  pauper  belongs  to  a  parish  of  Middlesex ;  the  order  of  maintenance  is  made  on  a 
pirish  of  Middlesex,  yet  Uie  pauper  is  sent  to  Surrey.  The  39th  section  provides  that 
lintors  may  deliver  insane  paupers  to  their  friends  when  application  is  made  to  them, 
which  might  have  been  done  in  this  case. 

Bodkin,  contrk. — ^This  is  a  matter  within  the  discretion  of  the  justices.  It  is  incon- 
Sftent  with  the  Act  to  argue  against  sending  the  pauper  into  another  county.  The  cir- 
comstances  require  that  the  paupers  should  be  brought  under  the  Act,  if  possible,  which 
18  to  provide  for  their  proper  care.  The  44th  section  provides  expressly  for  taking  care 
cf  persons  wandering  about,  who  are  insane,  and  who  are  to  be  summarily  dealt  with. 
The  whole  tendency  of  legislation  on  the  subject  is  to  prevent  danger  to  the  individual 
and  to  society  from  lunatic  paupers  being  houseless  and  untended.  The  4th  and  5th 
sections  of  4  &  5  Wm.  4,  c.  76,  expressly  forbid  the  detention  of  dangerous  lunatics  in 
irorkhouses,  so  that  they  form  no  sufficient  refuge.  The  whole  question  is,  what  is  the 
dntjr  of  the  magistrates  ?  Have  they  not  a  discretion  in  the  matter  }  If  so,  it  is  impos- 
flUe  to  put  a  rigid  construction.  According  to  the  very  letter  of  the  Act,  the  words 
"ahall  have  been  established"  must  be  taken  to  mean  established  so  as  to  be  capable 
of  recdving  "  inmates."  In  this  case  the  county  asylum  was  so  full  as  to  be  inca- 
pible  of  receiving  this  pauper.  Is  the  Act,  therefore,  to  be  rendered  nugatory? 
[CoLSRinGE,  J. — ^Where  there  is  no  county  asylum,  where  are  they  sent  then  ?]  To 
any  private  licensed  house.  [Colbridgb,  J. — Suppose  it  won't  receive  them  ?]  Their 
iriUingness  is  first  ascertained. 

Poihley,  on  the  same  side. — The  King  v.  Chagford  is  not  applicable.  It  is  disposed 
of  by  the  remark  of  Holroyd,  J.,  who  there  says — "  The  statute  cannot  be  con- 
itrued  to  apply  to  that  case,  though  probably  the  legislature  would,  if  it  had  occurred  to 
them,  have  provided  for  it.  The  words  used,  however,  are  too  express  to  include  the 
piesent  case."  In  this  case  they  are  different,  and  do  not  require  that  strict  construction 
which  obtains  in  the  interpretation  of  penal  statutes.  {Doe  dem,  Richardson  v. 
Thmag,  9  Ad.  &  Ell.,  per  Lord  Denman,  C.  J.,  572,  and  Coleridge,  J.,  575 ;  Henderson 
▼.  Sherborne,  2  M.  &  W.  239,  per  Lord  Abinger,  C.B.)  In  Edmonds  v.  Lawley  (6 
M.  &  W.  289),  Mr.  Baron  Parke  lays  it  down  that  "  the  sound  rule  of  construction 
^th  respect  to  Acts  of  Parliament  is,  that  the  words  are  to  be  read  in  their  ordinary 
^  usual  grammatical  sense,  unless  that  mode  of  construction  leads  to  manifest  incon- 
^ence,  or  is  repugnant  to  the  plain  intention  of  the  legislature." (5)  Now  the  pre- 
amble and  title  of  this  Act  shew  that  it  is  designed  expressly  for  the  more  effectual 
cire  of  pauper  lunatics ;  and  sections  41  and  38  both  provide  measures  for  immediately 
booaing  them.  It  is,  therefore,  grossly  inconsistent  with,  and  repugnant  to,  the  inten- 
tbn  of  this  Act,  so  to  construe  its  provisions  as  to  deprive  lunatic  paupers  of  all  place 
of  refuge  and  confinement,  when  the  statute  so  plainly  intends  to  provide  for  them  in 
lome  way  or  other.  Supposing  an  earthquake  were  to  swallow  a  county  asylum,  are 
all  lunatic  paupers  to  be  turned  adrift  ?  lliat  construction  can  alone  be  put  on  a  statute 
which  is  most  consonant  with  reason  and  equity.  (Plowd.  363,  and  see  3  Bac.  Ab. 
^1,  and  1  Inst.  97.)  (c) 

(a)  ThU  case  decided  that  the  irremovahility  of  found  in  the  recent  case  of  Smiih  v.  Bell  (10  M.  & 
t  pauper,  under  a  suspended  order,  consfqnent  on  W.  378,  and  2  Railway  Cases,  877),  in  which  it  was 
aa  estate  descending  to  him,  was  not  within  the  held,  with  respect  to  a  Railway  Act,  that  statutes 
pale  of  the  Act  35  Geo.  3,  c.  101,  s.  2,  empowering  are  to  be  construed  according  to  their  strict  gram- 
payment  of  expenses  during  suspension  of  orders  matical  construction;  that  a  proviso,  not  on  the  face 
of  removal,  which  is  confined  to  two  cases  only —  of  it  inconsistent  with  the  rest  of  the  statute,  is 
the  removal  of  the  pauper,  or  his  death  ;  and  that  not  to  be  limited  in  its  effect  by  that  which  does  not 
cxpedieDey  was  no  ground  for  straining  the  statute,  appear  on  the  face  of  the  statute,  arising  from  pe- 

{b)  These  cases  turned  on  points  totally  inapplicable  culiar  local  circumstances  ;  and  that  if  the  Act,  in 

to  the  statute  in  question ;  they  were  cited  merely  consequence  of  local  peculiarities,  becomes  inca- 

§oe  the  general  rules  laid  down  in  the  judgments  for  pable  of  being  carried  into  effect,  it  is  reasonable 


tike  eonstruetSon  of  statutes.     Tike  King  v.  Hall  (1     that  the  petitioners  for  it  should  suffer  by  their  de 
B.  St  Cr.  S37)  was  alto  dted.  fault,  rather  than  they  for  whose  benefit  ' 

(e)  A  very  elaborate  judgment  on  this  rule  will  be     pressly  provided  should  be  saved  harmless. 


11«  HAOSmULTES*  CA8E& 

Lord  DsRicAir,  C.J.— Hie  aessioiu  bave  done  quite  right  in  qnadung  flni  ordBr. 
This  is  a  case  for  which  it  is  dear  that  the  legislature  has  made  no  provinon.  Wen 
we  to  give  the  construction,  and  import  the  addition  into  this  statute,  which  it  is 
required  of  us  to  do,  we  should  in  effect  be  making  a  new  Act  of  Ftaliament.  SeedoK 
86  empowers  two  justices  to  order  the  removal  of  the  pauper  to  the  county  Inintie 
asylum,  where  one  shall  have  been  estabHshed,  and  only  in  case  none  shall  haTe  bees 
establiriied,  then  to  some  other  asylum.  Here  a  county  lunatic  asylum  has  been  cslib* 
lished,  and  there  is  no  likelihood  that,  where  a  county  asylum  is  once  established,  it 
will  ever  cease  to  exist.  In  this  case  there  is  no  authority  in  the  statute  to  renove 
pauper  lunatics  elsewhere,  and  the  order  of  Sessions  must  be  confirmed. 

Williams,  J. — ^The  argument  falls  short  in  convincing  me  that  we  can  npbdld  tiis 
order  of  the  justices.  The  more  plainly  it  is  made  to  appear  that  the  legislature  nrail 
have  had  these  cases  in  their  mind,  the  more  is  it  to  be  assumed  that  they  did  not 
intend  to  provide  for  them.  It  is  said  that  the  asylum,  being  full,  is  practicdly  the 
same  thing  as  no  asylum ;  but  for  this  case  the  Act  has  not  provided,  and  we  oamiik 
vcq>ply  tiiat  which  it  has  not  provided  for. 

GoLBRiDGB,  J. — The  object  of  the  statute  is  to  provide  for  tiie  proper  rtcep6xMid  , 
lunatic  paupers  ;  it  provides  a  new  mode  of  getting  rid  of  tiiat  miserable  parodual  cm 
which  had  previously  formed  the  chief  resource.  They  are  all  to  be  sent  to  the  proper 
place — the  county  asylum — and  only  where  there  is  none,  to  a  private  or  other  asylui ; 
this  is  the  uniform  practice,  and  it  must  be  regarded  as  an  inflexible  rule  thiA  the 
justices  are  bound  by  the  strict  condition  imposed  by  the  Act,  that  only  where  tiiere  ii 
no  asylum,  can  the  pauper  be  sent  elsewhere.  Here  there  was  one.  The  order 
therefore,  be  confirmed. 

Wig  HTM  AN,  J.,  concurred. 

Order  of  Sessions  confirmed,  quashing  tike  order  o/rmnopd. 
J.  C.  8. 


B.  C.     Wednesday,  November  13 

(BeSore  Mr.  Jvsncx  Pattbson.) 
Ex  parte  Jobk  Gbat. 

A  warrant  qf  eommiiment  under  the  6  Oeo,  3,  e.  25,  or  4  Gte. 
wmtt  AeU),  i$  mrtndOp  a  eoHvietion,  and  should  be  eonatrued  oi 
a  warrant  §et  ont  the  facte  qf  the  drfendant  hading  heen  brought 
9fe.f  hut  emUamed  no  allega^an  that  the  evidence  apamet  him 
imd,  and  theprieoner  wae  ordered  to  be  diaeherged, 

QfemrOf  whether  in  each  a  warrant  it  i»  n^eeaarjf  to  set  out  the  eeidenee  / 


A  RULE  luft  for  a  habeas  corpue  having  been  obtained  for  tlie  diachacge  of  Ae 
defendant  out  of  the  custody  of  the  Imper  of  the  House  of  Gomctian  at  SsU 
fixrd,  in  the  county  of  Lancaster,  a  return  was  made  by  the  gaoler  settiiig  forth  tbrt 
he  detained  the  deftmdant  by  virtue  of  the  fi)llowing  warrant  of  oommitnient : — 

r     To  the  constables  of  Aspull,  in  the  said  county,  and  to 
"  County  of  Lancaster./  the  keeper  of  the  House  of  Correction  at  Salfbrd,  in  tts 

Lsaid  county,  and  each  of  them. 
"  Whereas  information  and  complaint  have  this  day  been  made  unto  »e,  tte 
Honourable  Colin  linsay,  one  of  her  Majesty's  justices  of  the  peace  m  and  for  ths 
said  county,  and  residing  witiiin  the  same  county,  by  John  Johnson,  of  AxpdSL  in 
the  said  county,  coal-master,  upon  the  oath  of  the  said  John  Jofanaon,  tiiat  Jdfai 
Gray,  of  AspuU,  in  the  said  county,  collier,  did  contract  with  the  aaid  John  Johnaon 
to  serve  him  as  a  collier  at  his  woiks,  in  AspuU  afiireaaid,  for  the  tenn  of  twdve 
months,  firom  the  21st  day  of  September  last,  and  £d  afterwards,  to  wit,  on  tlie  SSad 
day  of  September  last,  enter  into  the  said  service,  and  did  aAorwirda,  to  wit,  on  tiha 
2nd  day  of  October,  A.D.  1844,  absent  lumsdf  firom  his  said  aonm  Mm  tlw 
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:  Mb  aud  contract  was  completed,  contrary  to  the  form  of  the  statnte  in  that  case 
ade  and  provided.  And  whereas  in  pursuance  of  the  statute  in  that  case  made  and 
wided,  the  said  John  Oray  was,  on  tins  1 1th  day  of  October,  at  Wigan,  in  the  said 
vnnty,  duly  brought  before  me  to  answer  the  said  complaint,  and  I,  the  said  justice, 
ily  Uiereupon,  then  and  there,  in  the  presence  as  well  of  the  said  John  Johnson  as 
;  the  said  John  Gray,  examine  and  inquire  into  the  proofs  and  allegations  of  the  said 
irties,  touching  the  matter  of  the  said  complaint,  and  upon  due  consideration  had 
lereof,  I  have  adjudged  and  determined  that  the  said  John  Gray  did  contract  with 
le  said  John  Johi^n  to  serve  him  as  a  collier,  for  the  said  term  of  twelve  months, 
ad  did  afterwards  before  the  term  of  his  said  contract  was  completed,  to  wit,  on  the 
dd  2nd  day  of  October,  in  the  year  aforesaid,  unlawfully  absent  himself  ^m  his 
nd  service,  contrary  to  the  form  of  the  statute  in  that  case  made ;  and  I  do  thereupon 
onvict  him,  the  said  John  Gray,  of  the  offence  and  misdemeanor  aforesaid.  These 
re  therefore  to  command  you,  the  said  constables,  forthwith  to  convey  the  said  John 
hay  to  the  said  House  of  Correction,  at  Salford  aforesaid,  and  to  deliver  him  to  the 
aeeper  thereof,  together  with  this  warrant ;  and  you  the  said  keeper  to  receive  the 
ud  John  Gray  into  your  custody,  in  the  said  House  of  Correction,  and  him  there 
•idy  to  keep  for  the  space  of  three  months  from  the  date  hereof,  and  for  your  so 
loing  this  shall  be  your  sufficient  warrant. 

"  Given  under  my  hand  and  seal,  the  1 1th  day  of  October,  A  J).  1844. 

(Signed)         "Colin  Linsay."     (Seal.) 

Bodkin  and  Huddlegtone  now  moved,  upon  reading  the  return,  that  the  prisoner 
ifaoald  be  discharged. — ^This  is  a  conviction  under  the  Masters  and  Servants  Act, 
4  Geo.  4,  c.  34,  s.  3,  and  in  Re  Tordoff  {13  L.  J.  M.  C.  145),  it  was  held  that  these 
vurants  are  also  convictions.  In  that  case  Lord  Denman  sa3rs — "  It  has  been  urged 
ftat  this  is  a  mere  warrant  of  commitment,  which  would  be  good  if  founded  upon  a 
good  conviction,  and  that  a  good  conviction  must  be  presumed ;  but  we  cannot  yield 
to  that  argument.  The  answer  is,  that  this  is  a  conviction,  for  all  the  necessary  words 
to  constitute  a  conviction  appear."  Here  a  warrant  of  conviction  has  been  returned, 
and  the  question  is,  whether  it  is  not  bad  upon  its  foce  ?  There  are  a  great  number  of 
oljections  to  this  warrant,  one  of  which  is,  that  it  does  not  appear  tbat  any  evidence 
^18  taken  upon  oath,  for  althoiigh  it  states  that  a  complaint  was  made  upon  oath,  it 
does  not  shew  that  any  witnesses  were  sworn,  or  indeed  any  vivd  voce  evidence  taken 
If  the  magistrate.  [Patteson,  J. — The  return  is  very  imgrammatical,  and  it  does  not 
9pear  that  any  witnesses  were  examined  at  all,  much  less  in  the  presence  of  the 
I*aooer,  who  has  a  right  to  cross-examine.]  Paley,  in  his  work  on  convictions,  says» 
Alt  all  convictions  must  be  founded  upon  oath,  and  all  general  expressions  upon 
tte  subject  must  have  reference  to  the  only  legal  method  of  convicting,  namely,  by 
pith.  This  point  was  before  the  Court  in  The  Queen  v.  Lewis  (13  L.  J.  M.  C.  46), 
ft  vbich  Mr.  Justice  Williams  held  the  conviction  to  be  bad  for  this  defect,  and  the 
two  cases  appear  not  to  be  distinguishable. 

Pattbson,  J.,  called  cm 

Cowing,  in  support  of  the  warrant  of  commitment. — The  case  of  The  Queen  v.  Lewis 
i  not  good  law.  This  conviction  is  founded  on  the  6  Geo.  3,  c.  25,  s.  4,  and  is 
Kferred  to  at  the  foot  of  the  printed  forms  of  the  warrant.  The  real  question  is,  what 
•  ^  nature  of  this  document  ?  It  is  not  strictly  a  conviction.  A  conviction  requires 
he  evidence  to  be  set  out  on  its  foce,  which  an  order  does  not.  This  warrant,  there* 
9fe,  partakes  more  of  the  nature  of  an  order  than  a  conviction.  [Pattbson,  J. — Sup- 
ose  it  is  an  order,  are  magistrates  to  convict  a  man  without  examining  witnesses  in 
b  presence  ?]  I  can  shew  that  the  evidence  was  taken  in  the  presence  of  the  prisoner, 
Bt  I  contend  that  it  is  not  necessary  to  do  so,  as  this  document  is  an  order,  and  should 
s  amatmed  as  such,  and  therefore  need  not  set  out  the  evidence.  [Pattsson,  J. — 
■in  not  convinced  even  of  that.]  In  commitments  for  vagrancy,  the  evidence  is  never 
t  ant,  and  these  forms  are  very  ancient,  and  yet  they  are  all  bad  if  this  objection  is 
ril  fimnded.  Tlie  Act  of  tiie  6  Geo.  3,  c.  25,  s.  4,  does  not  constitute  a  crime 
It  merely  enforces  a  private  arrangement ;  sec.  5  of  this  Act  describes  the 
BTUit  as  an  "older  of  commitment,"  and  it  is  therefore  an  order  and  not  a 
nrietioB;  and  if  this  be  ao,  it  is  withm  many  precedents.    In  Re»  v.  Bissey  (Sayer, 
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304),  it  was  held  that  a  conviction  under  the  11  Geo.  2,  c.  19,  for  fraudulently 
removing  goods,  was  an  order.  So  also  in  The  King  v.  Cheshire  (5  B.  &  Ad.  4^1). 
The  question  in  construing  these  documents  is,  does  it  appear  that  the  magistratB 
acted  within  his  jurisdiction — has  the  misconduct  complained  of  been  committed- 
does  it  appear  that  the  party  was  brought  before  the  magistrate,  and  has  the  latter 
decided  upon  the  complaint  ?  It  is  not  necessary  to  shew  how  the  evidence  was  given, 
it  is  quite  enough  that  it  appears  that  he  examined  into  the  case.  {The  King  v.  Stvf* 
fordshire,  12  East  572.)  It  is  enough  to  shew  in  this  warrant  that  the  magistrate 
had  jurisdiction,  for  it  will  be  implied  that  he  did  his  duty  and  took  the  evidence 
upon  oath.  (Johnson  v.  Reid,  6  M.  &  W.  124.)  [Patteson,  J. — ^There  would  have 
been  no  difficulty  in  saying  that  the  witnesses  have  been  examined  upon  oath.]  h 
orders  of  removal,  the  statement  of  the  evidence  having  been  taken  upon  oath  is  never 
made  upon  the  £eice  of  the  order.  If  this  objection  is  good,  all  orders  of  removal  are 
bad.  In  Munger- Hunger,  and  Warden  (Burn's  Jus.  tit.  Poor),  exception  was  taken 
to  the  order,  for  that  it  was  said  to  be  made  upon  due  examination  without  saying 
upon  oath.  But  by  the  Court — "  This  is  sufficient ;  for  it  is  said  to  be  made  upon  doe 
examination,  it  shall  be  understood  to  be  upon  oath."  [Fattsson,  J. — Aa  order 
of  removal  is  made  on  an  ex  parte  proceeding  and  for  the  benefit  of  the  pauper. 
The  question  here  is,  whether  a  party  is  to  be  deprived  of  his  liberty  on  a 
very  penal  proceeding  without  its  appearing  that  the  evidence  was  taken  upon 
oath  ?  What  does  it  signify  whether  you  call  this  commitment  an  order  or  a 
conviction }  The  effect  is  the  same.]  The  distinction  is,  that  in  a  conviction  aU 
these  matters  must  be  set  out,  and  in  an  order  they  need  not  be.  If  I  am  riglrf; 
in  my  argument,  this  commitment  is  good.  In  The  Queen  v.  Lewis,  this  line  of 
argument  was  not  taken.  [Patteson,  J. — The  last  case  is  that  of  Tordoff,  and  I 
don't  feel  called  upon  to  overrule  the  case  unless  you  shew  a  distinction.]  In  Tor- 
dofFs  case  it  did  not  appear  that  the  prisoner  was  present  at  the  examination  of  the 
witnesses,  which  is  otherwise  in  this  case.  If  the  argument  on  the  other  side  is  cor* 
rect,  the  whole  of  the  evidence  must  be  set  out,  because  some  of  the  witnesses  may  have 
affirmed,  or  there  may  have  been  a  confession.  [Pattbson,  J. — It  is  a  very  ingenioua 
distinction  to  take  between  an  order  and  a  conviction,  but  I  think  it  is  against  commoa 
sense  to  say  that  when  an  Act  of  Parliament  describes  an  offence,  and  gives  justices  a 
power  to  hear  and  determine  it  summarily,  and  gives  them  power  to  imprison  a  party, 
that  they  need  not  shew  that  they  took  the  evidence  upon  which  they  acted  upon  oath. 
There  is  this  distinction  certainly  between  TordoflTs  case  and  this  one,  that  here  the  ex» 
aminations  were  taken  in  the  presence  of  the  prisoner.  I  will  hear  the  other  points.] 

IBodkin  and  Huddlestone  then  proceeded  with  their  arguments  on  the  other  objections, 
and  Cowling  was  heard  in  answer ;  but  as  none  of  the  objections  formed  a  subject  of  the 
judgment,  we  omit  them  here.] 

Patteson,  J. — I  was  very  desirous  of  hearing  this  case  argued  out,  as  I  wished  to 
hear  Mr.  Cowling  on  one  or  two  objections  which  particularly  struck  me,  and  he  has 
satisfied  me  to  a  certain  extent  upon  many  which  were  of  such  a  nature  that  I  should 
not  have  liked  to  have  determined  them  myself.  The  great  question,  however,  is  the 
first,  and  I  confess  I  cannot  bring  my  mind  to  believe  that  the  justices  proceeded  upon 
the  6  Geo.  3,  c.  25,  and  not  upon  the  4  Geo.  4,  c.  34.  It  may  be  so,  but  I  am  not 
satisfied  that  it  is  so,  because  there  is  a  distinct  allegation  in  the  other  commitment 
that  Blaney  entered  into  the  service  ;  and  the  adjudication  sets  forth  that  he,  the  said 
Hugh  Blaney,  did  contract  with  the  said  John  Johnson,  and  did  enter,  and  afterwards 
absent  himself,  as  in  4  Geo.  4,  c.  34  ;  but  in  the  commitment  of  Gray,  the  adjudication 
is,  that  he  contracted  and  absented  himself,  omitting  the  fact  that  he  entered,  as  in  the 
6  Geo.  3,  c.  25,  and  I  am  satisfied  that  the  non-statement  of  the  entry  was  an  omissi(»< 
I  do  not  think  that  this  signifies,  only  it  is  a  little  remarkable,  and  I  don't  think  it  is 
right  or  honest  to  fall  back  on  the  6  Geo.  3,  when  they  find  that  it  is,  from  what  subse- 
quently transpires,  more  convenient  for  them  to  do  so.  If  the  omission  as  to  the  ew/TJf 
is  a  mistake,  let  them  say  so  ;  but  I  don't  like  to  be  told  that  it  was  purposely  done,  and 
not  by  mistake.  The  principal  question  here  is,  whether  or  not  it  is  necessary  to  say 
in  the  warrant  of  commitment  that  the  witnesses  were  examined  upon  oath  ?  Now, 
looking  at  the  two  cases  of  Ex  parte  Tordoff  and  The  Queen  v.  Lewis^  they  eeem  to  n» 
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D  go  the  full  length  of  shewing  this  conviction  to  be  bad.  I  cannot  agree  that  because 
a  Act  of  Parliament  states  that  a  magistrate  may  do  this,  that,  or  the  other,  in  general 
srms,  a  commitment  of  this  sort  is  an  order  and  not  a  conviction.  If  an  Act  of  Par- 
ament  says  that  magistrates  shall  have  authority  over  a  certain  offence,  a  warrant 
:ating  the  facts  of  a  complaint  made,  the  examination  of  witnesses,  and  the  adjudica- 
oa  is.  in  effect,  a  conviction.  The  substance  of  the  thing  is  a  conviction.  I  am  not 
et  driven  to  the  necessity  of  saying  whether  it  is  necessary  in  such  a  document  to  set 
at  the  evidence ;  this  question  will  no  doubt  be  determined  one  day  or  other ;  and  it 
Dght  to  be  determined  ;  but  I  am  unwilling  to  take  it  upon  myself  so  to  do.  The 
stum  states  [here  his  lordship  read  the  first  part  of  the  return] — it  then  states,  "1,  the 
lid  justice,  duly  thereupon,  then  and  there,  in  the  presence  as  well  of  the  said  John 
dinson  as  of  the  said  John  Gray,  examine  and  inquire"  (in  the  present,  instead  of  the 
B8t  tense),  '*  into  the  proofs  and  allegations  of  the  said  parties  touching  the  matter  of 
lie  said  complaint,  and  upon  due  consideration  had  thereof,  and  have  adjudged  and 
letermined,  &c."  Now  what  am  I  to  infer  from  that  ?  Am  I  to  infer  that  parties  were 
tDed  and  examined  upon  oath  ?  The  allegation  of  "  examine  "  may  mean  a  variety 
I  things,  but  if  proof  means  proof  upon  oath,  it  is  different.  It  may,  however,  mean 
bat  the  magistrate  read  over  the  complaint  to  the  party.  It  ought,  therefore,  to 
fpear  on  the  face  of  the  document  that  tiiere  had  been  witnesses  examined  upon  oath 
k  the  presence  of  the  parties.  In  TordofTs  case,  it  did  not  appear  that  the  examina- 
doQ  was  in  the  presence  of  the  prisoner ;  in  Lewis's  case  it  was  not  stated  that  it  was 
tdcen  upon  oath.  Putting,  therefore,  those  two  cases  together,  I  must  consider  the 
conviction  under  this  Act  as  I  would  any  other  conviction,  and  that  it  must  appear 
kth  that  the  examination  took  place  in  the  presence  of  the  party,  and  that  it  was  taken 

noath  ;  and  it  not  appearing  that  it  was  so  taken,  the  party  must  be  discharged.    I 
it  right  to  mention  that  I  have  stated  my  views  to  the  other  judges,  and  that 
tkey  concur  with  me. 

Rtde  absolute  for  the  habeas  corpus, 
I.  w,  s» 

V  The  reports  to  which  are  affixed  the  initials,  '*T.  W.  S./'  are  contriliuted  by  Thomai  W.  Sannderfy 
Etq.,  of  the  Middle  Temple,  Barrister-at-law. 


Ex  parte  Blaney. 

THIS  was  a  similar  case,  and  it  was  arranged  that  it  should  depend  upon  the  result 
of  the  foregoing  one. 
With  a  view  to  avoiding  expense,  it  was  understood  between  the  parties  interested 
in  tibe  case,  that  the  prisoners  should  be  discharged  if  the  Court  should  make  the  rule 
ibiolate  for  a  habeas  corpus,  without  the  necessity  of  their  being  brought  up. 
T.  w.  S. 


Q.B.  Wednesday,  November  13. 
Thb  Qubbn  v.  The  Inhabitants  op  Skipton. 

M  9rder  qfjuiiieet  made  under  9  Geo.  4,  c.  40, «.  38,  adjudging  a  pauper  to  be  ineane,  and  also  adjudi- 
eating  as  to  hie  aettlement,  ought  to  state  that  it  is  made  *'  upon  view  and  examination  qf  the  said  poor 
ptrwon,'*  or  upon  **  other  proqf*'  {which  should  be  specified),  A  mere  statement  that  it  **  appears  to 

ar,  two,  ifc.f  having  called  to  our  assistance  one ,  a  surgeon,  that  —  ft  insane,"  is  not  enough, 

eUiougk  thai  is  the  form  qfthe  warrant  given  in  the  schedule  to  the  Act;  and  therrfore,  an  order 
ta  the  above  form  having  been  appealed  against  and  confirmed,  this  Court  made  absolute  a  rule  for 
ptaskmg  the  order  of  Sessions,  both  orders  having  been  removed  by  certiorari, 

Smble,  that  on  appeal  against  orders  made  under  38  4*  42  u,  qfthe  above  statute,  the  appellant  does 
enough  tf  he  serves  the  Clerk  of  the  Peace  for  the  county  with  notice,  although  the  justices  are 
entiBred  as  respondents  in  the  appeal. 

fWALL,  in  a  former  Term,  obtained  a  rule  to  shew  cause  why  an  order  of  the  CJourt 
of  Quarter  Sessions  for  the  city  of  York,  confirming  an  order  of  two  justices 
i^udging  the  settlement  of  one  James  Gill  Scowby,  an  alleged  lunatic,  to  be  at  the 
tovnship  of  Skipton,  in  the  West  Riding  of  the  county  of  York,  should  not  be  quashed ; 
both  the  said  orders  having  been  returned  into  this  court  by  writ  of  certiorari. 
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The  order  of  the  two  justices  was  in  the  following  form : 

"City  of  York,  1    To  the  Churchwardens  and  Overseers  of  the  poor  of  the  township 
to  wit.  /        of  Skipton,  in  the  West  Riding  of  Yorkshire. 

"Whereas  it  appears  to  us,  two  of  her  Majesty'sjusticesof  the  peace  for  the  saiddty, 
having  called  to  our  assistance  William  Marshall,  a  surgeon,  that  James  Gill  Scowby^ 
chargeahle  to  the  parish  of  St.  Dennis,  in  the  said  city,  is  insane  :    And  whereas  by  t 
warrant  under  our  hands  and  seals  hearing  date  this  day,  and  directed  to  the  overseers  of 
the  poor  of  the  said  parish  of  St.  Dennis,  we  have  directed  them,  the  said  overseers,  to 
cause  the  said  James  Gill  Scowby  to  be  conveyed  to  the  house  of  William  MatterBoo, 
the  younger,  and  Thomas  Kilvington  Lamb  Walker,  situate  at  Heworth,  in  the  coun^   j 
of  York,  the  said  house  being  a  house  duly  licensed  for  the  reception  of  insane  persona:   j 
And  whereas  by  the  examination  upon  oath  of  Francis  Scowby  taken  before  us,  irt  ] 
£nd  and  adjudge  that  the  place  of  the  last  legal  settlement  of  the  said  James  GiU  \ 
Scowby  is  at  the  said  township  of  Skipton.     We  do,  therefore,  hereby  order  you,  the  j 
said  churchwardens  and  overseers  of  the  poor  of  the  said  township  of  Skipton,  to  pay  tp  , 
the  said  churchwardens  and  overseers  of  the  poor  of  the  parish  St.  Dennis  the  sum  of  ~ 
one  pound  ten  shillings,  being  the  reasonable  charges  of  conveying  the  said  James  GiO 
Scowby  to  the  said  licensed  house ;  and  also  to  pay  to  the  said  William  Mattersoo. 
the  younger,  and  Thomas  Kilvington  Lamb  Walker,  the  keepers  of  the  said  licensed 
house,  the  weekly  sum  of  eight  shillings  and  sixpence,  for  the  maintenance,  medicine^ 
clothing,  and  care  of  the  said  James  Gill  Scowby,  during  such  time  as  the  said  J.  G. 
Scowby  shall  be  confined  in  the  said  licensed  house.     Given  under  our  hands  and  sells 
this  seventeenth  day  of  October,  one  thousand  eight  hundred  and  forty-two. 

"  John  Swann.  (L.  S.) 
"Joseph  Buckle.  (L.S.)  " 

The  order  of  the  Court  of  Quarter  Sessions  (omitting  the  formal  matter)  set  fortii 
that  at  the  Epiphany  Quarter  Sessions  for  the  city  of  York,  1843,  the  churchwardeni 
and  overseers  of  the  poor  of  the  township  of  Skipton  entered  an  appeal  against  an  order 
under  the  hands  and  seals  of  John  Swann  and  Joseph  Buckle,  Esqrs.,  two  &c.,  bearing  : 
date  the  17th  day  of  October,  whereby  the  said  justices  did  adjudge  &c.  (setting  out 
the  adjudication)  ;  that  the  hearing  of  the  said  appeal  was  respited  until  the  next  Quarter 
Sessions,  when  the  said  appeal  came  on  to  be  heard ;  and  that  after  hearing  evidence 
and  the  arguments  of  counsel  on  both  sides,  it  was  ordered  and  adjudged  by  that 
Court,  that  the  said  order  be  confirmed,  and  the  same  was  confirmed  accordingly  (a)       '- 

At  the  trial  of  the  appeal,  the  following  objection  (amongst  others)  was  taken  to  the 
order  of  justices  :  That  the  order  was  bad  upon  the  face  of  it,  inasmuch  as  professing 
to  be  made  under  the  provisions  of  the  38th  section  of  9  Geo.  4,  c.  40,  it  did  not  pur- 
sue them  ;  for  that  it  did  not  appear  by  the  order  that  the  justices  making  it  were 
satisfied,  upon  "  view  and  examination  "  of  the  said  James  Gill  Scowby,  **  or  fron 
other  proof,"  that  he  was  insane.  Many  objections  to  the  order  of  Quarter  SessioM 
were  also  included  in  the  points  marked  for  argument. 

Notice  of  appeal  and  notice  of  trial  were  served  upon  the  Clerk  of  the  Peace,  the 
justices,  and  the  overseers  of  St.  Dennis  ;  but,  in  the  entry  of  the  appeal,  the  justices 
appeared  as  the  respondents. 

Bliss  now  shewed  cause. — The  objections  taken  in  this  case  may  be  divided  into  two 
classes  :  first,  those  directed  against  the  original  order ;  second,  those  which  apply  to 
the  order  of  Quarter  Sessions.  [Williams.  J. — Doesn't  it  all  turn  upon  the  validity 
of  the  order  of  justices  ?]  No ;  in  this  case  the  Court  is  not  at  liberty  to  look  at  the 
order  of  justices,  because  in  efifect  there  has  been  no  appeal  against  it.  The  case 
stands  thus  :  there  is  an  order  of  justices,  against  which  a  bad  appeal  has  been  brought; 
the  Court,  therefore,  can  at  all  events  go  no  further  than  to  quash  the  order  of  Sessions. 
[Williams,  J.^Does  it  appear  upon  the  order  of  justices  that  they  heard  any 
proof  at  all  ?  And  the  38th  section  of  the  statute  9  Geo.  4,  c.  40,  shews  that 
they  would  have  no  jurisdiction  without  examination.]  They  might  be  satisfied  by 
their  own  view.  [Lord  Denman,  C.  J. — ^Then  they  should  have  said  so.]  Tim 
languaore  of  the  order  is,  **  Whereas  it  appears  to  us,  &c.,  having  called  to  our  assist* 
ance  William  Marshall,  a  surgeon,  that  James  Gill  Scowby,  &c.,  is  insane."  NoW 
(a)  For  a  copy  of  this  order  see  antCf  p.  57. 
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iie  statate  provides  in  section  38,  that  the  justices  shall  "  call  to  their  assistance  a 
ihyncian,  surgeon,  or  apothecary ;"  and  then,  tiiat  "  if  upon  view  and  examination 
i  the  said  poor  person,  or  from  other  proof,  the  said  justices  shall  he  satisfied  that 
Dch  poor  person  is  insane,  the  said  justices  shall  make  inquiry  into  the  place  of  the 
ist  legal  settlement  of  such  insane  person."  Then  in  the  schedule  of  the  Act  the  form 
f  a  warrant  is  given.  That  form,  so  &r  as  it  is  applicable  to  the  order,  is  followed. 
lie  order  need  only  recite  so  many  facts  as  will  justify  the  warrant,  and  in  the 
tanner  thereby  pointed  out.  [Wiujams,  J. — Surely  tiie  foundation  of  the  autho- 
rs is  the  statute,  and  unless  that  is  complied  with,  the  authority  falls  to  the  ground. 
k)i.sRiD6B,  J. — How  is  the  warrant  referred  to  in  the  body  of  the  statute  ?]  The 
rords  of  the  statute  are : — "  And  it  shall  be  lawful  for  them  (the  justices),  if  they 
ball  so  think  fit,  by  an  order  under  their  hands  and  seals,  directed  to  the  said  over- 
eers  of  the  poor  (».  e,  the  overseers  of  the  parish  to  which  tbe  pauper  is  chargeable), 
tocording  to  the  form  in  the  schedule  (5)  annexed  to  this  Act,  (a)  to  cause  tiie  said 
^Qor  person  to  be  conveyed,"  &c.  It  therefore  sufficiently  appears  that  the  justices 
liaTe  found  the  pauper  insane  and  on  sufficient  evidence.  They  had  jurisdiction  to 
iedde  whether  he  was  insane,  and  they  have  decided  it.  They  say  '*  it  appears  to 
II;"  and  that  it  appeared  to  them  "upon  proof"  must  be  intended.  [Loan  Dsv- 
lus,  C.J. — ^The  Act  of  Parliament  says,  "  Upon  its  being  made  known  to  any  justice 
i£  any  county  that  a  poor  person,  chargeable  to  any  parish  or  place  within  such 
eoonty,  is  deemed  to  be  insane,  either  by  notice  firom  the  overseer  of  such  parish  or 
odierwise,"  the  justice  may  require  him  to  be  brought  before  any  two  justices  of  the 
peace  of  the  same  county ;  "  and  if  upon  view  and  examination  of  the  said  poor 
person,  or  from  other  proof,  the  said  justices  shall  be  satisfied  that  such  poor  person 
ii  insane ;"  then  the  justices  shall  inquire  into  his  settlement,  and  may  order  the  over- 
Iter  to  convey  him  to  the  county  lunatic  asylum,  or  to  a  licensed  house,  by  a  warrant, 
the  form  of  which  is  ^ven  in  the  schedule  to  the  Act.  The  form  of  the  warrant,  there- 
Ixre,  is  perfectiy  right ;  it  follows  the  form  given  by  the  Act ;  but  upon  the  face  of  the 
vder  the  foundation  for  issuing  it  seems  to  be  totally  wanting.]  But  the  Court  has 
00  power  to  deal  with  the  original  order  of  the  justices  at  all,  for  the  Court  of 
Qniuter  Sessions  had  no  jurisdiction  to  entertain  the  appeal,  the  justices  having  been 
liade  respondents  instead  of  the  Clerk  of  the  Peace.  The  case  of  Reg.  v.  The  Jus* 
Mees  of  Kent  (2  Q.  B.  686)  decides  that  point.  There,  two  justices  had  made  an 
order  under  9  Geo.  4,  c.  40,  adjudicating  as  to  the  settiement  of  a  pauper  lunatic,  and 
crdering  the  overseers  of  the  parish  in  which  the  settlement  was  adjudged  to  defray 
the  expenses  of  maintenance,  &c.  Notice  of  appeal  was  given  to  the  Clerk  of  the 
Fesce  for  the  county ;  but  no  sufficient  notice  was  given  to  the  justices  who  made  the 
order,  and  the  Court  held  that  that  was  not  necessary ;  for  that  the  proviso  of  stat. 
9  Geo.  4,  c.  40,  s.  54,  that  the  overseers  of  the  parish  in  which  such  justices  shall 
trudge  any  insane  person  to  be  settled  may  appeal  to  the  Sessions,  giving  notice  to 
ike  Clerk  of  the  Peace  for  the  county,  who  shall  be  respondent,  applies  not  only  to  cases 
(ipecified  in  that  section)  in  which  criminal  lunatics  are  detained  by  order  of  any 
Court,  &c.,  but  also  to  cases  in  which  justices  have  adjudged  as  to  the  settlement  of 
puper  lunatics,  and  made  orders  of  maintenance  on  their  parishes  under  sections  38 
ind  42.  The  54th  section  of  the  Act  is  clearly  imperative ;  it  provides  that  notice 
tt  to  be  given  to  the  Clerk  of  the  Peace,  "  who  shall  be  respondent."  It  is  true  that 
ID  this  case  notice  was  given  to  both ;  but  that  will  not  exempt  parties  from  the 
iiecessity  of  choosing  the  right  respondents.  In  this  case  the  wrong  respondent  was 
idected ;  and  no  Court  of  Quarter  Sessions  can  review  an  order  of  justices  as  be- 
tween strangers.  The  order  of  Sessions  therefore  was  made  without  jurisdiction, 
and  may  be  quashed  by  this  Court ;  but  that  does  not  necessarily  bring  the  original 

(•)   Schedule    No.    5.  —  Form    of  -warrant.  —  to  be  conreyed  to  the  coanty  lunatic  asylum 

**  Wbcreas,  it  appears  to  us, ,  two  of  his  Majes-  established  at ,  or  to  the  house  of ,  situate 

Vs  JBsticcs  of  the  petice  for  the  county  of ,  hav-  at ,  in  the  county  of ,  the  said  house  beio; 

iif  oiled  to  our  assistance ,  a  physician,  or  sur-  a  house  duly  licensed  for  the  reception  of  insane 

|Rn,  or  apothecary  (as  the  case  may  be),  that ,  persons.     Given  under  our  hands  and  seals  this 

■hii|i  ibii  to  the  parish  of ,  in  the  said  county,  day  of .    To  tbe  overseers  of  the  poor  of 

ii  leaatic,  iosanr,  or  a  danRcrous  idiot  (as  the  case  the  parish  of •** 

^  be),  yon  are  hereby  d&ected  to  cause  the  said 
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order  under  the  notice  of  the  Court.  In  Rex  v.  The  Justices  of  Middlesex  (5  Ad.  &  EIL 
626),  where  it  was  decided  that  under  stat.  13  Geo.  2,  c.  18.  s.  5,  a  certiorari  to  re- 
move  an  order  for  stopping  a  highway  may  he  applied  for  within  six  calendar  months 
after  such  order  has  been  confirmed  at  Sessions,  though  more  than  six  calendar 
months  have  elapsed  since  the  order  was  made,  Coleridge,  J.,  said,  "  The  cer* 
tiorari  here  was  in  time  as  far  as  regarded  the  order  of  Sessions ;  and  the  question  is, 
whether  that,  being  removeable,  drew  with  it  the  former  order  ?  I  think  that  the 
limitation  of  stat.  13  Geo.  2,  c.  18,  cannot  at  any  rate  apply  where  the  first  order  is 
of  no  effect,  unless  enrolled  at  the  Sessions."  That  is  not  so  with  regard  to  tfaiB 
order ;  which  now  stands  in  effect  as  an  order  unappealed  against ;  and  ought  to  be 
confirmed  by  this  Court.  Rex  v.  Harrowhy  (Burr.  S.  C.  102),  was  a  case  in  whidi 
an  order  of  removal  was  made  on  the  13th  January;  on  the  20th  April  that  order 
was  called  in  by  two  justices  (one  of  whom  was  one  of  the  persons  who  made  it),  and 
another  order  made ;  on  the  4th  May,  an  appeal  was  entered  against  the  first  order 
at  an  adjourned  Sessions,  when  it  was  confirmed,  but  it  did  not  appear  when  the 
original  Sessions  were  first  holden.  There  the  Court  held  the  second  order  irregular 
as  being  made  pending  the  first,  and  before  any  appeal,  and  without  shewing  any  sob* 
sequent  settlement  to  have  been  gained ;  but  that  the  first  order  must  be  confirmed* 
though  the  confirmation  of  it  at  Sessions  was  invalid,  because  it  did  not  appear  whea 
the  original  Sessions  were  holden.  Accordingly,  in  that  case,  the  original  order  was 
confirmed ;  and  the  order  of  Sessions  quashed.  Further,  the  rule  here  only  calls  upon, 
the  Court  to  quash  the  order  of  Sessions. 

R,  Hall,  contrk. — As  to  the  original  order,  the  form  of  warrant  given  in  the  sche* 
dule  to  the  Act  is  not  applicable.  The  order  adjudging  the  settlement  is  subseqaenfe 
to  the  warrant,  and  is  entirely  distinct  from  it.  The  one  is  merely  a  direction  to 
convey  the  pauper  to  the  asylum  or  licensed  house ;  the  other  is  an  order  adjadging^ 
the  settlement  of  the  party,  and  requiring  the  overseers  of  the  parish  in  which  the 
settlement  is  adjudged  to  defray  the  expenses  of  maintenance,  &c.  The  authority  to 
make  that  order  must  appear  upon  the  £ce  of  it ;  that  is  wanting  here,  and  that  order 
therefore  must  be  quashed.  Then  as  to  the  order  of  Sessions,  that  must  be  quashed  $ 
because  it  confirms  an  invalid  order.  No  doubt  the  Sessions  had  jurisdiction ;  all  tbe 
requisites  of  the  statute  were  complied  with ;  notice  of  appeal  and  notice  of  trial  weP0 
given  to  the  Clerk  of  the  Peace  as  well  as  to  the  justices  and  overseers ;  that  is  all 
that  the  54th  section  of  the  statute  requires  of  the  party  appealing ;  the  words  are  :*-* 
*'  giving  reasonable  notice  thereof  to  the  Clerk  of  the  Peace  of  such  county,  who  shsU 
be  respondent  in  such  appeal."  That  leaves  the  parties  no  choice ;  neither  the  Coiir^ 
nor  the  parties  are  put  to  any  election  in  the  matter ;  in  all  cases,  included  in  ^StmX 
clause,  the  Clerk  of  the  Peace  is,  by  virtue  of  it,  made  respondent ;  and  if  the  appellaat 
gives  him  reasonable  notice  of  the  appeal,  he  has  done  all  that  the  statute  impoee0 
upon  him.  The  argument,  therefore,  that  the  Court  cannot  look  at  the  original  order* 
fiedls  to  the  ground. 

Lord  Dbnhan,  C.J. — The  rule  only  calls  in  question  an  order  of  Sessions  coo* 
finning  an  order  of  justices,  and  we  cannot  go  beyond  our  own  rule ;  but  that  mat 
be  made  absolute. 

Rule  absolute  to  quash  the  order  of  Sessions, 
B. 


The  Qubbn  v.  The  Inhabitants  of  South  Fbrribt. 

liUan  establiihed  rule  of  the  Court  not  to  hear  any  ea»e,  etated  by  the  Seuiontf  which  promdes  Ust 
in  one  event  the  Seaioni  shall  enter  continuances  and  hear  the  appeal, 

ON  appeal  against  an  order  of  two  justices  removing  Wm.  Camel,  his  wife  and 
children,  from  the  township  of  Shipton,  in  the  East  Riding  of  the  county  of 
York,  to  the  parish  of  South  Ferriby,  in  the  county  of  Lincoln,  the  Court  of  Quaiter 
Sessions  confirmed  the  order,  subject  to  the  opinion  of  this  Court  upon  a  case  "tAoA 
concluded  thus  : — "  If  the  Court  of  Queen's  Bench  should  be  of  opinion  that  the  omis- 
sion of  the  name  of  the  county  wherein  the  parish  of  Huggate  is  situate  ought  not  to 
bave  prevented  the  appellants  from  being  allowed  to  produce  evidence  in  support  of  tiie 
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seventli  ground  of  appeal,  then  the  Sessions  to  be  directed  to  enter  continuances  and  to 
hear  the  appeal.  If  the  Court  should  be  of  the  contrary  opinion,  then  the  order  of 
Sessions  to  be  confirmed." 

Archbold,  in  support  of  the  order  of  Sessions. — This  case  cannot  be  argued ;  it  states 
that  in  one  event  the  Sessions  are  to  be  directed  to  enter  continuances  and  hear  the 

appeal.    In  Reg.  v.  Kesteven  and  Reg,  v.  Macclesfield  (3  Q.  B.  810,  &  822  a.),  the  Court 
lefused  to  hear  cases  so  stated.     [Lord  Denman,  C.  J. — Yes ;  the  object  in  coming 

here  is  not  to  enter,  but  prevent  continuances.] 
Aeiji,  contr^. — This  Court  has  issued  a  rule  to  shew  cause  why  the  order  of  Sessions 

libonld  not  be  quashed.     [Colbridob,  J. — But  we  can  only  quash  the  order  upon  a 

tise  submitted  to  us  by  the  Sessions;  then  if  that  case  be  so  stated  that  we  cannot 

entertain  it,  what  are  we  to  do  ?]      There  is  a  possibility  that  the  decision  of  this 

Coort  may  be  final. 
Lord  Dbnmak.  C.J.— -We  cannot  act  upon  possibilities.     The  case  must  be  struck 

art.  Case  accordingly  struck  out  of  the  paper. 


Q.B.  Saturday,  Nov.  16. 

Thb  Qubbn  v.  Thb  Inhabitants  of  Bloxham. 

Ajwrai  which  omitM  the  wordM  "brfore  fn«/'  but  merely  siatet  that  it  wtu  twom  at  a  given  place 
md  timet  with  the  eignaiure  of  the  eommisrioner,  ie  fatally  drfective ;  and  the  drfeei  it  not  cured 
hf  another  document  annexed^  and  rrferring  to  the  affidavit,  elating  it  to  have  been  sworn  be/ore 
the  eommiettoner. 

The  Court  will  not  amend  a  fatal  drfect  in  a  jurat :  overruling  Rex  ▼.  Hall. 

JXIGOTT  had  obtained  a  rule  nisi  in  the  Bail  Court  on  the  12th  inst.  to  set  aside 
the  writ  of  certiorari,  whereby  the  respondents  in  this  case  had  brought  up  an 
wkr  for  the  removal  of  a  pauper  which  had  been  quashed,  subject  to  the  opinion  of 
ttoB  Court,  upon  a  case  granted. 

It  appeared  that  the  usual  notice  of  the  intention  to  apply  for  a  certiorari  had  been 
dnly  served  upon  two  justices ;  but  the  affidavit  required  by  the  statute  to  attest  the 
lenrioe  of  the  notice  was  defective,  inasmuch  as  the  jurat,  instead  of  purporting  to 
heawom  "  before  me"  (the  commissioner),  was  in  these  words : — 
"Sworn  at  Banbury,  in  the  county  of  Oxford,  this  8th  day  of  February,  1844. 

"  William  Munton, 
"  A  Commissioner  of  the  Court  of  Queen's  Bench." 
This  affidavit  was  affixed  to   the  notice,   and  on  the  notice  itself  were   these 
words: — 

"  This  is  the  notice  referred  to  in  the  annexed  affidavit  of  Charles  Egg,  sworn  before 
«e,  this  8th  day  of  February,  1844. 

"William  Munton." 
The  case  was  entered  in  the  paper  to  be  heard  on  the  9th  of  November,  on  the 
I2th  this  rule  was  obtained. 

Keating  (with  whom  was  Pashley)  now  shewed  cause. — The  words  "  before  me," 
thich  constitnte  the  sole  omission,  are  not  essential.  {The  Queen  v.  Sikstone,  (a) 
2  Q.  B.  520,  2  G.  &  Dav.  396.)  I1ie  judgment  of  Mr.  Justice  Williams  in  that 
cise  shews  that  the  whole  instrument  is  to  be  taken  together,  and  that  if  it  thus 
lofficiently  appears  that  the  affidavit  was  properly  made,  it  suffices.  [Lord  Dbnman, 
C.J. — That  case  does  not  apply,  for  here  there  is  an  actual  deficiency.]  In  order  to 
the  invalidity  of  the  jurat,  it  must  be  taken  that  the  commissioner  did  not  see  the 
irear ;  but  from  the  whole  of  the  documents  it  clearly  appears  that  he  did. 
has   been   held  that  where  the  place  where  an  affidavit  was  sworn  is  omitted, 

(c)  In  tttt  CMC  an  czamination  had  the  following  of  two  parties.     The  Sessiont  quashed  the  order, 

iant :— ^^  Sworn  beton  me  on,*'  &c. ;  and  "  /  do  holding  that  it  did  not  appear  that  the  examination 

Mfd^  certUy  that  the  above  examination  was  read  was  taken  before  two  jostices.     The  Q.  B.  held 

^fcr,^  fte.    Mbee  this  there  followed  the  signatures  otherwise. 
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liie  jurat  may  neverthdess  be  good.  (Symmera  v.  Wason,  1  Bos.  &  Pol.  105.)  M 
tiie  facts  must  be  looked  at :  the  notice  was  properly  served ;  it  bears  upon  it  tiic 
words,  "  the  annexed  affidavit  sworn  before  me/'  thus  coupling  the  jurat ;  and  tiie 
same  commissioner  signs  both,  and  both  bear  the  same  date,  thus  removing  all  pos- 
sible doubt  that  the  affidavit  was  sworn  in  the  presence  of  the  commissioner.  The 
application  is  also  too  late ;  the  case  was  granted  by  the  Sessions  in  October,  1843, 
and  this  rule  was  obtained  only  four  days  ago.  Where  a  defendant  was  arrested  on  a 
ca.  sa,  issued  upon  a  judgment  received  by  defiault  on  the  5th  of  April,  it  was  hdd  too 
late  to  apply  to  set  aside  the  writ  on  April  the  25th,  upon  the  ground  tiiat  the  writ  was 
irregular.  (Davies  v.  Watkins  2,  Dowl.  N.  S.  930.)  They  ought  to  state  when  thqr 
were  first  aware  of  it.  The  giving  of  this  notice  to  the  justices  where  a  certiormi 
goes  after  a  case  is  granted  by  the  Sessions  is  mere  form.  (The  Queen  v.  I%e  JnAs- 
hitants  of  Cartworth,  3  G.  &  D.  162,  per  Coleridge,  J.)  It  was  contended,  on  obtain^ 
ing  this  rule,  that  perjury  could  not  be  assigned  upon  this  affidavit. 

In  the  case  of  The  King  v.  Emden  (9  East,  437),  an  indictment,  after  setting  out  si 
much  of  the  affidavit  as  contained  a  false  oath,  concluded  with  a  prout  paiet  by  the 
affidavit  affiled  in  B.  R.  at  Westminster,  and  on  this  there  was  an  acquittal ;  after  whidi 
the  same  defendant  was  indicted  again  in  Middlesex  for  the  same  perjury,  but  thk 
second  indictment  set  out  the  jurat  of  the  affidavit ;  it  was  stated  to  have  been  sworn 
in  London,  which  was  traversed  by  an  averment  that  in  fact  the  defendant  was  80 
sworn  in  Middlesex,  and  not  in  London.  There  it  was  held  th&t  autrefois  acquit mi^ 
be  pleaded,  for  the  jurat  was  not  conclusive  as  to  the  place  of  swearing,  and  the  same 
evidence  might  have  been  given  under  the  first  as  under  the  second  indictment. 

Paahley  was  stopped  by  the  Court,  who  called  on — 

Pigott,  contrk. — Perjury  could  not  be  assigned,  on  this  affidavit,  under  the  terms  of 
29  Chas.  2,  c.  5.     On  this  affidavit  it  does  not  appear  that  the  commissioner  who  signs  .7 
the  jurat  was  the  same  person  before  whom  the  oath  was  taken.     It  may  have  been    - 
sworn  before  some  person  who  has  no  jurisdiction,  for  aught  that  appears  to  the  con-    :| 
trary ;  for  the  commissioner  merely  attests  that  it  was  *'  sworn  at  Banbury."    Evay   '- 
case,  except  R.  v.  Emden,  since  the  very  institution  of  affidavits,  has  ruled  that  the    ~J 
jurat  is  an  essential  part  of  the  instrument,  and  that  defects  in  it  are  fatal.    TV    ; 
Queen  v.  Silkstone  has  no  bearing  at  all  on  this  case  ;  it  was  one  of  mere  ambignitf.     : 
[Loan  Denman,  C.  J. — Your  argument  is  as  if  it  were  not  sworn  at  all.]     It  may 
have  been  sworn,  but  it  does  not  appear  before  whom.     Laxity  must  not  creep  inta> 
these  documents.     In  The  King  v.  The  West  Riding  (3  M.  &  Sel.  493),  a  jurat  omit- 
ted  to  state  the  place  of  the  swearing,  and  it  was  there  laid  down  by  the  Court  that 
"  to  dispense  with  these  forms  is  only  to  get  into  uncertainty  and  mischief,  and,  by  a 
strain  of  jurisdiction,  to  help  parties  through  that  which  they  ought  to  look  to  them- 
selves."    The  respondents  say  we  must  refer  to  the  notice  to  supply  the  defect  in  tbis 
jurat ;  that  is,  to  construe  one  document  by  another  which  must  have  been  subsequent 
made.     We  can  do  nothing  of  the  sort.     A  jurat  must  be  perfect  in  itself.     If  tiua 
mode  of  perfecting  a  document  were  permitted  after  it  is  executed,  merely  pinning  one 
to  another  would  suffice,  or  pinning  fifty  together,  though  separately  defective,  would 
be  enough.     This  cannot  be.     The  memorandum,  or  the  notice,  speaks  only  of  the 
affidavit  as  annexed,  not  as  part  of  the  same  document.    Either  they  must  contend,  on 
the  other  side,  that  these  are  two  jurats,  or  that  both  put  together  they  make  a  jurat 
This  is  inadmissible.     In  the  case  of  The  Queen  v.  The  Inhabitants  of  S^pston-on'Stour 
(1  D.  &  Mer.  123,  S.  C.  13,  J.  L.  M.  C.  123).     The  strictness  with  which  affidavits 
are  construed  further  appears  in   Oshom  v.  Tatum  (1  Bos.  &  Pul.  271),  where  a  rule 
was  discharged  because  the  affidavit  on  which  the  rule  nisi  was  obtained  waa  not  enti- 
tled in  any  court,  the  words  "  in  the  "  being  only  prefixed.    Also,  where  an  affidavit  is 
sworn  by  two  deponents,  it  was  held  that  the  names  of  both  must  be  specified  in  the 
jurat.     {Houlden  v.  Fasson,  6  Bing.  236.)     So,  if  the  month  be  omitted,  the  jurat  u 
bad.     (Ifood  v.  Stephens,  3  Moore,  236.)     It  is  also  fatal  to  omit  the  designation  of 
the  person  who  signs  the  jurat  as  commissioner.     (Howard  v.  Brown,  4  Bing.  398.) 
Where  the  jurat  of  a  joint  deposition  was  in  these  words :  "  Sworn  at  C,  the  2drd  g£ 
January,    1843,   being  read  over  to,  and  fully  understood  by,  the  said  J.  A.  and 
M.   A.,   before  me  and  a  commissioner,    &c."     This   was  held  fatally  defective^ 
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Iwcauae  it  did  not  shew  that  both  the  deponents  had  been  sworn.  (Pardoe  y.  Terrett, 
2  Dowl.  N.S.  903.)  In  this  case  the  jurat  is  equally  defective,  for  the  affidavit  is  not 
stated  to  have  been  sworn  before  a  person  entitled  to  take  it. 

PofA/ey,  in  reply. — ^There  is  no  stringent  rule  in  the  case.     The  Court  has  a  discre- 
tion in  the  matter.     Omnia  rite  acta  :  it  is  to  be  assumed  that  the  commissioner  did 
bis  duty.      In  The  King  v.  The  Inhabitants  of  Whiston  (4  Ad.  &  £11.  607),  it  was 
kdd,  that  inasmudi  as  justices  ought  not  to  allow  a  parish  indenture,  unless  notice  was 
profed,  the  presumption,  therefore,  was,  that  having  allowed  it,  the  notice  had  been 
Mf  proved.    The  same  point  was  again  so  decided  in  The  King  v.  The  Inhabitants  of 
Witneg    (191).  (a)      [Loan  Denman,  C.  J. —  Suppose   the   case  of  a  marksman, 
and  that  there  was  no  statement  of  its  having  been  read  over  to  him ;  the  same  rule 
tibtt  prescribes  its  being  done,  prescribes  that  it  shall  be  stated ;  would  the  jurat  be 
nlid  with  such  an  omission  ?]     No  doubt  that  if  a  man  is  a  commissioner  of  this 
Court,  he  ought  to  know  his  duty,  and  to  have  done  it.     It  was  held  in  Doe  dem, 
Nmmeg  v.  Gore  (2  M.  &  W.  320),  that  it  was  not  necessary  for  a  plaintiff  to  prove 
Ait  a  commissioner  was  duly  qualified,  and  had  given  notices,  as  required  by  an  Inclo- 
tmt  Act,  before  the  execution  of  a  conveyance,  upon  which  the  plaintiff  declared  in 
^ectment.    Poole  v.  Hill  (9  Dowl.  300)  also  supports  the  same  presumption,  and  is  dis- 
tJDgoishable  from  Potter  v.  Nicholson  (8  M.  &  W.  294),  (b)  and  the  cases  cited  on  the 
odier  side.     In  this  case  it  would  have  been  gross  misconduct  in  the  commissioner  to 
kfe  declared  that  the  annexed  affidavit  was  sworn  before  him,  unless  it  had  been  so ; 
ttd  such  misbehaviour  is  not  to  be  presumed.     At  any  rate,  the  Court  will  amend  the 
jurat,  or  send  it  back,  that  the  words  '  before  me'  may  be  inserted.     (Ex  parte  Hall,  8 
L  Jour.  Q.B.  21 1  ;(c)  DoumingY.  Jennings,  5  Dowl.  373  ;  (d)  Ex  parte  Smith,  2  Dowl. 
^7.)  (e)    This  is  clearly  a  case  for  amendment ;  for  the  application  for  this  rule,  made 
on  the  ground  of  this  mere  technical  informality,  was  not  moved  for  till  the  eve  of  the 
4y  on  which  the  case  was  to  be  tried  on  the  merits. 

Loan  Denman,  C.  J. — It  was  an  impression  at  first,  that  we  ought,  if  possible,  to 
set  over  this  technical  objection,  so  as  to  get  at  the  merits  of  the  case  itself.  But  we 
linst  adhere  to  established  rules ;  and  especially  to  the  wholesome  provision  which 
i^oires  that  the  jurisdiction  of  a  person  who  administers  an  oath,  and  also  the  fact 
tibat  the  oath  has  been  taken  before  the  person  who  has  authority  to  take  it,  should 
appear  in  the  jurat.  There  is  no  difficulty  in  doing  this,  nor  hardship  in  requiring  it 
to  be  done.  No  single  case  has  been  cited  which  is  an  authority  against  this  require- 
ment. The  rules  are  sufficiently  laid  down,  and  it  is  very  important  to  bear  in  mind 
Ac  words  of  the  Court  in  The  King  v.  The  Justices  of  the  West  Riding,  in  3  M.  & 
Sdw.  494  :  "To  dispense  with  these  forms,  is  only  to  get  into  uncertainty  and  mis- 
duef,  and,  by  a  strain  of  jurisdiction,  to  help  parties  through  that  which  they  ought  to 
look  to  themselves."  Neither  must  we  strain  our  jurisdiction,  and  thereby  invite 
iRegularity  and  encourage  serious  defects.  This  is  a  defect  which  goes  to  the  juris- 
diction. The  course  we  are  taking  will  caution  parties  for  the  future,  and  have  the 
cftct  of  inducing  more  care  in  the  execution  of  jurats.  We  cannot  amend.  In  the 
oie  of  Ex  parte  Hall,  in  which  I  took  part,  an  indulgence  was  granted  which  ought 
lot  to  have  been  shewn.  To  amend  in  these  cases  would  be  to  encourage  negligence 
where  strictness  is  essentially  necessary. 

Williams,  J. — ^We  wish  to  sustain  the   strictness  with  which  jurats  must  be 


'i?. 


'•)  In  that  caie  Williams,  J.,  expressly  says,  fidavits  had  passed  by,  allowed  this  affidavit  to  be 

'  I  to  the  notice,  this  is  not  like  the  case  of  an  sent  back  to  be  made  perfect,  upon  first  being  satis- 

Megatkm,  wUeh  it  is  necessary  to  make  in  order  to  fied  that  it  had  originally  been  made  in  due  time. 

shcwjviadfetioo.**  {d)  In  Downing  v,  Jennings,  the  omission  of  the 

H)  TUi  CMe  dedded  that  the  attestation  of  an  letter"  s'*  after  the  word  defendant,  in  a  rule  to  sign 

gttmaef  to  m  party  executine  a  cognovit  is  bad,  judgment  as  in  case  of  a  nonsuit,  was  supplied,  it 


snhsoibe  himself  *'  as   such  attorney,''^  being  an  omission  made  by  the  officer  of  the  Court. 

•  1  &  9  Vict.  c.  110,  8. 9,  which  expressly  and  (e)  In  Ex  parte  Smith,  Williams  moved  to  re- 
in tcnss  leqniwi  him  to  do  so.  admit  an  attorney.    The  onlv  peculiarity  in  the  case 
(r)  Thnt  erne  dedded,  that  where   an  affidavit  was,  that  the  names  of  the  deponents  were  omitted 
beftm  m  eommisBioner  was,  by  that  commis-  in  the  jurat.    Pattbson,  J. — "  As  that  appears  to 
'a  Ofsn  ut,  aent  np  to  the  Court  in  an  imper-  be  only  an  omission  of  my  clerk,  let  a  new  jurat  be 
,  the  Court,  though  the  time  for  filing  af-  written,  and  I  will  sign  it.'* 
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executed.  To  sanction  these  defects  in  them  would  lead  to  an  unsafe  and  unsound 
mode  of  proceeding.  This  defect  cannot  be  helped  by  reference  to  some  other  docu^ 
ment.  The  words  of  reference  may  be  open  to  the  same  species  of  doubt  and  uncer- 
tainty as  the  jurat  itself.  It  must  be  henceforth  understood  that  it  ia  required  that 
jurats  shall  be  perfect. 

Coleridge,  J. — If  this  is  an  irregularity  only,  it  is  clearly  one  which  cannot  be 
waived ;  still  less  can  it  be  cured  by  referring  to  the  notice  to  explain  it.  Were  we  to 
admit  this,  we  should  have  some  subsequent  affidavit  to  explain  the  defects  in  the  jurat. 
I  think  we  must  stop  where  we  are,  and  uphold  a  strict  observance  of  all  the  essential 
requirements  respecting  jurats.  I  wish,  with  my  lord,  that  we  could,  if  possible,  have 
got  over  this  informality,  and  have  gone  into  the  merits  of  the  case ;  for  we  cannot 
help  feeling  that  this  omission  was  probably  accidental ;  but  the  rule  is,  that  affidavits 
sh&dl  be  sworn  before  the  person  who  takes  them.  It  is  argued,  that  it  may  be  assumed 
that  the  affidavit  was  thus  taken,  although  it  be  not  so  stated  in  the  jurat :  if  we  held 
this,  it  is  not  likely  that  we  should  ever  see  another  affidavit  with  the  words  "  before 
me"  annexed  to  it  again. 

WiGHTMAN,  J. — This  jurat  is  fatally  defective.  It  is  quite  consistent  with  it  that  thit 
affidavit  should  have  been  sworn  before  some  other  person  than  the  commissioner  who 
has  signed  the  jurat.  We  are  told  that  the  defect  is  supplied  by  an  identification  of 
the  notice  upon  another  paper  which  refers  to  the  affidavit,  and  states  that  it  was  sworn 
before  the  same  commissioner ;  but  that  is  not  stated  in  the  jurat  itself,  and  it  seetnt 
to  me  that  you  cannot  supply  an  important  omission  by  a  mere  declaration  afterwanb 
made. 

Rule  absolute,  quashing  the  certiorari. 


B.C.  November  4,  18,  and  21. 

(Before  Mr.  Justice  Pattssok.) 
Thb  Queen  v.  The  Recorder  of  Bolton. 
Mandamu*  to  a  Recorder  at  Sesnotu  to  hear  the  matter  of  an  iigppeal,  and  give  eoete. 

Where  an  Act  of  Parliament  empowers  juaticee  tummarily  to  hear  and  adjudicate  upon  eon^Mniibf 
nuutere  against  their  workmen,  and  permits  the  drfendant  to  appeal  against  his  eonmetion,  ongimng* 
notice  and  entering  into  a  recognizance  with  the  sureties,  and  authorizes  the  SessiofU,  «pos  dmt 
proof  qf  such  notice,  to  hear  and  determine  the  matter  of  the  said  appeal,  and  to  award  such  costs 
as  shaU  appear  just  and  reasonable:  it  is  not  competent  to  the  respondents,  on  the  eq^peUanfs  aban- 
doning  his  notice,  themselves  to  enter  the  appeal,  the  right  to  enter  it  being  that  qf  the  appellani 
alone  i  nor  have  the  Sessions,  in  the  absence  qfsuch  appeal  by  the  appellant,  jwrisdieiion  togiwe  the 
respondents  their  costs,  which  are  ancillary  to  the  hearing  qfthe  iqtpeal  itseffi 

Semble,  that  the  proper  course  to  be  pursued  where  a  party  who  gives  notice  qf  sqtpeal  againsi  a^ . 
summary  conviction  abandons  his  notice,  is,  to  apply  to  the  Sessions  to  estreat  his  reeognitanee,, 
whereby  the  conviction  stands  as  though  unappealed  against,  and  may  be  enforced  by  the  eonioieting 
justices  in  the  ordinary  manner. 

COWLING  on  a  former  day  (4th  November)  obtained  a  rule  calling  upon  Robert 
Baynes  Armstrong,  Esq.,  Recorder  of  the  borough  of  Bolton,  in  the  oount;^ 
of  Lancaster,  "  to  shew  cause  why  a  writ  of  mandamus  should  not  issue,  duected  to  him, 
commanding  him  to  enter,  or  to  cause  or  allow  to  be  entered,  as  of  the  last  Grenenl 
Quarter  Sessions  of  the  Peace,  held  in  and  for  the  said  borough,  an  appeal,  or  the 
matter  of  an  appeal,  of  William  Barlow,  against  the  conviction  of  him,  the  said  Williaia 
Barlow,  by  two  of  the  keepers  of  the  peace  and  justices  in  and  for  the  said  borough, 
on  the  loth  day  of  July  last,  for  wilfully  neglecting  the  working  up  of  certain  mate* 
rials  in  the  cotton  manufacture,  contrary  to  the  statute  in  such  case  made  and  pro* 
vided,  with  continuances  thereon,  to  the  next  Greneral  Quarter  Sessions  of  the  Peace 
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A  and  for  the  said  borough,  and  at  such  next  General  Quarter  Sessions  to  proceed 
md  hear  and  determine  the  matter  of  the  said  appeal,  or  to  affirm  the  said  conviction, 
or  award  such  costs  to  be  paid  by  the  said  William  Barlow  as  may  appear  to  be 
reasonable/'  &c. 

It  appeared  on  affidavits,  that  on  the  15th  of  July  last,  William  Barlow,  of  Little 
Bolton,  counterpane-weaver,  was  brought  before  Thomas  Gregson  and  Edward  Ash- 
worth,  Esqs.,  two  of  her  Majesty's  justices  of  the  peace,  acting  in  and  for  the  saicf 
borough  of  Bolton,  charged  under  the  17  Geo.  3,  c.  56,  s.  8,  for  that  he,  the  said 
William  Barlow,  on  the  28th  of  June  last,  at  Little  Bolton  aforesaid,  in  the  borough 
aforesaid,   having  been  employed  by  Jacob   Lomax,   Abraham   Lomax,    and   Isaac 
Lomax,  his  masters,  to  work  up  certain  materials  in  the  cotton  manufacture,  did  for 
dght  days  successively  next  ensuing  the  day  last  aforesaid,  wilfully   neglect  the 
forking  up  the  said  materials,  contrary  to  the  said  statute ;  that  after  hearing  the 
ittomeys  and  witnesses,  as  well  of  the  said  Jacob  Lomax,  &c.,  as  of  the  said  William: 
Barlow,   the    said  Thomas  Gregson    and  Edward  Ashworth   did  convict  the  said 
Filliam  Barlow  of  his  said  offence,  and  did  adjudge  that  the  said  William  Barlow, 
for  that  his  offence,  should  be  committed  to  the  House  of  Correction,  at  Salford,  in 
tbe  said  county  of  Lancaster,  there  to  be  kept  to  hard  labour,  for  one  month.     It 
kther  appeared,  that  on  the  same  day  (15th  July)  the  said  William  Barlow  gave 
tiie  two  justices  notice,  in  writing,  of  his  intention  to  appeal  at  the  next  Quarter  Ses- 
aons  for  Bolton,  and  entered  into  recognizances,  with  two  sureties,  conditioned  to 
\rf  his  appeal,  to  abide  the  judgment  of  and  pay  such  costs  as  should  be  awarded  by  the 
Sessions ;  that  in  consequence  of  this  notice  and  the  entering  into  the  recognizances,. 
tbe  said  William  Barlow  was  not  committed  to  the  House  of  Correction,  but  was  im- 
mediately  discharged  out  of  custody ;  that  the  conviction  of  the  said  William  Barlow 
las  drawn  up  and  duly  returned  to  John  Grordon,  Esq.,  Clerk  of  the  Peace  of  the 
laid  Borough  of  Bolton;  that  attorneys  and  counsel  were  retained  to  support  the. 
conviction  at  the  trial,  briefs  copied,  witnessed  examined,  subpoenas  issued,  &c. ;  that 
on  tbe  22nd  of  October,  the  following  notice  was  served  at  the  office  of  the  respondentaf 
attorneys;— 

"  Borough  of  Bolton,  in  the  County  of  Lancaster. 

••  William  Baklow       ...    Appellant, 

and 
"  Thomas  Grbgson  and     -      1  „  j    *. 

"Edward  Ashworth,  Esqs.    J      '    Respondents. 
"Take  notice,  that  this  appeal  will  not  be  further  proceeded  with,  and  that  the  same 
ii hereby  abandoned.     Dated  this  22nd  day  of  October,  1844. 
"To  the  above-named  respondents,  and  to 
Messrs.  Gaskell  and  Son,  their  attorneys. 

"  Taylor  and  Andrews,  Appellant's  attorneys." 

That  the  General  Quarter  Sessions  for  Bolton,  next  after  the  15th  of  July,  were* 
Ud  on  the  24th  of  October  last  before  the  Recorder,  and  that  in  the  rules  and  regu- 
latkma  for  the  practice  of  the  Court  are  the  following : — "  That  notice  of  counter- 
aanding  or  abandoning  any  appeal  shall  be  given  in  writing  three  days  before  the* 
Kssions,  exclusive  of  the  day  of  notice  and  of  the  first  day  of  the  sessions." 
That  no  appeal  was  entered  with  the  Clerk  of  the  Peace  for  the  said  borough  by  or  oik 
behalf  of  the  said  William  Barlow ;  that  counsel  for  the  respondents  appeared  in  court 
It  its  sitting  on  the  first  day  of  the  sessions,  and  applied  to  enter  the  said  appeal 
»  behalf  of  the  respondents ;  that  counsel  appeared  for  the  appellant,  and  objected  to 
he  appeal  being  entered  ;  that  it  was  proposed  on  behalf  of  the  respondents  to  prove 
hat  notice  of  appeal  had  been  given,  and  the  recognizances  entered  into,  but  that  it  was 
idmitted  on  the  appellant's  part  that  this  was  so ;  that  it  was  objected  on  the  part. 
i  William  Barlow  that  the  Court  had  no  jurisdiction  to  hear  the  appeal,  or  to  give 
(Hj  judgment  on  the  said  conviction,  the  same  not  being  entered,  and  there  being  na 
npeal  before  the  Court ;  that  the  Court  thereupon,  on  the  said  ground  of  a  want  oi 
iinfldicti(m«  refused  the  application  to  enter  the  appeal ;  that  the  counsel  for  the  appel^ 
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lant  then  applied  to  the  Court  to  confirm  the  original  conviction,  but  the  Court 
refused  to  confirm  the  same,  on  the  ground  that  there  was  no  appeal  before  it ;  that 
the  respondent's  counsel  then  applied  to  the  Court  for  the  respondent's  costs,  under 
the  rule  of  Court  relative  to  countermanding  or  abandoning  appeals,  only  one  clear  day's 
notice  having  been  given,  but  that  the  Court  refused  for  the  same  reason ;  that  since 
the  said  General  Quarter  Sessions  application  has  been  made  to  Thomas  Gbnegson  and 
Edward  Ash  worth,  Esqrs.,  to  issue  their  warrant  to  apprehend  and  commit  the  said 
William  Barlow  to  prison,  in  execution  of  the  sentence  passed  on  him  by  them ;  but 
that  they  declined  the  grant  to  warrant,  alleging  that  their  jurisdiction  was  taken  away 
by  the  notice  of  appeal  given  by  William  Barlow  as  aforesaid. 

November  18. 

Baines,  Q.  C,  now  shewed  cause  on  behalf  of  the  Recorder  of  Bolton. — ^The  convic- 
tion in  this  case  took  place  under  the  provisions  of  the  1 7  Geo.  3,  c.  56,  s.  8,  for  not 
working  up  certain  materials  in  the  cotton  manufacture,  within  a  limited  period  (a). 
The  conviction  took  place  on  the  15th  of  July,  upon  which  Barlow  gave  notice 
of  appeal.  On  the  22nd  of  October,  he  abandoned  his  appeal,  and  there  is  a  rule  of 
Sessions,  that  three  days'  notice  of  abandonment  shall  be  given  ;  but  this  rule  is  merelf 
for  the  purpose  of  preventing  the  costs  from  falling  on  the  appellant  in  cases  where  the 
Sessions  have  the  power  to  award  them,  and  does  not  give  the  Sessions  jurisdiction  to 

(a)  The  Act  of  Parliament  above  referred  to  is  peal,  and  also  entering  into  a  recognizance  at  thi 
entitled  "  An  Act  for  amending  and  rendering  more 
effectnal  the  several  laws  now  in  being,  for  the  more 
effectual  preventing  of  frauds  and  abuses  by  persons 
employed  in  the  manufacture  of  hats,  and  in  the 
woollen,  linen,  fustian,  cotton,  iron,  leather,  fur, 
hemp,  flux,  mohair,  and  silk  manufactures  ;  and 
also  for  making  provisions  to  prevent  frauds  by 
journeymen  dyers." 

Section  8  provides  that  from  and  after  the  1st  day 
of  July,  1777,  if  any  person,  being  hired,  retain^d, 
or  employed  to  prepare  or  work  up  any  materials, 
whether  mixed  or  unmixed,  for  any  master  or  mas- 
ters, shall  wilfully  neglect  or  refuse  the  performance 
thereof  for  eieht  days  succesMvely,  or  havine  taken 
in  any  materials,  whether  mixed  or  unmixed,  for  ma- 
nufacture, from  one  master,  or  two  or  more  masters, 
being  copartners,  shall  afterwards  take  in  any  mate- 
rials, whether  mixed  or  unmixed,  for  manufacture, 
from  any  other  master  or  masters,  or  shall  procureor 
permit  himself  or  herself  to  be  employed  or  retained 
In  any  other  occupation  or  employment  whatsoever, 
sooner  than  eight  days  before  the  completion  of  the 
work  first  taken  ;  then,  in  every  such  case  such  per- 
son thereof  being  lawfully  convicted  by  the  oath  or 
(being  of  the  people  called  Quakers)  affirmation  of 
one  or  more  credible  witness  or  witnesses,  before 
two  or  more  justices  of  the  peace  of  the  county, 
ridinfr,  division,  city,  liberty,  town,  or  place,  where 
the  offence  or  offences  shall  be  committed,  shall  be 
«ent  to  the  House  of  Correction,  or  other  public 
prison,  there  to  be  kept  to  hard  labour  for  any  time 
not  exceeding  three  months  nor  less  than  one  month. 

Section  20  provides,  that  if  any  person  shall  think 
himself  or  herself  a^rgrieved  by  the  order  or  judg- 
ment of  any  two  justices  before  whom  he  or  she 
shall  have  been  convicted  of  any  of  the  offences  of 
the  said  Acts  of  the  twelfth  year  of  the  reign  of  King 
George  the  First,  and  the  twenty-second  year  of 
the  reign  of  Kin§^  George  the  Second,  or  in  this  Act, 
each  person  may  appeal  ;  and  the  said  justices  are 
hereby  required  to  make  known  to  such  person,  at 
the  time  of  such  conviction,  his  or  her  right  to  ap- 
peal to  the  next  General  or  General  Quarter  Ses- 
sions of  the  Peace,  to  be  holden  for  the  county, 
riding,  division,  city,  liberty,  town,  or  place  where 
foch  conviction  shall  have  been  made  (such  person, 
mt  the  time  of  such  conviction,  giving  to  such  jus- 
ticea  notice  in  writing  cf  his  or  her  intention  to  ap- 


time  of  such  notice,  with  sufficient  sureties,  eoodi- 
tioned  to  try  such  appeal,  and  to  abide  thejud^meit 
of  and  pay  such  costs  as  shall  be  awarded  by  the 
jns'ices  at  such  Sessions) ;  bat  if  the  person  ghinf 
such  notice  of  appeal  shall  not,  at  the  Ume  of  gtrisf 
such  notice,  enter  into  such  recognizance  as  afore- 
said, then  the  justices  to  whom  such  notice  of  appal 
shall  have  been  given  shall  and  may  commit  adk 
person  or  persons  to  the  House  of  Correction,  or 
other  public  prison,  of  such  county,  riding,  divliioB, 
city,  liberty,  town,  or  place,  there  to  remain  ontfl 
the  next  General  or  General  Quarter  Sessions  cC 
the  Peace  to  be  holden  in  and  for  such  place,  anlos 
such  recognizance  shall  be  sooner  entered  into ;  and 
the  said  justices  before  whom  such  conviction  shall 
have  been  made,  or  any  other  two  or  more  justice! 
of  the  same  county,  riding,  division,  citr,  libertfy 
town,  or  place,  are  hereby  authorized  and  reqaired« 
upon  due  proof  made  of  such  notice  of  appeal,  either 
by  the  acknowledgment  of  the  justices  to  whom  the 
same  shall  have  been  given,  or  otherwise,  to  hear 
and  determine  the  matter  of  the  said  appeal,  and  to 
award  such  costs  as  to  them  shall  appear  just  and 
reasonable  to  be  paid  by  either  party ;  and  if  upon 
the  hearing  of  such  appeal,  the  judgment  of  the 
justices  before  whom  the  appellant  shall  have  beeft 
convicted  shall  be  affirmed,  such   appellant  sbally 
within  forty -eight  hours  next  after  the  tame  shall 
be  so  affirmed,  suffer  such  corporal  punishment  at 
shall  have  been  directed  to  be  inflicted  upon  him  or 
her,  for  the  offence  whereof  he  or  she  shall  htm 
been  convicted,  or  shall  immediately  pay  the  warn. 
which  he  or  she  shall  have  been  adjudged  to  foifelL 
together  with  such  costs  as  the  justices  in  the  said 
Sessions  shall  award  to  be  paid  by  him  or  her,  ftv 
defraying  the  expenses  sustained  by  the  defrndaat 
or  defendants  in   such  appeals,  or   in    default  of 
making  such  payments,  shall  be  committed  to  ths 
common   gaol  or    House   of    Correction,    In   tbs 
same  manner,  and  for  the  same  time,  to  be  com- 
puted from  the  affirmance  of  such  conviction,  M 
shall  be  directed  by  the  original  judgment  of  con- 
viction, unless  the  person  or  persons  so  convietcd 
shall  have  been    imprisoned   under  1^    original 
conviction,  in  which  case  the  time  for  which  sock 
person  or  persons  shall   have   been   so   confined, 
shall  be  included  in  the  order  of  eonflrmatioD. 
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ur  an  ajipeaU  whidbi  can  only  be  determined  by  a  reference  to  the  Act  of  Parliament 
d^  Tlie  xespondents,  cm  the  appeUant  fiuling  to  enter  hia  appeal,  applied  to  be  at 
ftfj  themaelvea  to  enter,  in  order  that  the  appeal  being  then  before  the  Court,  the 
ioorder  might  hear  it  and  give  them  their  coats.  This  the  Recorder  refused  to  permit 
be  done,  and  he  waa  right  in  so  doing.  The  proper  course  for  the  respondents  to 
fe  taken,  when  the  appellant  did  not  enter  his  appeal,  would  have  been  to  have 
sved  the  Court  of  Quarter  Sessions  to  estreat  the  recognizance.  The  Queen  v.  The 
\tiices  of  the  West  Riding  of  Yorkshire  (7  Ad.  &  £11.  583),  and  Haifnes  v.  Haytot^ 
B.  &  C.  293),  shew  that  the  Sessions  have  power  to  do  this,  and  that  such  would  have 
en  the  proper  step  to  have  taken.  If  this  had  been  done,  the  Court  would  have 
treated  the  recognizance,  and  the  original  conviction  would  have  been  in  fidl  force  ; 
would  have  been  uni^pealed  against,  and  may  have  been  carried  into  effect. 
'▲TTBsoN,  J. — ^The  case  of  The  King  v.  Twjiford  was  mentioned  on  this  point  on 
ifing  for  the  rule.]  I  will  consider  that  case  presently.  An  appeal  being  entered 
a  respondent  is  a  thing  unheard  of.  [Pattsson,  J. — Not  quite  unheard  of,"]  Only 
ard  of  to  be  condemned.  In  The  Q!ueen  v.  The  Justices  of  the  West  Riding  of  York'- 
cr«,  in  the  matter  of  the  appeal  between  Sheffield  and  Crich  (12  L.  J.  N.  S.  M.  C.  148)> 
waa  held  that  a  Court  of  Quarter  Sessions  has  no  jurisdiction  to  enter  an  appeal  upon 
t  motion  of  the  respondents.  [Pattbson,  J.-«Mr.  Cowling  did  not  put  the  question 
Uie  right  of  the  respondents  to  enter  the  appeal  on  any  general  grounds,  but  upon 
t  particular  words  of  this  Act  of  Parliament.]  Then,  the  general  rule  being  admit- 
I,  how  is  it  ajQfected  by  the  appeal  clause,  section  20  ?  The  same  words  as  are  used 
this  Act  are  to  be  found  in  die  17  G^o.  2.  The  privilege  of  appealing  is  one  per* 
sal  to  the  appellant,  and  upon  his  proving  at  the  sessions  his  notice  of  appeal,  it  ia 
be  heard.  The  49  Greo.  3,  c.  68,  s.  5  (regulating  proceedings  in  bastardy,  before 
e  Poor  Law  Amendment  Act),  uses  similar  words  as  to  an  appeal.  So,  ako,  in  the 
'  Geo.  2,  c.  34,  s.  4,  the  same  words  occur.  In  The  King  v.  The  Justices  of  Esses 
I T.  R.  583)  it  was  held,  that  if  a  person  give  notice  of  appeal  to  the  Quarter  Sea- 
ms against  a  poor-rate,  and  do  not  enter  his  appeal,  the  Sessions  cannot  award  costs 
'  the  respondents  under  the  17  Geo.  3,  c.  38,  the  determination  of  the  appeal  being  a 
■dition  precedent  to  the  power  to  give  costs.  If  this  power  to  award  costs,  where 
e  appellant  has  failed  to  enter  his  appeal,  existed,  it  would  have  been  quite  unneces- 
ry  for  the  legislature  to  have  passed  the  8  &  9  Wm.  3,  c.  30,  the  3rd  section  of  which 
dbles  the  justices  at  sessions  to  award  costs  upon  proof  of  notice  of  appeal,  though  no 
tpeal  is  prosecuted.  The  object  of  the  recognizance  is  to  compel  the  party  to  enter 
8  appeal  and  abide  the  event.  It  is  said  that  the  Sessions  have  the  power,  however,, 
award  the  costs,  if  not  to  hear  the  appeal ;  but  this  is  clearly  not  so  ;  for  the  juris- 
:tion,  as  to  costs,  is  merely  ancillary  to  the  hearing  of  the  appeal,  and  not  indepen- 
Bt  of  it.  In  The  Queen  v.  The  Inhabitants  of  Stoke  Bliss  (1  New  Sess.  Cases,  314,. 
d  13  L.  J.  N.  S.  M.  C.  151),  this  point  was  discussed.  In  the  case  of  The  King  ▼. 
fjford  and  Another  (5  Ad.  &.  £11.  430),  which  was  an  application  for  a  mandamus  to 
npel  two  justices  to  enforce  their  orignal  conviction,  the  facts  were  these  :  a  party 
1  been  convicted,  under  this  Act,  by  two  magistrates,  and  sentenced  to  eleven  weeka*^ 
priaonment  and  hard  labour ;  upon  this  he  gave  notice  of  appeal,  but,  not  entering 
0  the  required  recognizance,  he  was  committed  to  gaol.  The  party  not  having 
[y  entered  his  appeal,  he  was  in  due  course  discharged  by  the  Sessions,  and  the 
ort,  upon  argument,  discharged  the  rule,  Mr.  Justice  Littledale  observing,  "  If  the 
meting  magistrates  were  now  to  issue  their  warrant  to  imprison  the  party  for 
fen  weeks,  it  might  turn  out  that  half  the  imprisonment  originally  adjudged  had 
m  already  suffered.  It  is  a  very  doubtful  case,  not,  I  think,  provided  for  by  the  Act.'* 
that  case  the  party  had  suffered  a  considerable  portion  of  his  imprisonment  before 
t  sessions  occurred,  and  it  was  doubted  whether  the  justices  could,  in  such  case, 
eet  the  imprisonment  to  be  suffered  again.  Here  there  has  been  no  imprisonment^ 
d  nothing  has  been  done  under  the  sentence.  The  parties  interested  in  enforcing  the 
Bviction  should  have  applied  to  the  justices  to  have  enforced  their  conviction,  and  if 
ej  had  declined,  they  could  have  come  to  this  Court  for  a  mandamus  to  have  compelled 
em.  The  decision  in  The  King  v.  Tuft/ford  turns  entirely  on  the  fact  of  the  appellant 
ring  been  in  prison.    Independently  of  these  arguments,  it  would  appear  by  the  6  & 
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7  Vict.  c.  40,  s.  1,  that  so  much  of  the  17  Geo.  3,  c.  56,  as  relates  to  the  manufac- 
tures of  woollens,  linen,  cotton,  flax,  mohair,  and  silk,  is  repealed,  and  other  proidsions 
are  substituted,  amongst  which  there  is  an  appeal  clause,  section  29,  which  gives  an 
appeal  in  cases  only  where  the  sum  adjudged  to  be  paid  shall  exceed  20s.,  or  the  impri^ 
sonment  shall  exceed  one  calendar  month  :  and  this  being  so,  and  the  conviction  in  this 
case  being  only  for  one  month,  no  right  to  appeal  arose.  [Pattbson,  J. — Does  it  . 
appear  expressly  that  this  is  a  case  within  the  Act  ?]  It  does  not  appear  distinctly, 
but  it  is  for  the  other  side  to  shew  that  it  is  not. 

Cowling,  contra. — This  rule  should  be  made  absolute.     The  object  of  this  motion  is 
to  ascertain  who  are  the  proper  parties  to  put  the  law  in  force  against  persons  who 
violate  the  law,  as  the  appellant  in  this  case  has  done.     At  present  l£e  workmen  in  tbe 
neighbourhood  of  Bolton  can  defy  their  employers,  for  if  they  refuse  to  complete  thdr 
work  and  are  convicted  under  the  Act,  they  have  only  to  appeal  and  then  abandon  thdr   - 
notice  to  be  discharged  from  all  responsibility,  since  the  Recorder  thinks  he  has  no 
jurisdiction,  and  the  magistrates  think  that  they  have  none  in  such  a  case.     The  appli- 
-cation  is  not  that  the  Recorder  shall  hear  the  appeal,  but  that  he  shall  proceed  to  hinr 
•and  determine  the  matter  of  the  appeal.     The  20th  section  of  the  17  Geo.  3,  c.  56,  ii» 
*'  hear  and  determine  the  matter  of  the  said  appeal ;"  but  this  is  not  the  only  section 
bearing  upon  the  point ;  there  is  the  22nd,  which  says,  "  that  the  justices  before  whom 
fiuch  conviction  shall  be  had  shall  cause  the  same  to  be  drawn  up  in  the  form  afbreMicI,     j 
to  be  fairly  written  upon  parchment,  and  transmitted  to  the  next  (General  or  Genenl    £ 
Quarter  Sessions  of  the  Peace,  to  be  held  for  the  county,  riding,  division,  city,  liberty,    t 
town,  or  place  wherein  such  conviction  was  had,. to  be  filed  and  kept  amongst tb   / 
records  of  the  said  General  or  General  Quarter  Sessions ;  and  in  case  the  person  or 
persons  so  convicted  shall  appeal  from  the  judgment  of  the  said  justices  to  the  nil 
"General  or  General  Quarter  Sessions,  the  justices  on  such  General  or  (General  Qoaiter 
Sessions  are  hereby  required,  upon  receiving  the  said  conviction  drawn  up  in  the  font 
aforesaid,  to  proceed  to  the  hearing  and  determination  of  the  matter  of  the  said  appe^t 
-according  to  the  direction  of  the  said  Act."     As  soon,  therefore,  as  the  conviction  ii 
•returned  to  the  Quarter  Sessions,  they  have  jurisdiction  over  the  case,  and  the  jnrii* 
diction  of  the  justices  ceases.     The  estreating  of  the  recognizance  is  a  very  insnflficiait 
remedy.     [Patteson,  J. — ^If  the  legislature  intended  that  the  respondents  should  be  ^ 
'at  liberty  to  enter  the  appeal,  or  otherwise  have  the  matter  settled  by  the  Sessions,  wlmt  ^ 
•was  the  use  of  requiring  a  recognizance  ?]     To  give  us  our  costs,  and  it  is  only  of  vitae   i 
for  this  purpose  ;  we  had  certainly  a  right  to  our  costs,  which  by  the  20th  section  00    * 
^ven  independently  of  the  appeal. 

Cur.  adv.  vnXf. 
November  20. 

Pattbson,  J. — ^This  was  an  application  for  a  mandamus  to  the  Recorder  of  BoteoD* 
requiring  him  to  hear  a  case,  the  subject-matter  of  an  appeal.     I  don't  know  whether 
the  rule  nisi  was  worded,  to  "  hear  an  appeal,"  or  "  enter  an  appeal,"  but  it  is  not  nft* 
terial,  as  it  might  have  been  put  in  that  shape  ;  but  the  mandamus  is  now  asked  "to 
bear  the  subject-matter  of  the  appeal."  and  that  is  the  most  favourable  way,  or,  at  sE 
events,  "  to  give  the  costs  to  the  respondents."     It  was  a  conviction  under  17  Geo. 
2,  c.  56,  and  there  certainly  is  considerable   difficulty  in  the  case.      The  party 
was  convicted  by  two  magistrates,  and  he  entered  into  a  recognizance,  under  the 
terms  of  the  Act  of  Parliament,  which  says,  he  may  appeal  to  the  Quarter  SeaaaDS» 
giving  notice  in  writing,  at  the  time  of  the  conviction.    That  he  did.     According^ 
be  was  not    imprisoned.      Then  the  Act   says,  that  if  he  does  not   enter  into  a 
recognizance,  with  sufficient   sureties,  he   shall  be  sent  to  prison.     There   is  tlM 
<case  of   King  v.    Twt/ford,    but  the    circumstances  are   not   the  same;   there  tiie 
party  was  in  custody.     The  Act  of  Parliament  then  says,  "  and  the  justioea  at  nidi 
sessions  are  hereby  authorized  and  required,  upon  due  proof  made  of  such  notices  of 
appeal,"  which  I  suppose  means  the  notice  at  the  time  the  commitment  took  plaoe» 
*"  either  by  the  acknowledgment  of  the  justices  to  whom  the  same  shall  have  been 
given,  or  otherwise,  to  hear  and  determine  the  matters  of  the  said  appeal,  and  to  awnd 
such  costs  as  to  them  shall  appear  just  and  reasonable  to  be  paid  by  either  party." 
Now  the  party  here  giving  t^e  recognizance  countermanded  the  notice  of  appisd 
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before  the  sessions  arrived  ;  he  did  not  enter  the  appeal.  Then  it  is  said,  that  under 
the  particular  words  of  this  Act  of  Parliament,  the  magistrates  who  convicted  had  the 
light  to  enter  that  appeal  for  the  appellant,  and  call  upon  the  Recorder  to  hear  the 
sobject- matter  of  the  appeal,  and  determine  upon  it.  We  have  said  in  one  or 
two  cases,  that  we  know  of  no  instance  in  which  a  respondent  has  a  right  to  enter 
in  appeal.  The  liberty  and  power  given  by  the  Act  of  Parliament  to  appeal  is 
certainly  given,  not  to  the  respondent,  but  to  the  appellant;  and  we  have  said 
tiiere  is  no  remedy  if  the  party  does  not  appeal.  That  is  the  legal  rule,  and  I 
don't  think  Mr.  Cowling  controverted  it  as  a  general  rule ;  but  he  says,  that  the 
vords  of  the  Act  of  Parliament  authorize  the  magistrates  to  hear,  though  no 
ippeal  is  entered ;  and  that  he  founded  upon  these  words :  "  are  hereby  authorized 
nd  required,  upon  due  proof  of  notice  of  appeal,"  &c.  These  same  words, 
viiich  are  to  be  found  in  other  Acts  of  Parliament,  are  not  found  in  the  17  Greo. 
S;  the  words  there  are  different;  but  I  think  the  very  same  words  are  to  be 
foond  in  the  49  Geo.  3,  c.  58,  s.  5,  and  I  have  looked  into  other  Acta  of  Parlia- 
BCQt,  and  I  think  they  are  to  be  found  there;  and,  therefore,  I  hold  that  these 
lords,  "authorizing  the  Sessions  to  hear  and  determine  the  matter  of  the  said 
ippeal,"  do  not  mean,  without  entering  it;  no  other  decisions  have  been  come  to 
if  the  Courts  that  I  am  aware  of.  It  seems  to  me  impossible  to  contend  that 
tile  Act  of  Parliament  meant  that  where  the  party  who  gave  notice  of  the  appeal, 
41  not  enter  it,  that  the  Sessions,  nevertheless,  should  have  jurisdiction  to  hear 
mi.  determine  it.  What  is  meant  by  the  words,  "upon  due  notice  of  appeal," 
11  a  condition  thrown  upon  the  appellant,  that  he  is  to  satisfy  the  Sessions  of 
mdi  notice  having  been  given,  before  they  can  enter  upon  it;  but  a  prior  step 
fenst  be  taken  to  enter  it,  and  make  it  matter  cognizable  by  them.  I  think,  there- 
face,  it  is  not  possible  to  construe  the  Act  of  Parliament  in  any  other  way,  than 
h  say  where  notice  of  appeal  is  given,  and  the  appeal  is  entered,  then  they  may 
alter  into  it,  but  not  otherwise ;  this  has  not  been  entered  at  all,  and  I  am  clear 
ha  the  Recorder  had  no  authority  to  hear  the  subject-matter  of  this  appeal. 
It  18  said,  an  inconvenience  might  result  if  he  had  not  such  power,  because  it  is  diffi- 
Bolt  to  see  what  is  to  be  done  with  the  party  ;  there  is  the  remedy  of  estreating  the 
Eceognizance,  and  making  the  parties  who  have  entered  into  the  security  pay  the 
ftenalty;  that  may  be  an  insufficient  remedy.  There  is  that  remedy,  however. 
But  it  is  said,  tlmt  it  is  not  clear  that  the  original  conviction  can  then  be  proceeded 
qioa  by  the  magistrates.  For  my  own  part,  I  Uiink  when  there  has  been  a  recogni- 
BUMe  and  notice  of  appeal,  and  a  party  to  it  has  suffered  no  imprisonment,  I  should 
atotain  no  doubt  that  the  not  entering  of  the  appeal  according  to  the  recognizance 
!  to  the  same  thing  as  if  there  had  been  no  notice  of  appeal  at  all,  and  no  recogni* 
I  had  been  entered  into;  in  which  case,  although  the  party  was  not  committed 
dy  by  the  magistrates  upon  conviction,  I  have  no  doubt  they  might  issue  a 
■mant  and  imprison  him.  I  entertain  no  doubt  the  magistrates  might  do  so  now. 
(be  difficulty  in  The  Queen  v.  Twyford  does  not  arise  here,  because  tiiere  the  party 
IM  in  custody  under  a  warrant,  and  the  difficulty  arose  upon  the  extraordinary 
imstOQ  in  the  Act  of  Parliament.  IShe  Court  did  not  say  the  magistrates  might 
lot  issue  their  warrant ;  but,  as  it  was  doubtful,  they  would  not  put  the  magis- 
mles  in  jeopardy ;  it  does  not  follow  that  the  magistrates  might  not  have  done 
\  even  then ;  but  where  the  party  had  suffered  no  imprisonment  they  may  do  it ; 
«t  whether  they  can  or  not,  it  is  dear  the  Recorder  has  no  power.  Then  Mr. 
knrling  says  I  am  entitled  to  have  a  mandamuB  to  the  Recorder  for  him  to  give  the 
iities  such  coats  as  they  ought  to  have,  because,  he  says,  this  very  Act  of  the 
7  Geo.  3  dnects  the  Sessions  to  award  such  costs  as  to  them  should  appear  just 
nd  reasonable ;  but,  so  far  as  that  Act  of  Parliament  goes,  it  is  clear  these  costs 
le  andUarj  always  to  the  hearing  of  the  appeal ;  it  is  clear  no  express  authority 
I  i^iven  to  award  the  costs  to  the  party  on  whom  the  notice  of  appeal  was  served, 
phoe  tiie  appeal  was  not  followed  up.  But  Mr.  Cowling,  in  moving  for  this 
lie,  cited  the  8  &  9  Wm.  3,  c.  30 ;  whether  or  not  he  meant  to  apply  it  to  this 
iK  I  do  not  know ;  I  should  hardly  think  he  did,  for  it  is  confined  to  settlements 
at  diere  the   Act  of  Parliament   dwn  give  authority  in  e^^press  terms,  though 
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xio  appeal  is  entered;  but  tiiat  relates  only  to  cases  of  removal.  Tliere  \iBa  a 
case  cited  of  The  Queen  v.  Stoke  Bliss  (1  D.  &  M.  135)  ;  there  the  Court  said,  evoi 
in  the  case  of  setdements,  although  l^e  Court  of  Sessions  had  the  power  to  have 
given  the  costs  under  8  &  9  Wm.  3,  yet  inasmuch  as  they  had  taken  upon  themsdves 
to  determine  the  sqppeal,  which  they  had  no  right  to  do,  because  it  was  not  entered^ 
and  had  given  costs,  that  they  conudered*  by  the  very  words  of  the  order  of  Court 
confirming  the  order  of  justices,  they  had  exceeded  their  jurisdiction.  I  only  wM>"ti"i 
it,  because  there  shall  be  no  misunderstanding  as  to  the  extent  of  that  case,  but 
it  does  not  apply.  It  seems  to  me  to  be  clear  that  the  Recorder  acted  perfectly 
right ;  that  the  mandamus  ought  not  to  go  for  the  sake  of  a  return,  because,  when  the 
point  is  clear,  such  expense  ought  not  to  be  incurred.  The  Recorder  determined 
that  he  had  no  authority  either  to  hear  the  appeal  or  give  costs,  and  I  think  ht  is 
perfectly  right.  The  rule  must  be  discharged,  and  the  Recorder  is  entitled  to  have  lus 
costs. 

Rule  discharged  with  costs* 
T.  W.  5. 


B.C.  Saturday, November 23. 

(Before  Mr.  Justice  Wiohtman.) 

Thb  Qubbn  v.  Thb  Justicbs  of  thb  West  Riding  of  Yorkshirb* 
In  the  matter  of  the  Appeal  between  Stanlby-cum-Wrentho&pb,  -        Appellants, 

AVD 

Alvbbthorpb-cum-Thorns,      -•*■•••        Respondents. 

An  appellant  pariah  which  omiU  to  give  notice  of  appeal  against  an  order  qf  removal  udtkin  the  21 
days  it  not  bound  to  wait  until  the  pauper  ie  actually  removed,  but  may  give  notice  after  Hi 
expiration  qf  that  number  qf  days,  and  brfore  removal;  the  grievance  under  the  ^  Sf  b  Wm.  4, 
c.  76,  s,  79,  being  the  order  ((f  removal, 

ON  the  first  day  of  Term,  Pashley  obtained  a  rule  caling  upon  the  justices  of  the  Wert 
Riding  of  Yorkshire  to  shew  cause  why  a  writ  of  mandamus  should  not  issue,  com^ 
mandingthem  to  enter  continuances  and  hear  an  appeal  between  the  above-named  parishes. 
It  appeared  that,  on  the  29  th  of  July  last,  an  order  of  removal  was  made,  which  was  served, 
togetiier  with  the  other  documents,  on  the  2nd  of  August.  On  the  23rd  of  August  notice  of 
appeal  was  signed,  and  the  same  was  served  on  the  respondents  on  the  24th,  being  moce 
than  twenty-one  days  afber  the  service  of  the  order  of  removal.  On  the  25th  of  Sep- 
tember, the  groimds  of  appeal,  together  with  notice  of  trial  for  the  ensuing  sesaioiii^ 
were  delivered.  The  pauper  had  not  been  removed ;  and  on  the  appeal  coming  on 
for  trial  at  the  October  sessions,  it  was  objected,  on  the  part  of  the  respondents,  Uiat^ 
as  the  appellants  had  omitted  to  appeal  within  the  twenty-one  days  prescribed  by  the 
4  &  5  Wm.  4,  c.  76,  s.  79,  (a)  and  as  the  pauper  had  not,  in  fact,  been  removed,  the 
appellants  had  no  right  to  appeal.  The  justices  were  of  this  opinion*  and  refused  to 
hear  the  appeaL  « 

JR.  Halt  and  Overend  now  shewed  cause. — ^This  case  will  depend  upon  the  constmo- 
tion  to  be  put  upon  the  79th  section  of  the  Poor  Law  Amendment  Act,  which  gives  the 


{a)  The  79th  sectioa  enacts,  **That  from  and  said,  or  any  three  or  more  of  such 
ifter  the  Ist  day  of  November,  1S34|  no  poor  shall,  by  writing,  under  their  hands,  agree  to  talk 
person  shall  be  removed  or  removable  under  any  mit  to  such  order,  and  to  receive  such  poor  penos, 
order  of  removal,  from  any  parish  or  workhouse,  by  it  shall  be  lawful  to  remove  such  poor  person,  ae- 
zeason  of  his  being  chargeable  to  or  relieved  therein,  cording  to  the  tenor  of  such  order,  althoogh  lla 
until  21  days  after  a  noUce  in  writing  of  his  beiog  so  said  period  of  21  days  may  not  have  elapsed :  Fro- 
chargeable  or  relieved,  accompanied  by  a  copy  or  vided  also,  that  if  notice  of  appeal  against  sock 
eoucferpart  of  the  order  of  removal  of  such  person,  order  of  removal  shall  be  received  by  the  overseers 
and  by  a  copy  of  the  examination  upon  which  such  or  guardians  of  the  parish  from  which  such  poorpenaa 

■     rithln  the 


order  was  made,  shall  have  been  sent  by  post,  or  is  directed  in  such  order  to  be  removed  wit] 

otherwise,  by  the  overseers  or  guardians  of  the  pa-  said  period  of  21  days,  it  shall  not  be  lawful  to  r»* 

rish  obtaining  such  order,  or  any  three  or  more  of  move  such  poor  person  until  after  the  time  forproee* 

•aeh  guardians,  to  the  overseers  of  the  parish  to  cuting  such  appeal  shall  have  expired,  or  in  «■§• 

whom  such  order  shall  be  directed.  Providedalways,  such  appeal  shall  be  duly  prosecuted,  until  aftw  tkt 

that  if  such  overseers  or  guardians  as  last  afore,  final  determination  of  such  appeal.*' 
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^t  to  appeal  against  an  order  of  removal.  The  power  to  appeal  is  not  of  common 
rar  origin ;  it  depends  altogether  upon  the  express  words  of  the  Act  of  Parliament  giving 
t;  nor  will  the  Courts  imply  a  right  to  appeal  where  there  are  not  these  express  words* 
liuiy  cases  have  decided  this.  Rex  v.  The  Justices  of  Herefordshire  (3  T.  R.  504), 
^v.The  Justices  of  Surrey  (2  T.  R.  504),  Rex  v.  Hanson  (4  B.  &  Aid.  519),  Rex 
r.  Skone  (6  East,  514),  Rex  v.  The  Justices  of  Lincolnshire  (3  B.  &  C.  548),  Reg.  v. 
Btodb  and  Another  (8  Ad.  &  Ell.  405),  are  all  in  point,  to  shew  that  a  right  of  appeal 
wist  be  given  by  express  words,  and  will  not  be  implied.  Under  the  old  statute  of  the  13 
k  14  Car.  2,  c.  12,  no  power  to  appeal  arose  until  after  actual  removal.  (Rex  v.  The 
Inkabiiants  of  Norton,  2  Str.  831 ;  Reg.  v.  The  Justices  of  Salop,  6  Dowl.  28.)  By 
tike  4  &  5  Wm.  4,  c.  76,  s.  79,  the  appellant  parish  have  a  right  given  to  them  of 
gifbg  notice  of  appeal  within  the  twenty-one  days :  under  this  Act,  their  right  to 
appeal  is  confined  to  this  period,  and  if  they  allow  it  to  pass,  they  cannot  appeal,  unless 
tibe  pauper  is  removed,  whereupon  their  right  to  appeal  under  the  13  &  14  Car.  2 
mes.  Here  there  has  been  no  removal.  The  words  of  appeal  in  the  79th  clause  of 
tlie  4  &  5  Wm.  4  are  in  the  proviso,  namely  :  "  Provided  also  that  if  notice  of  appeal 
igainst  such  order  of  removal  shall  be  received  by  the  overseers  or  guardians  of  the 
parish,  from  which  such  poor  person  is  directed  in  such  order  to  be  removed,  within 
the  said  period  of  twenty-one  days,  it  shall  not  be  lawful,"  &c.  The  question  is,  what 
is  the  right  of  appeal  under  this  proviso  ?  The  King  v.  The  Justices  of  Suffolk  (4  Ad. 
4  Ell.  319),  decided  just  after  the  passing  of  this  Act,  shews  that  it  is  still  competent 
hr  the  appellants  to  appeal  under  the  old  law ;  but  the  right  to  do  so  has  not  arisen  in 
this  case,  and  the  new  statute  gives  a  right  only  within  the  twenty-one  days.  [Wioht- 
iriir,  J. — You  say,  if  the  appellant  parish  allow  the  twenty-one  days  to  elapse  without 
giving  notice,  that  they  cannot  afterwards  appeal  until  removal.]  Exactly  so.  In 
Done  of  the  cases  which  have  been  decided  upon  this  point  has  it  appeared  that  the 
pmper  was  not  removed.  In  Rex  v.  The  Justices  of  Leicester  (4  Dowl.  633),  where 
iotice  was  given  after  the  twenty-one  days,  it  does  not  appear  that  the  pauper 
ftas  not  removed.  So,  also,  in  Reg.  v.  The  Justices  of  Salop,  in  which  case  Mr. 
Hstice  Littledale  says :  "  It  does  not  appear  to  me  that  the  appellants  were 
aggrieved  until  the  actual  removal  of  the  pauper,  although  in  certain  events  they 
Bn)^t  be  required  to  pay  certain  costs  and  expenses."  In  Reg.  v.  The  Justices 
9f  Middlesex  (9  Dowl.  163),  it  appeared  that  the  pauper  had  been  actually  re- 
■o?ed;  and  in  Reg.  v.  The  Justices  of  Cheshire  (1  Dowl.  N.  S.  570).  a  removal 
lid  also  taken  place.  The  case  of  The  Queen  v.  The  Justices  of  Lancashire  (12 
L.  J.  M.  C.  110)  does  not  apply,  as  there  the  order  of  removal  was  suspended. 
Ae  result  of  all  the  cases  is,  that  the  Poor  Law  Amendment  Act  does  not  take 
iway  the  right  of  appeal  under  the  13  &  ^14  Car.  2,  but  gives  a  new  right,  which 
■  to  be  exercised  within  a  limited  period.  By  the  Poor  Law  Amendment  Act,  the 
pitvance  is  the  order  of  removal,  and  not  the  removal  itself;  but  the  remedy  against 
tbt  grievance  ceases  at  the  expiration  of  the  one-and- twenty  days. 

Pashley  and  Pickering,  contrk. — It  is  said  that  there  is  a  vacuum  from  the  expiration 
tf  the  twenty-one  days  to  the  actual  removal,  during  which  no  appeal  can  be  made. 
np  Queen  v.  The  Justices  of  Leicester,  cited  on  the  other  side,  however,  is  quite  in 
point,  and  shews  that  the  notice  of  appeal  need  not  be  given  during  the  currency  of  the 
t*aity-one  days,  but  may  be  given  after,  and  before  actual  removal.  So  also  7%e  King 
r.  The  Justices  of  Suffolk.  Tlie  only  object  of  giving  notice  of  appeal  within  this 
niod  is  to  avoid  the  expense  of  removal.  The  grievance  against  which  the  appeal  is 
^fen  is  the  order  of  removal,  and  that  remains  in  operation  whether  the  pauper  be 
cnoved  or  not.  The  Queen  v.  The  Justices  of  Middlesex  and  The  King  v.  The  Justices 
fSvffoik  are  both  in  point  in  our  favour.  It  is  said  on  the  other  side,  that  no  appeal 
an  be  given,  except  by  express  words  ;  but  even  under  the  79th  section  of  the  4  &  5 
Wmm  4,  c.  76,  the  appeal  is  only  given  by  implication,  there  being  no  express  provision 
hat  tiie  parties  mag  appeal,  llie  other  side  admit  that  the  grievance  is  the  order  of 
cmoval,  but  they  say  that  though  the  grievance  still  continues,  the  remedy  for  it  sud- 
My  ceases,  which  surely  cannot  be  correct. 

WiGBTMAN,  J. — It  is  said  that  this  is  a  novel  case;  it  may  be  so,  but  I  have  no  diffi- 
shy  whatever  in  coming  to  a  satisfactory  conclusion.    The  statute  of  Charles  gave  an 


Id/k  MAGISTRATES'  CASES. 

appeal  on  an  actual  removal  taking  place,  and  the  Sessions  had  no  jurisdiction  until 
then.  But  by  the  Poor  Law  Amendment  Act,  the  pauper  cannot  be  removed  untfl 
after  twenty-one  days'  notice  of  chargeability  has  been  given,  and  not  even  then,  if 
notice  of  appeal  has  been  given  within  that  time.  The  case  of  The  Queen  v.  The  Justices 
of  Middlesex  (9  Dowl.)  shews  that  the  notice  of  appeal  may  be  given  after  the  twenty- 
one  days ;  but  it  is  said  that  if  no  notice  of  appeal  is  given  within  this  period,  no  right 
of  appeal  arises  until  after  actual  removal.  The  reason  for  not  appealing  under  the  old 
statute  before  removal,  is,  that  there  is  no  grievance  until  then ;  but  it  is  conceded  that 
here  the  grievance  is  the  existing  order  of  removal,  and  against  that  order  they  have  a 
right  to  appeal,  notwithstanding  they  have  omitted  giving  notice  within  the  twenty-one 
days,  and  the  pauper  has  not  been  removed.  The  order  of  removal,  is  the  grievance* 
and  whilst  that  remains,  the  appellants  have  a  right  to  appeal  against  it. 

Rule  absolute. 
T.  W.  S. 


Q.B.  Wednesday^  November  20. 
The  Quben  v.  The  Inhabitants  of  Wooldalb. 

Upon  appeal  againtt  an  order  of  removal,  the  examination  of  the  pauper  diteloeed  a  settlement  hf 
service,  under  an  indenture  qf  apprenticeship,  **  made  between  the  said  Joseph  Roberts  (the matter), 
if  the  one  part,  and  myseff,  therein  by  mistake  called  John  Beaumont,  Sfc,  qf  the  other  pert** 
The  indenture  itself  purported  to  be'*  Between  J,  R.,  qf  the  one  part,  and  John  B.,  of  the  otkr 
part,**  and  witnessed  **  that  the  said  John  B.  hath  qf  his  own  free-will,  and  with  the  cwmi 
of,  and  by  his  father's,  John  B,,  has  put  and  bound  himself,"  8fc.  But  in  the  covenants  by  tk 
master,  the  words  were,  **  doth  covenant,  promise,  and  grant,  8fc.  to  and  with  the  said  Joseph  B,, 
apprentice,**  and  the  deed  was  executed  by  the  pauper  in  the  name  of  Joseph,  Held,  that  then 
was  no  patent  ambiguity  as  to  the  person  bound  s  that  this  was  a  valid  binding  qf  Joseph,  and  ihst 
he  gained  a  settlement  by  service  under  that  indenture. 

In  the  instrument  the  term  of  service  was  expressed  to  be  "for,  during,  and  until  the  term  qfhii  st»  . 
tain  ages  21  years,  thence  next  following,  be  fully  completed  and  ended.**  Held,  that  though  Ut 
language  was  so  imperfect,  the  intention  of  the  parties  was  clear  enough,  and  that  the  Court  fssd 
give  ^ect  to  that  intention,  by  construing  it  to  mean  **  until  he  shall  attain  the  age  qf  21  yew; 
and  also  that  the  term  sufficiently  appeared  to  be  of  more  than  4.0  days'  duration  from  the  eoieimit 
on  the  part  qfthe  master  to  pay  wages  **  yearly  and  every  year,**  and  to  allow  the  apprentice  tm 
weeks  to  go  to  school,  **  yearly  and  every  year.** 

AN  order  of  removal  of  Joseph  Beaumont  and  Alice,  his  wife,  from  the  township  of 
Upperthong,  in  the  West  Riding  of  Yorkshire,  the  respondents,  to  the  township 
of  Wooldale,  in  the  same  riding,  appellants,  had  been  confirmed,  subject  to  a  cai^ 
which  stated  that  the  examination  of  the  pauper  disclosed  a  settlement  in  Wooldale,  bf 
indenture  of  apprenticeship,  dated  the  2Stj^  of  March,  1789,  whereby  the  pauper  wai 
apprenticed  to  Joseph  Roberts,  of  Cinderhills,  Wooldale,  clothier,  "  Made  betweea 
the  said  Joseph  Roberts,  of  the  one  part,  and  myself,  therein  by  mistake  called  Jokh 
Beaumont,  and  therein  described  John  Beaumont,  of  Holmfirth,  &c.,  of  the  other  part*^ 
The  case  then  set  out  the  indenture  in  the  terms  following : — 

"  This  indenture,  made  the  28th  day  of  March,  1789,  &c.,  between  Joseph  Ilobert8» 
of  Cinderhills,  in  the  parish  of  Kirkburton,  and  of  York,  clother,  of  the  one  part,  and 
John  Beaumont,  of  Holmfirth,  in  the  parish  of  Aldmonbury  and  Count,  aforesaid,  of 
the  other  part,  witnesseth,  that  the  said  John  Beaumont  hath,  of  his  own  free  will,  and 
with  the  consent  of  and  by  his  father's,  John  Beaumont,  has  put  and  bound  himadC 
apprentice  to  and  with  the  said  Joseph  Roberts,  and  with  him,  after  the  manner  of  aa 
apprentice,  to  dwell,  remain,  and  serve,  from  the  daite  hearof,  for,  during,  and  until  the 
term  of  hie  attain  ages  twenty-one  years  thence  next  following  be  fully  compleated  and 
ended ;  during  all  which  term  the  said  apprentice  his  said  master  well  and  fidthfully 
shall  serve,  his  secrets  shall  keep,  his  lawful  conmiands  shall  do,  &c.         «         «        # 
And  the  said  Joseph  Roberts,  for  himself,  his  executors,  administrators,  and  assigna* 
dotli  covenant,  promise,  and  grant,  by  tliese  presents,  to  and  with  the  Moid  Joteyk 
Beaumont,  apprentice,  that  he,  the  said  Joseph  Roberts,  his  executors,  adminiatratonu 
or  assigns,  shall  and  will  teach,  learn,  and  inform  him,  the  said  apprentice,  or  canaa 
him  to  be  taught,  learned,  and  informed  in  the  arte  or  mysterey  of  a  dother^  wUdi 
said  master  now  useth,  after  the  best  manner  of  knowledge  that  hee  or  thejmaj  or  CHB| 
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th  all  circumstances  thereunto  belonging.  *  *  ♦  ^Iso,  the  said  master  is 
pay  his  apprentice,  or  cause  to  be  paid,  3  shillings  yerley  and  everey  year,  during  is 
prenticeship ;  and  the  said  master  to  provide  him  all  wearing  apparel  whatsoever 
iring  his  apprenticeship,  &c.;  and  the  said  master  to  allow  his  apprints  two  weeks  to 
•o  to  school  yereley  and  every  year  during  his  apprintiship ;  and  for  the  true  perform - 
ce  of  all  and  singular  covenants  and  agreements  aforesaid,  each  of  the  parties  afore- 
id  doth  bind  himself  unto  the  other  firmly  by  these  presents.  In  witness  whereof,  the 
rties  above-named  to  these  present  indentures  interchangeably  have  set  their  hands 
d  seals  the  day  and  year  above  written. 
"  Scaled  and  delivered  (being  first  duly  stamped). 

•'  John  Beaumont,  Carer.  Joseph  Roberts.         (L.S.) 

"  John  Beaumont,  Clother.  Joseph  Beaumont.      (L.S.)" 

The  second  ground  of  appeal  was  as  follows  : — "  That  the  said  examinations  do  not, 
>r  either  of  them  does,  disclose  any  ground  of  settlement  in  and  removal  to  our  said 
wnship  other  than  an  alleged  service  and  residence  there,  under  a  supposed  indenture 
apprenticeship,  which  said  indenture,  as  appears  by  the  examination  of  the  said 
seph  Beaumont,  being  one  of  the  said  examinations  whereon  the  said  order  was  made, 
and  always  was,  bad  and  insufficient,  and  not  obligatory  on  any  person  thereby  sup- 
sed  to  be  bound  apprentice,  inasmuch  as  the  said  indenture  is,  and  always  was,  am- 
ruous  on  the  face  thereof,  both  as  to  the  person  who  was  intended  to  be  bound 
prentice  thereby  and  the  term  for  which  it  was  intended  that  he  should  be  bound, 
d  in  other  respects." 

The  third  ground  of  appeal  was,  that  the  examining  justices,  "  improperly,  and  con- 
iry  to  law,  admitted  parol  evidence  in  explanation  of  ambiguities  apparent  on  the 
36  of  the  indenture." 
The  case  concluded  thus  :— 

"  If  the  Co\u"t  of  Queen's  Bench  shall  be  of  opinion  that  on  any  of  the  objections 
ited  in  the  grounds  of  appeal  the  Sessions  ought  to  have  quashed  the  order,  then  that 
der,  and  the  order  of  Sessions  confirming  the  same,  are  to  be  severally  quashed ; 
herwise,  both  the  said  orders  are  to  be  affirmed." 

Pickering  and  G.  Hardy,  in  support  of  the  order. — The  real  question  here  is,  was 
e  binding  valid  ?  If  the  deed  is  good,  there  is  an  end  to  the  objection.  Could  not  the 
aster  have  sued  upon  it  ?  In  Mayelston  v.  Lord  Palmerston  (1  M.  &  M.6,  S.  C.  2  C. 
P.  474)  one  of  the  parties  to  a  deed  was  named  as  James  C.  in  the  commencement, 
d  once  afterwards :  in  two  other  passages  he  was  afterwards  named  as  George  C, 
id  he  executed  it  as  George  C.  In  the  declaration  he  was  called  James,  which 
IS  held  a  fatal  variance,  but  it  would  have  been  otherwise  had  he  been  sued  as 
eorge  C.  So  in  this  case  there  is  no  doubt  that  the  master  could  have  sued 
(seph  Beaumont,  who  executed  the  indenture  in  his  right  name.  Hall  v.  Cazenove 
East,  476) ;  Williams  v.  Bryant  (5  M.  &  W.  447)  (a)  ;  Gould  v.  Barnes  (3  Taunt. 
H)  ;  Hyckman  v.  Shotholt  (Dyer,  279,  a.) ;  Evans  v.  King  (Willes,  554),  in  which 
se  it  is  said  that  it  is  certain  a  person  may  sue  and  be  sued  not  only  by  his 
je  name  of  baptism,  but  by  any  first  name  he  has  acquired  by  usage  or  reputation. 
ic  also  Field  v.  Winlow  (Cro.  Eliz.  897) ;  Maby  v.  Sheppard  (Cro.  Jac.  640).  No 
abiguity  arises  from  the  use  of  the  word  John  in  the  middle  of  the  deed,  for  it 
Lght  have  been  omitted  altogether,  and  yet  not  have  vitiated  the  agreement  with  the 
aster.  (The  King  v.  St.  Peter' s-on- the- Hill,  2  Bott.  500.)  llie  words,  moreover. 
plain  themselves — *'  the  said  Joseph  B.,  a|>prentice,"  can  refer  alone  to  the  party 
ho  as  apprentice  executed  the  indenture.  (Athertons  case,  3  Coke  Lit.  17,  b.)  In 
he  King  v.  Exminster  (6  Ad.  &  Ell.  598,  S.  C.  1  Nev.  &  P.  603),  the  words  of  an 
ceptance  and  assignment  of  a  parish  apprentice  were—**  The  said  T.  M.  doth  hereby 
sign  the  said  Elizabeth  Matthews  (the  apprentice),  and  the  said  M.  P.  doth  hereby 
;ree  to  accept  the  said  Elizabeth  Melhuish" — yet  this  misnomer  was  not  held  to 
lount  to  a  variance,  the  intention  being  clearly  manifested.     So  here,  even  inde- 

[d)  T^iis  case  is  one  of  authority  on  points  of  ti<ii    ni  executing  the  bond  as  W.  B.  he  was  known 

riance.    The  notion  was  in  debt  on  a  bond.    The  b\  thHt  name.     Held,  that  the  proof  suflicirntly 

dntiff  declared  agdnst  W.  F.  B.,  sued  by  the  sustained  the  issue,  and  that  there  was  no  variance. 

me  of  W.  B.    On  a  plea  of  non  est  factum  it  was  St-e  also  Com,  Dig.  Fait.  E.  3. 
rwn  that  his  name  was  W.  F.  B.,  but  that  at  the 
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pendently  of  the  execation  in  the  right  name,  there  is  no  ambignity  which  may  not 
be  explained  by  internal  evidence,  the  necessary  connection  being  supplied  by  the  refer- 
ence  of  one  part  of  the  indenture  to  the  other.  In  such  case  there  is  no  ambiguity 
to  explain.  (Doe  dem.  Westlake  v.  Westlake,  4  B.  &  Aid.  57.)  Where  the  miwmomir 
is  in  a  part  which  may  be  struck  out  without  invalidating  the  instrument,  it  is  meie 
surplusage.  {The  King  v.  Morris,  1  Leach,  C.C.  127.)  No  such  person  as  John  Beanmoot 
bound  himself,  and  evidence  of  this  was  admissible.  In  Doe  d.  (xeorge  Gord  r. 
Needs  (2  M.  &  W.  129),  it  was  held  that  parol  evidence  was  admissible  to  shew  tbit 
a  testator  intended  that  a  house  devised  to  "  Gkorge  the  son  of  Gord"  ahoold  go  to 
Gkorge  the  son  of  George  Gord.  See  also  Lady  Hewley's  case  (2  Phil.  Evid.  286). 
Faro]  evidence  is  admissible  where  the  deed  would  be  a  nullity  without  it.  (T%e  Kmw§ 
v.  Cheadle,  3  B.  &  Adol.  833.)  This  is  not  a  case  where  the  apprentice  has  not 
signed  the  indenture ;  here  he  has  done  so,  and  it  is  a  valid  binding.  {The  Kimg  t. 
Amesby,  3  B.  &  Aid.  584.)  [Williams,  J. — How  does  it  appear  that  the  apprentioe 
was  bound  for  more  than  forty  days  ?]  It  is  not  directly  stated ;  but  id  certmm  est 
quod  cerium  reddi  potest.  [Coleridge,  J. — If  you  look  at  the  covenants  bytlis 
master  for  the  yearly  payment  of  wages  and  other  things,  I  think  it  sufficiently  iqppem 
to  be  a  binding  for  more  than  forty  days.]  Yes,  that  is  clearly  so.  The  Kimg  T, 
Wright  (1  Ad.  &  £11.  434)  is  a  strong  audiority  also  to  the  point,  that  where  by  rea» 
Bonable  intendment  the  meaning  appears,  and  there  is  no  necessary  ambiguity  in  the 
construction  of  a  deed,  the  Court  is  not  bound  to  create  one.  (a)  The  cases  of 
Miller  v.  Trovers  (8  Bing,  244);  The  King  v.  Wickman  (2  Ad.  &  Ell.  517);  21r 
King  v.  St.  Peter's,  Ipswich  (Burr.  S.  C.  91)  ;  Longden  v.  Poole  (3  Lev.  21) ;  IfoiiiU 
house  V.  Hutchinson  (Bunbury,  101),  were  also  referred  to  in  support  of  the  order. 

JR.  Hall  and  Pashley,  contrk. — There  are  two  points  here  :  &nt,  whether  the  mino* 
mer  is  such  as  to  make  the  indenture  not  the  deed  of  Joseph ;  and  secondly,  whether  J 
there  is  on  the  isjce  of  this  indenture  a  patent  ambiguity,  as  to  which  parol  evidcnoe  ^ 
cannot  be  received.     As  to  the  first  point,   Clarke  v.  Istead   (1  Lutw.  894)  is  a  ^^ 
distinct  authority.    That  was  an  action  of  debt  upon  bond,  brought  against  Robot 
Clarke,  for  that  he,  by  the  name  of  John  Clarke,  had  by  his  certain  writing  obligatoiy» 
sealed  with  the  seal  of  Robert,  acknowledged  himself  to  be  held  and  firmly  bound,  &c. 
Upon  nan  est  factum  pleaded,  issue  was  joined,  and  the  facts  being  turned  into  a  speciil 
case,  in  which  the  bond  was  set  out,  it  appeared  to  be  in  the  following  form :  "  Knov 
all  men  by  these  presents,  that  I,  John  Clarke,  &c.    The  condition  of  this  obligatioBii 
Buch  that  if  the  above-bounden  Sir  Robert  Clarke,  &c."     Signed,  "  Robort  Clailtt.* 
Even  in  that  case  the  bond  was  not  supported,  but  the  judgment  for  the  plaintiff  mn 
reversed  in  error;  and  the  authority  of  that  decision  was  expressly  recognized  in  GMI    ^ 
T.  Barnes  (3  Taimt.  504).     [Wiohtman,  J.— Those  cases  go  to  the  same  point  m   f 
Maby  v.  Shepherd  (b)  (Cro.  Jac.  640),  viz.  that  the  action  ought  to  be  brought  aoeoid*    - 
ing  to  the  bond.]     [Coleridge,  J. — In  Clarke  v.  Istead,  tiie  declaration  was,  tb(t    : 
Robert,  by  the  name  of  John,  bound  himself;  but  that  was  not  so,  because  he  ezecnteA    ; 
by  the  name  of  Robert.]     The  obligatory  part  is,  "  I  am  bound,"  and  that  was  in  the    ] 
name  of  John.     In  this  case  the  word  "  Joseph  "  is  either  material  or  immaterial :  tf 
material,  then  there  is  clearly,  upon  the  face  of  the  instrument,  a  patent  ambiguity  m 
to  the  party  bound ;   if  immaterial,  then  the  party  is  described  by  a  wrong  chriiiriMi 
name ;  and  so  the  instrument  is  void.  Now  it  is  said  that  the  signature  is  iinneoeBniy» 
and  can,  therefore,  do  no  harm.     That  is  still  in  doubt.    In  Shepherd's  Toochstone^ 
(Preston's  Edit.),  p.  56,  it  is  laid  down,  that  a  seal  is  essential  to  a  deed,  bat  i  ~ 


J  [a)  In  R.  Y.  Wright  an  indictment  charged  that  the  commencement  of  it,  it  ran  that:  "  Kwm  il 

endant,  '*  at  the  township  of  W.,  on  a  highway  men,  by  these  presents,  that  I,  Bdward,  am  hdd,*' 

there,  leading  from  a  highway  leading  from  the  vil-  &c.,  bat  that  it  was  subscribed  **  Bdmimdy**  wfeklh 

lage  of  W.  towards  C,  to  another  highway  leading  was  the  defendant's  true  name.  Upom  amm  atfmttmnf 

from  the  village  of  W.  towards  L.  by  a  wall  t?^ere,  the  jury  found  that  it  was  the  deedof  tlie  damlaaL 

extending  into  the  said  highway,  by  him  erected,  but  the  whole  Court  was  of  opinion  that  the  pWalia 

had  encroached,"  &c.    It  was  held,  that  the  indict-  could  not  have  judgment,  because  the  deeuntlaa 

ment  was  not  uncertain,   and  that  '*  /Aere"   and  was  upon  a  bond  by  Edmund  SheplMrd«  aad  tka 

**  Maid"  could  be  referred  only  to  the  highway  first  evidence  was  of  a  bond  by  Edward  Shephetd,  sad 

mentioned.  the  signature  was  no  part  of  the  bond.    Nettkar 

(6)  That  was  debt  upon  bond  by  Edmund  Shep.  would  the  verdict  of  the  jury  hdp  It ;  bat  he       '^'^ 

herd.    Upon  oyer  of  the  bond,  it  appeared  that  in  to  have  brought  his  actkm  aooonllaf  to  Iha  fa 
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(not;  but  in  2  Black.  Com.  306,  it  is  raid :  '' And  die  stat  29  Car.  2,  c.  8,  rm?e" 
le  Suon  custom  of  aigmng,  and  especially  directs  it  in  all  grants  of  lands,  and  many 
fter  species  of  deeds ;  in  which,  therefore,  signing  seems  now  to  be  as  necessary  as 
ading.  tiiongh  it  has  been  held,  sometimes,  that  the  one  includes  the  other ;  "  upon 
4iidi  Mr.  Preston  observes  :  "  This  seems  to  be  a  mistake ;  for,  it  is  apprehended,  the 
latnte  is  applicable  only  to  mere  agreements,  not  to  deeds ;  this  will  appear  very  dear 
om  the  words  of  the  statute."  And  in  the  case  of  Cooch  v.  Goodman  (2  Q.  B.  580), 
le  question  was  argued,  whether  it  was  necessary,  by  the  Statute  of  Frauds,  that  a 
Me  under  seal  should  also  be  signed ;  but  was  not  decided.  Here,  however,  the 
nnomer  is  such  as  to  render  the  deed  void.  In  Roll.  Ab.  Faits.  B.  3, 4,  it  is  laid  down 
Mt  if  J.  S.  bind  himself  by  the  name  of  W.  S.,  the  bond  will  not  be  avoided  thereby ; 
■t  if  by  a  false  name  of  baptism,  it  would  be  otherwise.  So  if  one  bind  himself  by  a 
ike  surname,  as  by  the  name  of  J.  S.,  when  his  real  name  is  J.  D.,  the  bond  will  not 
e  void,  but  it  will  estop  him,  for  he  may  have  difierent  surnames ;  and  the  Year  Book, 
•  H.  6,  25  b.  26,  is  cited  for  that  position.  Again,  in  Comyn*s  Digest,  Grant,  A.  2, 
he  same  distinction  between  the  Christian  and  surname  is  maintained.  "  The  grantor 
■d  grantee,  regularly,  ought  to  be  named  by  the  Christian  and  surname,  or  by  th^ 
■me  of  confirmation.  But  it  is  enough  if  there  be  a  sufficient  description  of  the 
^nntor  or  grantee,  whereby  he  may  be  known :  as  by  his  name  of  dignity  or  office ; 
faugh  his  addition  be  omitted  or  mistaken ;  though  the  addition  be  not  true.  Yet 
fte  person  described  ought  then  to  be  tn  rerum  naturd  ;  tmd  a  mistake  of  the  Christian 
mme  shaU  not  he  supplied*'  Reference  is  there  made  to  Title  Fait.  £.  3,  where  it  is 
■id :  "If  Edmund  executes  a  deed  in  which  he  is  named  Edward,  and  he  be  sued  by 
fte  name  of  Edmund,  aUas  diet.'  Edward,  &c.,  he  may  plead  non  est  factum,  and  shaU 
■Did  the  deed,  though  he  subscribes  by  his  true  name,  Edmund,  and  though  the  juiy 
hd  that  Edmund  executed  the  deed."  The  Christian  name,  or  name  of  ^ptism^  is, 
berefbre,  the  important  and  distinctive  name  ;  judges  must  take  judicial  notice  of 
Inutian  names.  [Colbrzdgb,  J. — In  the  earUer  part  of  tiiis  deed,  Joseph  and  John 
Be  identified  as  the  same  person.]  j^osis  v.  King  (Willes,  554)  is  an  authority  for 
qring  that  a  man  cannot  have  two  Christian  names  at  one  and  the  same  time.  [Wiobt- 
UMt  J. — ^But  in  that  case  it  was  held  a  bad  plea  in  abatement,  that  the  defendant's 
■rae  of  baptism  was  not  Henry  alone,— «nd  for  this  reason,  that  he  might  never  have 
iKn  baptized.]     It  is  not  meant  to  be  contended  that  a  man  can  have  no  name  without 

but  tl»  question  is,  wheUier  he  has  a  jn^iper,  that  is,  a  distinctive  name ; 

doobt  may  be  gabied  by  reputation.    In  Rolle's  Abridgement,  Nosmes 


U  HoBMS  (B.),  many  names  are  enumerated,  as  being  the  same  baptismal  name ; 
Ihb Ficn  and  PMer  are  said  to  be  "all  one  name  of  baptism ; "  but  Agnes  and  Ann 
■e  distinct ;  and  so  Isabell  and  Sibill.  The  case  of  WUlitans  v.  Bryant  has  been 
Btod  as  an  authority  upon  the  other  side ;  but  the  conclusion  of  the  judgment  there 
^ointi  out  the  distinction  between  the  two  cases.  Mr.  Bazon  Ftoke,  in  ddivering  the 
p^ment  of  the  Court,  after  citing  tiie  older  authorities*  said  :  "  It  by  no  means  follows, 
krefore,  that  the  decisions  in  the  oase  of  G^ov/c^  v.  Boniei,  and  otiiera  before  referred  to, 
s  wind  the  qoestion  arose  on  the  record,  would  have  been  the  same,  if  there  had  been 
■  avennent  on  the  face  of  the  declaration  that  the  party  was  known  by  the  proper 
■me  in  which  the  bond  was  made  at  the  time  of  maldng  it.  We  find  no  authorities 
or  saying  that  the  declaration  would  have  been  bad  with  such  an  averment,  even  if 
bne  had  been  a  total  variance  of  the  first  names,  still  less  where  a  man  having  two 
toper  names,  or  names  of  baptism,  has  bound  himself  by  the  name  of  one.  And  on  a 
ka  of  mom  sstfaehan,  where  the  difierenoe  of  name  does  not  appear  on  tiie  record,  and 
bere  18  evidenee  of  tiie  party  having  been  known,  at  the  time  of  the  execution,  by  the 
me  on  tiie  instrument,  there  is  no  case  cited  on  the  argument,  and  none  that  we  are 
■are  oC  which  decides  that  the  instrument  is  vend.  In  Hyekman  v.  8hotboU,  which  was 
itad  as  «faewingtiiat  the  variance  of  name  was  fatal,  on  mm  estfaehan,  the  wrong  name  in 
be  bond  (Joifan  instead  of  William)  is  said  to  have  been  inscribed  by  siM^aAe;  andthere- 
■c,  it  is  to  be  presumed,  was  not  a  name  by  "sdiich  he  was  known.**  (5M.&W.455.) 
M  ao  in  this  case  the  wrong  name  was  inserted  by  mistake.  [Couebidox,  J.— That 
■lyappean  by  paral  evidence ;  and  if  you  adnut  any  evidence  in  explanation  of  an  ambi- 
;ai^,ywBHMt«diDitaIL]  hiHfdmwn  v,  8ioHok(Pym,  279,sl,)^  that  fact  was  found 
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by  the  jury.  In  Owen's  Reports  (Kent  v.  Wichall,  48),  the  following  point  is  stated: 
*'  Drew  demanded  of  the  Court,  that  whereas  Edmund  Leusage  had  bound  himself  in 
an  obligation  by  the  name  of  Edward  Leusage,  if  this  was  good  or  not ;  and  it  seemed 
to  the  Court  quod  tion  est  factum ;  and  Anderson  and  Walmesley  said  expressly  that  it 
was  void ;"  citing  34  H.  6,  19 ;  Dyer,  279,  a.  In  the  case  of  indictments,  the  rule  is 
very  strictly  adhered  to,  that  the  right  Christian  name  must  be  given.  In  Reg.  v. 
Stroud  (2  Moo.  C.  C.  270),  an  indictment  for  murder  of  a  bastard  child,  described  ai 
Harriet  Stroud,  was  held  not  to  be  sustained  by  proof  of  a  child  christened  Harriet,  and 
only  called  by  that  name,  though  the  mother's  name  was  Stroud;  for  the  proper 
description  was  Harriet.  And  in  R.  v.  Morris  (1  Leach,  C.  C.  127),  where  an  indict- 
ment charged,  that  Francis  Morris  the  goods,  &c.,  feloniously  did  receive,  he,  "  the  smi 
Thomas  Morris,"  knowing  them  to  have  been  stolen,  the  words,  "  the  said  Thomas 
Morris"  were  rejected  as  surplusage  ;  otherwise  the  indictment  would  not  have  bees 
sustained.  So  a  mistake  in  a  Christian  name  in  an  Act  of  Attainder  has  been  held  fiitaV 
though  every  body  knew  who  was  intended  by  the  Act ;  and  every  part  of  the  descrip- 
tion exactly  suited  that  person,  and  nobody  else  (Foster's  Crown  Law,  81) ;  and  an  aneit 
imder  a  warrant,  describing  the  party  by  a  wrong  name,  cannot  be  justified,  although  the 
party  arrested  was  the  one  intended  by  the  warrant.  (Hoye  v.  Bush,  2  Scott,  N.  R.  86; 
1  Man.  &  G.  775.)  That  was  an  action  of  trespass  and  false  imprisonment,  to  which 
the  defendant  pleaded  not  guilty,  by  statute.  At  the  trial  it  appeared  that  a  magn- 
trate's  warrant  had  been  issued,  directing  the  defendant,  as  a  constable,  to  take  John 
Hoye,  charged  with  stealing  a  mare.  Under  that  warrant  the  defendant  arrested 
tlie  plaintiff,  whose  real  name  was  Richard  Hoye,  but  who  was  the  party  against 
whom  information  had  been  given,  and  against  whom  the  magistrate  intended  to  issue 
his  warrant.  A  verdict  was  found  for  the  plaintiff;  and  upon  a  motion  for  a  new  trial, 
the  Court  refused  to  disturb  that  verdict  on  the  ground  that  the  warrant  to  take  Jdm 
Hoye  afforded  no  justification  for  taking  Richard  Hoye,  though  Richard  was  the  party 
meant.  Secondly,  upon  the  face  of  this  deed  there  is  a  patent  ambiguity— 1st,  as  to  the 
term  of  service ;  for,  whether  for  a  term  of  21  years,  or  imtil  he  shall  attain  the  age  of  21, 
is  meant,  it  is  impossible  to  say ;  whatever  way  read,  it  will  not  be  English ;  and«  2ndlj» 
as  to  the  person  boimd,  which  is  the  principal  point.  Now  the  rule  has  been  very  d»- 
tinctly  laid  down,  that  a  latent  ambiguity  may  be  supplied  by  evidence,  but  lliat  a 
patent  ambiguity  may  not.  (Bac.  Max.  Reg.  23  ;  and  Miller  v.  Travers,  8  Bing.  244.) 
That  was  a  case  in  which  a  testator  devised  all  his  estates  in  the  county  of  Limeridc 
and  the  city  of  Limerick ;  and  it  appearing  that  he  had  property  in  the  city,  but  none  in 
the  county,  the  plaintiff  sought  to  give  evidence  that  the  testator  intended  to  pass  an 
estate  in  the  county  of  Clare  ;  that  the  words  "  county  of  Clare"  had  been  left  out  by 
mistake,  and  to  shew  that  the  will  was  to  be  read  as  if  the  word  *'  Clare"  stood  in  the 
place  of  or  in  addition  to  that  of  Limerick  ;  but  the  Lord  Chief  Justice  Tindal,  and 
Lord  Lyndhurst,  C.  B.,  whose  opinions  had  been  required  by  the  Lord  Chanc^or^ 
held  that  such  evidence  was  inadmissible.  The  case  of  The  King  v.  Amesbg  (3  B.  k 
Aid.  584)  was  cited  on  the  other  side ;  but  in  that  case,  although  the  indenture  stated 
that  S.  S.,  the  son  of  S.  S.,  by  and  with  the  consent  of  his  said  father,  did  put  him- 
self apprentice,  the  indenture  was  held  invalid,  and  incapable  of  confeiiing  a  settle- 
ment, because  it  was  executed  by  the  father  and  the  master  only,  not  by  the 
apprentice.  Then  the  indenture  in  this  case  either  binds  John,  or  there  is  a  patent 
ambiguity.  There  are,  at  all  events,  only  three  modes  by  which  this  instrument 
could  be  made  operative ;  and  it  is  not  disputed  that,  in  order  to  confer  a  settle- 
ment, there  must  be  a  binding  by  indenture,  under  3  W.  &  M.  c.  11.  (R.  v.  Ditd^ 
ingham,  4  T.  R.  769 ;  R.  v.  Ameshy,  above  cited.)  First,  supposing  any  evidence  to 
be  admissible,  it  ought  to  have  been  shewn  that  Joseph  was  the  only  son  of  John ;  in 
that  respect,  therefore,  the  extrinsic  circumstances  would  not  be  sufficient  to  sup]dy 
the  ambiguity.  In  Lord  Saye  and  Sele's  Case  (10  Mod.  46),  the  difficulty  was  evaded; 
for  there  the  estate  passed  by  livery  of  seisin,  and  not  by  the  deed  ;  except  the  grantor's 
name,  the  rest  of  the  deed  was  sufficiently  certain ;  and  Lord  Saye  and  Sele  must  have 
been  the  grantor,  because  he  was  a  party  to  the  deed ;  otherwise,  as  the  Court  said, 
"  as  to  him,  it  would  have  no  effect  at  all,  who  yet  sealed  it.  According  to  the  common 
rules  of  indenture,  the  words  of  the  deed  are  the  words  of  all  the  parties ;  but  Lord 
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Saye  is  a  party,  therefore  he  has  granted."  A  second  mode  might  he  to  shew,  hy 
endenoe.  that  tlie  apprentice  was  known  by  the  name  used.  That  was  the  sort  of 
e?idenoe  given  in  Williams  v.  Bryant,  and  upon  that  the  judgment  turned ;  but  no  such 
evidence  has  been  offered  in  support  of  thb  order.  The  third  mode  by  which  this  in- 
stroment  could  operate  would  be  by  estoppel ;  but  there  is  no  estoppel  here,  because 
tiie  deed  is  executed  in  the  right  name.  The  general  effect  of  this  misnomer  has  been 
ilready  considered ;  but  in  Mayehton  v.  Lord  Palmerston  (1  Moo.  &  M.  6,  2  Car.  & 
P.  474),  which  was  an  action  of  covenant  by  lessor  against  the  assignee  of  the  lessee^ 
an  indenture  of  lease,  wherein  one  of  the  parties  was  twice  wrongly  described,  as  J.  C, 
and  twice  correctly,  as  6.  C,  in  which  latter  name  the  deed  was  executed,  there 
was  held  to  be  a  £&tal  variance,  the  declaration  stating  the  deed  to  be  made  by 
J.  C. ;  the  only  effect,  therefore,  is  that,  as  between  third  parties,  there  is  no 
estoppel. 

Lord  Dbvmak,  G.  J. — It  appears  to  me  that  the  Sessions  have  done  right.  Here  is 
a  deed  produced  as  an  indenture  of  apprenticeship,  by  service  under  which  the  pauper 
u  said  to  have  gained  a  settlement.  Then  the  first  question  is,  whether  the  pauper^ 
Joseph  Beaumont,  executed  that  indenture,  and  it  is  proved  that  he  did.  He  signed^ 
mkd,  and  delivered  it,  and  has  served  under  it.  Upon  the  face  of  it,  certainly,  the 
ioitnunent  presents  some  difficulty,  but  I  think  no  ambiguity.  It  is  perfectly  clear 
that  the  pauper  is  the  party  who  executed  it ;  but  then,  it  is  said,  the  name  of  John 
ii  introduced  by  mistake  in  the  first  part  of  the  indenture,  and  that  creates  an  ambiguity. 
It  is  true  the  apprentice  is  at  first  odled  John,  but  it  appears  further  on  that  Joseph  is 
tike  person  with  whom  the  master  contracts ;  the  description  of  Joseph,  as  "  apprentice,'* 
m  the  instrument  shews  that.  It  seems  to  me,  therefore,  that  there  is  no  ambiguity  to 
be  explained.  As  to  the  other  point,  which  was  not  however  much  insisted  upon  in  the 
trgument,  the  terms  of  the  deed  are  certainly  extraordinary  :  "  Until  the  term  of  hie 
ittain  ages  21  years;"  but  I  think  the  meaning  evidently  is  until  he  shall  attain  the 
age  of  21  years.  The  binding  took  place  in  the  year  1829,  and  the  period  of  service 
MS  been  proved  by  evidence  to  have  exceeded  forty  days.  All  that  was  necessary, 
tlierefore,  has  been  done.  We  are  indebted  to  the  Court  of  Exchequer  (a)  for  a  great 
deil  of  learning  on  this  subject,  although  it  was  not  necessary  to  their  decbion,  which 
vould  have  stood  very  well  on  the  second  ground,  that  the  defence  in  that  case  was 
M  available  under  the  new  rules  upon  a  plea  of  non  est  factum.  However,  that  deci- 
iion  is  in  accordance  with  the  present ;  the  party  was  there  held  bound  by  an  instru- 
ment not  executed  in  his  proper  name ;  and  if  there  is  any  mode  by  which  the  appren- 
tice can  be  bound  by  the  deed,  that  is  sufficient  to  enable  him  to  gain  a  settlement. 
This  mle  must,  therefore,  be  discharged. 

Williams,  J. — The  real  question  is,  who  was   actually  bound  ?  because  if  any 
Krions  doubt  arises  whether  Joseph  was  bound  apprentice  or  some  one  else,  this  order 
cnmot  be  sustained,  his  binding  to  serve  being  a  necessary  ingredient  in  gaining  a  set- 
tfanent ;  but,  considering  the  deed  altogether,  I  think  he  appears  to  be  the  person 
Ktnaliy  bound.     The  deed  cannot  of  itself  prove  the  case ;  there  must,  at  all  events, 
be  parol  evidence  to  shew  to  whom  it  applies,  some  person  to  say  "  I  am  the  man  who 
Cttcuted  the  deed,  and  I  served  under  it ;"  that  is  all  that  is  necessary.     In  the 
itttrnment  there  is  some  confusion  of  names ;  but  the  rest  of  the  Court  are  of  opi- 
lion,  and  I  agree,  that  the  description  of  the  apprentice  is  applicable  throughout  to 
ioeeph,  and  that  sufficient  appears  to  refer  the  binding  and  execution  to  Joseph. 
Iliat  being  so,  there  is  no  ambiguity  as  to  the  person  bound.     As  to  the  curiously- 
framed  sentence  respecting  the  term  of  service,  certainly,  if  doubtful  English  would 
tpoH  a  deed,  the  language  here  used  would  spoil  this  deed ;  but  the  intention,  though- 
expressed  in  a  singular  manner,  no  doubt,  was  to  bind  the  apprentice  until  he  should 
attain  the  age  of  21  years;   and,  independently  of  extrinsic  evidence,  my  brother 
Coleridge  has  shewn  in  the  course  of  the  argument,  by  reference  to  the  covenants  on 
the  port  of  the  master,  that  the  term  of  service  must  have  been  more  than  forty  days. 
Upon  the  whole,  therefore,  I  am  of  opinion,  that  the  order  of  Sessions  was  right. 
CoLXBiDGB,  J.— I  am  of  the  same  opinion.     It  seems  to  me  that  this  is  not  a  qucs- 

(a)  WUUam  v.  Bryatit,  5  Mee.  &  W.  447. 
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turn  of  ambigoxty ;  Hat  more  propedy  a  qoMtum  of  diffienlty  of  comtructMrn.     It  mmt 
be  admitted  diat  in  all  cases  of  ^is  sort  some  parol  evidence  must  be  given.     Si^ipoae, 
fsr  instance,  an  instrument  executed  in  tiie  name  of  J(^  Smith,  some  penon  most  be 
called  to  shew  that  that  particular  John  Smith  is  the  party  in  the  proceeding  bdfore  Ilia 
Ooort.     Here  thftt  is  done ;  and  in  the  instrument  itself,  Joseph  Beaumont  is  described 
as  the  apprentice  ;  besides,  the  words,  *'  the  said  Joseph  Beaumont,*'  must  refer  to  the 
party  before  named ;  and  although  you  find  that  he  has  before  described  faimself  as 
John,  yet  there  can  be  no  doubt  that  the  "  John  "  in  the  first  part  of  the  instniment^ 
is  the  same  person  as  the  "  Joseph  "  in  the  last ;  and  if  so,  coMmt  depermmd.    In  die 
other  part  of  the  deed,  there  is  certainly  very  bad  English ;  a  very  imperfect  eaqpres* 
aion  of  what  the  parties  meant ;  but  can  we  see  what  t£eir  meaning  was  ?     I  think  wb 
<SBn  ;  and  that  the  meaning  was,  that  the  binding  should  be  until  the  apprentioe  readied 
the  age  of  twenty-one  years ;  that,  however,  by  itself,  would  not  be  enough ;  beoami 
the  apprentice  might  then  be  so  near  that  age,  tiiat  there  would  be  only  an  interval  of 
forty  days,  or  less ;   but  the  subsequent  covenants  by  the  master  for  the  yeaily  pi^- 
ment  of  wages,  for  sending  him  to  school,  and  so  forth,  seem  satiafiietorily  to  shew  tint 
the  period  of  service  must  have  been  of  much  longer  duration. 

WioHTMAN,  J. — On  the  foce  of  this  deed  there  are  only  two  parties ;  at  the  end  of 
It  is  the  ordinary  phrase:  "  the  partieB  Bbwe^namedhAve  hCTcanto,  &c.;"  and  thenfoDov   1 
two  signatures:  "Joseph  Roberts  and  Joseph  Beaumont."    They,  therefore,  adaat    ! 
themselves  to  be  the  parties  named  in  the  deed;  abd  that  deed  could  be  cnforeel    ; 
against  the  apprentice  in  two  ways.     If  he  were  sued  by  the  name  of  John,  he  wodd 
be  estopped  from  saying  tiiat  he  was  not  the  obligor ;  that  was  the  mode  of  proceedim  j 
referred  to  in  Mah^  v.  Shepherd  (Gro.  Jac.  640),  and  Hyekmam  ▼.  ShotboU  (Pj%  J 
279,  a) ;  or  if  he  were  sued  by  his  right  name,  and  it  were  averred  and  shewn  ^at  he  * 
was  known  by  both  names,  as  in  the  case  of  WilUame  v.  BryaU.     It  seems  to  ba 
therefore,  that  the  indenture  is  not  void.    It  mig^  be  made  good,  as  against  tte 
apprentioe,  either  by  suing  him  in  the  name  of  John,  or  by  an  averment  tbit  he  wm 
known  by  botii  names.    The  only  question  that  renudna  is,  as  to  the  length  of  d» 
term  of  service,  and  as  to  tint,  I  agree  with  the  rest  of  the  Court. 

Onkr  mf  Semme  eotifimil 
A.a.^J.C.8. 


TuM  QussN  V.  Thb  IvHABiTAirTs  ov  TBX  pAmisa  or  St.  SxpvLCHmx,  Nobthamptov. 

The  erammaiionM,  upon  which  an  order  qf  removei  ie  fbwmiei,  mmet  dUelo$e  dittineiJf  aO  tkt  fitk 
esBential  to  the  tHtUmmt ;  mothh^f  mmt  be  t^  to  h^kremeS 

An  order  qf  removal  waefnmded  ^gwrn  thefoUowiag  etcamUnmhrnie : — J.  P.  ttaied  thai,  **onti^  2iai 
Juhf,  1839,  he  M  a  Aomt,  Jiteofe,  ife.  to  T.  A.,  the  hmebandqf  tkepaaper,  at  therentqf  IttL 
per  flnfMmt,  oapohmoe  qf  the  parochial  ratet ;  the  eaid  T,  A.  occupied  the  houee  until  the  22nd  Jwlh 
1842,  andpaid  him  the  whoU  qfthe  rent  during  that  Hme."  A.  A.^  the  pauper,  etaied:  **m 
July,  1839,  my  huaband  and  I  went  to  a  houee  {deeeribinff  it  aein  the  preeioue  cjimminuHoa),  1^ 
ionging  to  Mr,  Puiley.  We  reeided  in  that  houee  HU  March,  1842."  HM,  that  iheeemnd^ 
motions,  tfeujgleient  evidence  qfa  yearly  hiring,  did  not,  at  all  eoenii,  ee^fMeaUg  ehew  an  •oeiys 
tien  by  T.  A.  under  that  yearly  hhing ;  Coleridge,  J.,  dieeentiente.  And  per  Ooleridpet  J^  At 
etatement  qfreeidenee  wae  tmglcient. 

UPON  appeal  against  an  order  of  two  justices  removing  Ann  Adams,  widow,  sal 
her  three  children,  from  the  parish  of  Furthingstone,  m  the  county  of  Northamp- 
ton, to  the  parish  of  St.  Sepulchre,  Northampton,  die  Court  of  Quarter  Sessions  eon- 
firmed  the  order,  subject  to  the  opfauon  of  tins  Court  upon  the  following  case  :— 

The  order  of  removal  was  groimded  on  certain  eiaminations ;  the  material  poitioas 
of  those  oh  which  any  questions  arose  are  the  following  :*- 

Jacob  Potley  stated  as  follows  :— ''  On  the  22nd  day  of  July,  in  the  year  I8S9.  I 
let  a  house,  situate  at  No.  10,  in  Leicester-street,  in  the  parish  of  St.  Sepolehre,  in  the 
town  of  Northampton,  to  Thomas  Adams,  the  husband  of  the  panper,  Ajm  AduM»  ift 
the  rent  of  10/.  per  annum,  exclusive  of  the  parodual  ivtes.  The  said  HuMuaa  Adama 
occupied  the  house  until  the  22nd  day  of  July,  1842,  and  paid  me  the  whole  of  the 
rent  during  that  time.'* 
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Ann  Adanuf  stated  as  follows : — "  1  was  bom,  as  I  have  been  informed  and  verily 
believe,  in  tbe  parish  of  Farthingstone.  In  the  month  of  August,  1832,  I  was  married 
to  Thomas  Adams,  shoemaker  (who  at  that  time  resided  at  Weedon  Beck,  in  tbe  said 
eoimty),  at  the  parish  church  of  Weedon  Beck  aforesaid.  In  the  month  of  July,  1839, 
Bj  said  husband  and  I  went,  with  our  two  children,  Reuben  Adams  and  Mary  Adams, 
tDt  house.  No.  10,  in  Leicester-street,  in  the  parish  of  St.  Sepulchre,  in  the  town  of 
Northampton,  belonging  to  Mr.  Putley.  We  resided  in  that  house  until  March,  1842, 
fken  my  husband  died.  I  am  now  chargeable  to  the  parish  of  Farthingstone. 
Amongst  other  grounds  of  appeal  were  the  following : — 

Fourth, — That  the  said  examinations  are  defective  and  insufficient,  inasmuch  as  it  is 
not  therein  stated,  nor  does  it  appear  therefrom,  that  the  said  Thomas  Adams  rented  or 
oecopied  the  house.  No.  10,  in  Leicester- street,  in  the  said  parish  of  St.  Sepulchre,  in 
^  said  examinations  mentioned,  or  any  other  house  or  tenement  in  the  said  parish, 
Oder  a  yearly  hiring. 

Fifth, — That  it  is  not  stated  in  the  said  examinations,  nor  does  it  appear  therefrom, 
that  the  said  lliomas  Adams  ever  bond  fide  rented  a  tenement  in  the  said  parish  of  St. 
SefHilchre,  at  the  sum  of  10/.  a  year,  at  least,  for  the  term  of  one  whole  year,  or  that  he 
aenipied  any  such  tenement,  under  such  yearly  hiring,  and  actually  paid  the  rent  for 
ie  same,  to  the  amount  of  10/.  at  the  least,  for  the  term  of  one  whole  year. 

Sixth,  —That  it  is  not  stated  in  the  said  examinations,  nor  does  it  appear  therefrom, 
Ait  the  said  Thomas  Adams  resided  for  forty  days  or  upwards  in  the  said  parish  of  St. 
fiqmlchre,  whilst  renting  and  occupying  a  tenement  therein  at  a  yearly  rent  of  10/. 
m  upwards. 

At  the  trial  of  the  appeal  it  was  objected,  on  behalf  of  the  appellants,  that  the 
tnminations  were  defective  for  the  causes  set  forth  in  the  foregoing  grounds  of  appeal. 
Ilie  Court  of  Quarter  Sessions  confirm  the  order,  subject  to  the  opinion  of  this  Court 
« the  al>ove  objections.  If  the  Court  should  be  of  opinion  that  the  Court  of  Quarter 
Sessions  ought  to  have  given  effect  to  the  above  objections,  or  either  of  them,  the  order 
of  Sessions  to  be  quashed ;  otherwise  the  order  of  Sessions  to  be  confirmed. 

K,  Macttulay  and  A,  MUls,  in  support  of  the  order  of  Sessions. — There  are  two 

objections  to  the  sufficiency  of  these  examinations  ;  the  first,  as  to  the  residence  of  the 

pioper,  and  the  second,  as  to  the  requisites  of  a  settlement  by  renting  a  tenement. 

Upon  the  first  point  nothing  more  is  necessary  than  to  read  the  examination.     The 

words  are  :  "  We  resided  in  that  house  until  March,  1842."     The  second  objection  is, 

that  the  requirements  of  the  stat.  6  Geo.  4,  c.  57,  s.  2.  are  not  satisfied  by  the  evidence 

koe  given.     The  statute  says  :  "  No  person  shall  acquire  a  settlement  in  any  parish  or 

Unmship  maintaining  its  own  poor,  by  or  by  reason  of  settling  upon,  renting  or  paying 

pnochial  rates  for,  any  tenement,  not  being  his  or  her  own  property,  unless  such  tene- 

ant  shall  consist  of  a  separate  and  distinct  dwelling-house  or  building,  or  of  land,  or  of 

both,  bond  fide  rented  by  such  person,  in  such  parish  or  township,  at  and  for  the  sum 

rflO/.  a  year,  at  the  least,  for  the  term  of  one  whole  year;  nor  unless  such  house  or 

Ukiing,  or  land,  shall  be  occupied  under  such  yearly  hiring,  and  the  rent  for  the  same 

lo  the  amount  of  10/.  actually  paid,  for  the  term  of  one  whole  year  at  the  least;" 

aid  here  the  evidence  shews  a  general  hiring  at  a  yearly  rent ;  but  probably  R,  v. 

Tke  Recorder  of  Pontefract  (2   Q.  B.   548)  will  be  relied  upon  on  the  other  side ; 

that,  however,  is  not  a  binding  authority  for  the  present  case.     First,  that  was  not  a 

cue  sent  from  the  Sessions,  but  an  application  for  a  mandamus;  and,  secondly,  there 

icre  two  points  in  that  case,  of«which  the  first  formed  a  sufficient  ground  for  the 

decision  of  the  Court,  and  the  second  alone  is  applicable  to  the  present  case.     There 

vas,  therefore,  no  necessity  for  deciding  that  point ;  and  it  can  hardly  be  considered  a 

deliberate  judicial  decision  ;  but,  if  it  should  be  so  held,  the  Court  is  respectfully  asked 

to  reconsider  that  case.     It  seems  not  to  have  been  sufficiently  noticed,  that  in  that 

cne,  as  in  the  present,  the  examination  disclosed  a  letting  by  the  year,  at  a  yearly  rent. 

Then  the  case  of  R.  v.  Herstmonceaux  (7  B.  &  C.  551,  1  Man.  &  Ry.  426)  is  a  d'istinct 

antliority  in  support  of  this  order.   There,  a  house  was  hired  at  twenty  guineas  a  year, 

tie  rent  to  be  paid  weekly,  and  either  landlord  or  tenant  to  be  at  liberty  to  determine 

the  tenancy  at  three  months'  notice  from  any  quarter-day ;  and  that  was  held  to  be  a 

icnting  of  a  tenement  for  one  whole  year  within  the  meaning  of  the  statute ;  and  that 

o 
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the  pauper,  having  occupied  the  same  and  paid  the  rent,  for  a  year,  gained  a  settlement 
Mr.  Justice  Bayley,  delivering  the  judgment  of  the  Court  in  that  case,  said :  **  This  is 
question  on  the  6  Greo.  4.  c.  57 ;"  and  after  stating  the  facts  and  the  provisions  of  tfa 
statute,  proceeded :  "  There  is  nothing  to  shew  that  the  words  '  for  one  whole  year«*  i 
the  6  Geo.  4,  require  a  different  agreement  from  that  which  is  necessary  in  oommoi 
cases  to  constitute  a  yearly  taking.  *  *  A  taking  at  an  annual  rent,  though  th 
rent  is  to  he  paid  weekly,  is  primd  facie  a  yearly  tenancy ;  if  there  had  been  no  provi^ 
about  quitting  at  three  months'  notice,  there  could  have  been  no  doubt  on  the  subject 
as  it  would  then  have  been  an  ordinary  yearly  tenancy,  with  the  rent  to  be  paid  weekly 
instead  of  quarterly  or  half-yearly.  What,  then,  is  the  legal  effect  of  a  tenancy  for  i 
year,  with  a  proviso  for  determining  it  in  the  middle  of  the  year  ?  Such  a  proviso  doei 
not  prevent  it  from  being  a  yearly  tenancy ;  when  the  party  is  tn,  he  is  tn  of  the 
whole  estate  for  a  year,  liable  to  defeasance  on  a  particular  event.  ♦  »  « 

On  the  like  principle,  in  this  case,  the  taking  by  the  pauper  is  to  be  considered  a  lease 
for  one  whole  year  in  its  creation,  although  an  event  might  happen  by  which  the 
original  interest  so  created  in  the  first  instance  would  be  changed.  The  event  did  not 
happen  :  he  occupied  the  house  for  a  whole  year,  and  paid  the  rent,  which  exceeded 
10/.,  during  the  same  period.  He  therefore  gained  a  settlement."  Again,  in  Doej, 
Watts  (7  T.  R.  83),  Lord  Kenyon,  in  delivering  judgment,  said,  "  So  long  ago  as  the 
time  of  the  Year  Books,  it  was  held  that  a  general  occupation  was  an  occupation  from 
year  to  year."  The  examination  of  a  pauper  need  only  state  the  facts  which  are  neces* 
sary  to  raise  the  legal  inference,  and  not  the  legal  inference  itself.  {Reg.  y.  Pilktngttm, 
3  Gale  &  Dav.  319.)  In  that  case  the  settlement  relied  on  was  by  hiring  and  servoe; 
and  the  examination  of  the  pauper  stated  that  he  went  to  work  at  a  certun  mill  about 
the  latter  end  of  the  year  1828,  and  remained  in  that  employment  more  than  two  yean; 
that  there  was  a  custom  in  the  mill  requiring  the  work-people  to  give  a  fortnight's 
notice  before  leaving  their  employment ;  and  that  he  worked  under  that  custom.  That 
was  held  to  be  a  hiring  for  a  year ;  and  Lord  Denman,  C.  J.,  in  giving  judgment,  said: 
"  It  may  be  very  true,  that  when  the  settlement  depends  upon  a  simple  fact  known  to> 
the  pauper,  such  as  that  he  resided  in  a  particular  parish,  or  was  unmarried  and  with- 
out child  or  children,  it  is  reasonable  to  expect  his  examination  should  contain  a 
specific  statement  of  that  very  fact.  But  it  is  a  very  different  question  whether  his 
examination  should  state  the  legal  consequence  of  particular  facts."  Now,  here  the 
facts  are  stated — all  the  facts  necessary  to  raise  the  legal  conclusion.  The  examina- 
tion in  this  case  is  in  the  same  terms  as  those  in  which  the  case  of  R,  v.  Herstmoncemr 
was  referred  to  this  Court.  But  it  may  perhaps  be  said  here,  as  it  was  in  Reg.  v.  Tkt 
Recorder  of  Pontefract,  that  the  terms  of  the  examination  are  consistent  with  the  sup* 
position  that  the  pauper  occupied  under  a  tenancy  at  will.  That  may  be  so  under  any 
general  letting  or  occupation ;  but  a  general  letting  or  hiring  i^  primd  facie  evidence  of 
a  letting  or  hiring  for  a  year.  R,  v.  Banbury  (1  Ad.  &  £.  136)  will  be  referred  to  on 
the  other  side  ;  but  that  case  is  quite  distinct  from  the  present.  There,  there  were  two 
separate  hirings  for  a  year,  and  the  occupation  was  partly  under  one  and  partly  under 
tlie  other.  In  considering  these  questions,  upon  the  sufficiency  of  examinations,  the 
nature  of  the  document  seems  to  be  too  much  overlooked.  The  examinations  are 
merely  the  justices'  notes  of  the  evidence  given  before  them  when  they  make  the 
order ;  and  such  terms  as  "  averment "  and  "  allegation,"  used  in  their  technical 
sense,  are  wholly  inapplicable  to  them.  It  is  quite  unreasonable  to  require,  in  i 
document  so  obtained,  all  that  particularity  whioh  may  well  be  expected  in  thi 
grounds  of  appeal,  containing,  as  they  do,  the  statement  of  his  own  case  by  tb 
party  himself. 

Miller  and  P.  B.  Barlow,  contr^. — ^The  first  objection  here  is,  that  there  is  no  evi 
dence  of  an  occupation  under  the  hiring  in  question  ;  and  that  was  the  objection  takei 
in  R,  V.  Banbury  (1  Ad.  &  £.  136).  In  that  case  the  pauper's  husband  took  a  housi 
of  one  Ward  for  a  year,  at  the  rent  of  20/. ;  Ward  was  only  yearly  tenant  at  the  sam 
rent  to  a  third  person ;  the  pauper's  husband  occupied  for  half  a  year,  and  paid  half  t 
year's  rent  to  Taylor ;  then  there  was  an  agreement  between  Ward  and  his  landlord 
that  the  pauper's  husband  should  become  tenant  to  the  latter,  and  that  Ward's  tenanc 
should  be  put  an  end  to ;  and  after  that  agreement  the  pauper's  hoaband  continued  t 
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occupy  for  more  than  another  half-year ;  so  that  there  was  a  continuous  occupation  for 
more  than  a  year;  but  then,  as  was  said  by  Littledale,  J.,  "  the  question  is,  whether, 
ifter  this,  we  can  say  that  there  has  been,  according  to  the  stat.  1  Wm.  4,  c.  18,  (a) 
ID  actual  occupation,  '  under  such  yearly  hiring,'  by  the  person  hiring  the  premises,  for 
tiie  term  of  one  whole  year  ?     There  has  certainly  been  an  occupation  for  a  year  ;  but 
nn  it  •  under  such  yearly  hiring  ? ' "    And   afterwards  :    "  I  think,  therefore,  that 
il&ough  there  has  been  a  taking,  for  at  least  two  years,  under  Ward,  there  has  been 
BO  sufficient  occupation ;  for  there  was  not  a  year's  occupation  under  that  takmg,  and 
the  two  cannot  be  joined."    This  case  shews  how  essential  an  ingredient  the  occupation 
under  the  hiring  is  in  the  settlement  by  renting  a  tenement.    [Colbridgb,  J. — Does 
sot  that  ingredient  appear  here  ?   the  words  of  the  examination  are,  that  the  party 
"occupied  the  house  until  the  22nd  of  July,  1842,  and  paid  the  whole  of  the  rent 
during  that  time ;  "  and  there  is  only  one  rent  mentioned.]     It  is  consistent  with  this 
itatement,  that  there  might  be  a  subsequent  contract ;  and  no  essential  fact  must  be 
left  to  inference.      (Reg.  v.  Stoneleigh,  2  Q.  B.  530.)  (6)     lliere  Lord  Denman  said, 
"The  Court  has  required  that  an  examination  should  state  all  the  facts  essential  to  the 
Ktdement."     [Golbbidgb,  J. — Equivalent  words   are  sufficient.]     Equivalent  words 
Bast,  of  necessity,  include  all  facts  essential  to  the  settlement ;  but  nothing  must  be 
kft  to  mere  inference.     In  Reg.  v.  Wymondham  (2  Q.  B.  541),  Lord  Denman,  C.  J., 
Kid :  "  I  think  it  would  be  enough  if  words  equivalent  to  the  words  in  the  statute  were 
ated :   but,  clearly,  nothing  should  be  left  to  inference ;  "    and  in  Reg.  v.  Flockton  (2 
Q.  B.  535),  a  statement  that  the  pauper  **  went  and  resided  with  "  W.  of  F.,  the 
appellant  parish,  was  held  an  insufficient  statement  of  the  pauper's  residence  in  F. 
[CoLxaiDOB,  J.— You  must  shew  that  it  is  possible  for  this  examination  to  be  true, 
and  yet  that  there  might  be  another  rent  than  that  mentioned,  or  no  rent  at  all.]     In 
tiie  very  recent  case  of  Reg.  v.  Leeds  (13  Law  J.  N.  S.  M.  C.  85.  Ante,  p.  23),  a 
ttttement  that  the  pauper  "  paid  rent  during  the  whole  time  of  his  tenancy"  was  held 
defective,  though  preceded  by  a  statement  of  a  hiring  for  a  year  at  a  rent  of  above 
10/.  (c)     llie  second  question  is,  whether  there  appears  any  sufficient  statement  of  a 
icsdence  for  forty  days  in  the  appellant  parish.    The  language  used  is,  that  the  pauper 
•* occupied"  or  "resided  in  that  house  until  March"  or  "July,  1842;"  but  that 
iffords  no  evidence  of  the  duration  of  the  residence ;  the  word  "  thenceforth,"  or  some 
lodi  word,  is  wanting ;  and  cannot  be  supplied  by  inference.    Lastly,  is  this  necessarily 
»  hiring  for  a  year  ?      R.  v.  The  Recorder  of  Pontefract  is  a  distinct  authority  for 
Mying  that  it  is  not.     There  the  examination  was  in  the  words  following  :    "  In  or 
tboat  the  year  1828,  he  occupied  a  cottage  and  close  of  land,  belonging  to  the  Rev. 
Bichard  Ridley,  situate  at  Leathley,  aforesaid,  at  the  yearly  rent  of  9/.,  and  the  above- 
Bentbned  blacksmith's  shop,  at  the  yearly  rent  of  1/.  lis.  6d.,  all  which  said  premises 
lie  occupied  for  three  years,  paid  the  several  rents  as  they  became  due,  and  resided  and 
^t  the  whole  of  the  time  in  Leathley,  aforesaid,  in  the  above-mentioned  cottage  :  " 
ad  Lord  Denman  said:    "The  statement  in  this  examination  does  not  follow  the 
idtnte.     It  does  not  say  that  the  pauper  rented  at  10/.  for  one  whole  year,  or  occupied 
under  a  yearly  hiring.  *     *  The  statements  might  be  true,  if  the  pauper  had  occupied 
ttid  paid  rent,  as  stated  in  the  examination,  under  a  tenancy  at  will."     In  the  course  of 
tbe  argument  upon  that  case,  R.  v.  Herstmonceaux  was  mentioned  ;    and  the  answer, 
Ukd  the  proper  answer,  given  to  that  case  was,  that  it  is  not  now  applicable  ;  because,, 
once  the  passing  of  stat.  4  &  5  Wm.  4,  c.  76,  ss.  79  and  81,  the  examination  must 
Hate  the  fstcts  Uiemselves,  as  they  are  to  be  proved  at  the  sessions,  and  not  merely 
evidence    from  which  they  are   to   be  inferred.      The    respondents  at  the  sessions 
csmiot  travel  out  of  the  examination ;    and  the  examination  ought  to  exclude  every 

(fl)  As  to  this  point,  there  is  no  difference  between  could,  and  went  on  a  certain  day,  and  that  he  served 

tke  two  statates  6  Geo.  4,  c.  57,  and  1  Wm.  4,  c.  W.  in  the  parish  of  S.  for  a  certain  time,  was  held 

18 ;  both  require  that  the  honse  or  building,  or  insufficient  for  not  shewing  residence, 

lud,  shaU  be  oecnpied,  **  under  such  yearly  hiring,*'  (c)  It  may  be  observed  that  the  decision  in  Reg, 

for  the  term  of  one  whole  vear.  v.  Leedt  turned  mainly  upon  the  absence  of  the 

{h)  In  Meg,  T.  Sitmeleigh,  an  examination,  which  word  **  the,**  or  some  other  word  or  words  to  con- 

•tatcd  that  the  pauper  was  hired  to  senre  W.,  who  nect  the  rent  paid  with  the  previous  statement  of 

fived  in  tbt  pansh  of  S.,  for  twelve  months  at  50s.  the  hiring. 
mgct;  thstlM  was  Mked  to  eome  as  soon  as  he 

q2 
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Other  settlement  but  that  relied  on.  Doe  v.  Watts  was  also  cited  in  Rejf.  t.  Tie 
Recorder  of  Ponie/ract,  and  R.  v.  PiUdngtom  is  not  applicable ;  there,  as  in  R.y, 
Herstmonceaux,  the  question  was,  whether  the  Sessions  had  done  wrong  in  finding  a 
hiring ;  and  Lord  Denman  at  the  close  of  the  judgment  said :  "  We  do  not  take  upon 
ourselves  to  say  the  Sessions  have  done  wrong,  where  there  is  a  sufficient  foundation 
for  their  judgment."  Richardson  v.  Langridge  (4  Taunt.  128)  is  an  authority  for  saying 
that  this  examination  is  not  inconsistent  with  the  supposition  of  a  tenancy  at  wilL  The 
order  of  Sessions,  therefore,  cannot  be  sustained.  « 

Lord  Denman.  C.J. — I  think  we  are  bound  to  adhere  to  the  former  cases,  the 
effect  of  which  will  be  to  produce  great  care  in  preparing  these  examinations ;  and 
though  the  strictness  which  these  cases  require  may  sometimes  produce  inoonyenienoe, 
I  believe  the  evil  would  be  much  greater  if  we  were  to  open  any  door  to  inference, 
or  to  allow  any  statement  of  a  settlement  to  be  sufficient,  which  was  not  out  m 
terms. 

Williams,  J. — It  may  be  thought  that  these  cases  cannot  go  further  without  veigw 
ing  upon  absurdity ;  but  they  are  at  all  events  intelligible  in  this  respect ;  that  it 
must  be  now  known  that  nothing  will  be  supplied  by  inference ;  the  statement  of  tiie 
settlement  must  be  complete  in  itself.  If  indeed  we  were  now  to  sanction  any  depir* 
ture  from  that  rule,  the  Court  would  be  open  to  the  reflection  that  it  was  startled  it  I 
it  own  doctrine,  and  was  retreating  from  it ;  and  to  do  so  would  again  open  the  wbak  { 
question  and  make  matters  worse  than  before.  Here  the  terms  of  the  holding  tie 
omitted ;  it  is  not  stated  in  the  examination  that  the  holding  was  under  a  yeadf 
hiring ;  and  that  is  a  necessary  ingredient  in  the  settlement. 

CoLERiDOB,  J. — I  am  as  desirous  as  any  of  the  Court  of  upholding  the  strict  mk 
which  has  been  laid  down  in  construing  tliese  examinations ;  and  I  see  no  reason  to 
regret  those  previous  decisions.  But  1  confess  that  I  am  not  satisfied  with  the  deci- 
sion of  this  case,  but  feel  inclined  to  entertain  a  different  opinion.  If  the  case  of 
R.  V.  The  Recorder  of  Poniefract  had  not  been  decided,  my  opinion  would  have  beoi 
still  stronger ;  if  that  case  is  an  authority  for  the  present,  then  the  decision  of  the  reit 
of  the  Court  is  certainly  right ;  but  it  does  not  appear  to  me  strictly  to  govern  this 
case ;  and  then,  freed  from  the  authority  of  that  case,  it  does  seem  to  me  that  tbese 
examinations  state  all  that  is  necessary  to  support  the  settlement.  They  state  in  tfae 
first  place  a  letting,  which  imports  a  contract,  and  that  it  took  place  on  a  particolir 
day ;  then,  that  the  letting  was  at  a  certain  rent,  of  sufficient  amount  to  satisfy  the 
statute ;  and  that  the  parties  occupied  the  house  until  the  22nd  day  of  July,  184S, 
more  than  a  year.  Now,  I  have  no  doubt  that  that  is  a  sufficient  statement  of  tbe 
residence ;  then  come  the  words,  "  and  paid  the  whole  of  the  rent  during  that  time;*' 
and  I  think  that  "  the  rent"  ought  to  be  understood  as  and  applied  to  the  rent 
spoken  of  before ;  and  if  so,  then  there  is  a  residence  under  a  yearly  contract  of 
hiring,  and  an  occupation  for  a  year  under  the  same  contract;  for  there  is  but  one 
contract  and  occupation. 

WiGHTMAN,  J. — I  agree  with  the  majority  of  tlie  Court  that  the  requisites  of  the 
statutes  have  not  been  complied  with  in  this  examination.     It  has  been  repeatedly' 
held  that  nothing  can  be  supplied  by  way  of  intendment,  except  that  which  is  neces- 
sarily so  supplied ;  and  that,  if  any  state  of  things  can  be  suggested  consistent  witlfc 
the  terms  of  the  examination  and  not  within  the  statute,  the  examination  is  baiL 
Now,  here  the  statute  says,  there  shall  be  a  bond  fide  renting  for  a  year,  and  an  occs^ 
pation  "  under  such  yearly  hiring,"  for  the  term  of  one  whole  year  at  the  least ;  in^ 
assuming  that  a  yearly  hiring  is  made  out,  the  difficulty  I  feel  is  upon  the  compliaoo^ 
with  the  latter  requisite ;  for  it  seems  to  me  quite  consistent  with  the  language  of  thi^ 
examination  that  the  occupation  might  have  been  under  some  other  hiring. 

Rule  absolute  to  quash  the  Order  of  Sessunu, 
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Thb  Qtjben  v.  The  Inhabitants  op  Honlby. 

SettUmeni  b^  renting  a  tenement — Sufficiency  qf  examination. 

^  enmination,  tgfonwkieh  an  order  of  removal  was  founded,  stated  that,  in  the  year  1821,  the 

deponent  {the  pauper*  9  father)  rented  and  occupied  a  certain  tenement,  of  the  yearly  value  of  71.,  in 

the  parish  qfH,,  and  paid  the  rent  for  several  years:  and  that,  **  in  1821,  and  at  the  same  time 

tkat  he  so  occupied*'  the  tenement  btfore  mentioned,  **  he  also  rented  and  occupied  three  acres  of 

Isnd,'*  of  another  person  in  the  same  parish,  "  qf  the  annual  value  of  7/.,  at  71.  rent,  which  he 

9caipiedfor  one  year.** 

BtUi,  that  this  examination  did  not  sufficiently  shew  an  occupation  qfthe  two  tenements  together  for 

I      oif  whole  year,  so  as  to  entitle  the  respondents  to  give  evidence  of  a  settlement  by  the  renting  of 

!      tkttt  two  tenements,  and  that  the  objection  was  well  taken  in  the  following  ground  of  appeal : 

Tkat  the  said  examination  of  M,  W,  shews  no  occupation  or  holding  by  the  said  M.  W,  of  any 

tenement  of  the  yearly  value  oflOl.  for  forty  days  during  the  year  1821,  in  our  said  township 

sfH. 

IT  PON  appeal  against  an  order  of  two  justices,  removing  Ely  Wimpenny  and  his 
}  two  children  from  the  township  of  Anstonley  to  the  township  of  Honley,  both 
k  the  West  Riding  of  the  county  of  York,  the  Court  of  Quarter  Sessions  confirmed 
the  order,  subject  to  the  opinion  of  this  Court  upon  the  following  case  :~- 

The  examination  of  Ely  Wimpenny,  so  far  as  the  same  is  material  to  this  case,  was 
H  follows : — "  I  am  thirty-nine  years  of  age.  I  live  at  Yew  Tree,  in  Anstonley  afore- 
aud.  I  am  by  trade  a  clothier.  I  was  lawfully  married  eleven  years  ago,  the  last  month 
of  May,  at  the  parish  church  of  Almondbury  in  the  said  Riding,  to  my  late  wife, 
Martha  Wimpenny,  formerly  Martha  Haigh,  and  the  daughter  of  John  Haigh,  of  Long 
Walls,  in  Anstonley  aforesaid,  by  whom  1  had  six  children,  all  bom  in  lawful  wedlock ; 
hro  of  my  said  children  only  are  now  living,  namely,  Martin,  aged  eleven  years,  and 
John,  aged  five  years ;  my  said  wife  died  about  a  year  since.  I  was  never  an  appren- 
fo  nor  a  hired  servant,  nor  have  I  at  any  time  heretofore  ever  done  any  act  to  gain  a 
tetdement  in  my  own  right.  My  settlement  is  in  the  township  of  Honley,  in  the  said 
Biding,  in  right  of  my  father,  Martin  Wimpenny,  who  acquired  a  settlement  in  that 
township  by  renting  a  tenement,  as  I  have  been  informed  and  believe." 

The  examination  of  Martin  Wimpenny  was  as  follows  : — **  I  live  at  Coching  Steps, 
kthe  township  of  Honley,  in  the  said  Riding.  I  am  a  cloth-miller  by  trade.  The 
above-named  Ely  Wimpenny  is  my  son ;  he  was  born  at  Holmfirth,  in  Wooldale,  in 
fte  said  Riding,  and  has  never  done  any  act  to  gain  a  settlement  in  his  own  right,  to 
tbc  best  of  my  knowledge  and  belief.  I  am  seventy- two  years  of  age,  and  the  last 
ihfie  of  my  lawful  settlement  is  in  the  township  of  Honley  aforesaid ;  thirty-nine 
Jem  ago  on  the  1st  of  April  last,  that  is,  when  I  was  about  thirty-three  years  of  age, 
Iwent  to  live  in  the  township  of  Honley  as  a  cloth-miller,  in  the  employ  of  Messrs. 
lu&es  Wrigby  and  Sons,  woollen  cloth  merchants,  who  resided  at  Netherton,  in  South 
Crosland,  in  the  said  Riding,  but  carried  on  their  business  in  the  adjoining  township 
of  Honley  aforesaid,  at  a  mill,  called  Mill-in-the-Wood,  and  I  occupied  and  resided 
a  a  cottage  attached  to  the  mill.  In  or  about  the  year  1814,  I  removed  from  Mill- 
A*the-Wood  to  Coching  Steps  Mill,  which  was  rebuilt  by  and  belonging  to  the  said 
MosTB.  Wrigby ;  I  then  occupied  and  resided  in  a  cottage  at  Coching  Steps  Mill,  in 
thich  I  have  lived  ever  since.  In  the  year  1818,  or  in  the  spring  of  the  year  1819, 
I  hired,  took,  and  rented  a  tenement  in  the  said  township  of  Honley,  consisting  of  the 
fced  and  agistment  of  a  cow,  which  I  purchased,  on  land  belonging  to  one  Abraham 
Todd,  situate  at  Honley  Wood  Bottom,  in  Honley  aforesaid,  which  said  tenement  was 
of  the  yearly  value  of  10/.,  and  was  held  and  enjoyed  by  me,  under  the  said  hiring,  for 
a  year ;  during  all  which  time  I  resided  and  inhabited  in  the  said  towTiship  of  Honley, 
It  Coching  Steps  Mill  aforesaid.  In  the  year  1821,  whilst  I  still  resided  at  the  same 
I^ace,  I  rented  and  occupied  between  three  and  four  acres  of  land  at  Scot  Gate  Head, 
in  Honley  aforesaid,  of  one  John  Todd,  of  Honley  Moor,  clothier,  of  the  annual  value 
of  11.,  and  for  which  I  paid  7/.  rent  for  the  same  for  several  years.  In  the  year  1821, 
tnd  at  the  same  time  that  I  so  occupied  the  land  of  John  Todd,  I  also  rented  and 
occupied  three  acres  of  land  at  Scot  Gate  Head  aforesaid,  of  one  John  Bottomley,  of 
Meltham  Sizen,  boiler,  of  the  annual  value  of  7/.,  at  7/.  rent,  which  I  occupied  for  one 
year  and  then  gave  it  up  in  the  year  1822.  The  Coching  Steps  Mill  aforesaid,  which 
I  fived  in  during  all  tiie  time  I  so  occupied  the  land  of  John  Todd  and  John  Bot< 
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tomley  respectively,  was  worth  3/.  per  annum.  My  son  Ely  lived  with  me  nntil  he 
was  nearly  eighteen  years  of  age  as  part  of  my  family ;  he  then  went  to  live  with  one 
Joseph  Chappell,  of  High  Royd,  in  Honley  aforesaid,  where  he  stayed  a  short  time, 
and  then  he  went  to  his  uncle,  Robert  Bowers,  of  Dob,  in  Cartworth,  in  the  said 
Riding,  where  he  lived  until  he  was  twenty ^one  years  of  age,  and  then  became  emanciv 
pated  by  law ;  at  neither  of  the  said  last-mentioned  places  was  my  son  an  apprentice 
or  a  hired  servant ;  the  settlement  of  my  son  Ely  is  now  in  the  township  of  Honlej." 

The  following  were  the  grounds  of  appeal : — 

1st.  That  the  evidence  admitted  by  the  said  justices  and  contuned  in  the  Bui 
examinations,  on  which  the  said  order  was  made,  was  inadmissible  hearsay  evidence, 
and  ought  not  to  have  been  received. 

2nd.  That  the  examinations  on  which  the  said  order  of  removal  was  made  do  not 
contain  legal  evidence  of  any  facts  sufficient  to  shew  that  a  settlement  was  eTer 
acquired  in  our  said  township  of  Honley  by  the  pauper's  father,  Martin  Wimpenny. 

3rd.  That  the  hiring,  taking,  and  renting,  by  Martin  Wimpenny,  of  a  tenement,  coa- 
sisting  of  the  feed  and  agistment  of  a  cow,  stated  on  the  face  of  the  examination  of 
the  said  Martin  Wimpenny,  is  not  such  a  hiring,  taking,  and  renting  of  a  tenement 
as,  with  any  residence  in  Honley  during  the  said  holding,  as  the  said  holding  is 
alleged  in  his  said  examination,  would  confer  any  settlement  on  the  said  Maitin 
Wimpenny. 

4th.  That  the  said  examination  of  Martin  Wimpenny  shews  no  occupation  or  hold- 
ing by  the  said  Martin  Wimpenny  of  any  tenement  of  the  yearly  value  of  10/.  bt 
forty  days  during  the  year  1821,  in  our  said  township  of  Honley,  and  that  the  mi 
examination  equally  fails  to  shew  any  such  occupation  or  holding  by  the  said  MaitiA 
Wimpenny  of  any  such  tenements  of  the  yearly  value  of  10/.  for  the  space  of  forty 
days  during  any  other  year  or  years. 

5th.  That  if  the  said  examinations  do  contain  any  statement  of  such  £Eu;ts  as  sheir 
a  settlement  to  have  been  acquired  by  the  said  Martin  Wimpenny  in  our  said  townshij^ 
either  in  1819,  in  1821,  in  1822,  or  in  any  other  year,  then  that  the  said  examim* 
tions  are  altogether  defective  and  insufficient  to  shew  such  settlement  to  have  been 
derived  by  the  said  Ely  Wimpenny  from  the  said  Martin  Wimpenny,  inasmuch  ts 
they  do  not  shew  that  at  the  time  when  such  settlement  was  acquired  by  the  tui 
Martin,  the  said  Ely  was  unemancipated,  and  inasmuch  as  they  also  fail  to  shew  by 
legal  evidence  such  settlement  to  have  been  acquired  by  the  said  Martin  before  the 
emancipation  of  the  said  Ely,  which  is  stated  on  the  face  of  the  said  examination  to 
have  taken  place  when  the  said  Ely  was  twenty- one  years  old. 

6th.  That  the  said  examination^  are  on  other  grounds  besides  those  above  stated 
bad  and  insufficient  to  support  the  said  order. 

7th.  That  the  said  Martin  Wimpenny  did  not  acquire  a  settlement  in  our  township    \ 
of  Honley  by  any  such  hiring,  taking,  and  renting  of  a  tenement,  consisting  of  the 
feed  and  agistment  of  a  cow,  in  the  year  1818  or  in  the  spring  of  1819,  and  by  any  such   ) 
holding  of  the  said  tenement  and  residence  in  Honley,  as  in  the  said  examination  of  '■ 
Martin  Wimpenny  is  mentioned ;  neither  did  the  said  Martin  Wimpenny  ever  acqoiis 
a  settlement  in  our  said  township  of  Honley  by  any  such  renting  and  occupation  of 
land  of  John  Todd  and  John  Bottomley  respectively,  as  in  the  said  examination  is 
also  stated. 

8th.  That  if  the  said  Martin  Wimpenny  did  gain  any  settlement  in  our  said  town- 
ship by  any  of  the  means  stated  in  the  said  examination  of  Martin  Wimpenny,  then 
that  such  settlement  was  not  derived  from  him  by  the  said  Ely  Wimpenny,  but  that 
the  said  Ely  had  at  the  time  of  his  said  father's  acquisition  of  such  settlement  ceased 
to  be  a  member  of  his  father's  family  and  become  emancipated.     On  the  trial  of  the 
said  appeal,  the  respondents  having  failed  to  establish  any  settlement  by  the  cow  tene* 
ment  or  land  belonging  to  Abraham  Todd,  the  appellants  objected  that  the  respondents 
had  no  right  to  give  any  evidence  of  settlement  by  renting  and  paying  rent  for  the 
land  of  John  Todd  and  John  Bottomley,  and  they  relied  on  the  said  second,  fourth. 
fifth,  and  sixth  grounds  of  appeal.    The  Court  overruled  the  objection,  and  after  hearing 
evidence  on  both  sides,  confirmed  the  order  of  removal  subject  to  the  opinion  of  f^n 
Court  as  to  the  admissibility  of  the  said  last-mentioned  evidence.     If  the  Court  of 
Queen's  Bench  should  be  of  opinion  that  the  said  last-mentioned  evidence  was  inadmis* 
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nble,  then  the  said  order  of  removal,  and  the  said  order  of  SesBions  confirming  the  same, 
tre  to  be  severally  discharged,  otherwise  to  remain  confirmed. 

R,  Hall  and  Pickering,  in  support  of  the  order  of  Sessions. — Here  there  are  two 

daases  of  objections  in  the  nature  of  general  and  special  demurrers ;  and  the  first 

objection  is  in  the  nature  of  a  general  demurrer ;  the  fourth  ground  of  appeal,  which 

nises  that  objection,  states  that  the  examination  "  shews  no  occupation  or  holding  by 

tiie  said  Martin  Wimpenny  of  any  tenement  of  the  yearly  value  of  10/.  for  forty  days 

duing  the  year  1821  in  our  said  township  of  Honley."     Now,  the  evidence  upon  this 

pant  is  as  follows: — "  In  the  year  1821,  whilst  I  still  resided  at  the  same  place,  I 

RDted  and  occupied  between  three  and  four  acres  of  land  at  Scot  Gate  Head,  in 

Honley  aforesaid,  of  one  John  Todd,  of  Honley  Moor,  clothier,  of  the  annual  value 

cf  7/.,  and  for  which  I  paid  7/.  rent  for  the  same  for  several  years.    In  the  year  1821,  and 

lithe  same  time  that  I  so  occupied  the  land  of  John  Todd,  I  also  rented  and  occupied 

ftree  acres  of  land  at  Scot  Grate  Head  aforesaid,  of  one  John  Bottomley,  of  Meltham 

Szen,  boiler,  of  the  annual  value  of  7/.,  at  7/.  rent,  which  I  occupied  for  one  year 

aid  then  gave  it  up  in  the  year  1822."    This  examination,  therefore,  shews  a  hiring 

aid  occupation  for  a  year  of  two  tenements  at  the  same  time,  they  being  together  of 

the  value  of  10/. ;  and  that  is  enough  to  gain  a  settlement.     [Coleridge,  J. — But  if 

coe  of  these  tenements  was  taken  early  in  1821   and  the  other  late  in  1821,  that 

voold  not  be  enough.]     That  is  the  question;  "  at  the  same  time"  means  " for  the 

tsme  time."     [Coleridge,  J. — But  the  witness  does  not  say  when  he  took  either  of 

^  tenements.]     He  seems  to  be  speaking  of  the  facts  in  their  chronological  order ; 

tndwhen  he  says  "in  the  year  1821"  as  to  the  first  tenement,  and  "in  the  year 

1821  and  at  the  same  time"  as  to  the  second,  he  must  be  understood  to  mean  that 

he  took  the  two  tenements  from  the  same  time  exactly.      [Coleridge,  J. — Why 

ilxmldn't  he  say  that  he  held  both  together  for  one  year,  if  that  were  the  fact  ?]     He 

ntended  to  say  so,  and  was  so  understood.     [Coleridge,  J. — "At  the  same  time" 

cumot  mean  for  all  the  same  time.]     No ;  that  is  not  necessary :  it  is  enough  if  it 

My  be  understood  to  mean  from  the  same  time.      Besides,  the  ground  of  appeal 

does  not  specifically  raise  this  question ;  it  points  to  the  value  of  the  tenement. 

Pashley  and  Overend,  contrdi,  were  not  called  upon. 

Per  Curiam. — The  objection  is  fatal  and  is  well  taken ;  this  order  must  therefore 
k  quashed. 

Rule  absolute  to  quash  the  order  of  Sessions,  (a) 


The  Queen  v.  The  Inhabitants  of  Latchford. 

^ftk-^ttlement — Sufficiency  of  examination — Disclosing  tubtequent  tettlement  by  apprenticeship — 
Admission  in  grounds  of  appeal — Effect  of  costs, 

Mummnation,  sent  with  an  order  of  removal,  contained  good  evidence  qf  a  birth^ettlement  in  the 
SfpcUmU  parish :  and  also  evidence  of  a  service  under  an  indenture  of  apprenticeship,  which  was 
fd  out,  and  a  residence  during  the  apprenticeship  both  in  the  appellant  and  respondent  parish. 
Tke  magistrates  removed  upon  the  birth-settlement,  and  upon  that  the  respondents  relied  at  the 
Sessisms.  The  appellants  objected  that  the  examination  was  insufficient  to  let  in  evidence  qf  the 
Hrth-setilemeni,  because  it  also  disclosed  a  subsequent  settlement  by  apprenticeship ;  but  the  Ses* 
uams  overruled  the  objection, 

fk^^pelUmts  had  not  denied  the  execution  of  the  indenture  in  their  grounds  qf  appeal,'  but  they 
niied  tgfon  a  settlement  by  apprenticeship  under  that  indenture  gained  in  the  respondent  parish. 
At  the  trial  they  called  the  pauper  to  prove  the  service,  and  residence  under  it,  but  were  not  pre* 
pared  to  produce  the  deed  or  account  for  it,  and  contended  that  that  was  not  necessary,  inasmuch 
as  they  had  admitted  it  in  the  grounds  qf  appeal,  and  therrfore  it  was  admitted  for  all  purposes; 
but  the  Sessions  held  it  necessary,  and  accordingly  confirmed  the  order. 

Qmi  a  ease  submitted  to  this  Court  s  held,  that  the  Sessions  had  done  right  on  both  points. 

The  judgwsemi  of  this  Court  upon  eases  sent  from  the  Sessions  is  in  form,  not  "  to  quash**  or 
**emijbrm  the  order  of  Sessions,**  but  to  discharge  or  make  absolute  the  rule  of  this  Court;  and 
if  tie  rule  be  discharged,  that  has  the  ^ect  qf  cof^rming  the  order,  and  the  parties  who  have 
bssugki  up  the  order  by  certiorari  are  liable  to  the  costs,  under  5  Geo.  2,  c,  19,  s.  2. 

ON  appeal  against  an  order  of  two  justices  for  the  removal  of  Peter  Carter,  his  wife. 
and  two  children,  from  the  township  of  Warrington,  in  the  county  of  Lancaster, 
(a)  SeeHev  V.  Ormesby  (4  B.  &  Ad.  314). 
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to  the  township  of  Latchford*  in  the  county  of  Chester,  the  Court  of  Quarter  Ses* 
sions  confirmed  the  order,  subject  to  the  opinion  of  this  Court  upon  the  following 
case: — 

Ihi  order  appealed  agdnst  was  made  upon  examinations,  of  which  the  following  is 
a  copy  : — 

"  County  of  Lancaster. — Examinations  of  Richard  Carter,  Peter  Carter,  and  James 
Cruikshank,  touching  the  place  of  the  last  legal  settlement  of  the  said  Peter  Carter, 
of  the  township  of  Warrington,  in  the  county  of  Lancaster,  taken,  &c.  Richard 
Carter,  of  the  township  of  Latchford,  in  the  county  of  Chester,  on  his  oath,  saith  t 
*  I  am  sixty-seven  years  of  age.  I  married  my  first  and  present  wife,  Mary,  forty- twa 
years  ago.  I  have  by  her,  my  said  wife,  a  son  named  Peter,  who  was  bom  on  the 
24th  December,  1816,  in  the  township  of  Latchford  aforesaid;  when  my  said  son 
was  upwards  of  eighteen  years  of  age  he  was  bound  an  apprentice,  under  a  legally 
stamped  indenture,  for  the  period  and  until  the  full  end  and  term  of  five  years,  to  Joho 
Gregory,  of  the  township  of  Warrington,  in  the  county  of  Lancaster,  shoemaker. 
[He  then  states  the  execution  of  that  indenture  by  him,  and  proceeds.]  My  said  son, 
F^ter,  served  the  said  John  Gregory,  under  the  said  indenture,  for  upwards  of  two 
years  and  ten  months,  and  in  the  summer  months  my  said  son  slept  in  ^e  township  g£ 
Latchford  aforesaid,  during  such  service  under  the  indenture  aforesaid  ;  and  my  said 
son  slept  in  the  township  of  Warrington  in  the  winter  months  during  his  service  witb 
the  said  master,  under  the  indenture  aforesaid.  My  said  son  Peter  served  his 
master  in  the  township  of  Warrington  up  to  and  on  the  23rd  day  of  December,  1837;  v 
and  my  son  Peter  Carter,  on  the  evening  of  the  said  23rd  day  of  December,  slept  and 
resided  in  my  house,  in  the  township  of  Latchford  aforesaid.  My  said  son  WM 
twenty-one  years  of  age  on  Sunday,  the  24th  day  of  December,  in  the  year  aforesaid* 
and  he  never  served  his  said  master  afterwards.  Peter  Carter  (the  pauper)  is  my  son* 
and  he  is  now  resident  in  and  actually  chargeable  to  the  township  of  Warringtoa  ^ 
aforesaid.'"  i 

Peter  Carter's  examination  related  to  the  apprenticeship,  and  was  to  the  same  effect^       \ 
adding  that  he  as  well  as  his  father  had  executed  the  indenture,  and  that  "  the  ill- 
denture  now  produced  is  the  one  under  which  1  was  bound  apprentice  as  aforesaid. 
During  the  time  I  so  served  my  said  master,  under  the  indenture  aforesaid,  I  resided 
and  slept  at  the  house  of  my  father,  in  the  township  of  Latchford,  in  the  county  of 
Chester,  in  the  summer  months,  and  on  the  Saturdiay  and  Sunday  evenings  of  the 
winter  months,  and  during  the  remainder  of  the  winter  months,  for  five  nights  in  eadi      | 
week,  I  resided  and  slept  in  the  township  of  Warrington,  in  the  county  of  Lancaster 
aforesaid.     I  resided  and  slept  in  Latchford  for  more  than  forty  days,  during  which 
time  I  served  my  said  master  under  the  indenture  aforesaid.     I  resided  and  slept  ift 
Warrington  for  more  than  forty  days,  during  which  time  I  served  my  said  master  under     \ 
the  indenture  aforesaid." 

Joseph  Worrall  (the  attesting  witness)  proved  the  execution  of  the  indenture. 

John  Ghregory  also  proved  the  indenture,  and  service  under  it,  but  could  not  tell  dio 
exact  period  of  time  when  the  said  Peter  Carter  left  his  service.  Then  followed  a  com* 
plaint  of  chargeability  by  James  Cruikshank,  one  of  the  overseers  of  the  township  of 
Warrington,  and  an  examined  copy  of  the  indenture  of  apprenticeship  referred  to  in 
the  examinations. 

The  following  were  the  grounds  of  appeal  stated  by  the  appellants ; — 

1st.  That  the  order  and  examination,  of  which  copies  are  sent  to  us,  are  bad  on  the 
fiace  thereof. 

2nd.  That  the  examination  whereon  the  said  order  of  removal  was  made  was  and  is 
insufiicient,  and  does  not  contain  legal  evidence  of  any  settlement  having  been  gained 
by  the  paupers,  or  any  of  them,  in  our  said  township  of  Latchford. 

3rd.  That  in  fact  the  said  paupers,  or  any  of  them,  are  not,  nor  is,  and  never  were  or 
was  legally  settled  in  our  said  township  of  Latchford. 

4th.  That  the  said  paupers  were  at  the  time  of  making  the  said  order  and  still  are 
legally  settled  in  your  said  township  of  Warrington,  by  reason  of  the  said  panper» 
Peter  Carter,  having  been  so  apprenticed  as  in  the  said  examination  is  stated.  wsA 
having  served  under  the  said  indenture  of  apprenticeship  in  the  said  township  of  War« 
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rington  for  more  than  forty  days,  and  having  slept  in  the  said  township  of  Warrington 
for  more  than  forty  days  during  such  service,  and  on  the  last  night  thereof,  and  by 
reason  of  the  said  township  of  Warrington  being  the  last  place  hi  which  the  said 
pauper,  Peter  Carter,  completed  the  period  of  forty  days'  service  and  residence  under 
the  said  indenture  of  apprenticeship. 

The  5th,  6th,  7th,  8th,  9th,  and  10th  grounds  of  appeal  were  directed  to  the  in- 
sufficiency of  the  examination  in  not  shewing  that  on  the  last  night  of  the  service  the 
pauper  slept  in  Latchford  ;  and  the  11th  alleged  that  the  residence  in  Latchford  was 
not  in  the  character  of  apprentice,  or  in  furtherance  of  the  objects  of  the  appreticeship, 
but  by  the  indulgence  of  the  master  only,  and  therefore  gave  no  settlement. 

On  the  appeal  coming  on  to  be  tried,  the  counsel  for  the  appellants  applied  to  the 
Court  to  quash  the  order,  on  the  ground  of  insufficiency  of  the  examinations  to  sus- 
tain it  or  to  entitle  the  respondents  to  go  into  evidence  in  support  of  it,  inasmuch  as 
die  examinations  shewed  that  a  settlement  by  apprenticeship  had  been  gained  by  the 
pauper,  Peter  Carter,  either  in  the  township  of  Latchford,  or  else  in  the  township  of 
Warrington,  whereby  the  birth- settlement  of  the  same  pauper  mentioned  in  the  exa- 
minations was  merged  or  destroyed,  and  as  the  examinations  did  not  shew  that  the 
aaid  settlement  by  apprenticeship  had  been  gained  in  Latchford.  The  Court  refused 
the  application,  and  the  counsel  for  the  respondents,  having  proved  that  the  pauper, 
Peter  Carter,  was  born  in  the  township  of  Latchford,  on  the  24th  December,  1816, 
stated  he  should  rely  on  the  birth- settlement  so  proved,  and  close<}  the  respondents' 
case ;  upon  which  the  counsel  for  the  appellants  applied  to  the  Court  to  quash  the 
Ofder,  upon  the  ground  that  the  respondents  having  in  their  examinations  averred  an 
apprenticeship  of  the  pauper,  Peter  Carter,  with  a  service  under  it,  and  a  residence 
during  such  service  sufficient  to  confer  a  settlement  either  in  Latchford  or  else  in  War- 
lington,  which  apprenticeship  was  admitted,  and  which  service  and  residence  were  not 
denied  in  the  appellants'  grounds  of  appeal,  the  birth- settlement  had  been  superseded  or 
destroyed  by  the  settlement  by  apprenticeship,  and  that  the  respondents,  having  relied 
oo  the  birth-settlement,  had  failed  to  support  their  order.  The  Court  ruled  against  the 
application,  and  called  on  the  counsel  for  the  appellants  to  go  into  their  case.  Tlie  appel- 
lants' counsel  then  called  the  pauper,  Peter  Carter,  who  proved  the  length  of  his  ser- 
vice with  Mr.  Gregory,  and  that,  on  the  night  of  the  22nd  December,  1 837,  he  slept 
in  Warrington ;  that  he  left  his  master's  service  on  the  evening  of  the  23rd,  and  Lad 
then  resolved  not  to  return.  This  being  the  appellants'  case,  the  counsel  for  the 
respondents  contended  that  it  failed,  inasmuch  as  no  apprenticeship  had  been  proved,  the 
indenture  not  having  been  produced  or  accounted  for.  The  appellants'  counsel  con- 
tended that  the  valid  binding  of  the  pauper,  Peter  Carter,  to  the  said  John  Gk-egory,  by 
indenture  of  apprenticeship,  of  which  a  copy  was  set  out  in  the  examinations,  having 
been  averred  in  the  examinations  by  the  respondents  and  having  been  admitted  by  the 
appellants  in  their  fourth  ground  of  appeal,  was  so  admitted  for  all  purposes  of  the 
trial,  and  that  the  appellants  could  not  be  required  to  prove  such  binding.  The 
Coort  found  that  the  said  Peter  Carter  served  his  apprenticeship  with  the  said  Job  n 
Grq^ry  from  the  16th  February,  1S35.  till  the  28rd  day  of  December,  1887,  and  th  at 
ke  slept  in  Warrington  on  the  night  of  the  22nd  of  December,  1837,  and  had  slept  and 
inhabited  in  Warrington  aforesaid  more  than  forty  days  while  so  serving  the  said  Jo  hn 
Gregory  under  the  said  indenture,  and  attained  his  majority  and  avoided  his  apprenti  ce- 
ihip  on  the  23rd  day  of  December,  in  the  same  year,  and  that  Warrington  was  the 
place  of  his  last  legal  settlement  acquired  under  the  said  indenture ;  but  the  C  ourt 
ruled  that  the  fact  of  the  said  Peter  Carter's  having  been  bound  apprentice  to  the  said 
John  Oregory  was  not  admitted  on  the  examinations  and  grounds  of  appeal  so  as  to 
vender  proof  thereof  by  the  appellants  unnecessary,  and  therefore  confinned  the  order, 
•abject  to  the  opinion  of  the  Court  of  Queen's  Bench  on  the  following  points,  viz. 
First,  whether  the  examinations  were  sufficient  to  entitle  the  respondents  to  go  into 
tiietr  case ;  and,  secondly,  whether  the  fact  of  the  said  Peter  Carter  having  been 
bound  apprentice  to  the  said  John  Ghregory  was  not  admitted  on  the  examinations  and 
grounds  of  appeal,  so  as  to  render  it  unnecessary  that  the  appellants  should  prove  the 
Elding.  .  If  the  Court  shall  be  of  opinion  that  the  examinations  are  not  sufficient  to 
entitle  the  respondents  to  go  into  evidence  in  support  of  the  order ;  or  if  the  Court  shall 
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be  of  opinion  that  the  tact  of  the  said  John  Carter  having  been  bound  apprentice  to  tiie 
said  John  Ghregory  was  admitted  by  the  examinations  and  grounds  of  i^peal  so  as  to 
render  proof  of  the  fact  by  the  appellants  unnecessary,  then  the  said  order  is  to  be 
quashed ;  otherwise,  confirmed. 

Crompton,  in  support  of  the  order  of  Sessions. — ^The  first  question  is,  whether  the 
examination  is  sufficient  to  entitle  the  respondents  to  shew  a  birth-settlement.    Now,  it 
is  not  denied  that,  upon  the  examination,  a  good  birth-settlement  is  disclosed  ;  but  it 
is  said  that  an  apprenticeship  of  the  pauper  also  being  shewn,  the  birth-settlement  is 
destroyed.     There  are  several  answers  to  that  objection :  first,  if  the  parish  officen 
could  not  discover  where  that  apprenticeship  gave  a  settlement,  they  must  remove  to 
the  place  of  the  previous  settlement ;  secondly,  the  magistrates  might  not  believe  the 
evidence  of  apprenticeship,  and  therefore  acted  upon  the  clear  evidence  of  a  birth- 
settlement.    Still  every  examination  must  be  sent ;   and  the  omission  of  any  (me  ti 
ground  of  appeal,  although  it  may  not  contain  the  evidence  upon  which  the  order  wis 
in  fact  founded.    R.  v.  Outwell  (9  Ad.&  £.  836).  (a)   There  is  a  case  of  22.  ▼.  Wickkam, 
not  reported,  in  which  it  was  held  that  justices  are  not  bound  to  act  upon  evidence 
shewing  a  subsequent  settlement.     [Williams,  J. — But  the  appellants  contend  that 
not  only  the  justices,  but  that  you  also  are  bound  by  an  examination  shewing  that  the 
birth-settlement  was  destroyed  by  an  apprenticeship.]     We  proved  a  birth-settlement; 
that  threw  upon  the  appellants  the  onus  of  proving  a  settlement  by  apprenticeship,  'd 
they  relied  upon  one.     The  question  is,  have  they  proved  it  ?     How  can  the  ezamina^ 
tions  sent  with  an  order  of  removal  bind  the  party  sending  them  ?  they  are  the  act  of 
the  justices,  and  the  overseers  are  bound  to  send  them.     If  they  are  contradictory  and 
irreconcileable,  they  must  all  be  sent.      The   examinations,  therefore,  cannot   he^ 
the  appellants  ;  they  must  prove  their  own  case ;  and  to  do  tliat,  it  was  necessary  for 
them  to  produce  the  indenture  of  apprenticeship.     There  may  be  a  hundred  questions 
upon  the  deed,  when  it  is  produced.    The  attesting  witness  might  not  be  forthcoming; 
and  then,  unless  diligent  inquiry  after  him  were  proved,  no  proof  of  his  handwriting 
could  be  received.     (Cunliffe  v.  Sefton,  2  East,  183.)     No  admission  will  dispense  widi 
the  testimony  of  the  subscribing  witness.    {Call  v.  Dunning » 4  East  53.)    [Williams,  J. 
— ^The  examination  is  no  statement  by  the  party:  all  this  about  the  apprenticeship  mig^t 
be  blurted  out  by  the  witnesses,  without  any  question  being  put  to  them  on  the  subject] 
The  case  of  Slatterie  v.  Pooley  (6  M.  &  W.  664)  will  probably  be  cited  on  the  other 
side,  but  it  is  not  applicable :  all  it  decided  was,  that  a  parol  admission  by  a  partji 
to  a  suit  is  always  receivable  in  evidence  against  him,  although  it  relate  to  the  contents 
of  a  deed  or  other  written  instrument ;  but  here  there  is  no  admission  by  a  party  to 
the  suit  or  proceeding.     The  respondents  have  made  no  admission  ;  for  the  statements 
of  the  witnesses  before  the  magistrates  are  not  their  statements.    The  appellants,  there- 
fore, have  failed  to  make  out  their  case,  and  the  order  of  Sessions  must  be  confirmed. 
Pashley,  contrk. — ^The  case  of  Slatterie  v.  Pooley  is  a  distinct  authority  for  the  appd- 
lants,  if  the  examinations  bind  the  respondents ;  and  the  authority  of  that  case  vis 
expressly  recognized  in  Howard  v.  Smith  (3  Man.  &  G.  254 ;  3  Scott,  N.  R.  574). 
Now  the  examination  is  the  statement  on  one  side,  as  the  grounds  of  appeal  are  tbe 
statement  on  the  other ;  and  the  Court  has  so  treated  it  in  effect ;  for  all  its  decisions 
have  been  directed  to  enforce  a  full  statement  from  the  parties  of  the  points  to  be  relied 
on  at  the  Sessions.     [Colbridgb,  J. — How  can  you  narrow  the  appellants'  evidence 
by  the  grounds  of  appeal  ?]     Whatever  on  the  face  of  the  examination  is  not  denied  bj 
the  grounds  of  appeal,  is  admitted  by  the  appellants  ;  the  appellants  are  estopped  \ij 
that  admission ;  and  as  an  estoppel  must  be  mutual,  the  respondents  are  estopped  aleo. 
[Coleridge,  J. — Can  you  say,  "  because  I  admit  an  apprenticeship  as  against  myself 
tiierefore  you  admit  it  as  in  my  favour ;"  that  is,  in  other  words,  that  the  appellantcia 
narrow  his  own  proof  as  he  pleases  ?]   A  fact  admitted  between  the  parties  is  admitted 

(a)  In  R,  y,  Outwell  the  remoying  magistrates  took  and  only  the  examination  of  the  three  yn%  aeoft  to 

the  examination  of  three  persons,  sUting  a  settle-  tbe  appellants ;  but  the  Court  held  that  the  enat 

ment  by  apprenticeship    in  tbe  appellant  parish.  eYidence  ought  to  have   been  sent,  and  oa  w 

They  also  took  the  examination  of  another  person  as  ground  confirmed  tbe  order  of  Sessions,  quaahiaf 

to  the  hiring  of  some  land  in  the  respondent  parish  the  original  order.    See  also  R,  t.  5i^pifoa-iyis* 

before  they  made  their  order ;  but  they  made  their  StWTt  1 D.  &  Mer.  123,  and  ante,  p.  41. 
order  on  the  examinpition  of  the  three  persons  alone ; 
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1  purposes ;  otherwise,  either  party  may  be  taken  by  surprise*  and  required  to 
that  about  which  it  was  supposed  there  was  no  dispute.  [Colbridgb,  J. — Sup« 
'.  deny  your  birth-settlement,  but  admit  an  apprenticeship,  as  in  my  own  favour ; 
rou  come  and  rely  on  your  birth-settlement ;  and  that  is  well  enough ;  but  how 
3U  be  prevented  from  denying  the  apprenticeship  because  I  admitted  it  ?]  That 
question  :  in  the  case  of  ^.  v.  St.  John,  Margate  (1  Q  B.  252),  (a)  it  was  held 
essary  for  the  respondents  to  prove  the  execution  of  an  indenture  of  apprentice- 
the  execution  not  having  been  denied  in  the  grounds  of  appeal ;  there.  Lord 
an,  C.  J.,  said,  *'  The  cases  which  have  been  mentioned  shew  that  this  notice  of 
I  does  not  put  in  issue  the  execution  of  the  indenture.  Where  particular  facts  are 
ed  and  disputed,  all  other  facts  alleged  in  the  examination  are  admitted."  Unless 
ule  be  acted  upon,  the  greatest  inconvenience  will  follow ;  parties  will  be  com- 
to  traverse  every  fact  stated  in  an  examination ;  and  yet  a  frivolous  ground  of 
.  renders  them  Hable  to  the  payment  of  costs.  [Colbridoe,  J. — ^The  examina- 
nd  the  grounds  of  appeal  are  very  different.  The  respondents  have  no  power  to 
r  the  grounds  of  appeal ;  and  the  whole  of  the  examination  i^  required  to  be  sent, 
can  the  respondents,  then,  be  bound  by  the  examination  ?]  That  applies  to  the 
point  of  the  case — viz.  whether,  upon  this  examination,  any  evidence  of  the 
settlement  could  be  received  at  the  Sessions.  It  was  certainly  a  voluntary 
ig  on  the  part  of  the  respondents,  so  far  as  the  evidence  of  apprenticeship  was 
med ;  they  might  have  taken  the  evidence  of  the  birth-settlement  only.  [Colb- 
:,  J. — ^They  may  have  inquired  into  the  settlement  by  apprenticeship,  and  found 
k  failed.]  At  all  events,  the  respondents  are  as  much  bound  by  the  examination, 
arty  who  uses  affidavits  is  bound  by  them.  In  the  case  of  Platel  v.  Dowse  (Am. 
wo  documents  were  referred  to  in  the  affidavits  used  by  the  plaintiff :  in  the 
i  of  the  argument  the  defendant's  counsel  produced  the  two  documents,  that  the 
might  see  their  different  form ;  their  production  was  objected  to  on  the  other 
but  the  Court  said,  they  were  certainly  at  liberty  to  look  at  the  documents  which 
expressly  referred  to  in  the  affidavits.  Then,  if  the  examinations  are  binding  on 
spondents,  this  order  cannot  be  sustained  ;  because  they  preclude  the  respondents 
^ving  evidence  of  a  birth-settlement  in  Latchford,  by  shewing  a  subsequent  settle- 
gained  by  apprenticeship  in  Warrington  ;  upon  the  face  of  the  examinations  it  is 
that  the  birth -settlement  no  longer  existed.  The  case  of  R.  v.  Ribchester 
&  S.  135)  (6)  shews  that  the  pauper  gained  his  settlement  in  Warrington ;  he 
is  master's  service  on  the  evening  of  the  23rd,  intending  never  to  return ;  his 
nent,  therefore,  was  complete  on  that  day,  and  he  slept  on  the  night  of  the  22nd 
irrington.  Then  the  case  of  R,  v.  St,  Mary,  Beverley  (1  B.  &  Adol.  201),  is  a 
ct  authority  to  shew  that  the  respondents  could  not  go  into  the  birth-settlement, 
it  case  H.  O.,  the  wife  of  W.  O.,  having  been  removed  to  her  maiden-settlement, 

n  R.  V.  St.  John,  Margate,  the  examination  atC,  at  weekly  wages,  went,  with  their  knowledge, 
"  When  I  was  about  fifteen  years  old  I  was  on  Saturdays  and  Sundays,  to  R.  and  slept  there, 
ipprentice  to  J.  C,  of  P.  I  was  bound  until  and  returned  to  bis  work  on  Mondays,  and  was  re- 
d  attain  the  age  of  twenty- one  years;  and  ceived  by  them ;  and  on  the  Saturday  afternoon  be- 
>roduce  the  indenture,  dated  30th  Aug.  1821,  fore  Shrove  Tuesday  (having  the  night  before  slept 
■d  by  both  parties  and  by  my  father.  The  at  C.)  received  his  pay,  and  never  returned  again  to 
ration  was  15/.  I  served  the  whole  time,  and  the  service,  and  slept  that  and  the  following  night  at 
in  my  master's  house  at  P.  during  the  same  R. ;  but  on  quitting  the  works  on  Saturday  had  not 
,'*  The  notice  of  appeal  was :  **  That  the  formed  any  intention  not  to  return,  nor  had  he  on 
did  not  acquire  a  settlement  in  P.  by  reason  the  Sunday,  nor  could  he  fix  the  time  when  he  de- 
being  bound  an  apprentice  by  indenture,  trrminednot  to  return:  audit  was  there  held  that 
0th  Aug.  1821,  to  one  J.  C,  and  by  serving  his  settiement  was  at  C,  his  service  having  ended 
he  said  indenture,  because  the  premium  of  on  his  quitting  on  Saturday :  Lord  Ellenborough, 
id  to  the  said  J.  C.  was  a  payment  made  by  C.J.,  saying — *'  But  here  it  appears  that  the  ap- 
ish ofllcers  of  O.  R.  in  the  Co.  of  K.,  and  not  prentice,  by  not  returning  to  his  service  on  the  Mon- 
ather  of  the  said  pauper ;  and  that  the  requi-  day,  had  not  left  it  on  the  Saturday  under  the  usual 
of  the  statute  made  for  the  regulation  and  indulgence ;  and  therefore  he  must  be  considered  as 
:  of  parish  apprentices  then  in  force  were  not  having  broken  the  contract  on  the  Saturday  when  he 
id  with."  Upon  this  ground  of  appeal  the  quitted  his  masters*  works ;  and,  consequently,  FrI* 
idd,  that  the  execution  of  the  indenture  was  day  night  was  the  last  night  of  his  residence  as  an 
id,  and  that  the  appellants  ought  to  have  apprentice.  The  settiement,  therefore,  was  at 
iij  establishing  their  objection.  Church,  where  he  slept  on  that  night,  and  not  at 
:n  R.  V.  Ribcketter,  it  appeared  that  the  ap-  Ribebcster." 
Bt'who  worked  and  slept  at  his  maatera*  works 


upon  the  hearing  of  an  q>peal  against  the  order  of  removal,  the  respondents  proved  tfait 
the  maidea-settlement  of  H.  O.  was  in  the  appeUant  parish,  and  also  that  W.  O.  wis 
bom  in  the  city  of  Ipswich,  where  there  were  several  parishes,  but  in  whidi  of  then 
did  not  appear ;  and  it  was  held  that,  as  it  was  incumbent  on  the  respondents  to  shev 
that  the  pauper  was  settled  in  the  parish  to  which  the  removal  was  made,  and  as  thej 
had  disproved  that  by  shewing  that  the  husband  had  a  birth-settlement  in  aome  pariah 
in  Ipswich,  the  Sessions  ought  to  have  quashed  the  order  of  removal.  The  obaervattooB 
of  Bay  ley,  J.,  in  delivering  the  judgment  of  the  Court,  are  of  great  importanoe.  He 
says :  "  To  justify  the  confirmation  of  an  order  of  removal,  it  ought  to  appear,  upcrn  the 
evidence  adduced  by  the  respondents,  that  the  party  removed  is  settled  in  the  parish  t» 
which  the  removal  is  made ;  if  that  do  not  appear,  and  d  fortiori,  if  the  contrary  appear, 
the  removal  cannot  be  supported.  Now  the  evidence  in  this  case  does  not  prove  tint 
the  person  removed  is  settled  in  the  parish  of  St.  Mary,  to  which  she  is  removed,  hot 
in  one  of  the  parishes  in  Ipswich.  It  is  argued,  however,  that  as  the  respondents'  wit* 
ness  did  not  know  in  which  of  the  parishes  in  Ipswich  the  settlement  was,  and  had 
proved  a  maiden-settlement  in  the  appellant  parish  in  the  wife  who  was  removed,  tfas 
onus  of  proving,  in  which  of  the  parishes  in  Ipswich  the  husband  was  bom,  was  npontfas 
appellant  parish ;  and  that  in  the  absence  of  such  proof,  a  removal  to  the  wife's  maidea- 
settlement  was  warrantable.  We  do  not  concur  in  this  reasoning.  ♦  ♦  ♦ 
Upon  the  ground,  therefore,  that  in  this  case  it  appears,  upon  the  respotidentM'  evidimt, 
that  the  husband  has  a  settlement  in  a  parish  at  Ipswich,  we  are  of  opinion,  thataremofil 
to  the  wife's  maiden-settlement  cannot  be  supported,  and  that  the  order  of  Sessiona  ought 
to  be  quashed."  Here,  then,  is  good  evidence  of  a  subsequent  settlement  by  apprentioe* 
^ip,  destroying  the  birth-settlement ;  and  the  Court  cannot  suppose  that  the  jostioai 
disbelieved  it :  but,  admitting  that  the  respondents  were  at  liberty  to  rely  on  the  lnrtli> 
settlement,  still  the  apprenticeship  was  admitted,  and  the  appellants  sufficiently  profei 
their  case,  without  producing  the  indenture,  or  accounting  for  it. 

Lord  Dbnman,  C.  J. — I  have  no  doubt  that  the  respondents  were  entitled  to  go 
into  evidence  of  the  birth- settlement  stated  in  the  examination  in  this  case  ;  because,  if 
any  settlement  in  the  appellant  parish  appears  on  the  examination  sufficiently  proved, 
that  is  a  foundation  for  the  order  of  removal.  And  the  respondents  are  bound  to  gite 
the  whole  examination,  taken  by  the  magistrates;  that  examination  may  compriae 
statements  of  many  different  settlements  ;  but  it  is  enough  for  the  respondents  to  ahev 
that  there  is  some  one  valid  settlement  in  the  appellant  parish.  As  to  the  auppoaed 
admission  of  the  apprenticeship,  I  am  not  quite  satisfied  with  what  took  place.  It 
seems  to  me  that  there  might  be  some  means  of  informing  the  appellants  what  they 
must  come  prepared  to  prove.  The  appellants  say,  "  We  adopt  from  your  fxaminatioii 
that  indenture,  on  which  you  rest ;  but  we  say  that  the  residence  was  in  your  pariah, 
and  not  in  ours."  I  think  that  it  would  be  better  in  such  a  case  if  the  respondents  wcae 
to  give  notice  to  the  appellants,  whether  or  not  they  were  prepared  to  make  the  admie- 
aion  supposed ;  still,  I  can't  say  that,  in  point  of  law,  they  are  bound  to  do  ao.  We 
must  look  to  what  the  Act  of  Parliament  requires :  it  requires  that  the  nraminatinn 
shall  be  sent  on  the  one  side,  and  the  grounds  of  appeal  on  the  other ;  but  if  a  commu- 
nication were  to  take  place  between  the  two  attorneys,  with  the  view  above  suggested, 
it  would  form  a  good  ground  for  postponing  the  trial  of  the  appeal,  if  that  became 
necessary.  However,  as  the  Act  of  Parliament  is  confined  to  the  sending  of  the  exaaBi- 
nation  and  grounds  of  appeal,  when  the  respondents  have  proved  one  settkment,  the 
appellants,  if  they  rely  upon  any  other  settlement,  must  make  out  their  case,  and  prove 
it  in  the  regular  way. 

Williams,  J. — I  am  of  the  same  opinion  upon  both  points.  As  to  the  first,  it  is 
quite  a  perversion  of  terms  to  say  that  the  examination  of  the  pauper  is  binding  apofti 
or  in  the  nature  of  an  admission  by,  the  respondents.  It  has  no  resemblaiioe  to  m 
admission  by  them ;  non  constat  but  that  in  this  case  they  may  have  taken  the  pauper 
to  prove  only  the  birth-settlement ;  they  may  have  known  nothing  of  any  other ;  and 
the  rest  may  have  been  extracted  by  accident,  or  have  been  a  voluntary  statement  of 
the  pauper  Uien  for  the  first  time.  If  the  respondents  were  not  only  bound  to  send  the 
whole  examination,  but  were  to  be  taken  as  admitting  every  part  of  it,  it  would  be  a 
strange  perversion  of  the  doctrine,  that  a  party  is  bound  by  his  own  statement,  tbe 
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txanunatioii  being  the  statement  of  another,  over  whom  the  respondents  have  no 
control.  As  to  the  last  point,  unless  an  admission  by  the  grounds  of  appeal  is  an 
idmission  by  the  respondents,  the  appellants  in  this  case  should  certainly  have 
come  prepared  to  prove  the  indenture ;  and  if  the  examination  will  not  bind  the 
Rspondents  by  way  of  admission,  still  less  will  the  grounds  of  appeal. 

CoLBBiDGB,  J. — I  am  entirely  of  the  same  opinion.  The  first  question  is,  whether 
fte  re^xmdents  were  entitled  to  go  into  their  case  :  their  case  was  a  birth -settlement— 
tad  the  question  was,  whether  the  examinations  were  sufficient  to  let  in  evidence  of  that 
lettlement.  Now,  on  the  examination  there  was  an  abundantly  sufficient  statement  of 
I  lurth-aettlement ;  but  then  it  was  said,  "  you  cannot  go  into  that,  because  the 
anunination  goes  on  to  shew  a  settlement  elsewhere  by  apprenticeship ;"  still,  the 
Bsgistrates  removed  on  the  birth- settlement ;  what  can  the  respondents  do  ?  Are  they 
lot  to  be  at  liberty  to  prove  the  settlement  upon  which  the  magistrates  have  removed  ? 
Hiey  are  not  bound  by  every  thing  that  appears  on  the  examination  ;  it  is  not  their 
statement ;  the  witness  may  have  said  something  of  his  own  accord,  and,  perhaps, 
BJatakenly.  On  the  second  point,  I  saw  the  doubts  in  my  lord's  mind ;  but  I  feel  no 
loubt  that  all  the  provisions  of  the  statute  have  been  complied  with  here;  and  I 
bdieve  that,  in  order  to  avoid  difficulties,  the  better  course  is  not  to  go  beyond  the 
ttatute ;  bat  to  see  what  the  legislature  has  provided  for  securing  full  information  to 
both  parties,  and  to  adhere  strictly  to  that.  The  respondents  are  bound  to  send  to  the 
appellants  the  whole  of  the  examination  ;  and  it  can't  be  said  that  they  are  bound  by 
^1^  Then  the  appellants  send  their  grounds  of  appeal.  In  them  they  may  admit  what- 
ever they  please ;  but  they  cannot  compel  the  respondents  to  do  the  same.  If  they  could, 
IsmsaJsfied  that  it  would  lead  to  a  great  deal  of  trickery ;  because,  if,  for  instance,  they 
vere  conscious  of  fatal  defects  in  an  indenture  necessary  to  their  case,  they  would  admit 
it  in  their  grounds  of  appeal,  and  take  issue  on  the  residence.  That  may  not  be  the  right 
lobtion  of  the  present  case ;  but  if  the  argument  of  Mr.  Pashley  were  admitted,  it 
wwld  be  very  likely  to  occur. 

WioHTMAN,  J. — It  seems  to  me  too  dear  to  admit  of  an  argument,  that  this  exami- 
Mtkm  is  sufficient  to  let  in  evidence  of  a  birth- settlement ;  the  statement  in  the  case 
■  :  "  The  counsel  for  the  appellants  applied  to  the  Court  to  quash  the  order,  upon  the 
ptHmd  that  the  respondents  having  in  their  examination  averred  an  apprenticeship  of 
<k  pauper,"  &c. ;  but  the  answer  is,  it  is  no  averment  of  theirs  ;  it  is  only  this — 
^  the  pauper  having  established  a  birth-settlement,  goes  on  to  say  something  more. 
Aat  can't  be  binding  on  them ;  still  less  can  any  admission  or  statement  in  the 
fUBonds  of  appeal. 
PoMey  then  applied  to  the  Court  not  to  confirm  the  order,  but  simply  to  discharge 
k  rule.  The  effect  of  confirming  the  order  would  be  to  subject  the  appellants  to 
^Biti,  from  which  he  prayed  the  Court  to  relieve  them  in  consideration  of  their  hav- 
if  been  misled. 

LoBD  DsNif  AK,  C.  J.  (after  consulting  the  Master). — I  find  that,  according  to  the 
fnctioe  of  the  Court,  we  can  do  nothing  but  discharge  our  own  rule.  By  the  5  Geo. 
%  e.  19,  s.  3,  it  is  provided  that  those  who  bring  up  orders  of  Sessions  by  certiorari 
""diall  enter  into  a  recognizance  with  sufficient  sureties  before  one  or  more  justices  of 
&e  pe»ce  of  the  county  or  place,  or  before  the  justices  at  their  General  Quarter 
Sesswos  or  General  Sessions,  where  such  judgment  or  order  shall  have  been  given  or 
aide,  or  before  any  one  of  his  Majesty's  justices  of  the  Court  of  King's  Bench,  in  the 
SBm  of  50^.,  with  condition  to  prosecute  the  same  at  his  or  their  own  costs  and  charges 
tnth  effect,  without  any  wilful  or  affected  delay ;  and  to  pay  the  party  or  parties  in 
nlKMe  fvvDQr  or  for  whose  benefit  such  judgment  or  order  was  given  or  made,  within 
file  Bionth  after  the  mid  judgment  or  order  shall  be  confirmed,  their  full  costs  and 
dHogw,*'  &c.  ;  bat  that  does  not  vary  our  proceedings,  because,  when  the  rule  is  dis- 
clMrged,tlHit  oonfirms  the  order,  and  if  the  effect  is  to  confirm  the  order,  the  consequence 
m  to  coata  will  attach.  It  must,  therefore,  be  fully  understood, that  those  who  bring  up 
«den  ai  SewinM  l^  certiorari,  do  it  at  the  peril  of  incurring  all  the  costs. 

Rvle  discharged. 
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Thb  Qubbn  v.  Lawrence  Humtbb. 
Obsiructing  highway — Conmetion, — Aneieni  market. 
The  Court  of  (lueen^s  Bench  refused  to  quoth  a  conviction  under  5^6  Wm.  4,  c.  50,  «.  78,>br  of- 
ttructing  a  highway  by  leaving  an  empty  cart  thereon:  although,  on  the  part  qf  the  dtfemdant,  H 
waa  shewn  that  the  place  in  question  was  within  the  precincts  qf  a  market  immemoriaily  atiaUiskii; 
that  for  upwards  qf  forty  years,  and  as  far  as  living  memory  extended,  empty  eartSf  prmdpaUy  tf 
persons  putting  up  at  a  certain  public- house  near  the  market,  had,  on  market  days,  been  drawn  tp 
in  a  row  in  the  place  in  question,  and  remained  there  during  the  whole  of  the  market  dig 
(no  stallage  or  payment  being  charged  in  respect  of  them),  without  any  hindrance  or  imierruptim 
(except  in  the  year  1836,  when  regulations  prohibiting  that  practice  were  adopted,  which,  koweper, 
4fter  that  period,  gradually  ceased  to  beet^orced),  and  without  regard  to  the  question  whether  they 
had  or  not  brought  goods  for  salein  the  market,  or  whether  the  owners  or  persons  placing  the  carta  then 
were  attending  the  market  or  putting  up  at  the  said  public-house ;  and  that  although  the  hcue  in  quo 
was  used  as  a  highway  on  market  and  fair  days,  when  not  actually  obstructed  by  such  carts,  get 
the  drfendanVs  cart  did  not  obstruct  the  same  to  any  greater  extent  or  in  any  other  nuatner  then 
was  ueual  on  market  days, 

UPON  appeal  against  a  conviction  by  two  justices  of  the  borough  of  T^gan,  under 
Stat.  5  &  6  Wm.  4,  c.  50,  s.  78,  whereby  Lawrence  Hunter,  being  the  driver  of 
a  certain  cart  on  a  certain  highway,  to  wit,  Standishgate-street,  in  the  said  borougb, 
was  convicted  of  leaving  the  said  cart  on  such  highway  so  as  to  obstruct  the  passage 
thereof,  and  was  fined  one  shilling  for  the  offence,  the  Court  of  Quarter  Sessions  con- 
firmed the  conviction  subject  to  the  opinion  of  this  Court  upon  the  following  case  :— 

•*  The  borough  of  Wigan,  in  the  county  of  Lancaster,  is  a  corporate  town,  by  pre- 
scription ;  from  time  immemorial  a  market  for  the  sale  of  fruit,  vegetables,  &c.,  has  been 
holden  there  every  Friday  in  a  street  in  the  centre  of  the  town,  cfdled  the  Market-plaoe, 
and  in  the  upper  part  of  a  certain  other  street,  leading  out  of  the  said  Market-place,  called 
Standishgate-street,  which  is  one  of  the  approaches  to  and  adjoins  the  said  Market- 
place. The  rector  of  the  parish  of  Wigan,  as  lord  of  the  manor,  is  the  owner  of  tiie 
soil  of  the  said  streets,  which  are  thoroughfares  aud  public  highways,  subject  only  to 
the  right,  if  any  hereinafter  appearing,  to  obstruct  the  same  on  market  days  and  during 
fairs.  ITie  rector  of  the  parish  and  the  corporation  of  Wigan  are  owners  of  the 
market ;  persons  bringing  articles  to  the  said  marL  lor  sale  have  been  immemorially 
accustomed  to  arrange  such  articles,  under  the  direction  and  supervision  of  the  market- 
lookers  and  toll-collectors,  in  a  row  on  the  west  side  of  the  said  street,  leaving  reason- 
able and  sufficient  room  in  the  rest  of  the  said  street  for  carts  and  other  vehicles  to 
pass  and  repass,  and  behind  the  said  row  for  foot  passengers  to  pass  and  repass ;  in  the 
Market-place,  which  is  generally  wider  than  the  Standishgate,  Uiere  have  been  usually 
on  market  and  fair  days  several  of  such  rows ;  the  articles  for  sale  are,  in  some  in- 
stances, placed  on  the  ground,  in  others  on  stalls,  and  in  others,  and  more  especially 
in  the  said  Standishgate-street,  in  the  carts  and  other  vehicles  in  which  they  have  bear 
brought  to  market.  Certain  small  sums  are  in  all  instances  due  and  paid  to  the  cor- 
poration of  Wigan,  by  \vay  of  tolls,  by  the  persons  selling  goods ;  goods  brought  for  sale 
to  the  said  market  have  been  from  time  immemorial,  without  any  interruption  or  hin- 
drance whatever,  exposed  for  sale,  in  carts  drawn  up  in  a  single  row,  on  the  west  side 
of  the  said  Standishgate-street,  the  back  of  such  carts  being  towards  the  footpath  and 
the  shafts  projecting  into  the  carriage-way,  at  right  angles  with  the  footpath ;  the 
horses  are  sJways  taken  out  of  the  said  carts  and  vehicles.  On  the  east  side  of  the  said 
upper  part  of  the  said  street,  called  Standishgate,  is  a  public- house,  much  frequented 
by  country  people  attending  with  their  carts  and  horses  the  said  market.  This  public- 
house  has  not  attached  to  it  any  yard  or  other  prtu  ises  for  the  standing  of  carts; 
empty  carts,  principally  of  persons  frequenting  and  putting  up  at  the  said  public-house* 
have,  on  market  days,  for  upwards  of  forty  years  and  as  far  back  as  living  memoiy 
extends,  been  drawn  up  in  a  row  on  the  east  side  of  the  said  street,  die  honea 
taken  out  and  the  carts  reared  up,  with  the  back  part  leaning  on  the  footpath  and  the- 
shafts  upwards,  without  any  hindrance  or  interruption,  except  as  hereinafter  men* 
tioned,  but  without  any  express  license  or  direction  from  the  lord  of  the  manor,  or 
the  market-looker  or  other  person ;  between  the  row  of  empty  carts  on  the  east  aide 
of  the  said  street  and  the  row  of  carts,  with  articles  for  sale,  on  the  west  side,  a  space 
of  about  nineteen  feet,  has  been  always  open  for  the  passage  of  carriagea.    Cominodi* 
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^es  have  been  occasionally,  and  from  time  to  time,  exposed  for  sale,  as  weU  in  carts  as 
m  baskets,  on  market  days,  on  the  said  east  side  of  the  upper  part  of  the  said  street^ 
and  toll  in  respect  thereof  demanded  and  paid,  in  like  manner  as  for  commodities 
exposed  for  sale  on  the  west  side  of  the  said  street  and  in  the  said  Market-place ;  and,  for 
tile  purposes  of  this  case,  the  place  where  the  cart  of  the  appellant,  as  hereinafter  men- 
tiooed,  was  placed,  is  to  be  considered  as  within  the  precincts  of  the  market  for  the  sale 
of  marketable  commodities ;  carts,  so  drawn  up  and  placed  on  the  east  side  of  the  said 
itzeet,  have,  for  the  full  period  of  forty  years  and  as  far  back  as  living  memory  extends^ 
lemained  there  during  the  whole  of  the  market  day,  without  any  person  to  attend  to  or 
like  care  of  the  same,  and  without  any  hindrance  or  interruption,  except  as  hereinafter 
mentioned,  and  without  regard  to  their  having  or  not  brought  goods  for  sale  in  the  said 
market,  and  without  regard  to  whether  the  owners  or  persons  placing  the  same  there 
-were  or  not  attending  the  said  market,  or  did  or  not  put  up  at  the  said  public- house ; 
bat  the  part  of  the  said  street,  where  the  said  carts  have  been  so  placed,  is  used  by  the 
public  as  a  highway  on  such  market  and  fair  days,  when  not  actually  obstructed  by 
•nch  carts ;  no  stallage  or  other  payment  is  collected  or  charged  for  the  standing  of 
empty  carts  in  the  said  Standishgate- street,  or  in  any  part  of  the  said  market.    In  the 
year  1836,  during  the  mayoralty  of  John  Speir  Keron,  Esq.,  the  police  and  market- 
lookers,  acting,  as  they  supposed,  by  the  direction  of  the  lords  of  the  market,  but 
which  were  not  produced  or  proved,  enforced  for   about  nine  months  regulations^ 
vhereby,  amongst  other  things,  no  carts  were  permitted  to  be  placed  on  the  easterly 
fide  of  Standishgate-street  aforesaid ;  but  such  regulations,  after  that  period,  gradually 
cased  to  be  enforced  as  to  the  placing  of  empty  carts  on  the  easterly  side  of  the  said 
street.     In  the  Market-place  there  is,  and  has  existed  for  a  great  number  of  years,  a 
nnge  of  flags  or  stones,  called  the  Fish  Stones,  being  about  four  feet  wide  and  about 
ten  loDg,  on  which  fish  are  exposed  to  sale  every  market  day,  and  often  more  fre- 
quently ;  the  sellers  of  fish  pay  toll  to  the  collector.     The  space  behind  the  Fish 
Stones  is  used  by  foot  passengers ;  that  before  tbem  by  carts  and  other  vehicles  and 
attic.     On  the   8th  day  of  December,  A.D.  1843,  being  market    day,    Lawrence 
Hnnter,  a  farmer  of  Parbold,  in  the  said  county,  drew  up  his  cart  on  the  east  side  of 
&  said   upper  part  of  Standi^^><te-street  aforesaid,  opposite  to  the   said  public- 
kNtte,  having  in  his  said  cart  articles  brought  to  the  said  market  to  sell,  and  such  as 
ire  osually  sold  in  the  said  market.     The  said  Lawrence  Hunter  sold  some  part  of  such 
ntides  from  his  said  cart  on  the  east  side  of  the  said  Standishgate-street.     He  took  his- 
kne  from  the  cart  and  put  the  same  in  the  stables  of  the  said  public-house,  and 
lODoved  frt>m  his  said  cart,  for  the  purposes  of  sale  in  the  said  market,  the  residue  of 
tbe  said  articles,  and  left  his  cart  as  an  empty  cart,  reared  up  in  manner  aforesaid,  on 
tk  east  side  of  the  said  street,  called  Standishgate-street,  opposite  to  the  said  public- 
liOQse ;  the  said  cart  did  not  remain  so  drawn  up  for  a  longer  time  than  during  the 
eootmuance  of  the  said  market.     The  cart  did,  during  the  time  it  so  remained  in  the 
aid  street,  reared  up  and  empty  as  aforesaid,  in  fact,  obstruct  the  highway  there,  but 
aoC  to  a  greater  extent  or  in  any  other  manner  than  had  been  usually  done  by  carts- 
tibere  on  market  days  as  aforesaid.    For  so  leaving  his  cart,  Lawrence  Hunter  was 
eonricted  by  the  justices  of  the  borough  of  Wigan,  under  5  Sl  6  Wm.  4,  c.  50, 
I.  78,  and,  upon  appeal  thereon  to  the  Court  of  Quarter  Sessions  holden  in  and  for  the 
«id  borough,  on  the  22nd  day  of  January,  1844,  the  Recorder  of  the  said  borough 
eonfirmed  tbe  conviction,  subject  to  the  opinion  of  the  Court  of  Queen's  Bench  on  the 
iiiRgoing  case.     If  the  Court  shall  be  of  opinion  that  the  said  Lawrence  Hunter  had  a 
Itffl  right  to  place  and  leave  his  <Vlaid  cart  in  the  said  highway,  obstructing  tbe  same 
in  manner  and  under  the  circumstances  above  mentioned,   the  conviction  is  to  be 
qinashed ;  but  if  the  Court  shall  not  be  of  that  opinion,  then  the  conviction  is  to  stand 
confifuied. 
A  rule  sm  was  accordingly  obtained  to  quash  the  conviction. 
Crm^tim,  in  support  of  the  order  of  Sessions. — No  such  right  as  is  here  claimed 
cm  exist.    Tbe  question  is,  whether  the  Queen's  highway  may  be  made  a  standing- 
pbee  for  carts?     No  length  of  usage  could  warrant  such  an  obstruction;  it  is  a 
Bumice  at  oommon  law,  and  the  d^endant  is  at  all  events  rightly  convicted  under 
Ik  nutate. 
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Cowling,  contrk. — The  case  ought  to  go  back  to  be  restated ;  it  does  not  propefly 
disclose  the  evidence  of  immemorial  usage ;  which  was  remarkably  strong.  [Lobv 
Denman,  G.J. — The  question  may  be  tried  upon  another  indictment.]  The  evidenoe 
is  most  important  to  a  correct  decision  in  the  present  case.  In  12.  v.  SwtUk  (4  E^« 
111),  which  was  a  very  similar  case.  Lord  Ellenborough  said.  "That  after  twenty 
years'  acquiescence,  «nd  it  appearing  to  all  the  world  that  there  was  a  fair  or  nuute 
held  there,  he  could  not  hold  a  man  to  be  criminal  who  came  there  under  the  belief 
that  it  was  such  a  fair  or  market  legally  instituted.  If  the  fair  or  market  was  not  i 
legal  one,  the  party  might  be  proceeded  against  for  usurping  the  franchise ;  but  it 
being  enjoyed  as  a  public  fair  or  market  for  twenty  years,  that,  in  his  opinion,  ww 
an  answer  to  the  criminal  part  of  the  charge,  if  the  market  had  been  used  without 
interruption." 

Lord  Denman,  C.J. — ^The  case  may  go  back  for  the  Recorder  to  amend  it,  if  he 
thinks  proper,  by  stating  that  what  is  complained  of  against  Lawrence  Hunter  hH 
been  immemorially  practised ;  if  not,  the  rule  will  be  discharged. 

Rule  discharged  accordingly,  unless  the  Recorder  should  think  proper  to  alter  tk 
case,    (a) 
JB. 


EXCHEQUER  CHAMBER. 

Rowley  v.  The  QnEBN,(6)  at  the  relation  of  SifiTH.(r) 

Municipal  Corporation — Election  qf  CouneillorM, 

Qtutre,  whether,  under  the  Municipal  Corporatiom  Act,  ordinary  and  extraordinary  vacaneim  k 

the  office  of  councillors  can  be  supplied  at  the  same  election  7 
But  held,  at  all  events,  that  where  one  election  took  place /or  three  ordinary  vacancies  qf  couneilbin§ 

and  also  for  an  extraordinary  vacancy,  and  the  voting  papers  did  not  distinguish  the  eendiMi 

whom  the  voters  intended  to  supply  the  extraordinary  vacancy,  such  election,  for  umni  qfsuehdih 

tinction,  was  void, 

THIS  was  a  bill  of  exceptions  tendered,  by  the  direction  of  Tindal,  C.  J.,  at  die  trill 
at  Stafford  of  a  quo  warranto  information,  in  July,  1842. 

The  information  was  filed  at  the  relation  of  William  Smith,  of  the  borough  and  Otf 
of  Lichfield,  wine- merchant,  and  charged  the  defendant,  Thomas  Rowley,  with  usuqMOff 
the  ofiSce  of  a  councillor  of  the  said  borough  and  city,  and  the  liberties,  privileges,  m 
franchises  thereto  appertaining ;  and  it  set  forth,  inter  alia,  that  within  the  said 
borough,  according  to  the  Municipal  Corporations  Act,  there  ought  to  be  one  mayor, 
six  aldermen,  and  eighteen  councillors. 

The  Plea  stated,  that  before  the  first  election  under  the  Municipal  Corporations  Ad; 
viz.  on  the  7th  of  November,  the  borough  was  duly  divided  into  two  wards,  one  the 
north,  and  the  other  the  south,  and  that  of  the  18  councillors  of  the  borough,  9  wen 
duly  assigned  to  each  ward  ;  and  that  on  the  1st  of  November,  1838,  one- third  part  of 
die  councillors  assigned  to  the  south  ward  went  out  of  office,  and  a  fresh  election  wtt 
duly  held ;  and  the  presiding;  alderman  and  the  assessors  did  duly  examine  the  voting 
papers,  and  declare  the  said  Thomas  Rowley  duly  elected  according  to  the  said  Act,m 
Rowley  took  on  himself  the  said  office,  and  so  continued  till  the  1st  of  November,  184li 
when  he  went  out  of  office,  and  was  re-elected  as  after  mentioned ;  and  on  the  2nd  of  No- 
vember, 1840,  three  of  the  councillors  of  the  south  ward  went  out  of  office,  and  WilHstt 
Taylor  was  duly  elected,  and  took  on  himself  the  office ;  but  afterwards,  viz.  on  the  SM 
of  March,  1 841 ,  he  left  the  borough,  and  continued  absent  for  more  than  six  months  at  oM 
time ;  whereupon,  on  the  30th  of  October,  his  office  was  declared  void ;  and  that  an  extm* 
•ordinary  vacancy  having  so  occurred,  the  presiding  alderman  fixed  a  day  for  an  election  to 
supply  it,  viz.  the  same  day  on  which  the  ordinary  vacancies  were  to  be  supplied ;  arf 
that  on  the  first  of  November,  1841,  one- third  part  of  the  counciUors,  &c.,  went  out. 
Rowley  being  one,  and  an  election  was  held  of  three  to  supply  those  vacancies,  and  of 
one  to  supply  the  extraordinary  vacancy.     The  plea  then  averred  that  Rowley  vim 

(a)  The  recorder  hat  declined  to  alter  the  case.  (c)  Reported  by  A.  A«  FftT,  Esq., 

(*)  See  3  a.B.  143,  and  Law  J.  vol.  90,  p.  196,     law 
ior  the  judgment  on  the  motion  for  the  information. 


MlOf  AKT,MA8  XEBM,  1844.  \m 

ily  qualified,  and  was  a  candidate  to  be  re-elected  to  supply  the  office  of  councillor ;  and 
At  at  such  election  the  burgesses,  well  knowing  Rowley  to  be  a  candidate,  did  re-elect 
m  to  be  a  cooncillor ;  and  a  majority  of  the  burgesses  entitled  to  vote  did  then  deliver 
»  the  presiding  alderman  and  assessor  their  respective  voting-papers,  containing  the 
imes  and  places  of  abode  of  the  persons  for  whom  they  voted,  and  signed  with  the 
line  of  the  burgess  voting,  &c. ;  and  the  said  voting- papers  were, duly  examined,  and 
owley  declared  duly  elected,  who  accordingly  took  on  himself  ^e  office,  as  it  was 
wfiil  to  do ;  wherefore,  &c. 

The  Replication,  in  answer,  averred,  1st.  that  the  burgesses  of  the  south  ward  did 
It  duly  re-elect  Rowley  a  councillor,  as  in  the  plea  alleged ;  2nd,  that  a  majority 
ititled  to  vote  did  not  deliver  their  voting-papers  according  to  the  Act ;  3rd,  that  the 
"esiding  officers  did  not  declare  Rowley  one  having  the  greatest  number  of  votes,  and 
ily  elected.  The  record  then  stated  the  evidence  adduced  at  the  trial  of  these  issues  ; 
lata  public  meeting  of  the  burgesses  was  held  some  days  before  the  election  to  ascertain 
he  candidates,  when  three  were  proposed  to  fill  the  ordinary  vacancies,  and  in  half 
a  hour  after,  a  fourth  was  named  to  fi^  the  extraordinary  vacancy  left  by  Taylor ;  that 
be  elections  for  the  four  vacancies  were  held,  and  voting- papers  delivered  as  in  the  plea 
nentioned ;  and  that  each  paper  contained  the  names  of  four  candidates  as  the  persons 
rated  for — viz.  in  the  form  following  :— 

1841.  Southward. 

{Frederick  Bond,  Butcher-row,  attorney-at-law. 
Thomas  Rowley,  Tamworth-road,  physician. 
William  Edward  Vale,  Bow-street,  clock -manufacturer. 
William  Gorton,  Lombard-street,  builder. 
The  record  then  stated  that  the  Lord  Chief  Justice  Tindal  told  the  jury  that  the 
presiding  officers  ought  to  have  obtained  the  information  which  enabled  them  to  de- 
clare that  the  defendant  was  re-elected  to  his  own  place,  and  not  to  supply  the  place 
if  Taylor,  from  the  voting-papers  alone,  and  thereupon  the  counsel  for  the  defendant 
Koepted  to  the  direction   of  the  Chief  Justice,  insisting  that  if  they  had  informed 
hemselves  by  any  other  means  that  the  defendant  was  a  candidate  for  re-election  to  the 
>ffice  vacated  by  himself,  and  not  to  supply  the  place  of  Taylor,  and  that  the  burgesses 
Dtew  that  fact,  and  delivered  their  voting-papers  with  that  knowledge,  the  papers  were 
efficient.    The  record  concluded  by  stating  the  findings  of  the  jury,  which  were  all  in 
kvour  of  the  Crown,  under  the  aforesaid  direction  of  the  Lord  Chief  Justice. 
Gray  now  appeared  in  support  of  the  bill  of  exceptions. 

/.  W,  Smith,  contra. — He  contended  that  the  ruling  of  the  Lord  Chief  Justice  was 
Wrong,  as  it  was  not  necessary  to  distinguish  in  the  voting-papers  which  candidate  was 
to  fill  the  office  of  Taylor.  It  was  sufficiently  certain  to  the  returning  officers  by  the 
proposal  of  the  candidate  ;  and  according  to  Reg,  v.  Brightwel  (10  A  d.  &  £11.  171) 
iiat  would  be  sufficient  at  the  common  law.  The  32nd  section  of  the  Municipal  Cor- 
XffBtions  Act,  5  &  6  Wm.  4,  c.  76,  prescribed  particularly  the  mode  in  which  the  vot- 
Dg-papers  should  be  made  out  and  delivered,  and  all  those  requisites  had  been 
omplied  with.  Unless  the  law  would  imperatively  require  the  distinction  now  con- 
ended  for  as  esssntial,  it  could  not  be  added  to  the  express  language  of  the  Act.  But 
o  such  Imperious  necessity  existed.  It  was  competent  to  the  voters  to  prepare  a  list 
f  candidates ;  and  then  the  voting-papers  would  be  rendered  sufficiently  certain  by 
eference  to  the  list.  The  1  Vict,  c.  78,  s.  11,  repealed  the  previous  provisions  of  the 
Municipal  Act.  s.  47,  by  which  no  extraordinary  vacancy  was  to  be  filled  up  when 
bere  are  two-thirds  of  the  councillors  remaining  at  the  time ;  and  the  11th  section 
iroceeded  to  enact  that  •'  every  election  to  any  extraordinary  vacancy,  either  alone  or 
ogether  with  other  councillors,  which  shall  have  been  had  on  the  let  of  November 
BSt,  ahall  be  valid,  although  the  number  of  councillors  did  then  exceed  two- thirds  of 
he  whole  council,  and  although  such  vacancy  may  have  happened  more  than  ten  days 
ireviously  to  such  day,  if  in  other  respects  such  election  had  been  duly  had."  This 
iranch  of  the  clause  was,  of  course,  retrospective,  but  what  immediately  foUowed  must 
le  taken  as  prospective,  and  giving  a  rule  for  all  future  elections  in  municipal  corpor- 
laons  under  the  circumstances  therein  mentioned.  "And  the  councillor  elected  by 
he  smallest  number  of  votes  at  such  electbup  if  elected  with  other  councillors,  shall 
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be  the  councillor  elected  to  supply  such  extraordinary  vacancy ;  and  in  every  case  ia 
which  more  than  one  such  extraordinary  vacancy  shall  be  so  supplied,  the  councillor 
elected  by  the  smallest  number  of  votes  shall  be  taken  to  be  elected  in  the  room  of 
him  who  would  regularly  have  first  gone  out  of  office,  and  the  counciUor  elected  by 
the  next  smallest  number  of  votes  shall  be  taken  to  be  elected  in  the  room  of  him  who 
would  regularly  have  next  gone  out  of  office,  and  so  with  respect  to  the  other."  This 
provision  gets  rid  of  all  difficulty  ;  it  assigns  the  place  of  the  candidate  who  is  to  fill 
the  extraordinary  vacancy,  and  makes  the  necessary  result  of  his  position  at  the 
bottom  of  the  poll ;  therefore  there  was  no  occasion  to  distinguish  the  names  of  the 
candidates  for  each  office,  as  the  votes  would  only  have  to  be  counted. 

But  the  Court,  without  calling  on  /.  W.  Smith,  on  the  other  side,  immediatdj 
affirmed  the  judgment  below,  holding  that  the  11th  section  of  the  1  Vict.  c.  78,  wu 
clearly  retrospective  altogether ;  and  that  the  voting-papers  must  distinguish,  as  in 
verbal  voting,  which  office  each  candidate  is  intended  by  the  voter  to  fill ;  and  a  stroog 
doubt  was  expressed  by  some  of  the  judges,  in  the  course  of  the  argument,  whether 
«uch  extraordinary  and  ordinary  vacancies  could  legally  be  supplied  by  an  election. 

Judgment  affirmed. 


ROLLS  COURT. 

June3,  28,  and  29;  July  1 ;  Nov.  13,  and  Dec.  17,  1844. 

Attornbt- General  v.  Matoe  of  Poole,  (a) 

'Municipal  Corporations  Act  (5^6  VTm.  4,  c.  76),  construction  qf— Removal — Corporate  of^ 

Compensation. 
The  appointment  of  a  new  town  clerk  amounts  to  a  removal  of  the  old,  under  the  Act,  though  tUfX^ 

one  does  not  offer  himself  for  re-appointment ,  or  take  any  steps  for  that  purpose. 
Any  office  held  by  a  town  clerk  which  is  appendant  or  appurtenant  to,  or  usually  held  with,  the  offe^ 

of  town  clerk,  though  not  a  corporate  one,  is  an  office  for  the  loss  qf  which  compensation  is  to  h^ 

allowed  under  the  Act. 
The  five  years  for  which  the  account  of  profits,  8fc.  of  any  office  is  to  be  taken,  are  the  five  years  im^ 

mediately  preceding  the  passing  qf  the  Act  {9th  September,  1835),  and  not  the  five  years  pi  utiit0 

the  1st  of  January,  1835. 

THIS  was  an  information  filed  by  the  Attorney- General  on  the  11th  of  November^ 
1837,  at  the  relation  of  the  Hon.  William  FVancis  Spencer  Ponsonby  and  othen^ 
rate-payers  of  the  borough  of  Poole,  against  the  Mayor.  &c.,  of  Poole,  and  Hiomii^ 
Arnold,  and  Robert  Henning  Parr ;  and  it  prayed  a  declaration  that  the  defendants 
R.  H.  Parr,  having  voluntarily  resigned  his  office  of  town  clerk  to  the  corporation,  wi9 
not  entitled,  under  the  Municipal  Corporations  Act,  to  any  compensation  in  respecfr 
of  such  office ;  and  that  the  town  council  had  not,  under  the  Act,  any  authori^  to 
award  him  any  compensation  in  respect  thereof;  but  in  case  it  should  appear,  or  die 
Court  should  be  of  opinion  that  R.  H.  Parr  did  not  voluntarily  resign  his  said  officii, 
but  was  removed  therefrom  by  the  corporation,  then  that  it  might  be  declared  that^ 
according  to  the  true  construction  of  the  Act,  he  was  entitled  to  compensation  in 
respect  of  his  office  of  town  clerk  only,  and  not  in  respect  of  any  other  offices  held  bf 
him,  and  that  the  town  council  had  no  right  to  award  him  any  compensation  in  respect 
of  any  other  office ;  also,  that  4,500/.  was  improperly  and  illegally  awarded  to  Pur, 
for  the  town  clerk's  and  other  offices ;  and  that  a  bond  given  to  Parr  for  that  amount 
should  be  cancelled,  or  else  stand  as  a  security  for  what  he  might  appear  to  be  entitled 
to;  also,  that  a  rate  made  on  the  2nd  and  3rd  of  January.  1837,  might  be  declared 
illegal  and  set  aside  or  modified ;  and  that  Parr  might  be  directed  to  refund  to  thett 
two  instalments  of  the  rate  paid  to  him,  and  restrained  from  demanding  the  4,500/. 

The  information  stated  that  Parr  was  appointed  town  clerk  in  1833,  and  also  deric 
of  the  peace,  and  several  other  offices  were  also  held  by  him ;  that  on  the  let  of 
January,  1836,  he  resigned  tlie  offices  of  town  clerk  and  clerk  of  the  peace,  andHunoM 
Arnold  was  elected  to  the  former  office,  and  on  the  1st  of  July  following,  to  the  latler; 

(a)  Reported  bj  J.  MACAfLAT,  Esq.,  B«Rlfltcr*aMaw. 
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it  on  the  4tli  of  August,  1836,  F^ut  sent  in  his  claim  for  compensation,  under  the 
t»  to  the  amount  of  4,835/. ;  and  that  such  claim  included  the  profits  derived  from 
t  office  of  clerk  of  the  peace,  and  other  offices,  besides  that  of  town  clerk,  for  which 
[7  he  ought  to  claim  ;  that  on  the  5th  of  October,  1836,  one- third  of  the  town  council 
m  present  objected  to  the  claim  on  account  of  Parr's  resignation,  and  the  further 
isideration  of  it  was  adjourned  from  time  to  time,  till  the  23rd  of  November ;  that 
the  meantime  the  burgess-roll  was  revised,  and  eighty  persons  previously  excused 
iTC  put  on,  their  rates  being  paid  by  only  the  agent  of  Parr,  and  two- thirds  of  the 
irn  council  being  then  on  the  Tory,  or  Mr.  Parr's  side,  the  award  was  made  and  the 
nd  given.  A  rate  was  then  made,  and  two  instalments  of  it  had  been  levied.  It 
a  now  sought  to  get  rid  of  the  claim  in  whole  or  to  part. 

Various  proceedings  respecting  the  sum  in  question  took  place,  which  it  is  not  neces- 
ry  here  to  state.  The  money  was  ultimately  ordered  to  be  paid  into  court ;  and  the 
itter  now  came  on  to  be  heard  as  to  Parr's  claim  under  the  Act. 
Kinderaley  (with  \AmFollett). — The  evidence  as  to  voluntary  resignation  is  conflict- 
g.  It  is  not  necessary  to  make  a  formal  resignation  ;  Parr  being  present  on  the  Ist  of 
moary,  1836,  and  taking  no  steps  to  have  himself  re-appointed,  but  tacitly  assenting 
I  the  appointment  of  Arnold,  is  a  resignation.  [The  Master  of  the  Rolls. — Your 
'gament  is,  that  if  the  town  clerk  is  quiescent,  there  is  an  understanding  or  an 
Tangement  that  he  is  to  resign ;  and  therefore  there  is  no  compensation  to  be  given 
nder  the  Act.]  Compensation  implies  something  advantageous  taken  away ;  now 
lis  could  not  be  of  any  advantage  to  him,  for  he  could  not,  by  the  Act,  hold  the  office 
f  clerk  to  the  magistrates  and  also  clerk  of  the  peace,  and  was  obliged  to  elect.  Parr 
imself  admitted  this  before  a  committee  of  the  House  of  Commons.  [It  was  the  Act 
f  Parliament  took  away  the  one  he  could  not  hold ;  therefore  he  could  not  conserve 
Km  all.]  Some  of  the  offices  for  which  he  has  received  the  compensation  are  not  a 
roper  subject  for  compensation.  Foot,  his  predecessor,  did  not  hold  the  office  of 
oder-sheriff  till  some  years  after  his  appointment ;  and  though  it  was  the  practice  to 
old  the  others,  it  was  not  a  necessary  consequence  of  being  town  clerk.  Besides, 
nreral  of  the  officers  are  not  corporate  officers,  and  the  Treasury  Minute  drawn  up  on 
lis  point  speaks  expressly  of  "  corporate  offices."  Then  the  whole  matter  was  pre- 
ncerted  between  Parr  and  the  corporation,  and  it  was  arranged  that  he  was  to  resign 
id  get  the  compensation  in  fraud  of  the  rate-payers.  The  adjournments  of  the  con- 
mtion  of  the  claim  were  made  fraudulently  to  ^t  the  burgess  roll  in  such  a  state 
to  get  more  than  two- thirds  of  the  town  council  in  favour  of  it,  so  as  to  prevent  an 
ipeal  to  the  Lords  of  the  Treasury  under  the  Act. 

Teed  (with  him  Dickinson)  for  the  Corporation  of  Poole,  on  the  subject  of  compensa- 
n,  dted  Rex  v.  The  Mayor  of  Bridgwater  (1  Nev.  &  P.  466) ;  Reg.  v.  Mayor  of 
wwich  (8  Ad.  &  Ell.  633)  ;  Reg.  v.  Mayor  of  Carmarthen  (3  Per.  &  D.  35  ;  1 1  Ad.  & 
9),  Ac,  &c. 

Tmmeriyn^  him  Freeling).^AXi  the  witnesses  of  the  informant,  except  three  or  four, 
re  subscribed  to  a  fund  for  prosecuting  this  suit ;  and  one  question  is,  whether  they 
\  competent  witnesses,  or  their  evidence  admissible.  (Nockells  v.  Crossly,  2  Bar.  & 
.  814.)  But  supposing  it  admissible,  their  declarations  are  to  facts  not  charged  in 
i  bill,  and  not  in  issue,  and  as  to  their  understanding  and  behef  only.  One  of  them 
iaks  of  the  general  "  notoriety"  of  the  matters  in  reference  to  Parr,  but  nothing  of 
\  kind  is  in  the  bill.  Such  evidence  should  be  rejected.  (Shepherd  v.  Morris,  4 
tv.  252 ;  Hall  v.  Maltby,  6  Price,  215  ;  Mulholland  v.  Kendrick,  1  Beattie,  277,  1 
jDoy,  359  ;  Austin  v.  Chambers,  6  CI.  &  Fin.  1.)  [The  Master  of  the  Rolls.-- No 
abt,  if  there  be  a  declaration,  and  no  charge  in  the  bill  to  which  it  may  refer,  it  is  to 
rejected ;  but  the  difficulty  is,  where  a  declaration  is  made,  and  is  said  to  be  a 
nidation  for  inquiry,  not  of  itself,  but  from  its  connection  with  other  facts.]  As  to 
ud,  there  was  no  such  thing.  The  80  persons  put  on  the  roll  were  in  the  same  cir- 
Bstanoes  as  other  persons  on  it,  and  the  magistrates  had  no  right  to  strike  them  off. 
to  volnntary  resignation,  so  feur  from  there  being  any  thing  of  the  kind.  Parr  would 
ihsLwe  succeeded  against  Arnold  it  he  had  offered  himself,  because  Arnold  had  much 
jer  funily  interest,  &c.  [The  Master  of  the  Rolls. — It  was  imperative  to  elect, 
re  was  no  surrender  of  the  office  by  Parr,  and  the  only  resignation  was  the  not  offer- 


liil  MAGISTRATES*  CASES* 

^  hiintelf  at  the  election.]  Just  so.  As  to  the  offices  not  heing  corporate  offioo^ 
Ihat  i«  not  at  all  necessary ;  all  that  is  required  is,  that  they  be  held  with  or  appurte* 
uaut  to  a  corporate  office,  which  these  are,  except,  perhaps,  as  to  one  of  them.  (jRcy. 
¥.  i*0Qie.  reEthtfords,  7  Ad.  &  £U.  730  ;  Reg.  v.  Mayor  of  Norwich,  8  Ad.  &EU.  635; 
ft.  V.  Mayor  of  Bridgwater,  6  Ad.  &  £11.  339,  &c.) 
Kiudershy,  in  reply. 

Judgment. — November  13. 

The  Master  of  the  Rolls.  — The  information  prayed  a  declaration  that  R.  H.  Pmt 
had  resigned  the  office  of  town  clerk  of  the  borough  of  Poole,  and  that  he  was  not 
eutitlfd  to  any  compensation ;  but  if  it  should  be  thought  that  he  did  not  resign,  but 
that  he  had  been  removed  from  office,  then  it  asked  for  a  declaration  that  he  was 
entitled  to  compensation  for  the  office  of  town  clerk,  but  not  the  other  offices  whid 
lie  lield  in  the  borough.  It  also  prayed  that  the  bond  for  4,500/.  given  to  Mr.  Rmr 
M  a  compensation  for  loss  of  several  offices  was  not  binding,  but  fraudulent  and  void, 
and  ought  to  be  held  good  for  such  sum  only  as  upon  reference  to  the  Master  should 
be  found  due.  On  the  1st  of  September,  1835,  Parr  was  town  clerk  of  the  borough 
of  Poole,  and  he  held  other  offices  connected  with  it,  some  of  which  were  said  to  be 
incompatible  after  the  passing  of  5  &  6  Wm.  4,  c.  76.  Thomas  Arnold  was  elected 
town  clerk,  and  in  August  following  Parr  sent  in  his  claim  for  compensation  for  the 
offices  held,  which  were  town  clerk  and  clerk  of  the  peace ;  he  also  filled  the  offices  of 
solicitor  to  the  corporation,  clerk  to  the  magistrates,  clerk  to  the  corporation,  solicitor 
to  the  under-sheriff,  clerk  to  the  commissioners  of  land  and  assessed  taxes,  clerk  to 
overseers  and  board  of  guardians,  clerk  to  the  commissioners  for  lighting  and  watch- 
ing, solicitor  to  the  surveyor  of  highways,  solicitor  to  the  quay  committee,  solicitor  tB 
the  water-bailiff,  and  prothonotary  of  the  Borough  Court  of  Record.  It  was  said  that 
it  had  been  usual  to  hold  the  offices  for  life,  and  accordingly  he  claimed  4,835/.  Oa 
the  5th  of  October,  1836,  the  claim  was  brought  before  the  town  council,  and  one- 
third  of  the  council  present  declined  to  receive  the  claim,  and  it  was  adjourned  to  the 
14th  of  October,  when  it  was  considered,  but  not  disposed  of,  and  it  was  aguB 
adjourned  till  the  9th  of  November.  In  the  meantime  a  revision  of  the  burgess-fiat 
had  taken  place,  and  upon  the  election  of  town  councillors.  Parr's  party  was  increase^ 
and  another  adjournment  took  place  till  the  23rd  of  November,  when  the  claim  ml 
admitted,  and  4,500/.  awarded  in  respect  of  all  the  offices.  The  reason  for  redocnf 
the  claim  did  not  appear,  but  a  bond  was  executed  for  the  payment  of  the  4,5001.  hf 
instalments.  It  was  said  that  the  adjournments  had  been  ftuudulently  oontinned  to 
secure  Parr  the  amount  of  the  compensation,  and  relief  was  now  asked  on  the  grotmd 
that  Parr  had  resigned.  Admitting  that  there  was  improper  conduct  in  the  reviaoi 
of  the  burgess-list,  he  (Lord  Langdale)  did  not  find  that  the  adjournments  of  the  tovi 
council  were  fraudulently  continued,  but  he  could  not  hear  of  such  proceedings  withoit 
disapprobation.  It  was  not,  however,  proved  that  they  had  been  procured  by  Fm  for 
the  purpose  of  obtaining  an  increase  of  the  compensation,  or  to  prevent  the  interfier* 
ence  of  a  higher  tribunal.  The  allegations  of  fraud  also  were  not  proved.  Parr  \aA 
obtained  a  judgment  on  the  bond,  but  execution  was  stayed  on  the  money  beinff 
brought  into  Court.  The  property  of  the  corporation  was  held  upon  trusts,  whki 
gave  this  Court  control,  lliere  was  no  proof  of  the  allegation  that  Parr  had  resigneli 
It  was  said  that  acquiescence  in  the  election  of  Arnold  was  a  resignation.  It  was  cletf 
there  was  no  formal  resignation.  But  it  was  asked  that  it  might  be  inferred  becams 
of  the  appointment  of  another  to  the  office,  and  because  after  the  passing  of  the  Act 
it  could  not  be  performed  without  a  sacrifice.  Mr.  Parr  found  he  could  not  compete 
with  a  rival  candidate  ;  but  was  he  to  be  deemed  to  have  resigned,  and  not  entitled  t» 
compensation  ?  No  such  consequence  was  intended  by  the  Legislature.  It  was  said 
that  Parr  did  not  propose  himself,  and  that  he  had  resigned  by  arrangement  wiA 
Arnold ;  but  four  witnesses  had  been  examined,  and  they  shewed  there  was  some 
jMtcinent  in  the  borough,  but  the  allegation  was  not  supported.  Parr  was  entitled 
^flflHtonpenaation  for  the  office  of  town  clerk,  regard  being  had  to  the  time  for  wImIi 
JT^^ytl^  hdd,  and  other  circumstances.  He  also  claimed  compensation  as  clerk  to  the 
of  taxes ;  this  he  had  not  lost,  and  the  amount  could  not  be  aaoertained* 
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He  (Lord  Langdale)  would  have  been  glad  of  an  authority  for  his  direction,  but  it 
did  not  appear  whether  the  offices  were  connected  and  dependent  on  the  principal 
office ;  this  ought  to  be  shewn.  He,  however,  thought  Parr  was  entitled  to  compen- 
ntion  for  the  offices  of  clerk  to  the  magistrates,  solicitor  of  the  corporation,  clerk  of 
the  peace,  solicitor  to  the  quay  committee  and  water-bailiff,  and  prothonotary  of  the 
Borough  Court  of  Record ;  but  not  for  the  offices  of  solicitor  to  the  under-sheriff  and 
coroner — they  were  not  dependent  on  the  office  of  town  clerk,  but  were  held  distinct. 
Nor  was  he  entitled  to  compensation  for  the  offices  of  clerk  of  the  overseers  and  board 
of  guardians,  clerk  to  the  lamp  and  watch  commissioners,  or  solicitor  to  the  surveyor 
of  highways,  as  no  claim  had  been  established.  It  should,  therefore,  be  referred  to 
the  Master  to  take  an  account  of  the  profits,  &c.  of  the  several  offices  for  which  com- 
pensation was  to  be  given,  for  five  years  from  the  9th  of  September,  1835,  of  the 
nine  of  the  offices,  and  to  state  the  compensation,  with  liberty  to  state  special  cir* 
ouDstances;  and  the  bond  would  stand  for  what  should  ultimately  be  found  due, 
reserving  further  directions  and  costs. 

December  17. 

The  case  was  again  mentioned,  to  have  the  minutes  changed  as  to  the  time  from 
ihidi  the  five  years  were  to  be  reckoned ;  not  from  the  9th  of  September.  1835,  but 
from  the  Ist  of  January,  1835,  agreeably  to  the  minute  of  the  Lords  of  the  Treasury ; 
bat  his  lordship  did  not  think  he  had  power  under  the  Act,  and  refused. 


Q.B.  Thursday,  November  21. 
Rbminqton  V,  Dalbt. 

CkttrcMwmrden9^Prokibiiion, 

the  Comrt  eamiden  ihat  there  ehould  be  a  prohibition  of  a  suit  in  an  Ecclenastical  Court, 
the  poriff  agavut  whom  it  ie  prayed  cmn  compel  the  plmntif  to  declare. 

PROHIBITION. — A  rule  had  been  obtained  to  shew  cause  why  a  writ  of  prohi- 
bition should  not  issue  to  stay  proceedings  in  a  suit  instituted  in  the  Consis- 
tbrial  Court  of  Lincoln,  by  Remington  and  Simpson,  the  churchwardens  of  the  parish 
<tf  Long  Bennington,  against  Dalby,  the  chapelwarden  of  the  township  of  Fostan,  in 
the  said  parish,  the  party  libelled.     It  appeared  that  the  chapelwarden  of  Fostan  had 
nfosed  to  levy  a  church  or  lay  rate,  which  it  was  contended  that  Long  Bennington,  by 
juemorial  usage,  had  a  right  to  require  the  township  of  Dalby  to  contribute  as 
ifci  share  to  the  rates  of  the  whole  parish,  being  three-eighths  of  the  whole  amount. 
^^  the  poor-rate  was  levied  in  like  proportion.     The  answer  to  the  libel  stated  that 
Fostui  was  a  separate  parish  and  had  its  separate  chapel,  and  denied  the  right  of 
hmg  Bennington  to  levy  rates  on  the  inhabitants  of  Fostan.     The  entire  question 
I    Vis,  whether  Fostan  was  a  separate  parish  or  not.     In  1842,  a  rule  nisi  for  a  inoiMla- 
\    wn  was  obtained  to  enforce  the  payment  of  the  customary  proportion  on  Fostan,  but 
the  rale  was  discharged  because  it  did  not  appear  "  that  the  Fostan  people  were  sum- 
fflooed  to  consider  of  the  rate,"  which  omission  would  make  the  rate  invalid,  if  the 
CQstom  required  it ;  and  if  the  custom  did  not  require  it,  the  rate  could  not  be  legal. 
0Ug.  V.  Dalby,  3  Q.B.  602,  per  Lord  Denman,  C  J.)     The  suit  has  since  been  com- 
■eneed  to  enforce  the  same  rate,  which  the  Court  was  now  asked  to  stay  by  prohibition. 
KMft  QC.  (with  whom  was  Pearson),  now  shewed  cause. — ^The  Court  cannot  make 
lUt  rule  absolute  for  a  prohibition,  so  as  to  prevent  the  churchwardens  of  BenningtOA 
torn  having  the  matter  tried,  and  so  to  oust  them  of  their  jurisdiction.     They  have  a 
ijl^  to  require  that  the  party  libelled  be  put  to  declare.     This  was  the  course  pursued 
in  Bstrder  ▼.  Veley  (a)  (12  Ad.  &  Ell.  233).     In  the  case  of  Beauchamp  v.  Turner  (10 
Ad.  &  Bll.  219)  a  prohibition  was  also  refiised. 

In  tUt,  the  fimums  Cbarch  Rate  Case,  the     proofofthe  libel  which  eomplaiDrd  of  the  sitbtractioa 
'   Coort  had  admitted  the  defendanta  to     of  ehureh  ratet.    Bat,  inaamuchas  the  Ubd  shewed 
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Martin,  Q.C.  for  the  rule.-— In  Beauchamp  ▼.  Tvimer,  it  ^^as  held  that  a  right  to 
tithe  which  was  in  issue  was  a  matter  clearly  cognizable  by  a  Court  Christian.    The 
only  question  here  is,  as  to   the  parochiality  of    Fostan,  and  whether   it   be  or 
not  a  part  of  Long  Bennington.     This  is  not  a  question  cognizable  by  a  Court 
Christian,  neither  is  the  custom  of  payment  of  rates.     [Colbridgb,  J. — How  then  do 
you  propose  to  try  the  question  ?]     By  mandamus,  all  the  parishioners  having  been 
first  summoned  to  make  the  rate,  as  laid  down  in  Reg,  v.  Dalhy  {supra).     It  is  use- 
lessly incurring  expense  to  put  us  to  declare  in  prohibition,  for  here  clearly  the  Court 
Christian  has  no  jurisdiction  whatever,  and  the  rule  for  the  prohibition  may  be  made 
absolute.      {Com.  Dig,  Prohibition,   F.  2.)  (a)     [Loan  Dbnman,    C.J. — ^There  is  a 
judgment  in  Burrows's  Reports,(6)  in  a  case  where  prohibition'  had  been  prayed  by  t 
college  to  the  Bishop  of  Ely,  as  visitor,  to  stay  proceedings  upon  a  monition  isaaed 
by  him  on  a  suggestion  that  he  was  not  visitor  as  to  the  matter  in  question,  and  that  he 
had  no  jurisdiction,  and  Lord  Mansfield  there  says,  "  When  the  matter  seems  doobtfol 
to  the  Court,  upon  a  question  of  fact  or  law,  the  plaintiff  has  leave  to  declare  that  the 
parties  may  have  the  fact  properly  tried  by  a  jury,  or  the  law  solemnly  considered  aa  in 
a  cause.     When  the  Court  is  clearly  of  opinion  that  there  is  sufficient  ground  for  the 
prohibition,  the  defendant  has  a  right  to  put  the  plaintiff  to  declare,  that  his  jurisdicdoa 
may  not  be  taken  from  him  in  a  summary  way  where  such  writ  of  error  wUl  lie.   Bat 
if  the  Court  be  clearly  of  opinion  that  there  is  no  ground  for  prohibition,  it  ought  to  be 
denied  without  putting  the  defendant  to  expense,  and  dela3ring,  in  the  meantime,  the 
exercise  of  what  appears  to  them  a  lawful  jurisdiction."    The  same  rule  b  laid  down 
in  1  Wm.  Saund.  136,  a,  where  it  is  said,  "  When  the  Court  is  of  opinion  that  there 
should  be  a  prohibition,  the  party  against  whom  it  is  prayed  has,  in  a  manner,  a  right 
to  insist  that  the  plaintiff  shall  declare,  though  no  person  who  applies  for  the  pro- 
hibition has  such  right  when  the  Court  is  of  opinion  against  the  prohibition.'*]     But 
this  is  not  a  case  of  which  the  Court  Christian  can  have  any  cognizance.     Under 
precisely  similar  circumstances  a  mandamus  has  been  held  to  be  the  proper  remedy 
{Stead  V.  Heaton,  4  T.R.  669) ;   and  a  prohibition  was    granted  where  a  suit  was 
instituted  in  a  Spiritual  Court  to  determine  whether  certain  lands,  in  which  a  titho 
modus  was  claimed,  were  extra  parochial.     {Gould  v.  (rapper,  5  East,  345.)     In  th^ 
matter  of  the  Dean  of  York  (2  Q.B.  1),  this  Court  granted  a  prohibition  without  calling 
upon  the  applicant  to  declare,  on  the  express  ground  that  no  doubt  existed  that  th^ 
Ecclesiasticsd  Court  had  no  jurisdiction  as  to  the  deprivation  of  the  dean.(c)     The  Court? 
did  likewise  in  the  matter  of  the  Chancellor,  SfC.  of  Oxford  and  Taylor  (1  Q.B.  952). 

Lord  Dbnman,  C.J. — ^There  was  nothing  to  shew  that  in  either  of  the  cases  citeiS 
in  support  of  this  rule  the  Court  was  called  upon  to  see  what  course  it  was  proper  to 
take  under  these  circumstances.  We  ought  not  to  preclude  the  defendants  from  wl 
full  inquiry,  or  from  their  right  to  have  the  question  considered  and  decided  in  th^ 
most  solemn  manner.  It  is  clear  from  the  earlier  cases  that  the  defendants  hav^ 
a  right  to  require  that  the  pkdntiff  shall  declare  in  prohibition.  If  they  are  wrong,  m^ 
assume  that  they  will  not  accept  the  declaration,  when  the  proceedings  may  be  stayed^ 
The  costs  of  the  proceedings  will  of  course  faHl  only  upon  the  party  who  is  in  tb0 
wrong. 

Williams,  J.,  Colebidge,  J.,  and  Wiohtman,  J.,  concurred. 

Rule  absolute  to  declare  in  prohihition. 
J.  C.  S. 
on  the  face  of  it  that  the  rate  had  been  illegally  nade     authorities  were  not,  we  beliere,  cited  In  the  ngc* 
bythe  charchwardeot  alone  without  the  parishioners,     mrnt. 

theConrtgraoted  prohibition.  The  plaintiff  had,  bow-         (6)  Moiter  and  FeUowsqf  St.John^t  CoHtCmS^r 
erer,  declared  in  prohibition ;  and  the  point  at  issue     v.  Tdddington,  derk,  1  Burr.  158. 
in  this  case  of  Long  Bennington  did  not  arise  at         (c)  The  words  used  by  the  Court  are,  *'Ifti* 
■11.  found  any  doubt,  we  should  be  bound  to  invite  fla^ 

(a)  Where  the  boundaries  of  a  parish  are  in  ques-  ther  discussion,  b  j  calling  upon  the  Dean  of  Yoik  t» 
tioo,  it  has  been  expressly  decided  that  prohibition  declare  in  prohibition ;  but  we  owe  it  to  all  MfHtf 
lies.    3  Rot  Abr.  291 ;  Croke,  Eliz.  228.    These     to  save  them  the  inconvenience  and  anxiety  cf  frdl» 

lessdeUy." 
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Q.B.  Friday f  November  22. 
The  Qubbn  v.  Tbb  Town  Council  of  Stamford. 

Moudtnmu* 

will  not  le  granted  until  the  preeUe  thing  it  m  to  eontmJkd  has  been  required  qf  th 
pttrtg  to  be  done,  and  it  be  shewn  that  he  hae  refused  to  do  it, 

^ANDAMUS. — ^A  rule  had  been  obtained,  calling  upon   the  town  council  of 
Jl     the  borough  of  Stamford  to  shew  cause  why  a  mandamus  should  not  issue  to 
npel  them,  by  their  treasurer,  to  pay  the   sum   of  197/.  Ids,  to  the  account   of 
i  borough  fund,  and  cause  the  treasurer  to  account  for  the  said  sum. 
[t  appeared  that  this  sum  had  been  improperly  paid  to  an  attorney,  and  the  Court 
Queen's  Bench  had  quashed  the  order  for  the  payment.     The  town  council  had 
m  called  upon  to  refund  the  money,  which  they  refused  to  do. 
Whitehurst,  Q.C.,  now  shewed  cause. — ^The  application  to  the  town  council  did  not 
quire  the  same  thing  to  be  done  as  that  whi6h  it  is  now  sought  to  compel  them  to 
) ;  therefore,  they  have  not  refused  to  do  that  which  the  mandamus  is  to  command. 
A.  /.  Stephens,  control.— It  is  sought  to  punish  the  neglect  of  this  duty  under  the 
munary  powers  given  by  the  5  &  6  Wm.  4,  c.  76,  s.  60,  in  case  the  treasurer  be 
iQed  in  the  town  council  to  refund  money  and  refuses  to  do  so. 
Lord  Denman,  C.  J.— We  assume  that  every  one  will  do  his  duty  until  it  is  dis* 
iDcdy  shewn  that  he  has  refused  to  do  it.     In  this  case,  that  has  not  been  shewn :  no 
wuditmus  can  go,  until  the  party  against  whom  it  issues  has  been  required  and  has 
sfiued  to  do  that  which  it  is  to  command.((i) 

Rule  discharged, 
J.C.S. 


The  Queen  v,  Wilson  and  Others. 

Quashing  indictments, 

ikris  of  Quarter  Sessions  have  fuU  power  to  quash  indictments  brfore  plea  pleaded.   This  Court 
ftSI  review  an   order  to    quash   an   indictment  when  removed   by  writ  qf  error,  but  not  by 


}fEWTON  had  obtained  a  rule  calling  upon  the  defendants,  Wilson  and  others,  and 
the  justices  of  Gloucestershire,  to  shew  cause  why  an  order  of  Sessions  to  quash 
^  indictment  which  had  been  brought  up  together  with  the  indictment  by  writ  of 
firtiorari  should  not  be  quashed.  The  indictment  was  preferred  by  Augustus  Newton, 
liq.,  barrister-at-law,  against  Wilson  and  others,  at  the  Michaelmas  Sessions  for  the 
BBWty  of  Gloucester  in  1843.  The  first  count  was  for  a  forcible  entry,  riot,  and 
HMQlt,  and  for  the  unlawful  imprisonment  of  Mr.  Newton,  against  all  the  eleven 
kfendants ;  the  second  count  was  for  the  same  offence,  against  two  only  of  the 
iefendants ;  the  third  and  last  count  was  for  the  riot  and  assault  only,  against  all 
it  defendants.  The  grand  jury  found  the  bill,  and  the  defendants  were  bound  over 
i>  appear  and  be  tried  at  the  then  next  ensuing  Sessions.  Notice  was  subsequently 
{ben  by  the  defendants  to  the  prosecutor,  that  they  intended  to  take  their  trial  at  the 
ud  next  Epiphany  Sessions ;  at  which  sessions  they  accordingly  appeared,  when,  on 
lie  indictment  having  been  read,  and  before  plea.  Greaves,  as  counsel  for  the  defendants, 
Boved  to  quash  the  indictment,  on  the  ground  that  different  defendants  were  joined  in 
Efaent  counts  for  the  same  offence,  (b) 

f«)  See  Bex  t.  Brecknock  Canal  Company,  3  Ad.  diilSerent  commissionen,  some  of  whom  were,  and 

>BLil7«  some  of  whom  were  not,   parties  to  the  appeal. 

(6j  inia  objection  was  taken  on  the  anthority  of  General  demurrer.      Lord   £Uenborough,  C.  J., 

t»v.  Kingston  (8  East,  41),  which  was  an  indict-  gave   this  judgment. — **This  would  have  been  a 

eet  afaiost  commissioners  who  bad  refused  to  pay  ground  of  application  to  the  discretion  of  the  Court 

e  costs  of  an  appeal  under  a  local  Act.  There  were  to  quash  the  indictment  for  the  inconyenience  which 

ircovBts,  all  charging  the  same  offence  against  may  arise  at  the  trial  from  joining  different  counts 


la*  MAGIBTRATEB'  CASFfl 

The  Sessions  quashed  the  indictment;  at  the  same  time  refusing  to  hear  M 
Newton,  on  the  ground  that  it  was  not  competent  to  him  to  act  in  the  double  capadl 
of  counsel  and  prosecutor. 

Keating  now  shewed  cause. — ^The  defendants  in  this  indictment,  wearied  by  tli 
continued  litigation  waged  against  them,  have  declined  to  shew  cause  against  this  rule 
I  appear  for  the  justices  of  Gloucestershire.  The  object  of  this  rule  is  to  quash  th 
order  of  Sessions ;  but  that  order  is  a  judgment,  and  as  such  cannot  be  dealt  with  a 
got  rid  of  by  writ  of  certiorari.  It  is  matter  of  record,  and  can  alone  be  removed  b^ 
writ  of  error.  (Rex  v.  Seton,  7  T.  R.  373.)  In  Rex  v.  Jackson  (6  T.  R.  145),  a  recon 
was  removed  by  certiorari  between  verdict  and  judgment.  On  cause  shewn  against  i 
rule  to  arrest  the  judgment  for  objections  in  the  indictment.  Lord  Kenyon,  C.  J., 
held,  that  though  there  were  instances  in  which  the  proceedings  had  been  removed 
from  inferior  jurisdiction  in  this  stage,  it  was  a  practice  to  be  discountenanced ;  and 
that  if  the  Court  was  of  opinion  that  the  judgment  ought  not  to  be  arrested  (and  soch 
opinion  could  not  be  revised  on  a  writ  of  error),  a  procedendo  must  be  awarded  ;  that  a 
Rex  V.  Potter  (2  Ld.  Ray.  938),  this  Court  had  refused  to  go  into  such  objections,  and 
that  he,  Lord  Kenyon,  held,  that  the  Court  should  adopt  the  same  mode,  observing 
that  the  defendant  might  bring  a  writ  of  error  after  judgment,  if  he  were  advised 
that  the  record  was  erroneous.  No  authority  can  be  adduced  on  the  other  side  tfait 
the  record  may  be  removed  by  writ  of  certiorari,  and  the  proceedings  thereby  reviewed. 
When  once  judgment  is  given,  a  writ  of  error  is  the  only  mode  whereby  defects  maybe 
remedied.  (1  Chit.  Crim.  PL  747.)  The  old  procedure  was  indeed  to  bring  the  record 
up  by  certiorari,  and  then  assign  error  on  it ;  but  that  is  now  a  disused  form. 
It  is  contended  on  the  authority  of  a  dictum  in  Jervis's  Archhold  on  Criminal  Plead- 
ing, that  Courts  of  Quarter  Sessions  have  no  power  to  quash  indictments.  It  ii 
submitted,  first,  that  they  have  full  power  to  do  so ;  and,  secondly,  that  this  CoQit 
will  not  go  into  the  reasons  of  the  Court  below  for  the  exercise  of  its  rightful 
discretion.  Courts  sitting  under  commission  of  Oyer  and  Terminer  and  Gaol 
Delivery  have  of  course  full  power  to  quash  indictments.  It  is  a  power  inherent  in 
them  at  common  law,  and  amply  sanctioned  by  their  general  power  so  to  act  that 
justice  be  perfectly  done.  For  example,  as  in  this  case,  where  a  prisoner  might  be  em^ 
barrassed  by  a  multiplicity  of  counts,  or  of  charges  in  the  same  count,  the  Courts  may 
quash  indictments.  Many  of  them  may  be  good  on  demurrer.  But  Courts  of  Quarter 
Sessions — the  terms  of  the  commission  under  which  they  have  jurisdiction  an 
analogous  to  those  of  Courts  of  Assize.  There  can  be  no  reason,  and  there  is  cer- 
tainly no  case  shewing  that  the  powers  of  the  one  are  not  incident  to  the  other. 
Moreover,  the  commission,  whence  the  justices  derive  their  powers,  in  express  termi 
gives  them  jurisdiction  not  only  to  inquire  the  truth  of  all  maimers  of  felonies,  &c.i 
but  also  "  to  inspect  all  indictments."  (34  Edw.  3,  c.  I.)  (a)  Lord  Mansfiekfi 
opinion,  in  Hartley  v.  Hooker  (Cowper,  523),  is  cited  in  the  judgment  given  by  Lod 
EUenborough,  in  Rex  v.  Wadley  (4  M.  &  Sel.  512) :  he  says,  "  Where  an  infeiioi 
Court,  established  according  to  the  course  of  common  law,  is  prescribed  for  the  trial  cl 
a  new  offence,  it  tries  the  offence  as  a  Common  Law  Court,  subject  to  all  the  conse- 
quences of  common  law  proceedings."  Among  these  consequences  is  clearly  that  d 
quashing  indictments  where  they  are  so  faulty  that  justice  could  not  be  otherwise 
done.  It  were  difficult  to  contend  an  authority  so  essential  to  the  purposes  of  justice 
should  not  reside  in  Courts  proceeding  according  to  common  law.  They  have  power  to 
determine  demurrers,  and  if  so,  why  should  they  not  be  invested  with  the  MialogoM 
but  lesser  power  of  quashing  indictments?     [Williams,  J. — Are  you  assuming  that 

against  diflfercnt  offenders;  bnt  where  to  the  of-  then  let  judgment  in  novirise  be  given  before  you,  &e.f 

fencfs  so  charged  in  different  counts  there  maybe  unless  in  the  presence  of  one  of  our  justices  of  tk« 

the  same  plea  and  the  same  judi;ment,  there  is  no  one  or  other  Bench,    or  of   one    of  our  justiew 

authority  for  saying  that  such  joinder  in  one  indict-  appointed  to    hold  the  Assizes  in    the    aforesiM 

mentis  bad  in  point  of  law;  nor  is  there  any  legal  county."      As  regards  indictments,  it  is  furtba 

inconcruity  on  the  face  of  it  to  warrant  us  in  giving  stated,  that  a  keeper  of  the  rolls  has  bcea  assigwi 

judirment  for  the  defendants  on  demurrer."  &c. ;  and  therefore  you  shall  cause  to  be  brought  b^ 

(a)  The  commission,  however,  also  contains  an  fore  you,  &c.,  the  *' indictments  aforesaid,  tfaatthej 

ezpiess  proviso,  that  "  if  a  case  of  difficulty  upon  may  beinspected,  and  by  a  due  course  determUuij  it 

tion  of  any  of  the  premises  before  you,  is  aforesaid." 


j0^ 


or  more  of  you,  shall  happen  to  Briae» 
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ae  Sesnons  did  right  to  quash  the  indictment  because  it  contained  several  counts 
l^ainst  several  defendants  ?]  I  am  not  now  contending  that  the  Sessions  exercised 
lieir  jurisdicticHi  as  your  lordships  might  have  done,  but  simply  for  their  power 
to  exercise  that  jurisdiction,  although  I  could  support  their  discretion  in  this 
one.  The  terms  of  the  commission  of  the  peace  give  the  justices  such  extensive 
jptrisdiction;  they  might  have  tried  cases  of  murder,  there  being  nothing  in  the 
commission  to  prevent  it,  though,  before  the  last  statute,  they  made  of  their  own  accord 
tfe  seriousness  of  the  offence  the  test  of  the  propriety  of  their  jurisdiction.  Having 
pven  them  those  full  powers,  the  commission  calls  on  the  judges  to  inspect  aU 
iDdictments  according  to  law,  as  in  like  case  it  has  been  accustomed  and  ought  to  be 
jone.  The  Commission  of  Oyer  and  Terminer  is  in  like  terms,  and  the  judges  are 
Aereby  required  "  to  hear  and  determine  the  said  reasons  and  other  premises,  accord- 
■^  to  the  law  and  custom  of  England."  (4  Bl.  Com.)  Throughout  the  reports, 
10  case  can  be  found  which  excludes  the  Quarter  Sessions  from  the  exercise  of  this 
citttomary  privilege  of  the  superior  courts, — a  privilege,  therefore,  appertaining  to  all 
i&ers  to  which  the  usages  of  common  law  are  alike  incidental.  It  would  be  absurd 
to  give  to  these  Courts  the  power  of  trying  all  offences,  and  to  withhold  from  them  the 
CDDcomitants  of  that  power  essential  to  the  due  execution  of  what  justice  requires. 
Tkis  being  so,  it  is  rather  for  the  other  side  to  produce  authorities  against  so  reason- 
lUe  a  usage,  than  for  us  to  be  called  on  to  produce  them  in  its  support.  The  exercise 
cC  the  discretion  of  the  justices  this  Court  will  probably  not  inquire  into. 
Hey  deemed  it  improper,  in  the  first  place,  to  allow  Mr.  Newton  to  act  in  the 
joint  capacity  of  counsel  and  prosecutor.  [Lord  Denman,  C.  J. — We  do  not  think 
1«  can  entertain  the  question  of  the  propriety  of  the  proceedings  at  the  Quarter 
Sosions,  as  to  its  grounds  for  quashing  the  indictment.] 

Newton,  contrk. — It  is  not  contended  that  the  indictment  was  bad.     The  Quarter 
fiesflons  exceeded  their  jurisdiction  in  quashing  the  indictment,  and  wherever  that 
ii  the  case,  the  proper  mode  of  bringing  the  proceedings  before  this  Court  is  by 
€trtiorari.     It  may  be  true  that  a  writ  of  error  would  lie,  but  that  is  not  the  only 
aode  of  proceeding.     It  is  laid  down,  in  a  book  of  universal  use  and  some  autho- 
%,  as  a  distinct  rule,  that  indictments  must  be  removed  to  the  Court  of  Queen's 
^Inch  from  all  inferior  courts  to  be  quashed.      (Jerv.  Archbold,  Crim.  Plead.  66.) 
His  Court  is  called   upon   to   establish  a  power  which,  if  granted,  will  be  exer- 
OKd  throughout  the  kingdom,  by  courts,  of  which  it  has  been  the  tendency  rather 
to  restrain  than  to  increase  the  jurisdiction  of  late.      In  this  case  the   indictment 
hA  been   found  at  a  preceding  Court  of  Quarter  Sessions.     The  defendants  had 
teopy  of  the  indictment  furnished  to  them  with  the  consent  of  the  prosecutor; 
fcy  then  gave  the  prosecutor  notice  "  that  they  intended  to  appear  at  the  Sessions, 
,  ftm  and  there  to  try  their  traverse."     They  did  not  plesul,  but  moved  to  quash  the 
ikfictment.     The  prosecutor  was  not  allowed  to  be  heard,  on  the  ground  that  he  was 
ttQDsel  in  his  own  case.     One  party  was  heard  and  the  other  party  was  not  heard ; 
•id  the  decision  was  come  to  on  the  one-sided  view  the  Court  took  of  the  matter, 
fcthe  first  place,  it  is  required  by  60  Geo.  3  &  1  Geo.  4,  c.  4,  s.  5,  that  in  all  cases 
Hiere  defendants  are  committed  or  held  to  bail  to  appear  to  answer  for  misdemeanours 
•t  a  subsequent  session,  "he  or  she  shall  plead  to  such  indictment  at  such  subsequent 
Session  and  shall  proceed  to  trial  thereupon  at  such  same  Session  of  the  Peace."     This 
express   enactment  was  not  complied  with.    To  give  the  Court  of  Quarter  Sessions 
jurisdiction,  there  ought  to  have  been  a  demurrer  or  plea  of  abatement.     There  was 
Jldther,  and  the  Court  had  no  sort  of  authority  to  do  as  it  did.     On  demurrer,  the 
indictment  would  have  been  good,  and  the  defendants  must  have  admitted  the  charge. 
There  may  be  cases  in  which  the  Court  of  Quarter  Sessions  may  quash  an  indictment, 
Wt  not  in  this  case,  where  neither  the  statute  nor  tlie  course  of  common  law  proceed- 
ings has  been  pursued.     Where  the  Court  has  manifestly  exceeded  its  jurisdiction,  it 
10  competent  to  remove  the  proceedings  by  writ  of  certiorari  without  writ  of  error. 
{Reg  T.  Justices  of  West  Riding,  5  T.  R.  629.)     The  Court  of  Quarter  Sessions  will 
possess  a  large  and  dangerous  power,  if  in  them  the  choice  rests  to  quash  indictments 
•ft  their  pieamire  without  plea  or  demurrer,  and  after  refusing  to  hear  the  other  side. 
There  are  difficulties  sufficiently  great  already  to  discourage  prosecutions. 
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Lord  Dbnman,  C.  J.«»Mr.  Keating  has  put  this  qaestion  in  its  right  light  8 
regards  the  right  to  quash  indictments.  Upon  the  right  of  the  Sessions  to  do  so  tly 
whole  question  rests.  There  is  no  doubt  that  the  courts  of  Quarter  Sessions  do  pas' 
sess  power  to  quash  indictments  before  plea  pleaded.  Courts  of  superior  jurisdictkn 
possess  this  power,  and  there  is  clearly  no  reason  why  inferior  courts  should  not 
equally  exercise  it.  They  are  to  exercise  their  discretion  upon  the  whole  bearing  of 
the  matter  brought  before  them.  This  Court  may  institute  an  inquiry  as  to  the  mode 
in  which  their  jurisdiction  is  exercised,  but  not  when  brought  before  it  by  writ  of 
certiorari ;  here  we  have  to  look  only  as  to  whether  they  had  the  power  or  not.  Mr. 
Newton  has  argued  as  if  improper  motives  were  imputable  to  the  Court  of  Quarter 
Sessions  in  this  case  :  if  so,  the  rule  should  have  been  drawn  up  for  a  criminal  infor-^ 
mation.  There  might  have  been  very  strong  grounds  for  considering  that  the  juris- 
diction  was  improperly  exercised  in  this  case,  but  of  that  we  can  say  nothing  now,  tlie 
writ  of  certiorari  being  clearly  not  the  proper  mode  of  bringing  the  circumstances 
before  us. 

Williams,  J. — I  was  much  pleased  with  Mr.  Heating's  remark,  that  it  was  for  tiie 
other  side  to  cite  authorities  to  shew  that  a  power  did  not  exist,  which  there  was  evof 
reason  to  suppose  did  exist,  inasmuch  as  it  is  exercised  by  all  courts  of  assize.  Botk 
courts  are  intrusted  with  the  trial  of  felonies ;  why  not  with  the  same  power  to  try 
them,  and  with  the  subordinate  power  to  quash  indictments  ?  But  no  authority  k 
cited ;  therefore  I  conclude  that  none  such  exists.  On  the  return  to  the  writ  no 
question  is  open  to  us  but  the  competency  of  the  Sessions  to  quash  indictments.  I 
tiiink  they  have  that  power. 

CoLERiDGB,  J. — I  am  of  the  same  opinion.  This  is  a  question  of  jurisdictioiu. 
Mr.  Newton,  as  well  as  Mr.  Keating,  seemed  to  say  that  in  some  cases  the  Quarter 
Sessions  have  power  to  quash  indictments.  They  sit  and  try  with  all  the  incidents  of 
common  law  proceedings,  and  clearly  have  power  to  quash  indictments.  Their  jurist 
tion  is  denied  on  two  grounds  :  first,  that  the  indictment  had  been  found  at  a  preriooi^ 
sessions ;  secondly,  that  the  justices  wrongly  exercised  their  discretion.  As  to  tiiSI 
first  point,  it  appears,  indeed,  that  this  indictment  was  found  at  a  previous  sessiook' 
Mr.  Newton  thereupon  cites  a  statute  which  he  thinks  compels  defendants  to  ptedt 
under  the  circumstances  of  this  case.  This  is  a  mistaken  view  of  the  case ;  that  statntt 
was  merely  intended  to  prevent  delay.  It  could  not  be  said  to  a  judge  Uiat  he  cooMj 
not  try  an  indictment  because  it  was  found  at  a  prior  assize.  Where  there  has  beei 
a  fatal  error,  it  is  not  unusual  to  quash  indictments.  Indictments  have  been  quashel 
merely  because  the  style  of  the  sessions  was  wrongly  laid.  {Rex  v.  Roysted,  1  Loll 
Kenyon's  Rep.  255.)  As  to  the  second  point,  the  Sessions  may  have  come  to  a  wronil 
conclusion  ;  but  this  does  not  affect  their  jurisdiction.  If  they  have  decided  wongly,ki 
the  proceedings  be  brought  here  by  writ  of  error,  and  we  can  then  determine  if  tliB 
justices  were  wrong. 

WiGHTMAN,  J. —  I  am  of  the  same  opinion.  The  Court  of  Quarter  Sessions  seemi 
merely  to  have  done  that  without  demurrer  which  they  might  have  done,  undoubtedly^ 
upon  demurrer.  The  whole  argument  is,  that  they  have  not  acted  judiciously ;  m 
may  be  a  proper  matter  for  our  inquiry,  if  the  proceedings  are  brought  here  by  writ  d 
error.  Rule  disckargeL 

Keating  applied  for  costs. 

Lord  Denman,  C.  J. — ^The  rule  must  be  discharged,  without  costs.     This  is  a  qnet* 
tion  upon  which  we  entertained  very  considerable  doubt ;  and  it  was  for  the  purpose  d 
considering  the  question  that  we  granted  the  rule. 
J.  c.  s. 

NoTB.— It  may  be  useful  to  note  one  or  two  of  the  leading  decisions  as  to  the  exercise  of  the  powerd 
quashing  indictments,  which  the  above  case  for  the  first  time  expressly  decides  may  be  exercised  aiika  If 
Courts  of  Quarter  Sessions  and  Assize.  In  the  case  of  Rex  v.  Deacon  (1  Ry.  &  Moo.  27),  Lord  Ct 
Abbott  held  it  the  undoubted  authority  of  the  Court  to  decide,  whether  to  proceed  or  not  with  indictmeaUt 
that  it  would  be  useless  to  proceed  with  bad  indictments  ;  and  be  added  that,  in  that  case,  '*  the  defidk 
ants  ought  to  have  moved  to  quash  the  indictment,  or  to  have  demurred."  It  would  seem  by  this  that  cidM 
of  these  courses  are  optional.  In  Hawk.  P.  C.  c.  25,  s.  146,  it  is  laid  down  as  the  rule,  that  tadletBOl 
should  be  quashed  * '  where  any  judgment  whatsoever  given  upon  any  part  of  it  would  be  erroneout.*'  HI 
is  the  most  comprahentiTe  aod  eoneluslTe  rote  the  booici  contain  on  the  tabject.    The  notkm,  if  miit  l| 
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I  proMcotor,  is  by  no  meani  one  of  oonne.  (Rex,  t.  Webb,  3  Barr.  1468 ;  Reg,  t.  Taylor^  9  Dowl.  600.) 
earlj  as  the  power  to  quash  is  now  defineil  and  settled,  jostioes  will  do  well  to  remember,  that "  quashing 
"  as  Blackttoiie  remarlts,  '*  the  strongest  way,*'  and  not  to  be  resorted  to  unless  the  defect  be  free  from 
«hi;  and  when  it  is  done,  it  most  be  before  plea  pleaded,  in  which  point  Reg,  t.  WUum  confirms  Frith*a- 
IBS  (I  Leach,  13),  and  oTermles  the  decision  of  Itndall,  C.  J.,  in  R.  t.  r^on-oii-5eoeni  (6  C.  &  P.  134). 
ha  qpMhad  an  indictneat  qfter  plea,  to  save  time,  and  arrest  of  judgment. 


Q.B.  Friday,  November  22. 
Tbx  Quxbn  v.  Tbx  Justices  op  East  Sussex. 

QSMorter  Segiioru — Evidence — MandamuM. 

Vkre  the  Seeaioue  refine  to  hear  evidence  offered  by  the  appellante  to  ehew  thai  no  complaint  of 
dtergeability  had  been  made,  on  the  ground  that  it  was  sufficient  to  recite  such  notice  in  the  order 
i  removal,  the  Court  qf  Queen's  Bench  will  grant  a  mandamus  to  enter  continuances  and  hear  the 
Vpeat. 

A  RULE  had  been  obtained,  calling  on  the  justices  of  East  Sussex  to  shew  cause 
why  a  mandamus  should  not  issue  to  compel  them  to  enter  continuances  and 
kv  the  appeal  of  the  inhabitants  of  the  parish  of  Westham  against  the  imdermen- 
Ibned  order  of  remoTal. 
The  affidavits  disclosed  the  following  statements  and  facts  : — 

Two  justices  made  an  order  for  the  removal  of  Henry  Climpson  and  his  three  chiU 
ben,  Naomi,  Reuben  and  Olivia,  from  the  parish  of  Eastbourne  to  the  parish  of  West* 
tta,  both  in  the  county  of  Sussex.  Against  this  order  there  was  an  appeal  to  the 
Shurter  Sessions  at  Lewes,  on  the  10th  of  April  last. 

The  appellants'  affidavit  then  state,  that  "the  appellants  were  prepared  with  evidence 
■  support  of  the  preliminary  objection  (contained  in  the  13th  ground  of  appeal),  ta 
hsw  that  no  complaint  had  been  made  before  the  removing  justices  by  the  church-^ 
isdens  or  overseers  of  the  parish  of  Eastbourne,  or  either  of  them  ;  and  consequently, 
Itt  the  removing  justices  had  no  jurisdiction  to  make  the  said  order ;  but  the  Court 
if  Qnarter  Sessions  overruled  the  said  objection  of  the  appellants,  without  allowing* 
■y  evidence  to  be  given  thereon,  holding  that  the  recital  of  the  complaint  in  the  said 
sufficient  to  give  jurisdiction  to  the  justices  who  made  the  said  order :  that 
respondents  then  took  a  preliminary  objection  to  the  appellants'  grounds  of 
on  account  of  the  said  grounds  not  containing  any  traverse  (and  which  was  not 
,  as  deponent  believes),  by  the  following  statement  in  the  pauper's  examin- 
namely— -'  Mr.  Roods '  (meaning  an  overseer  of  Westham)  '  procured  some 
re  for  me,  and  placed  me  in  a  parish-house,  hired  by  the  said  parish  of  West- 
lai,  but  situate  in  the  parish  of  Pevensey:'  that  the  Court  of  Quarter  Sessions 
Aovcd  the  last-mentioned  preliminary  objection,  and  confirmed  the  order  without 
ttnring  any  evidence  to  be  gone  into." 

The  respondents'  affidavit  then  states, "  that  the  appellants  took  a  preliminary  objection* 
pflie  said  order  of  removal  on  the  ground, ^r«/,  that  there  was  not  any  copy  of  a  com- 
MDt,  made  by  the  churchwardens  or  overseers  of  Eastbourne,  sent  with  the  said  order  and 
PUmiation  to  the  appellants  ;  and  secondly,  that  no  complaint  in  writing  had  been  made 
[Vfiire  the  removing  justices  by  the  churchwardens  or  overseers  of  the  poor  of  the  said 
firith  of  Eastbourne,  and  consequently,  that  the  removing  justices  had  no  jurisdiction 
knake  the  said  order ;  that  it  was  admitted  in  argument,  as  this  deponent  under-^ 
ibod  and  believes,  that  there  was  a  complaint  made,  but  the  objection  was  that  it  was- 
lot  made  in  writing.  The  Court  of  Quarter  Sessions  overruled  the  said  objection,  on  the 
Xmnds  of  its  not  being  necessary  that  the  complaint  should  be  made  in  writing,  and 
Bnsmitted  with,  and  as  a  part  of,  the  examinations ;  that  the  appellants  did  not  offer 
I  pnxiace  any  negative  evidence  to  shew  that  there  was  in  fact  no  complaint  before 
ie  removing  justices;  and  the  respondents,  on  the  other  hand,  were  prepared  with. 
jdence  to  shew  that  complaints  were  made  before  the  removing  justices,  by  and  on 
Uf  of  the  charchwardens  and  overseers  of  the  poor  of  the  said  parish  of  Eastbourne,. 
rf  Chej  been  required  so  to  do,  notwithstanding  such  complaint  was  not  made  ia 
iribidi  M  this  deponent  conceives  is  not  necessary  in  point  of  law." 
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Jahnaan  (with  whom  was  Creasey)  now  shewed  cause. — Where  die  affidavits  an 
oonflicdn^,  as  here,  the  Court  will  not  issue  a  nuauUimug,     In  the  first  jrface,  the  Ses- 
sions rigfady  exercised  their  discretion.    The  respondents  were  prepared  to  shew  that 
there  was  a  complaint  of  chargeability  in  fact  made,  though  ▼erbally ;  and  the  con- 
plaint  is  not  directed  to  be  in  writing  by  the  79th  sect,  of  4  &  5  Wm.  4,  c.  76.    The 
whole  examination  must  be  sent,  but  it  is  nowhere  held  that  the  complaint  must  be  ia 
writing— /?ej  v.  Outwell  (9  Ad.  &  Ell.  836) ;  Reg,  v.  Bucks  (3  Q.  B.  800) ;  (a)  and  in 
Reg.  V.  Bedingham  (13  L.  J.  M.  C.  75),  it  is  distinctly  so  ruled.     But  assuming  that 
the  justices  were  wrong  in  law,  they  have  exercised  their  jurisdiction  without  stating 
a  case,  and  this  Court  will  not  interfere.     Where  they  decide  on  the  materiality  of 
evidence  the  rule  prevails  {Reg.  v.  Cheshire, {b)  8  Ad.  &  Ell.  398).     This  is  not  a  pre- 
liminary objection ;  and  it  is  for  the  Sessions  to  decide  what  is  one,  which  they  have 
done   here  {Reg,  v.  Kingsclere,  3  Q.  B.  388 ;    Reg.  v.  Charllmry  Walcoit,  3  Gale 
&  Dav.  179)  ;  and  where  the  point  is  not  a  preliminary  point  of  feet,  the  Court  has 
refused  to  grant  a  mandamus,     {Reg.  v.  Kesteven,  3  Q.B.  810 ;  Reg.  v.  ComwaU,  1 
Bit.  &  Sym.  M.C.  27.)     The  appellants  here  were  moreover  precluded  from  going  into 
the  case,  having,  out  of  twenty-five  grounds,  foiled  to  traverse  any  one  material  state- 
ment.    The  real  point  was  not  raised  by  the  appellants,  and  the  justices  held  that 
enough  remained  untraversed  to  support  the  order,  and  they  therefore  confirmed  it. 
Neither  the  grounds  of  appeal  nor  the  affidavit  state  that  there  was  no  complaint. 

The  Solicitor- General,  for  the  appellants. — ^The  affidavits  do  not  conflict.  Hie 
appellants  stated  that  there  was  no  order.  The  order  is  the  authority  for  the  whole 
proceedings  in  Reg.  v.  Bucks  (3  Q.B.  800).  The  Court  said,  "  If  there  had  been  u 
complaint,  the  magistrates  would  have  had  nothing  before  them  on  which  they  coali 
make  an  order ;  but  there  being  a  complaint,  they  were  bound  to  inquire  into  all  the 


(o)  In  the  report  in  2  Gale  &  Day.  560,  it  is  stated 
by   Lord  DenmaD,  C.  J.,  that  it  need  not  be  in 

WTitiQg:. 

(6)  It  will  be  nsefhl  to  record  here  the  features  of 
the  leading  cases  on  the  much  vexed  point  as  to  the 
power  of  the  Court  to  grant  a  mandamus.  It  was 
held  by  Abbott,  C.  J.,  in  Rex  v.  AfiddeseXf  4  B.  & 
Aid.  298.  that  "  it  is  the  ordinary  practice  of  this 
Coart  {Q,.  B.)  to  grant  this  writ,  to  compel  magis- 
tra  cs  to  hrar  and  determine  a  cas?  in  which  thry 
bar  a  jurisdiction  to  hear,  but  have  wholly  refused 
to  exerdse  it;  but  there  is  not  an  instance  which  can 
be  cited  where  the  Court  have  granted  a  mandamus 
to  justices  to  compel  them  to  come  to  Huy  particular 
dee'sion.  In  Rex  v.  Carnarvon  (4  B.  &  Aid.  86), 
Bayley,  J.  said,  "  where  they  (the  Sessiims)  do  not 
desire  our  interference,  we  have  no  jurisdiction ;"  and 
this  was  a  cose  where  an  order  had  been  confirmed, 
because  the  counsel  for  the  appellants  opened  his 
case  with  a  speech  contrary  to  the  rule  of  the  ses- 
aions.  In  this  case,  says  Baylry,  J.,  they  '*  entered 
into  the  consideration  of  the  appeal  ;*'  had  thev  not 
done  so,  Holroyd,  J.,  held  that  the  mandamus  might 
have  issued.  Reg,  v.  Cheshire  (8  Ad.  &  Ell.  398)  is 
a  strictly  analosnus  decision.  The  order  was  quashed 
because  the  notice  was  said  by  one  magistrate  to  be 
informal,  owing  to  the  subdivision  of  a  parish  into 
townships.  But  the  justices  having  jurisdiction, 
the  Couit  would  not  interfere,  though  it  had  *'no 
doubt  they  were  wiong,  and  that  they  had  acted 
very  inconsistently  and  absurdly.**  Per  Patteson, 
J,,' Rex  T.  Broseley  (7  Ad.  &  Ell.  423)  is  a  similar 
case.  But  in  Rex  v.  Cumberland  (4  Ad.  &  EU.  695) 
a  mandamus  was  issued,  because  the  Sessions  heard 
half  the  case,  and  refiised  to  go  on  with  it,  on  the 
ground  thnt  they  had  not  jurisdiction.  In  Reg,  ▼. 
West  Riding  {Clinton  v.  BirstwUh,  10  Ad.  &  EU. 
685),  Lord  Denman  thouieht  the  Court  *'  not  pre- 
dnded  from  entering  into  an  inquiry,  whether  the 
Sessions  have  decided  rightly  on  any  preUmimary 
point  of  praetioe  necessary  to  determine  their  own 
lorisdiction  ;**  but  he,  at  the  same  time,  held  it  to 
bt  <  *  qoite  within  the  jorii^ttction  of  the  SeMtoot  to 


decide  whether  there  is,  or  is  not,  a  tvbstaatiil  wi- 
ance  in  the  evidence  of  a  pauper.*'  Reg.  v.  M 
Sussex  (10  Ad.  &  Ell.  682),  though  cited 
as  an  authority  for  granting  a  MaiMlaaNii, 
goes  to  thi«,  that  the  Court  Uiere  refused  a 
mus,  because  the  Sessions  were  rivbt,  withoat  al- 
luding to  the  question  of  jurisdiction  to  iatctiBrti 
Thus  the  non-interference  principle  becUMM  rrluri^ 
until  it  was  wholly  set  aside  in  the  twin  OMCi  d 
Reg.  V.  Carnarronshire  and  Reg.  t.  Weat  MUk$ 
(KeigMey  v.  Wilsden,  2  Q.  B.  325  &  331),  in  bolkrf 
which  H  mandamus  issued  to  compel  the  SeasioMti 
hear  appeals  after  they  had  decided  that  the  evideM 
was  insufficient  on  the  face  of  the  examination,  la 
{Reg,  V.  Kesteven,  3  Q.  B.810, 1  Bit.  &  Sym.  M.C. 
8),  Lord  Denman,  C.  J.,  in  giving  jndgineat.  nid: 
**  The  decision  in  Reg,  v.  Camarvmskirt  ia  rienlf 
wrouf? ;  that  in  Reg,  v.  West  Riding,  if  there  be  iif 
distinction,  still  more  wrong  ;**  and  in  this  case.  MV 
the  standard  authority,  the  non-interfSerence  pitei- 

gle,  is  not  only  restored,  but  rendered  more  eooifn- 
ensive  than  ever  by  this  rule,  as  to  the  granting  oft 
mandamus  to  compel  the  Sessions  to  hear  appeals,  ft 
was  said  in  Reg,  v.  ComammsMre,  that wb»  the  Stt- 
sionSfOna  ''preliminaryobjectionwhiehisinvaBd,!** 
fuse  to  hear,  the  Court  will  grant  a  mandamus,  'tbd 
is  true,  if  the  objection  turn  upon  such  a  point  of  ane- 
tice  as  the  Court  can  see  to  be  matter  (^  law,  If  tki 
Sessions  have  acted  upon  a  supposed  rule,  wlidi 
really  is  no  rule.  But  if,  as  a  preliminary  olgeetisBi 
they  decide  a  matter  of  fact,  we  are  bound  by  that  d^ 
dsion.*'  The  case,  in  this  instance,  turned  on  thi 
sufficiency  of  a  statement  of  apprcntieeabip.  "Tto 
question,**  said  Lord  Denman,  **as  totbe  snfideacjdf 
a  notice  of  grounds  of  appeal  in  its  statement  of  tht 
facts  on  which  the  appellants  mean  to  rely  nn|it  li 
for  the  Sessions ;  we  can  form  no  opinion  of  it.** 

This,  then,  is  now  the  rule :— Where  the  jvliBa 
have  gone  into  a  case,  and  heard  evidence,  a  bmb- 
damms  is  never  granted  :  where  they  have  not  |He 
into  the  case,  and  have  only  decided  on  a  praal" 
nary  point,  if  that  question  be  one  of  law,  a'  mniv 
MwwiUbegranleJ-ifoDeQflMt,ll«B  Ml. 
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hctB  on  which  an  order  must  be  founded."  Here  we  objected  that  no  complaint  was 
made,  and  the  Court  of  Quarter  Sessions  overruled  the  objection  without  allowing  any 
efidenoe  to  be  ^ven.  It  is  submitted  that  they  were  wrong  in  point  of  law.  The 
Sessions  decided  that  the  recital  of  the  complaint  in  the  order  of  removal  sufficed.     A 

mndamus  will  go,  in  this  case,  in  accordance  with  the  doctrine  held  in  Reg,  v.  Kesieven. 
Loan  Dbnman,  C.J. — It  appears  upon   the  whole,  that  the  Sessions  refused  to 

entertain  the  question  at  all,  and  that  the  numdamus  ought  in  this  case  to  go. 

Rule  absolute. 
J.  C.  S. 


Q.6.  Monday,  November  25. 
The  Qubbn  v.  The  Inhabitants  of  Castbbton* 

fit  wiarffin  qf  an  order  of  removal  it  part  qf  the  order,  and  where  the  order  wa»  directed  to  the  over* 
uert  of  jr.,  in  the  eaid  county ,  and  the  removing  jnetieee  were  deteribed  aeofthe  eaid  eowUy,  the 
mdy  eotmU  named  being  in  the  teorde  **Weitmoreland,  to  wit,**  in  the  margin  qfthe  eaid  order  :'^ 
HM,  that  thejmriidiction  aufficiently  appeared, 

ON  appeal  against  an  order  for  the  removal  of  one  James  Dickson,  from  the  town- 
ship of  IGrkby  Lonsdale  to  the  township  of  Casterton,  in  the  county  of  West- 
■areland,  the  Sessions  confirmed  the  order,  which  was  now  brought  up  by  certiorari, 

A  rule  had  been  obtained  by  Ptohley  to  shew  cause  why  the  order  should  not  be 
quashed.    The  order  of  Sessions  was  as  follows : — 

WeMtmoreland,  to  wit. — ^Be  it  remembered,  that  at  the  (General  Quarter  Sessions  of  our 
Lidy  the  Queen,  holden  at  Appleby,  in  and  for  the  county  of  Westmoreland,  on,  &c., 
kfcve,  &c'.,  and  also  to  hear,  &c.,  that  same  Sessions  of  the  Peace  is  adjourned,  &c., 
mil,  &c.;  in,  &c.,  at.  Sic,  to  be  holden  at  Kendal,  &c.,  to  do,  &c.  And  on  the  said 
Mday,  &c.;  the  same  General  Quarter  Sessions  of  the  Peace,  as  holden  by  the  adjoum- 
kmt  aforesaid,  at  Kendal  aforesaid,  in  and  for,  &c.,  justices,  &c.,  at  which  said  General 
Qoarter  Sessions  at  &c.,  before  &c.,  an  appeal  against  a  certain  order,  bearing  date  the 
18th  day  of  October,  in' the  year  of  our  Lord  1843,  imder  the  hands  and  seals  of  John 
Wtkefield,  Esq.,  and  Richard  Fothergill,  Esq.,  is  then  and  there  depending  for  trial, 
vloch  said  order  is  annexed  to  this  schedule,  and  is  in  manner  and  form  as  follows  : — 

"  WeMtmoreland,  I      '•  To  the  overseers  of  the  poor  of  the  township  of  Kirkby  Lonsdale, 
to  wit.  3  and  to  the  overseers  of  the  poor  of  the  township  of  Casterton,  in 

ik  Mod  county.  Whereas  you,  the  overseers  of  the  township  of  Kirkby  Lonsdale, 
kve  made  complaint  unto  us  whose  names  are  hereunto  set,  and  seals  affixed,  being 
two  of  her  Majesty's  justices  of  the  peace  and  quorum  in  and  for  the  said  county,  that 
Jimes  Dixon  has  come  to  inhabit  in  your  said  township,  not  having  gained  a  legal 
lettlement  there,  nor  having  produced  a  certificate  owning  him  to  be  settled  elsewhere ; 
«id  that  the  said  J.  Dixon  has  been  actually  chargeable  to  your  said  township ;  we 
the  said  justices,  upon  due  proof  made  thereof  upon  oath,  and  likewise  upon  due  consi- 
ination  had  of  the  premises,  do  adjudge  the  same  to  be  true,  and  do  likewise  adjudge 
that  the  lawful  settlement  of  the  said  J.  Dixon  is  in  the  parish,  township,  or  place  of 
Castertcm.  in  the  county  of  Westmoreland  ;  we  do  therefore  require  you  the  said  over- 
seers of  the  poor  of  the  said  township  of  Kirkby  Lonsdale,  or  some  or  one  of  you,  to 
eoQvey  the  said  J.  Dixon  from  and  out  of  your  said  township  of  Kirkby  Lonsdale,  to  the 
add  pariah,  township,  or  place  of  Casterton,  and  him,  together  with  this  our  order,  or  a 
tnie  copy  thereof,  to  deliver  to  the  overseers  of  the  poor  there,  or  to  some  or  one  of 
diem,  who  are  also  hereby  required  to  receive  and  provide  for  him  according  to  law. 
6i?en  under  our  hands  and  seals  this  28th  day  of  October,  A.D.  1843. 

"  S.  W."  (L.S.) 
••  F.  F."   (L.S.) 
**  And  whereas  the  overseers  of  the  poor  of  the  town  of  Casterton  did  prosecute  and 
any  on  Oe  said  appeal  to  trial  against  the  said  order  to  the  present  General  Quarter 
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Sessions  of  the  Peace;  and  wherein  and  whereon  this  Court,  apon  hearing  of  connse 
on  both  sides,  ordered  that  the  said  order  be  confirmed."  (a) 

The  order  of  removal  was  thus  incorporated  in  the  order  of  the  Court  of  Quarto 
Sessions  which  confirmed  it. 

Saines,  Q.C.  (with  whom  was  Ramshay),  now  shewed  cause. — ^The  objection  to  thii 
order  of  Sessions  is,  that  it  fails  to  shew  the  jurisdiction  of  the  justices  who  mad 
the  order  of  removal.  It,  however,  recites  that  order,  in  the  margin  of  which  tb 
county  is  named,  and  that  suffices,  for  the  words  "  said  county"  can  have  no  othe 
reference.  The  case  of  Rex  v.  St.  Mary's,  Leicester  (1  B.  &  Aid.  327)  (b)  ha 
decided  that  such  reference  is  good,  overruling  Rex  v.  Chilverscotton  (8  T.  R.  178J 
and  Rex  v.  Moor  Critchell  (2  East,  SQ).  Then  it  will  be  objected  that  the  orde 
does  not  sufficiently  shew  in  what  county  Kirkby  I^onsdale  is,  inasmuch  as  the  wor 
said  county  may  apply  to  Casterton  only,  the  words  "  said  county"  being  restricted  t 
the  latter  part  of  the  sentence,  and  not  applying  to  the  former.  But  it  has  bee 
held  that  words  in  this  position  apply  to  all  die  foregoing  parts  of  the  sentence,  thoog 
disjoined.  {Rex  v.  Holbeck,  Leeds,  Burr.  S.C.  198;  Rex  v.  Bourne,  Id.  29;  Rex  \ 
Southwold,  Id.  143 ;  Rex  v.  Countes,  Thorpe,  2  B.  &  Adol.  487.)  llie  order  of  Sessim; 
sufficiently  confirms  the  order  of  removal  by  reciting  it,  although  stating  tlie  adjudici 
tion  in  the  past  tense.    {Rex  v.  Maulden,  8  B.  &  C.  78.) 

Pashky,  contr^. — ^The  Court  will  have  no  difficulty  in  making  this  rule  absolut< 
The  jurisdiction  of  the  justices  must  be  shewn  in  a  clear  and  unambiguous  manne 
A  reference  in  the  body  of  an  order  to  such  preceding  part  of  the  order,  if  it  be  plaii 
will  doubtless  be  sufficient,  as  was  held  in  Rex  v.  Holbeck,  but  it  is  not  so  here.  Hei 
the  county  is  not  stated  in  the  order,  and  must  be  inferred  ;  but  nothing  can  be  left  t 
inference.  There  is  no  authority  for  so  doing.  In  Reg.  v.  Toke  (8  Add.  &  Ell.  227] 
it  was  decided  that  the  dwelling  of  T.  G.  sufficiently  appeared  by  words  of  referenc 
in  the  adjudication,  he  being  described  as  of  the  place  where  the  justices  had  jurisdic 
tion  ;  but  Lord  Denman,  C.J.,  was  absent,  and  littledale,  J.,  dissented.  It  has  bee 
distinctly  held  since  then,  that  orders  in  Chancery  must  distinctly  shew  on  the  face  c 
them  whatever  is  necessary  to  give  jurisdiction.  (Christie  v.  Unwin,  11  Add.  &  EU 
373.)  Rex  v.  Chilverscotton  is  not  overruled  by  Rex  v.  St,  Mary,  Leicester,  Tb 
order  merely  avers  that  there  was  an  order  by  two  justices,  which  it  recites  without  i 
substantive  finding,  which  is  requisite ;  and  the  adjudication  should  have  been  in  tb 
present  and  not  the  past  tense.  The  order  of  removal  is  here  treated  as  though  itwer 
itself  part  of  the  order  of  Sessions ;  but  there  should  have  been  a  substantive  finding 
In  re  Clarke  (2  Q.  B.  619),  a  return  to  a  habeas  corpus  by  the  Warden  of  the  Ree 
stating  that  a  prisoner  was  committed  "  upon  the  following  order,"  then  settiog  ou 
an  order  purporting  to  be  made  by  the  Master  of  the  Rolls,  was  held  insufficient.  N* 
intendment  can  be  made  in  this  case.  In  the  execution  of  powers  such  as  these,  th 
authority  must  appear  upon  the  instrument,  and  statutory  requirements  can  only  b 
fulfilled  by  a  strictly  literal  and  precise  performance.  {Rex  v.  Austray,  6  M.  &  Se) 
319.)  Here,  moreover,  the  order  says  **  did  prosecute,"  but  when  does  not  appeal 
ITic  county  of  Kirkby  Lonsdale  is  not  stated,  and  cannot  be  referred  to  the  words  saif 
county,  which  follow  Casterton.  Words  of  description  apply  only  to  their  immediat 
antecedent.  (Bac.  Abr.  title  Maxim;  Baker  v.  Baker,  7  Moore,  455.)  ..Thestric 
construction  of  the  words  will  be  upheld.  {Reg.  v.  St.  Martin,  2  Q.  B.  103.)  The; 
might  have  removed  to  Kirkby  Lonsdale  in  Lancashire  without  any  incongruity. 

Cur,  adv,  vult. 
Tlie  Court  now  gave  judgment. 

Lord  Denman,  C.J. — ^The  principal  question  was,  whether  the  justices  making  th 
original  order  of  removal  appear,  upon  the  face  of  it,  to  have  jurisdiction ;  or,  in  othe 
words,  whether  there  are  stated  with  sufficient  certainty  circumstances  to  shew  thi 
the  justices  were  justices  of  and  for  the  county  in  which  the  removing  township  i 

(«)  There  were  other  objections,  upon  which  no  Leicester,  and  the  words  *' County  of  Rutland 

judgment  was  given.  were  then  written  in  the  margin.    The  justices  wt 

{b)   In  that   case  an  order  of  magistrates  was  afterwards  described  as  b(*ing  justices  for  the  covii 

directed  to  tiie  parish  of  W.,  in  the  county  of  Rut-  aforesaid.     Held,  that  the  jurisdiction  sufficienl 

Jund,  and  also  to  the  parish  of  M.,  in  the  county  of  appeared. 
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^tuated.     The  order,  8o  far  as  this  point  is  concerned,  is  in  the  following  form : — 
"Westmoreland,  to  wit.     To  the  overseers  of  the  poor  in  tlie  township  of  Kirkby 
Lonsdale,  and  the  overseers  of  the  poor  in  the  township  of  Casterton."      It  then 
proceeds,  "  unto  us  whose  names  are  hereunto  set  and  seds  affixed,  being  justices  in 
«nd  for  the  said  county."    The  rest  of  the  order,  being  in  the  usual  form,  is  not 
objected  to,  and  is  immaterial.     It  was  contended  that,  inasmuch  as  the  justices  failed 
to  describe  themselves  in  terms  as  being  justices  in  and  for  the  county  of  Westmore- 
land, they  had  no  jurisdiction ;  and  that,  therefore,  the  order  cannot  be  supported. 

Of  the  cases  cited,  two  were  the  King  v.  Chilverscotton,  and  the  King  v.  Moor 
Critckett.  It  was  admitted,  however,  by  the  learned  counsel  who  argued  against 
the  validity  of  the  order,  that  the  King  v.  Moor  Critcheli  was  not  law.  We  are  of 
ofHnion  neither  of  the  cases  is  applicable.  In  the  case  of  the  King  v.  Chilvers- 
coiton,  the  county  was  named  in  the  margin  of  the  order,  and  one  parish  described  as 
bong  in  one  county,  and  the  other  in  the  other ;  and  upon  this  circumstance  it  was 
Bade  to  depend  that  there  was  a.  want  of  jurisdiction  to  the  removing  justices.  The 
Court  considered  it  was  imcertain  in  one.  In  the  case  of  Rex  ▼.  Moor  Critcheli,  the 
cwmty  of  Wilts  was  in  the  margin,  but  in  the  body  the  county  of  Dorset  was  men- 
tioned, and  the  justices  described  themselves  as  justices  in  and  for  the  said  county,  and 
tbe  Court  held  it  ought  to  appear  the  justices  had  jurisdiction  to  make  the  order,  and 
two  counties  having  been  mentioned,  they  ought  to  have  stated  of  what  county  they 
vere  justices.  It  is  obvious  the  order,  in  the  present  case,  is  free  from  that  imcer- 
tunty  which,  in  both  instances  referred  to,  was  fatal.  The  question  was,  whether  the 
mazgin  is  a  part  of  the  order  or  not ;  because  if  it  be,  then  it  was  contended  the  town- 
ships are  described  as  being  in  the  county  of  Westmoreland,  none  other  being  named. 
Nov  this  point  seems  to  have  been  long  settled.  The  King  v.  Holbeck  is  thus 
xeported :  "  It  was  objected  to  the  order  of  removal  that  the  borough  of  Leeds  was  not 
aentioned  in  the  body  of  the  order  of  removal,  but  only  in  the  margin,  and,  therefore, 
it  does  not  appear  that  the  two  justices  had  jurisdiction  to  make  the  order."  Lee,  C.J., 
aid, "  I  take  it  to  be  settled  that  in  orders,  the  marghi  is  ever  to  be  considered  as 
put  of  the  order,  and  a  clear,  plain  reference  to  it  is  sufficient ;  and  the  Coiirt  decided 
tbereupon."  We  are  of  opinion  that  this  order  is  to  be  so  construed,  and  that  it  may 
be  sustained,  as  the  jurisdiction  of  the  justices  making  the  order  sufficiently  appears. 
It  was  also  objected — though  I  believe  that  this  was  answered  at  the  time — that  the 
oidar  of  Sessions  is  defective,  inasmuch  as  it  purports  to  be  in  the  shape  of  recital,  and 
Mt  of  direct  allegation :  we  think,  however,  that  the  order  does  adjudicate,  and  that 
objection  must,  therefore,  fail,  and  that  the  rule  must,  therefore,  be  ^scharged. 

Rule  discharged, 
/.  C,  8. 
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Q.6.  Saturday,  January  11. 
Thb  Qubbn  V,  The  Inhabitants  of  Hbanob. 

Higkwap  Act, 

Thi  power  qf  -a  Judge  who  triee  tm  indicimeni  for  ike  fum-repair  ef  a  highway  to  tertifjf  far  tak 
wiier  theH  ^i  Wm.  4,  e.  50,  «.  95,  only  ttppliei  to  eaeee  where  the  iiabiUtg  to  repair  an  efii% 
highway  i»  in  quettion,  and  not  where  the  jury  find  that  there  ie  in  ^eet  no  tueh  highway, 

INDICTMENT.— A  rule  had  been  obtained  calling  upon  the  proseqaitor  to  shew 
cause  why  a  certificate  for  costs,  granted  on  the  trial  of  this  case  by  Tindal,  0  J^ 
at  the  lasty  Derby  Assizes,  should  not  be  set  aside.  The  magistrates  had  ordered  tfais 
indictment  to  be  preferred  imder  the  5  &  6  Wm.  4,  c.  50,  s.  94.  The  jury  returned  a 
verdict  of  not  guilty,  on  the  ground  that  this  was  not  a  public  highway  for  carriagei, 
it  being  shewn  to  be  only  a  bridle  way,  and  as  such  in  good  repair.  A  summons  nas 
afterwards  taken  out  by  the  prosecutor,  calling  upon  the  defendants  to  shew  cause  whj 
the  Lord  Chief  Justice  should  not  certify  for  costs  under  the  95th  section  of  the  Ad, 
which  provides  that,  "  If  on  the  hearing  of  any  such  summons  (see  s.  94)  respecting 
the  repair  of  any  Idghway,  the  duty  or  obligation  of  such  repairs  is  denied  by  the 
surveyor  on  behalf  of  the  inhabitants  of  the  parish,  or  by  any  other  party  charged 
therewith,  it  shall  then  be  lawful  for  such  justices,  and  they  are  hereby  required  to  direct 
a  bill  of  indictment  to  be  preferred,  and  the  necessary  witnesses  in  support  thereof  to  be 
subpoenaed  at  the  next  Assizes  to  be  holden  in  and  for  the  said  coimty,  or  at  the  next 
(General  Quarter  Sessions  of  the  Peace  for  the  county,  riding,  division,  or  place  where- 
in such  highway  shall  be,  against  the  inhabitants  of  the  parish,  or  the  party  to  be 
named  in  such  order,  for  suffering  and  permitting  the  said  highway  to  be  out  ol 
repair ;  and  the  costs  of  such  prosecution  shall  be  directed  by  the  judge  of  assize 
before  whom  the  said  indictment  is  tried,  or  by  the  justices  at  such  Quarter  Sessions, 
to  be  paid  out  of  the  rate  made  and  levied,  in  pursuance  of  this  Act,  in  the  parish  in 
which  such  highway  shall  be  situate."  On  the  strength  of  this  section  of  the  Ac^ 
Tindal,  C.J.,  had  made  the  certificate  for  costs  in  this  case,  which  it  was  now  sooglit 
to  set  aside. 

Hvmfrey  (with  whom  was  Gale),  now  shewed  cause. — The  statute  distinctly  states 
that  the  judge  may  give  his  certificate  for  costs  in  this  case.  (Reads  section'  95.)  All 
the  requisites  have  been  observed,  and  costs  have  been  given  under  the  order  actoally 
made  by  Undal,  C. J.,  but  it  is  contended  that  the  early  language  of  the  Act  restricts 
the  right  to  this  certificate  to  such  cases  only  as  involve  a  dispute  as  to  the  road  being 
a  highway.  This  is  a  highway,  though  not  for  carriages ;  yet  equally  a  highway  fat 
foot-passengers  and  horses,  (a)  The  interpretation  clause  of  the  Act  makes  it  one. 
The  verdict  having  passed  for  the  defendants,  nowise  invalidates  the  prosecutor's  right 
to  the  certificate.  (Reg.  v.  Yarkhill,  9  Car.  &  P.  218.)  There  is  no  discretion  in  the 
judge ;  the  words  are,  that  the  costs  are  to  be  certified  of  such  indictment,  and  to 
be  paid  out  of  the  rates  levied  in  pursuance  of  this  Act,  "  in  the  parish  in  which  sud 
highway  shall  be  situate."  [Coleridge,  J. — But  here  they  say  there  was  no  such 
highway.]  That  would  be  only  an  indirect  way  of  saying  that  the  costs  should  be 
paid  only  if  the  prosecutor  succeeded  in  proving  his  case.  But  the  Lord  Chief  Justice 
expressly  held  in  this  very  C€ise,  that  the  Act  extended  to  every  case  where  a  li^t  tc 
repair  a  road  was  in  question^— 22e^.  v.  Heanor,  13  Law  Jour.  M.  C.  144 — and  thv 
Court  will  not  overrule  that  decision.  The  magistrates  acted  judicially,  whethe 
the  way  proved  to  be  a  highway  for  carriages  or  not.  [Coleridge,  J. — If  it  prove 
not  to  be  a  highway  for  the  purpose  for  which  it  is  indicted,  there  is  no  highway  t 
be  so  repaired ;  and  why,  in  that  case,  is  parish  A  to  pay  the  costs  more  than  paris 

(a)  Tbif  has  been  long  since  expressly  decided.    (Hex  y.  Sofflp,  13  East,  97.) 
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B?  A  mere  way  is  not  a  highway.]  But  whether  or  not,  the  prosecator,  being  bound 
to  proceed  upon  the  act  of  the  magistrates,  is  entitled  to  his  costs,  be  the  resiSt  what 
it  might.  ( Reg,  v.  Radnor,  9  Car.  &  P.  288.)  [Pattbson,  J.— It  is  clear  that  the 
Acti  however  framed,  was  never  intended  by  the  legislature  to  provide  for  costs  in  a 
ctse  where,  in  effect,  there  is  no  high-road  at  aU ;  but  only  where  the  liability  to 
repair  an  existing  road  was  in  question.  It  never  can  be  meant  that  there  is  to  be  a 
power  of  giving  costs,  where  the  existence  of  the  road  itself  is  in  dispute.] 

Whitehurst,  contrii,  was  not  called  upon. 

Lord  Dbnmait,  C.  J. — I  think  the  Lord  Chief  Justice  should  have  been  told  what 
hid  occurred  upon  this  point  in  this  Court.  I  was  led  into  doubt  as  to  a  case  of  a 
nmilar  nature,  when  an  application  had  been  made  to  myself  for  a  certificate  of  costs 
under  this  section,  and  I  Uien  referred  to  a  decision  of  my  brother  Pbtteson'8,(a)  and 
[  found  that  he  had  held  that  the  Act  applied  only  to  cases  where  the  liability  alone 
to  repair  was  in  issue.  This  case  may,  indeed,  be  determined  upon  the  gross  nature 
tf  the  right  it  is  attempted  to  set  up,  that  a  man  is  to  come  and  say,  I  will  try  and 
uke  this  out  to  be  a  road,  and  if  I  fail,  the  parish  shall  pay  the  costs.  The  power  to 
fjnt  the  certificate  attaches  alone  where  there  is  a  highway,  and  where  there  is  a 
^[■Htion  of  liability  to  repair  it.  I  think  the  Lord  Chief  Justice  must  have  been  mia- 
kd,  and  that  his  decision  cannot  be  cited  as  an  exercise  of  his  discretion  according  to 
bk  view  of  the  law. 

Rule  absohUe. 
J.C.8. 


Q.B.  Tuesday,  January  14. 

The  Quben  v,  Thb  Justices  op  Wabwickshibb. 

%Wv  m  numdamut  is  granted  to  compel  Seetione  to  enter  eontinuan^ei  and  hear  an  appeal  ikey  have 
refined  to  hear,  it  ia  etsential  that  the  affidavite  q/*  the  appellants  shew  that  the  practice  of  the 
parHemiar  Sessions  with  respect  to  the  time  qf  notice  qf  appeal  has  been  observed. 

SPOONER  had  obtained  a  rule  in  Michaelmas  Term,  calling  on  the  justices  of 
Warwickshire  to  shew  cause  why  a  mandamus  should  not  issue  to  compel  them 
b  enter  contmuances  and  hear  an  appeal  by  the  parish  of  Coleshill,  Warwickshire, 
fainst  an  order  for  the  removal  of  Edward  Sheffield,  his  wife  and  children,  firom  the 
urish  of  Kingsbury  to  the  parish  of  Coleshill,  both  in  the  said  county. 

The  affidavits  shewed  that  the  order  had  been  made  in  May,  1844,  and  duly  served, 
hat  notice  of  appeal  was  given  against  this  order,  and  that  on  the  14th  of  June  fol- 
owmg  the  appellants  sent  a  notice  of  appeal  for  the  next  Quarter  •Sessions  at  Coventry, 
to  be  holden  on  the  4th  of  July.  The  appellants  not  having  entered  the  appefd, 
lor  countermanded  their  notice,  the  respondents  applied  to  ^tha  Court  to  give  diem 
tbeir  costs,  under  8  &  9  Wm.  ^,  c.  30,  and  the  paupers  were  removed  to  Coleshill. 
Piesh  notice  of  appeal  was  afterwards  given  on  the  28th  September,  for  the  Sessions 
holden  on  the  16th  October..  The  appdlants  applied  to  enter  the  appeal  on  the  second 
dty  of  the  Sessions  (the  17th),  when  the  Court  of  Quarter  Sessions  refused  to  allow 
te  appeal  to  be  entered.  y  ^ 

Hayes  (with  whom  was  Mellor)  contended  that  there  was  no  proof  that  the  notice 
vn  delivered  in  time  for  the  Sessions,  and  argued  at  length  that  the  appellants  had 
induded  themsidves  from  entering  the  appeal  by  failing  tpi  appear'  in  pursuance  of  the 
tint  notice,  anc^also  that  a  mandamus  would  not  go  to  coo^pd  the  Sessions  to  enter  an 
i^ipeal  they  had  decided  upon.  And  also  that  here  the  appellants  elected  to  appeal  on 
the  reedpt  of  the  order,  and,  having  done  so,  that  they  had  no  right  to  appeal  on  the 
leCoal  removal ;  that  they  may  do  either,  but  cannot  do  both.  In  Reg.  v.  //.  Salop, 
[6  DoWl.  '29),  it  was  held  that  the  removal  itself  jnight  be  treated  as  the  actual  griev- 
moe^  W  nothing  was  done  in  that  case  when  the  order  was  served.  In  Reg,  v.  J  J. 
lUddUssit  (9  Dowl.  163),  Patteson,  J.,  said,  "Looking  at  the  enactments  of  4  &  5 
(•)  Reg.  y.  Chsdwortkf  9  Car.  &  P.  3S5. 
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Wm.  4,  c.  76,  and  not  finding  any  thing  which  shews  that  the  legislature  intend^ 
a  notice  of  appeal  not  prosecuted  to  deprive  the   appellant  parish   of  its  remedy 
upon  the  actual  removal  of  the  pauper,  and  finding  no  absurdity  or  inconsistency  in. 
volved  in  holding  that  it  did  not  so  intend,  I  feel  myself  bound  to  hold,  that  the  ap. 
pellant  parish  might  expressly  or  tacitly  abandon  their  first  notice  of  appeal,  and  take 
their  remedy  after  the  actual  removal ;"  but  in  that  case  a  notice  of  trial  had  not  been 
given,  which  destroys  the  analogy.     Reg.  v.  Shipston  upon  Stour  (1  Dav.  &  Mer.  123, 
1  Bit.  &  Sym.  M.  C.  41),  Reg.  v.  //.  West  Riding,  Stanley  v.  Alverthorpe  (I  New 
Sess.  Ca.  1  Bit.  &  Sym.  M.  C.  132),  were  also  cited  in  the  argument. 

Spooner  contrk. — ^The  affidavits  suffice.  The  Court  will  tidke  judicial  notice  from 
me  that  it  is  the  practice  of  the  Sessions  at  Coventry  to  hear  the  appeals  on  the  second 
day  ;  and  from  the  whole  tenor  of  the  affidavit  it  appears  that  we  were  too  late  to  enter 
the  appeal  qua  appeal  the  first  time.  It  is  for  the  other  party  to  shew  that  we  gave 
insufficient  notice  the  next  time. 

[He  was  stopped  by  the  Court.] 

Lord  Dsnman,  C.  J. — This  rule  must  be  discharged.  It  nowise  appears  on  the 
affidavits  that  the  appellants  were  in  time  to  enter  the  appeal  on  the  second  occasion, 
according  to  the  practice  of  the  Sessions.  This  is  absolutely  requisite,  and  in  the  ab- 
sence of  any  such  statement,  no  presumption  can  be  made,  especially  as  in  this  case 
the  presumption  would  go  to  charge  the  Sessions  with  acting  improperly. 

CoLBBiDGB,  J. — I  am  of  the  same  opinion.  It  is  quite  consistent  with  all  you  have 
stated  in  these  affidavits,  that  you  were  too  late,  and  that  the  Sessions  were  quite 
right. 

Rule  discharged  with  costs, 

J.C.8. 


Q.B.  Mondat/f  January  13. 

The  Queen  t;.  The  Mayor,  Aldermen,  and  Councillors  op  the  Borough 

OF  Cambridge. 
Corporation — Mandamu9—Co9ts, 

Where,  qfter  judgment  of  ouster  upon  a  quo  warranto,  the  corporation  refiae  to  proceed  to  an  eUetim 
to  supply  the  vacancy  occasioned  by  such  judgment,  and  a  mandamus  to  compel  them  is  ohtsinti, 
and  obeyed,  the  corporation  is  liable  for  the  costs  qf  that  mandamus,  and  of  the  applicatkmfir  r 
them ;  and  the  Court  will  grant  a  rule  calling  upon  them  to  pay  such  costg,  though  they  had  s^ 
upon  the  advice  qf  counsel,  that  they  could  not  safely  proceed  to  an  election  without  a  mandmMi  ^ 
Intt  will  not  in  that  rule  give  any  direction  as  to  the  fund  out  qf  which  they  are  to  be  paid.  ] 

A  rule,  therrfore,  drawn  up  so  as  to  require  payment  **  out  qf  the  borough  fund,**  was  mouUsi  If 
striking  out  those  words,  notwithstanding  that  the  application  to  the  corporation  had  been  for  ps^* 
ment  out  of  the  borough  fund. 

GUNNING,  in  Michaelmas  Term  last  (Nov.  6),  obtained  a  rule  calling  on  the 
mayor,  aldermen,  and  councillors  of  the  borough  of  Cambridge,  to  shew  caiue 
why  they  should  not  pay  out  of  the  borough  fund  of  the  said  borough,  to  Stephen 
Pryor,  the  younger,  the  prosecutor  of  the  writ  of  mandamus  in  this  case,  or  to  his 
attorney,  the  costs  of  and  occasioned  by  and  incidental  to  the  issuing  the  said  writ  of 
mandamus,  and  also  the  costs  of  and  incidental  to  this  application. 

The  rule  was  obtained  on  the  affidavits  of  Charles  Henry  Cooper,  H.  W.  Ravenscroft, 
and  William  Cockerell,  from  which  it  appeu^d  that  on  the  30th  of  January,  1843,  lea^ 
was  given  by  this  Court  to  file  an  information  in  the  nature  of  a  quo  warranto  against 
Joseph  Jonathan  Deighton,  at  the  relation  of  Stephen  Pryor,  the  younger,  to  shew  by 
what  authority  he,  the  said  J.  J.  Deighton,  claimed  to  be  an  alderman  of  the  said 
borough ;  that  accordingly  the  information  was  filed  in  or  as  of  Hilary  Term,  6  Vict.» 
and  that  in  Easter  Term,  1844,  this  Court  gave  judgment  of  ouster,  on  such  information, 
against  the  said  J.  J.  Deighton ;  that  on  the  27th  of  May  following,  application  was 
made  on  behalf  of  the  said  Stephen  Pryor,  the  younger,  for  a  mandamus  for  the  ekction 
of  an  alderman  of  the  said  borough,  in  the  room  of  the  said  J.  J.  Deighton,  and  that 
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00  the  28th  of  May  a  mandamus  wa»  issued  out  of  this  Court,  directed  to  the  mayor, 
ilderman,  and  councillors  of  the  said  borough,  >vhcrcby  it  was  commanded  tliat  they 
should,  on  Monday,  the  lUth  of  June,  proceed  to  the  election  of  an  alderman  duly 
qualified  to  supply  the  vacancy  occasioned  by  the  said  judgment  of  ouster,  &c.,  and  do 
aQ  and  every  act  necessary  to  be  done  by  them,  or  any  of  them,  in  order  to  the  due 
election  and  admission  of  an  alderman  of  the  said  borough ;  that  the  said  writ  was 
doly  delivered  to  the  mayor,  and  copies  thereof,  together  with  notice  of  a  meeting  of 
the  corporation  on  the  10th  of  June,  for  the  purpose  of  proceeding  to  the  election, 
were  served  upon  the  mayor,  aldermen,  and  councillors ;  that  on  the  10th  of  June  a 
meeting  was  held  for  that  purpose,  and  one  George  Salmon  was  elected  to  supply  the 
Tacancy ;  that  a  return  to  the  writ  was  then  made  and  filed.  That  on  the  8th  of 
tJone  application  was  made  to  the  mayor  by  a  letter,  of  which  the  following  is  a 
copy:— 

"  Cambridge,  June  8th,  1844. 

"Dear  Sir — I  beg  to  enclose  the  account  of  the  costs  of  and  incidental  to  the  mati' 
ions  which  has  b^n  issued  by  the  Court  of  Queen's  Bench  for  the  election  of  an 
ilderaian  in  the  place  of  Mr.  J.  J.  Deighton. 

"The  costs  being  incurred  in  a  matter  necessarily  relating  to  a  corporate  election, 
«re  therefore,  under  the  5  &  6  Wm.  4,  c.  76,  s.  92,  payable  out  of  the  borough  fund. 

"In  the  event  of  the  council  declining  to  make  an  order  for  pa3rment,  I  must  apply 
under  the  1  Wm.  4,  c.  21,  s.  6,  for  a  rule  of  Court,  but  this  will  of  course  add  to  the 
KDoant. 

"  I  am,  dear  Sir, 

"  Yours  very  truly. 

C.  H.  COOPEB." 

"  The  Worshipful  the  Mayor. 
Aod  it  then  further  appeared,  that  at  a  meeting  of  the  council  of  the  said  borough^ 
Wd  at  the  Ghiildhall,  on  the  15th  day  of  July  l^t,  the  said  letter  was  taken  into  con- 
sideration by  the  mayor,  aldermen,  and  councillors  then  and  there  present,  but  after  a 
Ittg  discussion  thereupon,  no  resolution  was  come  to  or  order  made  respecting  the 
"•me,  or  the  subject-matter  thereof;  and  that  the  said  Stephen  Pry  or,  the  younger, 
*U  at  the  time  when  the  writ  of  mandamus  was  applied  for  and  issued,  and  thence 
^tinually  had  been  and  still  was  an  inhabitant  householder  of  the  borough,  contri- 
<iting  to  the  borough  rates. 

ITxe  aflWavit  filed  in  opposition  to  the  rule  was  that  of  Charles  Pestell  Harris,  the 
nm  clerk  of  the  borough,  who  swore  that  upon  judgment  of  ouster  being  signed  in 
lis  Honourable  Court  in  a  ^o  warranto  information,  filed  against  Joseph  Jonathan 
^hton,  for  exercising  the  office  of  an  alderman  of  the  said  borough,  and  which 
lament  was  signed  on  or  about  the  30th  day  of  April  last  (being  the  judgment 
Mntioned  in  the  affidavit  of  Charles  Henry  Cooper),  this  deponent,  as  town  clerk,  and 
ctiog  on  behalf  of  the  council  of  the  said  borough,  was  desirous  that  the  vacancy 
loertained  by  the  said  judgment  to  exist  in  the  said  office  of  alderman  should  be  filled 
p  by  another  election  as  soon  as  could  legally  be  done.  And  that  he,  the  deponent, 
Q  behalf  of  the  said  council,  without  loss  of  time,  consulted  with  counsel,  who  there- 
^  advised,  that  it  was  doubtful  whether  a  valid  election  to  supply  the  said  vacancy 
Qold  be  made  otherwise  than\by  virtue  of  a  writ  of  ma»damus  from  this  Court  directing 
Qch  election,  and  who  advised  the  said  council  not  ft  proceed  to  fill  up  the  said  va- 
Qcy  until  a  writ  of  mandamus  should  be  obtained  for  that  purpose,  and  that  the  costs 
f  lach  writ,  if  applied  for  and  obtained,  could  not  be  legally  paid  out  of  the  borough 
and ;  that  the  council  of  the  said  borough  were  not  by  means  of  notice  or  requisition 
9  bim,  the  deponent,  nor,  as  he  believed,  by  any  other  means,  after  the  signing  of  the 
lid  judgment,  and  before  the  obtaining  and  service  of  the  said  writ  of  mandamus,  re- 
itred  to  meet  or  proceed  to  an  election  for  the  purpose  of  supplying  the  said  vacancy ; 
«t  the  said  advice  of  counsel  was  acted  upon  ;  that  afterwards,  the  writ  of  mandamus^ 
entioned  in  the  affidavit  of  Charles  Henry  Cooper,  was  issued  out  of  this  Court,  and 
at,  by  virtue  of  and  in  obedience  to  the  said  writ,  an  election  took  place,  the  vacancy 
M  siipidied,  and  a  return  to  the  writ  filed ;  that  no  opposition  was  offered  or  impedi- 
SBt  miide  ^  or  on  behalf  of  the  said  mayor,  aldermen,  and  councillors,  or  any  of 
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them  I  to  the  obtaining  of  the  said  writ  of  mandamus,  or  to  the  prosecution  of  the  saiiK^ 
nor  had  they,  or  any  one  on  their  behalf,  in  any  way  acted  so  as  to  increase  the  costs  ^ 
applying  for  or  obtaining  or  prosecuting  the  said  writ,  but,  on  the  contrary,  the  s^^/ 
council  were  desirous,  by  all  lawful  means,  to  supply  such  vacancy  with  all  possibJb 
despatch. 

CromptoH  now  shewed  cause. — ^The  borough  fimd  is  not  liable  for  the  payment  of  these 
costs,  and  the  corporate  officers  would  be  guOty  of  a  breach  of  trust  if  they  paid  them  out 
of  that  fund.    The  stat.  1  Wm.  4,  c.  21,  s.  6,  provides  "  That  in  all  cases  of  applici. 
tion  for  any  writ  of  mandamus  whatsoever,  the  costs  of  such  application,  whether  the 
writ  shall  be  granted  or  refused,  and  also  the  costs  of  the  writ,  if  the  same  shall  be 
issued  and  obeyed,  shall  be  in  the  discretion  of  the  Court,  and  the  Court  is  herebj 
authorized  to  order  and  direct  by  whom  and  to  whom  the  same  shall  be  paid;"  but 
that  only  applies  to  costs  between  the  parties ;  and  here  the  Mayor,  Aldermen,  and 
Councillors  stand  in  the  position  of  a  third  party.     The  92nd  section  of  the  Munidptl 
Corporations  Act  (5  &  6  Wm.  4,  c.  76)  points  out  the  application  of  the  borough 
fund ;  and  provides  that  "  such  fund,  subject  to  the  payment  of  any  lawful  debt  doe 
from  such  body  corporate  to  any  person,  which  shall  have  been  contracted  before  the 
passing  of  this  Act  and  unredeemed,  or  of  so  much  thereof  as  the  council  of  sudi 
borough  from  time  to  time  shall  be  required  or  shall  deem  it  expedient  to  redeem, 
and  to  the  payment  from  time  to  time  of  the  interest  of  so  much  thereof  as  shall 
remain  unredeemed,  and  saving  all  rights,  interests,  claims,  or  demands  of  all  persooi 
or  bodies  corporate  in  or  upon  the  real  or  personal  estate  of  any  body  corporate,  bf 
virtue  of  any  proceedings,  either  at  law  or  in  equity,  which  have  been  already  insti- 
tuted, or  which  may  be  hereafter  instituted,  or  by  virtue  of  any  mortgage  or  other- 
wise, shall  be  applied  towards  the  payment  of  the  salary  of  the  mayor  and  recorder, 
and  of  the  police  magistrate  hereinafter  mentioned,  when  there  is  a  recorder  or  poGce 
magistrate,  and  of  the  respective  salaries  of  the  town  clerk  and  treasinrer,  and  of  efoy 
other  officer  whom  the  council  shall  appoint,  and  also  towards  the  payment  of  the    ) 
expenses  incurred  from  time  to  time  in  preparing  and  printing  burgess  lists,  ivanl   s 
lists,  and  notices,  and  in  other  matters  attending  such  elections  as  are  herein  nea-    f 
tioned ;  and  in  boroughs,  which  shall  have  a  separate  Court  of  Sessions  of  the  F^ioe,    i 
as  is  hereinafter  provided,  towards  the  expenses  of  the  prosecution,  maintenance,  and   f 
punishment  of  offenders,  and  towards  such  other  sum  to  be  paid  by  such  borough  to   j 
the  treasurer  of  such  county  as  is  hereinafter  provided,  and  towards  the  expense  of  main*   ) 
taining  the  borough  gaol.  House  of  Correction,  and  corporate  buildings,  and  towardi    ) 
the  pa3rment  of  the  constables  and  of  all  other  expenses  not  herein  otherwise  provided    j 
for,  which  shall  be  necessarily  incurred  in  carrying  into  effect  the  provisions  of  tiua   ') 
Act."    Now,  •'  the  expenses  incurred  from  time  to  time"  in  the  various  ways  specified    , 
in  that  clause,  must  mean  expenses  incurred  by  the  corporation ;  but  the  costs  of  thii    ] 
mandamus  are  expenses  incurred  by  the  prosecutor — not  by  the  corporation.     [Pat-    \ 
TBSOK,  J.—- Suppose  an  action  is  brought  and  judgment  obtained  against  the  corpora* 
tion,  how  are  the  costs  to  be  paid  ?]     There  is  a  saving  of  *•  all  rights,  interests, 
claims,  or  demands  upon  the  real  or  personal  estate  of  any  body  corporate,  by  virtoe 
of  any  proceedings  either  at  law  or  in  equity."     [Pattesok,  J.— If  there  is  a  prori- 
sion  as  to  the  payment  of  debt  and  costs,  why  should  it  not  apply  to  the  case  of  a 
mandamus?]     The  answer  is,  that  this  is  not  a  proceeding  against  the  corporation; 
after  judgment  of  ouster  on  a  quo  warranto,  a  mandamus  is  obtained  as  a  matter  of 
course.     In  Reg.  v.  The  Mayor,  S^c.  of  Leeds  (4  Q.  B.  796,  1  D.  &  M.  143,  12  Law 
Jour.  N.  S.  369),  the  Court  refused  to  order  the  corporation  to  pay  the  costs  d  a 
mandamMS  out  of  the  borough  fund ;  and  that  was  a  stronger  case  than  the  present; 
because  there  the  question  was  really  to  try  a  right,  in  which  the  corporation  were 
interested.    There  is  no  pretence  here  for  saying  that  the  corporation  were  in  hxlU 
and  if  this  is  treated  as  an  application  against  individuals,  it  is  not  shewn  that  tha 
defendants  individually  refused  to  do  that  which  the  tnandamus  commanded. 

Gunning,  contrk. — The  corporation  were  in  fault,  but  that  is  immaterial.  After 
judgment  of  ouster  upon  the  quo  warranto,  application  was  made  to  them  to  pro- 
ceed to  a  fresh  election,  and  the  relator  was  told  that  they  did  not  intend  to 
proceed ;   and  even  if  that  had  not  been  so,  R,  v.  The  Corporation  of  We$t  iM 
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)  Burr.  1386),  and  R,  v.  McKay  (4  B.  &  C.  658),  decide  that  the  prosecutor  is 
ititled  to  a  priority  of  motion  for  the  jnandamus,  if  he  be  guilty  of  no  uu- 
aaonable  delay.  [Patteson,  J. — Could  they  proceed  to  an  election  without  a 
ndamusP]  Yes,  within  ten  days,  but  they  allowed  that  time  ta  expire.  [Lord 
UTMAN,  C.J. — Do  you  impute  it  to  them  as  a  fault  ?]  Yes.  [Lord  Denman,  C.J. 
•Then  why  are  they  to  pay  the  costs  out  of  the  borough  fund  ?]  The  92nd  section 
the  Act  provides  Uiat  that  fund  shall  be  applicable,  amongst  other  things,  to  "  the 
.jment  of  the  expenses  incurred  from  time  to  time  in  preparing  and  printing  Burgess 
sts,  &c.,  and  in  other  matters  attending  such  elections  as  are  herein  mentioned ; " 
id  the  27th  section  provides  for  elections  in  the  case  of  extraordinary  vacancies. 
Iiese  costs  therefore  fall  within  that  provision,  or,  at  all  events,  within  the  subsequent 
irds,  "  all  other  expenses,  not  herein  otherwise  provided  for,  which  shall  be  necessarily 
cnrred  in  carrying  into  effect  the  provisions  of  this  Act."  It  is  true,  that  at  present, 
ese  are  not  expenses  incurred  by  the  corporation,  but  they  will  become  so  as  soon  as 
ey  have  been  paid  by  the  treasurer,  and  then  they  may  be  properly  charged  on  the 
longh  fund.  Besides,  the  question  is,  who  aie  substantially  the  parties  to  the  writ  ? 
i  Beg.  y.  Peterhouse  (1  Q.  B.  314).  application  was  made  for  pa3rment  of  the  costs 
'^^numdamus,  and  that  was  opposed  on  the  ground  that  the  mandamus  was  applied  for 
Siinst  St.  Peter's  College,  Cambridge,  and  not  against  the  party  from  whom  pa3rment 
«  sought ;  whilst  the  argument  on  Uie  other  side  was  that  the  master  of  Peterhouse  was 
iktantially  the  party  against  whom  the  mandamus  was  moved ;  and  the  Court  made  the 
de  absolute.  So  in  it.  v.  St.  Saviour,  Southwark  (7  Ad.  &  £.  925, 950 ;  3  Nev.  &  P. 
26,  354 ;  1  W.  W.  &  H.  105,  234),  where  a  mandamus  was  directed  to  the  church- 
vdens,  overseers,  and  inhabitants  of  that  parish,  commanding  them  to  call  a  vestry 
ad  make  a  rate  for  the  payment  of  certain  salaries  and  the  repair  of  the  parish  church, 
le  Court,  after  quashing  Uie  return,  ordered  that  the  wardens,  overseers,  and  inhabit- 
ib,  should  pay  costs,  but  that  the  wardens  and  overseers  should  not  be  personally 
lUe,  as  such.  In  Es  parte  Tioiner  (1  W.  W.  &  H.  305),  it  was  held  that  if  distinct 
mands  are  made  for  pa3rment  of  two  sums,  and  upon  refusal,  an  application  for  a 
miamms  is  granted  as  to  one  sum,  but  not  as  to  the  other,  still  the  applicant  is  entitled 
Ids  costs.  [CoLBKiDOB,  J.—- Suppose  a  friend  to  the  corporation  had  moved  for  the 
mdamus  at  their  instance,  the  expense  then  would  clearly  have  been  caused  by  their 
n  ocmduct ;  could  the  borough  fund  have  been  charged  in  that  case  ?]  That  is  a  very 
Eefent  case  from  the  present,  but  it  is  apprehended  tiiat  even  there  the  borough  fund 
aid  be  so  charged.  Reg.  v.  I%e  Mayor,  SfC,  of  Leeds  is  quite  distinguishable, 
erase  there  the  dispute  was  between  two  burgesses ;  here  the  very  existence  of  the 
rporation  is  in  question. 

LoBD  DsKif  AN,  C.  J.— 'This  is  an  application  to  pay  certain  costs,  rendered  necessary 
'  the  delay  of  the  defendants,  out  of  the  borough  fimd,  and  the  rule  b  drawn  up 
r  their  payment  "  out  of  the  borough  fiind.'*  Now,  supposing  that  we  were  clearly 
opinion  that  these  costs  were  payable  by  the  defendants,  and  out  of  the  borough  fund, 
31  it  seems  to  me  that  this  is  not  the  proper  mode  of  drawing  up  the  rule.  It  is  not 
IT  province  to  direct  out  of  what  fund  the  payment  is  to  be  made,  though  we  may 
fink  the  corporation  generally  liable  to  pay.  It  is  said,  if  we  treat  this  as  an  applica- 
ou  against  individuals,  these  defendants  have  not  individually  refused;  but  that  wiH 
t  no  answer,  if  we  mould  the  rule,  as  we  feel  disposed  to  do,  by  striking  out  the 
iQids  ''out  of  the  borough  fimd."  The  defendants  then  are  not  called  upon  as 
iTing  ocmunitted  any  wrong  as  individuals,  but  they  are  called  upon  as  a  corporation 
)paj  costs  rendered  necessary  by  their  omission.  The  attorney's  letter  mentioning 
be  borough  fimd  does  not  bind  them ;  and  the  rule  mentioning  tiie  borough  fund  does 
ot  bind  us.  We  think  this  was  certainly  a  matter  attending  and  necessary  to  an  dec- 
ioD,  under  the  92nd  section,  and  therefore,  striking  out  the  words  "  out  of  the  borough 
md,*'  the  rule  must  be  made  absolute,  and  with  costs. 

FAmsoN,  J. — I  do  not  mean  to  say  that  these  costs  are  not  payable  out  of  the 
orangh  fond,  but  I  object  to  the  form  of  the  rule.  The  Act  (1  Will.  4,  c.  21,  a.  6) 
K8  not  say  that  we  have  power  to  order  payment  to  be  made  out  of  the  borough  fimd, 
od  I  think  it  ought  not  in  any  case  to  form  part  of  our  rule.  Suppose  an  action  of 
dl  taoDi^  IB  tUs  Court  ag^dnst  a  municipal  corpoTation»  would  the  judgment  be. 
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•*  Therefore,  it  is  considered  that  the  plaintiif  should  have  judgment,  that  the  debt  at] 
costs  be  paid  out  of  the  borough  fund  ?'*  And  if  not,  why  should  a  rule  be  diflfereu 
in  its  form  ? 

CoLERioQE,  J.  (a)— concurred. 

Rule  absolute  for  payment  generally,  wUh  costs,  (b) 
B, 


The  Queen  v.  Ricbabo  Francis  Onslow,  Clerk,  and  Richabd  Foley  Onslow, 

Esq.,  Justices,  &c. 

Poingaion  of  Tenemenii  Act — Application  for  tcarrant. 

When  an  application  ii  made  to  jwtieee  for  a  warrant  under  1^2  Vict,  c,  74  {the  Poue$ti(m  rf 
Tenementi  Act),  and  the  party  against  whom,  the  application  is  made  does  not  appear,  the  putiem 
are  bound  to  require  strict  and  regular  proqf  that  all  the  requisites  of  the  statute  have  been  em- 
plied  with. 

Where  an  application  was  made  under  that  statute,  and  at  the  hearing  the  tenant  did  not  eg^pear,  M 
a  person  appeared  on  behalf  9f^  mortgagee  of  the  premises,  produced  the  mortgage  deed,  which  tm 
shewn  to  the  justices,  and  stated  {but  not  on  oath)  that  an  ^ectment  was  pending  in  regard  to  the 
premises  in  question,  and  that  the  tenant  had  attorned  to  the  mortgagee,  but  admitted  that  th 
mortgagor  {the  applicant)  had  given  all  the  requisite  notices  i  that  the  relation  of  landlord  end 
tenant  had  formerly  existed  between  the  mortgagor  and  the  occupier,  and  that  that  tewmeg  wti 
determined,  the  Court  held  that  the  justices  were  not  justified  in  receiving  those  statements  tmi 
admissions  as  evidence  on  either  side,  the  mortgagee  having  no  authority  to  bind  the  eisest 
tenant ;  and  it  appearing  in  the  affidavits  that  the  applicant  did  apply  to  them  to  receive  his  evideaet, 
and  that  thejustioes  refused,  a  mandamus  was  issued,  commanding  them  to  hear;  but  a  mandams 
commanding  them  to  issue  their  warrant  was  refused. 

NEWTON,  m  last  Michaelmas  Term  (23rd  Nov.),  obtained  a  rule  calling  on 
Richard  Francis  Onslow,  clerk,  and  Richard  Foley  Onslow,  Esq.,  two  of  the 
keepers  of  the  peace  and  justices  in  and  for  the  county  of  Gloucester,  acting  for  the 
district  or  hundred  of  Botloc,  in  the  said  county,  to  shew  cause  why  a  writ  of  mos- 
damus  should  not  issue,  directed  to  them,  commanding  them  to  grant  a  warrant  under 
their  hands  and  seals  to  the  constables  and  peace  officers  of  the  said  district  or  hundred, 
commanding  them  to  enter  into  a  certain  messuage,  tenement,  and  premises,  situate  in 
the  town  of  Newent,  in  the  said  county,  and  within  the  said  district  or  hundred,  in  the 
occupation  of  Benjamin  Lyes,  and  give  possession  thereof  to  the  said  Richard  Farlejr, 
the  landlord ;  or  to  receive,  hear,  and  adjudicate  upon  the  information  and  complaint 
of  the  said  Richard  Farley  against  the  said  Benjamin  Lyes  for  not  giving  up  possesstoo 
of  the  smd  messuage,  tenement,  and  premises,  pursuant  to  the  provisions  of  the  stat 
1  &  2  Vict.  c.  74. 

The  rule  was  obtained  upon  the  affidavit  of  Richard  Farley,  the  owner  of  the  pre- 
mises, and  John  Guest,  bailiff.  From  that  affidavit  it  appeared  diat  about  March,  1844, 
Benjamin  Lyes  became  tenant  to  Farley  of  a  house  and  premises  situate  in  the  town  of 
Newent,  at  2s.  Id.  per  week;  that  on  the  18th  September  following,  Farley  gave  him 
notice  to  quit  on  the  28th,  being  the  day  of  the  week  corresponding  with  that  on  vhicfa 
the  tenancy  commenced  ;  that  the  said  Benjamin  Lyes  not  having  given  up  possession 
pursuant  to  that  notice,  he  found  it  necessary  to  make  application  for  recovery  of  the 
sud  premises,  under  stat.  1  &  2  Vict.  c.  74,  and  did  accordingly  cause  the  necessary 
notice  in  writing,  signed  by  him,  and  bearing  date  the  Slst  day  of  October,  1844,  to  be 
served  on  the  said  Benjamin  Lyes,  requiring  him  to  give  up  the  possession  of  the  said 
premises,  and  giving  him  notice  that  imlcss  he  did  so,  he,  Richard  Farley,  should  on 
Monday,  the  11th  November  then  next  (being  at  the  expiration  of  seven  dear  days 
after  the  service  of  the  said  notice),  apply  to  her  Majesty's  justices  of  the  peace  acting 
for  the  district  or  parish  of  Botloe,  in  the  said  county  of  Gloucester,  being  the  district 
in  which  the  said  premises  are  situate,  in  petty  sessions  assembled,  to  issue  their  war- 

(o)  Wightman,  J.  was  absent, 
(ft)  See  Hey.  V.  The  Mayor  qf  Bndjfewater,  10  Ad.&£.281;  R,y.Pmwnm,  10  Ai.  &  £•  286. 
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t  directing  the  constables  of  the  said  district  or  hundred  to  enter  and  take  possession 
;he  said  last- mentioned  messuage  or  tenement  and  premises,  and  to  eject  any  person 
refrom,  and  that  that  notice  was  duly  served  on  the  1st  day  of  November,  by  the 
1  John  Guest ;  that  tlie  said  Richard  Farley,  accompanied  by  the  said  John  Quest 
I  by  William  Wise,  his  solicitor,  did  attend  at  the  magistrates'  office  in  Newent,  on 
tnday,  the  11th  November  last,  to  make  the  said  application  ;  that  the  only  justices 
the  peace  then  and  there  present  were  the  Venerable  Archdeacon  Richard  Francis 
slow,  clerk,  and  Richard  Foley  Onslow,  Esq.,  his  son  :  that  the  said  Benjamin  Lyes 
not  attend  at  the  said  petty  sessions,  nor  did  any  person  on  his  behalf,  to  shew  cause 
dust  the  said  application ;  but  that  on  the  said  William  Wise  opening  the  case  on 
lalf  of  the  said  Richard  Farley,  a  young  man,  who  stated  himself  to  be  a  clerk  in  the 
ce  of  Messrs.  Richards  and  Thomas,  solicitors,  of  Newsbury,  stepped  forward  and 
9rmed  the  justices  that  he  appeared  there  on  behalf  of  one  Mrs.  Charlotte  Archer,  a 
•rtgagee  of  the  said  premises,  and  for  her  to  oppose  the  granting  of  the  said  warrant 
possession,  alleging  that  Mrs.  Archer,  as  such  mortgagee,  had  lately  taken  pos- 
sion  of  the  said  premises,  and  that  the  said  Benjamin  Lyes  had  given  up  possession 
the  said  premises  to  some  person  on  her  behalf,  and  that  that  person  was  then  in  pos- 
«ion  under  her :  that  the  said  William  Wise  thereupon  informed  the  said  justices 
it  no  one  was  in  possession  by  any  authority  of  or  under  the  said  Richard  Farley, 
d  that  as  this  was  a  dispute  between  the  said  Richard  Farley,  as  owner,  and  Benjamin 
es,  the  tenant,  the  said  Mrs.  Archer,  or  any  person  on  her  behalf,  had  no  right  to 
pear  before  the  said  justices  in  opposition  to  the  application :  that  the  said  justices 
id,  as,  from  what  the  clerk  so  stated  on  behalf  of  the  mortgagee,  the  business  was  so 
xed  up  as  to  the  right  of  possession,  that  they  the  said  justices  refused  to  hear  the 
plication ;  but  the  said  William  Wise  thereupon  stated  to  the  justices,  as  the  fact 
IS,  that  the  said  Richard  Farley  was  prepared  to  prove,  by  the  evidence  of  the  said 
chard  Farley  and  John  Guest,  that  the  said  Benjamin  Lyes  was  the  tenant  of  the  said 
chard  Farley,  and  had  paid  rent  to  him  for  the  said  premises  down  to  a  very  late 
riod ;  that  notice  to  quit  and  of  the  then  application  to  the  said  justices  had  been 
ly  served ;  and  the  said  William  Wise  thereupon  contended  and  urged  upon  the  said 
itices  to  hear  the  application  and  evidence  in  support  of  it,  at  the  same  time  deliver- 
^  into  the  hands  of  Mr.  Thomas  Cadle,  the  clerk  to  the  said  justices,  the  information 
idy  drawn  out  to  be  exhibited  to  the  justices,  together  with  a  copy  of  the  notice  at- 
jhed  thereto,  for  the  appearance  of  the  said  Benjamin  Lyes  at  the  said  petty  sessions, 
d  that  the  said  Richard  Farley  and  John  Guest  were  present  to  give  such  evidence 
lordingly :  that  the  said  clerk  representing  Mrs,  Archer  then  declared,  he  admitted 
li  the  said  Benjamin  Lyes  was  the  tenant  in  possession  prior  to  the  possession  so  taken 
or  on  behalf  of  Mrs.  Archer,  and  that  the  notice  to  quit  and  of  the  application  to  the 
iices,  had  been  served,  and  that  the  said  Richard  Farley's  case  as  landlord  was  all 
Tect,  but  the  said  Mrs.  Archer  was  entitled  to  the  possession  as  mortgagee,  and  that 
ejectment  had  been  served  upon  the  said  Richard  Farley,  for  the  recovery  of  the 
d  premises  :  that  the  said  William  Wise  did  thereupon  require  and  demand  of  the  said 
rk  {who  appeared  to  represent  the  said  Mrs.  Archer),  that  he  would  produce  and  give 
evidence  the  mortgage-deed  under  which  Mrs.  Archer  claimed,  but  the  said  clerk 
oily  refused  to  produce  it  in  evidence,  and  did  not  nor  would  allow  the  said  William 
Ise  to  inspect  the  same:  that  the  said  William  Wise  did  then  urge  and  contend 
it  there  being  no  proof  given  of  the  mortgage  whatever,  or  other  right  of  the  said 
re.  Archer  to  the  premises  in  question,  and  the  tenancy  of  the  said  Benjamin  Lyes, 
3  notice  to  quit,  and  the  notice  of  application,  all  being  admitted,  the  said  Richard 
rley  ought  to  have  granted  to  him  the  warrant  of  possession  of  the  said  premises  au- 
3rized  by  the  said  Tenement  Act,  but  the  said  justices  refused  to  grant  the  said 
irrant :  that  the  said  William  Wise  repeated  his  application  to  them  to  hear  the 
Be,  but  they  persisted  in  their  refusal,  alleging  as  their  reason  that  they  were  not 
mpelled  to  hear  the  same  under  the  said  Tenement  Act,  but  they  might  do  as  they 
sased,  and  that  they  would  not  interfere,  but  that  the  said  Richard  Farley  might  pro- 
sd  by  ejectment  without  them:  that  the  said  William  Wise  then  informed  the 
itioes,  in  a  respectful  manner,  that  he  considered  they  were  bound  to  act  in  and  hear 
t  case,  and  that  if  they  persisted  in  refusing  to  do  so,  or  to  grant  a  warrant,  an 


l60  MAGISTRATES*  CASES. 

application  would  be  made  by  the  t-aid  Richard  Farley  to  the  Court  of  Queen  s  Beixc 
for  a  mandamus  to  compel  them  to  grant  such  warrant  of  possession,  or  to  hear  and  biq 
judicate  upon  the  said  case.  The  material  parts  of  the  affidavits  filed  in  oppositioi 
to  the  rule  were  as  follows  : — 

The  afiidavit  of  Joshua  Thomas,  the  attorney  of  Mrs.  Archer,  set  out  a  mortgage  of 
the  premises  in  question  by  Richard  Farley  to  Charlotte  Archer,  and  stated  that 
the  interest  of  the  sum  of  120/.  secured  thereby  having  become  very  much  in  anear, 
and  the  said  Richard  Farley  having  neglected  and  re^ed  to  pay  the  same,  thongli 
often  required  so  to  do,  the  said  Charlotte  Archer  entered  into  possession  of  the  rents 
and  profits  of  the  said  premises  :  that  subsequently  the  said  Richard  Farley  obtained 
possession  without  the  knowledge  or  consent  of  the  said  Charlotte  Archer,  and  let  tiie 
house  in  question  to  Benjamin  Lyes  :  that  on  the  4th  September  a  notice  was  served  on 
the  said  Benjamin  Lyes  to  pay  his  rent  to  the  said  Charlotte  Archer:  that  subsequently 
the  actual  possession  was  delivered  up  to  a  person  appointed  to  receive  the  same  on 
behalf  of  Mrs.  Archer,  and  forcible  possession  having  been  taken  of  a  portion  of  the 
mortgaged  property  (not  the  house  in  question),  a  declaration  in  ejectment  had  been 
served  upon  the  said  Richard  Farley  to  recover  possession  of  the  whole :  that  at  tiie 
time  the  notice  was  given  by  Richard  Farley  of  his  intended  application  to  the  magis- 
trates, and  thence  to  the  hearing  of  that  appUcation,  one  John  Chandler  continaed  m 
possession  of  the  house  in  question  on  behalf  of  the  said  Charlotte  Archer,  and  the  said 
Charlotte  Archer  still  continues  to  hold  the  same :  that  having  heard  of  the  intended 
application  to  the  magistrates,  he  sent  a  clerk,  named  Lawriston  Winterbotham  Lewis> 
with  the  mortgfige-deed  to  attend  the  hearing  of  the  case  and  oppose  the  issuing  of  die 
said  warrant  on  the  part  of  the  said  Charlotte  Archer. 

The  affidavit  of  lawriston  Winterbotham  Lewis  stated  that  he  attended  the  jostioes 
at  Newent  on  the  1 1th  November  last,  as  the  clerk  of  the  said  Joshua  Thomas,  to  qp* 
pose  the  issuing  of  the  warrant  of  possession :  that  after  Mr.  William  Wine  bad  stated 
the  nature  of  his  application,  he,  this  deponent,  informed  the  justices  that  he  appeared 
on  behalf  of  Mrs.  Archer,  the  mortgagee,  to  oppose  the  issuing  of  the  warrant :  that 
the  said  Mr.  William  Wise  then  informed  the  justices  that  they  had  nothing  to  do 
with  the  mortgagee,  and  claimed  and  insisted  upon  going  into  his  case  on  behalf  of  tlie 
said  Richard  Farley :  that  this  deponent  then  stated  to  the  justices  that  he  w<u  fadf 
wiiling  to  admit  that  the  said  Benjamin  Lyes  was  the  tenant  of  the  said  Richard  lirkg 
prior  to  the  possession  since  taken  by  or  on  behalf  of  the  said  mortgagee,  and  that  a  notiee 
to  quit  and  of  the  application  to  the  justices  had  been  served;  whereupon  the  said  Mr. 
Wise  declared  that  the  whole  of  his  case  was  admitted,  and  that  the  said  justices  had 
nothing  then  to  do  but  to  grant  the  said  warrant  of  possession :  that  tins  deponent 
then  stated  that  his  defence  to  the  issuing  of  the  warrant  was,  that  an  the  possession  ol 
the  said  premises  had  been  taken  by  or  on  behalf  of  the  said  mortgagee,  and  as  she  «ai 
entitled  to  such  possession  under  the  mortgage  deed,  which  he,  this  deponent,  th^  pro- 
duced to  the  justices  for  their  inspection,  that  as  there  was  a  considerable  arreard 
interest  due  upon  the  said  mortgage,  and  that  as  an  action  of  ejectment  was  then  pend- 
ing in  the  Court  of  Queen's  Bench  against  the  said  Richard  Farley,  at  the  suit  of  die 
said  mortgagee,  to  recover  possession  of  the  said  premises  (which  said  action  the  said 
William  Wise  and  Richard  Farley  then  admitted  to  be  so  pending),  that  therefore  thef. 
the  said  justices,  ought  not  to  issue  their  said  warrant  of  possession  to  the  said  Riduod 
Farley :  that  the  Rev.  Archdeacon  Onslow,  after  consulting  with  the  other  justice  thai 
present,  declared  that  it  appeared  to  them,  from  the  representations  made  by  thii 
deponent,  and  from  the  fact  that  there  was  then  depending  in  the  Court  of  Queen'i 
Bench  an  action  against  the  said  Richard  Farley  at  the  suit  of  the  said  mortgagee,  tx 
recover  possession  of  the  said  premises,  that  they  should  be  getting  themselves  inb 
difficulties  by  so  granting  the  said  warrant  of  possession,  and  thereupon  decided  tha 
they  should  not  do  so. 

The  affidavit  of  Edmund  Edmonds,  assistant  magistrates'  clerk  at  the  petty  sesaon 
at  Newent,  stated  that,  on  the  SOth  of  September,  1844,  the  said  Richard  Farley  nf 
plied  for  and  obtained  a  warrant  for  the  recovery  of  possession  of  a  messuage  or  tew 
ment  and  premises,  situate  at  Newent,  in  the  occupation  of  one  Eliza  Turner,  nn 
under  that  warrant  took  forcible  possession  :  that  on  the  11th  of  November  foDowmi 
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the  applicatioxi  in  question  was  made,  as  stated  in  the  previous  affidavits,  and  that 
after  the  opposition  stated  on  the  part  of  the  mortgagee,  the  justices  said  that  they 
would  rather  not  be  called  upon  to  decide  a  matter  so  mixed  up  with  legal  difficulties 
as  to  the  right  of  possession  ;  but  that  if  they  were  bound  to  do  so,  they  would.  After 
setting  oat  the  previous  facts  in  nearly  the  same  language  as  the  previous  affidavit,  it 
tim  proceeded  to  state,  that  the  justices  consulted  togetiier,  and  with  this  deponent, 
who  informed  them  that,  as  it  had  been  stated  by  the  said  clerk  representing  Mrs. 
Archer*  and  admitted  by  the  said  William  Wise  and  Richard  Farley,  ihdX  an  action  of 
ejectment  for  the  recovery  of  the  said  premises  was  so  as  aforesaid  pending,  be  con- 
fidered  that  their  jurisdiction  was  ousted  by  it,  the  very  title  to  the  said  premises  being 
tiien  under  litigation  in  a  superior  court :  that  the  said  Archdeacon  Onslow  then 
itited,  that  from  the  representations  made  to  them  on  behalf  of  Mrs.  Archer,  as  well 
IB  from  the  production  of  the  deed,  and  from  the  admitted  fact  that  an  action  of 
qectment  was  pending  to  recover  the  same  premises,  it  appeared  to  them,  the  said 
jutices,  that  they  should  be  getting  into  difficulties  by  granting  a  warrant,  as  it  might 
torn  out  on  the  trial  of  the  ejectment,  that  Mrs.  Archer  was  alone  entitied  to  posses- 
aoD :  that  when  the  said  William  Wise  informed  the  justices  that  an  application 
imdd  be  made  to  the  Court  of  Queen's  Bench  for  a  moHdamus  to  compel  them  to  grant 
the  warrant,  the  justices  replied  that  they  had  heard  and  disposed  of  the  case :  that 
Die  said  case  and  application  occupied  more  than  three-quarters  of  an  hour,  and,  in  the 
opimon  of  the  deponent,  the  said  justices  did  hear  the  said  case  and  application,  but 
Mined  to  grant  the  warrant  on  the  ground  that  the  titie  to  the  said  premises  was 
tlK&  under  litigation  between  the  said  Richard  Farley  and  the  said  Mrs.  Archer,  in 
the  Court  of  Queen's  Bench. 

The  affidavit  of  the  Venerable  Archdeacon  Onslow,  and  Richard  Foley  Onslow, 
bq.,  stated,  that  in  deciding  not  to  grant  the  warrant  of  possession  applied  for  by  the 
«id  Richard  Farley,  they  considered  all  the  facts  alleged  by  the  said  William  Wise,  on 
behalf  of  the  said  Richard  Farley,  and  admitted  by  l^e  psurty  appearing  for  the  mort- 
flgee,  an  fects  proved  in  the  case ;  but  as  there  appeared  to  these  deponents  strong 
neuoQ  to  belieye  that  the  premises  in  question  were  mortgaged,  as  alleged,  and  as  it 
las  admitted  by  the  said  William  Wise,  on  behalf  of  the  said  Richard  Farley,  that  an 
iction  of  ejectment  was  then  pending  in  the  Court  of  Queen's  Bench,  at  ijie  suit  of 
he  mortgagee,  against  the  said  Richa^  Farley,  in  respect  of  the  said  premises,  and  the 
%fat  to  the  possession  thereof,  these  deponents  considered  the  case  was  not  such  a 
iise  as  the  statute  contemplated,  and  upon  that  ground  refused  to  grant  the  warrant. 

Keating  now  shewed  cause.— The  first  question  is,  whether  the  issuing  of  a  warrant, 
nder  the  1  &  2  Vict.  c.  74,  is  a  judicial  or  a  ministerial  act ;  and  there  can  be  06 
kmbt  that  it  is  judicial.  The  Act  recites  that,  "  Whereas  it  is  expedient  to  provide 
inr  the  more  speedy  and  effectual  recovery  of  the  possession  of  premises  unlawfully 
beld  over  after  the  determination  of  the  tenancy,"  and  then  proceeds  to  enact,  that 
iftor  the  passing  of  that  Act,  "  when  and  so  soon  as  the  term  or  interest  of  the  tenant 
of  any  house,  land,  or  other  corporeal  hereditaments,  held  by  him  at  vnll,  or  for  any  term 
not  exceeding  seven  years,  either  without  being  liable  to  the  payment  of  any  rent,  or 
It  a  rent  not  exceeding  the  rate  of  20/.  a  year,  and  upon  which  no  fine  shall  have  been 
iMerved  or  made  payable,  shall  have  ended  or  shall  have  been  duly  determined  by  a  legal 
mttce  to  quit  or  otherwise,  and  such  tenant,  or  (if  such  tenant  do  not  actually  occupy 
fc  premiies,  or  only  occupy  a  part  thereof)  any  person  by  whom  the  same  or  any 
put  tiiereof  shall  be  then  actually  occupied,  shall  neglect  or  refuse  to  quit  and  dehver 
19  posseaaion  of  the  premises,  or  of  such  part  thereof  respectively,  it  shall  be  lawful  for 
tbe  landlord  of  the  said  premises,  or  his  agent,  to  cause  the  person  so  neglecting  or 
nfoimg  to  quit  and  deliver  up  possession  to  be  served  (in  the  manner  hereinafter 
mentioned)  with  a  written  notice,  in  the  form  set  forth  in  the  schedule  to  this  Act, 
q;ned  by  ^e  said  landlord,  or  his  agent,  of  his  intention  to  proceed  to  recover  posses- 
■OQ  wider  the  authority  and  accordmg  to  the  mode  prescribed  in  this  Act ;  and  if  the 
enant  or  occupiers  shall  not  thereupon  appear  at  the  time  and  place  appointed,  and 
hew,  to  the  satisfaction  of  the  justices  hereinafter  mentioned,  reasonable  cause  why 
loaecBMon  sbonld  not  be  given  under  the  provisions  of  this  Act,  and  shall  still  neglect 
r  rdfiue  to  deliver  up  possession  of  the  premises,  or  of  such  part,  &c.      shall  be  law- 
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ful  for  such  landlord  or  agent  to  give  to  such  justices  proof  of  the  holding,  and  of  the 
end  or  other  determination  of  the  tenancy,  with  the  time  or  manner  thereof,  and  when 
the  title  of  the  landlord  has  accrued  since  the  letting  of  the  premises,  the  right  by  which 
he  claims  tlie  possession ;  and  upon  proof  of  service  of  the  notice,  and  of  the  neglect  or  re- 
fusal of  the  tenant  or  occupier,  as  the  case  may  be,  it  shall  be  lawful  for  the  justices 
acting  for  the  district*  division,  or  place,  within  which  the  said  premises  or  any  part 
thereof  shall  be  situate,  in  Petty  Sessions  assembled,  or  any  two  of  them,  to  issue  a 
warrant,  under  their  hands  and  seals,  to  the  constables  and  peace  officers  of  the  districtf 
division,  &c.,  commanding  them,  within  a  period  to  be  thereui  named,  not  less  than 
twenty^one,  nor  more  than  thirty  clear  days  from  the  date  of  such  warrant,  to  enter  (ftjr 
force,  if  needful)  into  the  premises,  and  give  possession  of  the  same  to  snch  landlord  or 
agent."  The  justices,  therefore,  are  to  be  satisfied  that  the  notices  have  been  given,  and 
that  certain  facts  exist,  before  they  issue  their  warrant ;  that  shews  that  the  act  of 
issuing  is  judicial ;  and  it  is  so  even  if  the  tenant  does  not  appear ;  for  in  no  case  is 
the  proof  dispensed  with.  The  Act  authorizes  the  party  in  possession  of  the  warrant 
to  enter  the  house  by  force,  if  necessary ;  which  also  establishes  that  the  office  of 
issuing  such  a  warrant  cannot  be  merely  ministerial.  That  being  the  case,  the  jasticeB 
were  not  bound  to  grant  the  warrant ;  they  exercised  their  judgment,  and  the  Court 
will  not  interfere  ;  but  it  is  admitted  that  they  were  bound  to  hear  the  case ;  and  the 
second  question  is,  whether  they  did  or  did  not  hear  it.  The  Court  might  infer,  even 
from  this  application,  that  the  case  had  been  heard ;  for  without  a  hearing,  the  warrant 
certainly  could  not  issue,  and  this  is  an  application,  in  one  of  its  terms,  that 
the  warrant  may  issue ;  but  upon  the  affidavits  it  is  dear  that  the  case  was  heard*  : 
The  applicant  stated  his  case,  and  all  the  facts  which  he  stated  were  admitted  by  the  i 
person  who  appeared  for  the  mortgagee ;  but  the  justices  having  seen  the  mortgage-  I 
deed,  though  it  was  not  regularly  given  in  evidence,  and  heard  that  the  parties  in 
possession  had  attorned  to  the  mortgagee,  decided  that  they  could  not  interfere. 
[Lord  Dbnman,  C.  J. — Supposing  that  the  attornment  had  changed  the  landkiid, 
should  not  the  party  applying  have  had  the  opportunity  of  seeing  the  process  hj 
which  it  was  done  ?]  It  is  not  contended  that  the  mortgagee  made  out  a  dear  case ; 
to  do  that,  he  must  have  proved  the  mortgage-deed ;  but  that  was  not  necessary ;  kx  ^ 
even  if  the  justices  have  erroneously  said  that  the  case  vna  not  within  the  statute,  tfaef  ; 
are  the  judges,  and  this  Court  will  not  interfere.  But  their  decision  was  right:  an 
ejectment  was  stated  to  be  pending ;  that  fact  was  admitted  by  the  attorney  for  the 
applicant ;  and  the  mortgage  deed  was  shewn  to  the  justices.  A  mortgagee  may,  st 
any  moment,  treat  the  tenant  let  in  after  the  mortgage  as  a  trespasser ;  indeed,  it 
baa  been  held  that  a  simple  notice  to  the  tenant,  under  those  circumstances,  operates 
as  an  attornment  to  the  mortgagee  on  the  terms  on  which  the  tenant  was  let  in  by 
the  mortgager ;  but  at  all  events  the  mortgagee  may  treat  him  as  a  trespasser.(a) 
Then  no  evidence  was  tendered  by  the  applicant  and  refused.  [Patteson,  J.— The 
justices  did  not  swear  either  the  party  applying  for  the  warrant,  or  the  party  appearing 
for  the  mortgagee.]  The  applicant  insisted  that  his  case  was  admitted,  and  that, 
therefore,  the  justices  ought  at  once  to  have  issued  the  warrant ;  that  was  his  appli- 
cation,— ^to  issue  the  warrant,  not  to  hear.  [Pattbson,  J. — The  fact  is,  that  no 
evidence  was  given  on  either  side.]  No  witnesses  were  sworn,  certainly ;  but  the 
facts  were  taken  as  admitted ;  that  is  a  frequent  practice  in  all  courts,  and  the  justices 
had  a  right  to  proceed  on  these  admissions.  How  was  the  applicant  prejudiced?  The 
justices  assumed  all  the  facts  which  it  was  necessary  for  him  to  prove  in  order  to 
entitle  himself  to  the  warrant ;  but  other  matter  was  brought  before  them,  in  consC' 
quence  of  which  they  considered  that  they  ought  not  to  issue  it.  [Pattbsok,  J.— 
What  right  had  the  mortgagee  to  bind  the  occupier,  who  was  not  present,  by  his 
admissions  ?  The  justices  took  the  mere  statements  on  either  side  as  fticts.]  It  may 
be  admitted  that  the  statements  of  the  mortgagee  could  not  bind  the  occupier  in  lus 
absence ;  but  these  statements  were  in  favour  of  the  applicant,  on  whose  behalf  the 

(a)  See  Moss  v.  Gallimore,  1  Dougl.  279  ;  Par^  N.  R.  9;  Doe  d.  Hughes  v.  Bueknell,  8  Car.  &  P. 

tridffe  v.  Bere,  1  D.  &  R.  272,  5  B.  &  A.  604  ;  566  ;  Rogers  v.  Hunffrevs,  4  Ad.  &  S.  299,  6  Net. 

Doe  d.  Rohy  v.  Maisey,  8  B.  &  C.  767,  3  M.  &  R.  &  M.  611  ;  Evans  v.  EUMt,  9  \d.  &  B.  349, 1 

107 ;  Brown  t.  Storey^  1  Man.  &  G.  117>  1  Seott,  Per.  &  D.  256. 
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escnt  rule  has  been  obtained.  Suppose  the  mandamus  were  to  issue,  what  more 
»uld  the  justices  do  ?  [CoLERiDCtE,  J. — They  niiiy  hear  the  case  upon  proper  evidence. 
3r  this  purpose  the  mortgagee  may  be  put  out  of  the  question ;  the  party  against 
!iom  the  application  was  made  was  not  present ;  and  then  the  justices  take  the 
itement  of  a  stranger,  instead  of  proof.]  The  applicant  cannot  take  that  objection  ; 
waived  it  before  the  justices  by  stating  that  his  case  was  admitted,  and  calling 
on  them  at  once  to  issue  their  warrant. 

Newton,  in  support  of  the  rule. — Fhrst,  tlie  justices  ought  to  have  issued  their  war- 
nt;  and  this  Court  will  now  compel  them  to  do  so.  The  Act  contemplates  a  third 
rty  coming  in  and  disputing  the  title ;  but  it  expressly  provides  that  "  if  the  tenant 
occupier  shall  not  appear,"  then  it  shall  be  lawful  for  the  landlord  to  give  his  proof 
d  for  the  justices  to  issue  their  warrant.  [Lord  Dbnmak,  C.  J. — What  is  the 
idence  which  entitles  you  to  the  warrant  ?  You  must  satisfy  us  that  proof  was  given 
all  that  the  Act  requires.]  If  the  Court  considers  that  no  regular  evidence  was 
ren,  then  the  justices  have  not  heard  the  case,  and  the  mandamus  must  go  for  that 
ipose.  The  dispute  as  to  the  mortgage  must  be  thrown  out  of  the  case ;  for  even  if 
had  been  satisfactorily  proved,  it  was  wholly  beside  the  question ;  the  only  question 
log,  whether  the  relation  of  landlord  and  tenant  had  subsisted  between  the  applicant 
d  the  person  against  whom  he  had  applied,  whether  that  tenancy  was  at  an  end, 
d  whether  the  tenant  had  refused  or  neglected  to  give  up  possession.  At  all  events, 
e  affidavits  shew  clearly  an  application,  and  a  refusal  to  hear  the  evidence. 
Lord  Dsnman,  C.J. — I  think  this  rule  must  be  made  absolute  in  one  of  its  terms.  It 
dear  that  we  have  no  right  to  call  upon  the  justices  to  issue  their  warrant ;  but  it  is 
iially  clear  that  the  applicant  did  apply  to  them  to  hear  and  adjudicate,  and  that  they 
jfat  to  have  done  so.  No  doubt  they  formed  an  opinion  about  the  mortgage-deed ; 
L  the  mortgagee  had  no  right  to  make  any  admissions  to  the  prejudice  of  the  occu- 
r,  and  that  being  so,  it  is  perfectly  clear  that  the  applicant  did  offer  to  prove  facts 
ich  might  have  formed  a  case  for  the  issuing  of  the  warrant.  It  is  not  a  sufficient 
iwer  to  say  that  the  applicant  also  called  on  them  to  issue  their  warrant ;  they  were 
;  bound  to  do  that,  but  they  were  to  hear. 

Patteson,  J. — ^When  the  application  was  made  to  them,  their  answer  was,  "  We  are 
t  bound  to  hear  ;*  they  put  their  objection  on  the  wrong  ground.  If  they  had  con- 
ited  to  hear  the  case,  it  would  not  have  followed  necessarily  that  the  party  should  get 
i  warrant.  The  magistrates  might  have  adjourned  the  hearing,  to  give  time  to  prove 
i  mortgage. 
CoLBBiDGE,  J.,  and  WiGHTMAX,  J.,  concurrcd. 

Rule  absolute,  to  hear. 
B. 


Q.B.   Wednesday,  January  15. 
TuK  Queen  v.  The  Justices  of  Hertfordshire. 

^ktt  ought  not  even  to  sit  upon  the  bench  during  the  hearing  of  a  case  in  which  they  hove  any  interest, 
hufner  smalt ;  and  if  interested  parties  take  any  part  in  the  decision  of  the  Court,  it  vitiates  the 
9koie proceedings.  Therefore,  where,  upon  the  trial  qfan  appeal  against  an  order  under  the  High- 
**jf  Act,  directing  a  surveyor  qf  the  highways  to  pay  a  certain  sum  to  the  commissioners  of  a 
eertttiH  turnpike  trust,  or  their  treasurer,  one  qf  the  justices  who  made  the  order,  and  was  therefore 
nspondent  in  the  appeal,  and  another  justice  who  was  a  creditor  of  the  turnpike  trust  in  question, 
ttre  held  disqualified  from  taking  any  part  in  the  decision  of  the  case;  although  the  money  ordered 
fe  be  paid  was  directed  to  be  applied  to  the  actual  repair  qfthe  road. 

e  farmer  qfthem  retired  brfore  the  case  was  closed,  and  did  not  vote ;  but,  during  the  progress  qf 
he  ease,  was  seen  conversing  with  the  other  justices : — Held,  that  it  might  be  presumed  that  he  was 
msersing  about  the  case,  and  that,  therefore,  his  interference  would  render  the  decision  invalid, 
•  Utter  took  a  very  small  part  in  the  discussion,  but  voted ;  and  it  was  held  that  the  decision  was 
Uogetker  void,  although  the  order  was  con^rmed  by  a  majority  often  to  two, 

^  last  Easter  Term  (6th  May),  Hawkins  obtained  a  rule,  calling  upon  the  justices  of 
HertfordBhire  to  diew  cause  why  a  writ  of  certiorari  should  not  issue,  directed  to 
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them,  to  remove  into  this  Court  an  order  made  at  the  General  Quarter  Sessions  of  the 
Peace,  holden  at  Hertford,  in  and  for  the  said  county,  on  the  8th  day  of  April  then  last, 
upon  the  appeal  of  James  Smyth,  against  an  order,  under  the  hands  and  seals  of  two  of  the 
said  justices,  for  the  payment  of  a  sum  of  9/.  5s.  by  the  surveyor  of  the  highways  of  the 
parish  of  Bygrave,  in  the  said  county,  to  the  Commissioners  of  the  Baldock  and  Boura- 
bridge  Turnpike  Trust,  or  to  their  treasurer,  to  be  laid  out  in  the  actual  repair  of 
such  part  of  the  said  turnpike  road  as  was  within  the  said  parish.     That  rule  was  ob- 
tained upon  the  affidavits  of  James  Smyth  and  Thomas  Wortham,  his  attorney ;  which 
stated  that  the  said  James  Smyth,  as  the  surveyor  of  the  highways  of  the  said  parish 
of  Bygrave,  did  at  the  General  Quarter  Sessions  of  the  Peace,  holden  at  Hertford,  on 
the  16th  day  of  October,  1843,  duly  commence  an  appeal  against  a  certain  order  under 
the  hands  and  seals  of  the  Rev.  Henry  Morice,  clerk,  and  John  George  Fordham,  Esq., 
two  of  her  Majesty's  justices  of  the    peace  in  and  for  the  said  county,  which  said 
appeal  was,  on  the  motion  of  counsel,  on  behalf  of  the  respondents,  the   said  Uenxj 
Morice  and  George  John  Fordham,  duly,  from  time  to  time,  respited  until  the  Oenenl 
Quarter  Sessions  of  the  Peace,  which  were  holden  in  and  for  the  same  county*  on  Mon- 
day, the  8th  day  of  April  last :  that  at  the  General  Quarter  Sessions  of  the  Peace, 
holden  at  Hertford,  in  and  for  the  said  county  of  Hertford,  on  the  said  8th  day  of  Anril     j 
last,  the  said  appeal  came  on  to   be   heard  before  Thomas   Mills,  Esq.,  one  of  oer     I 
Majesty's  justices  of  the  peace  for  the  said  county,  and  Deputy  Chairman  of  the  said     | 
Court  of  Quarter  Sessions,  and  certain  other  justices  of  the  peace  for  the  said  county:     - 
that  amongst  the  last-mentioned  justices  there  were  present  upon  the  bench  doiiBg    f 
the  trial  and  hearing  of  the  said  appeal,  the  said  John  George  Fordham,  Esq.,  and    r 
Robert  Fitzjohn,  Esq.,  who  then  were  and  still  are  two  of  her  Majesty's  justices  of  the   ^ 
peace  for  the  said  county,  the  said  John  George  Fordham  being  one  of  the  respondents 
in  the  said  appeal,  and  one  of  the  justices  under  whose  hand  and  seal  the  said  original 
order  was  made,  and  being  also,  as  the  deponents  had  been  informed  and  believol,  t 
creditor  of  the  said  Baldock  and  Boumbridge  Turnpike  Trust,  and  being  consequently    ^ 
interested  in  the  result  of  the  said  appeal :  that  the  said  John  George  Fordham  vu 
present  during  the  whole  of  the  time  of  the  trial  of  the  said  appeal,  which  lasted,  as  neir 
as  the  deponents  could  recollect,  for  about  three  hours :  that  during  the  said  trial  and 
hearing  of  the  said  appeal  they  several  times  observed  the  said  John  (George  Fordhaa    *■ 
upon  the  bench,  and  engaged  in  earnest  conversation  with  other  of  the   said  justices    ^ 
who  were  then  sitting  on  the  bench  for  the  trial  and  hearing  of  the  said  appeal,  but  tiie    ^ 
subject  of  such  conversation  they  did  not  hear,  although, ft-om  the  manner  and  demeanour 
of  the  said  John  George  Fordham,  they  verily  believed  that  the  said  John  Geoige  . 
Fordham  was  conversing  and  communicating  with  the  other  justices  upon  the  sabject  9 
of  and  respecting  the  said  appeal :  that  the  said  Robert  Fitzjohn,  during  the  trial  of  the  ^ 
said  appeal,  also  sat  upon  the  bench  as  a  justice  of  the  peace  for  the  said  county,  and  j 
took  a  part  in  the  discussion  and  investigation  thereof,  and  that  the  said  Robert  FitK«  r 
John  was  then,  as  the  deponents  had  been  informed  and  verily  believed,  interested  in  the   -> 
matters  in  question  in  the  said  appeal,  inasmuch  as  he  was,  as  they  had  been  informed  -" 
and  believed,  a  creditor  of  the  said  Baldock  and  Boumbridge  Turnpike  Trust  in  the  said 
original  order  mentioned,  and  had  then  divers  large  sums  of  money  due  and  ovring  to 
him,  solely  upon  the  security  of  the  tolls  of  the  said  turnpike  trust,  to  repair  a  portkm 
of  the  roads  of  which,  the  said  sum  of  9/.  5s.  was  ordered  to  be  paid  to  the  Com- 
missioners of  the  said  trust,  or  to  James  Piggot,  their  treasurer :  that  after  hearing  ti^ 
case  and  the  evidence  both  for  the  said  James  Smyth  and  the  respondents,  and  before 
giving  judgment  on  the  said  appeal,  the  said  Thomas  Mills  and  most  of  the  said  otiier 
justices  who  had  been  upon  the  bench  during  the  hearing  and  trial  of  the  said  appeilf 
and  amongst  other  justices  the  said   Robert  Fitzjohn,  retired  out  of  the  court  into  t 
private  room  thereto  adjoining,  for  the  purpose,  as  the  deponents  verily  believed,  of  dii* 
cussing  further  among  themselves  the  merits  of  the  said  appeal — ^but  whether  ornot  ^e 
said  John  George  Fordham  retired  into  the  said  private  room  with  the  siud  Thomu 
Mills  and  the  said  other  justices  the  deponents  were  unable   to  say— >aiid  after  bdng 
absent  for  a  few  minutes,  the  said  Thomas  Mills  and  the  said  other  justices,  who  had 
so  retired  with  him  returned  into  Court,  and  the  said  Thomas  Mills  then  prononnoid 
the  judgment  of  the  said  Court  on  the  said  appeal  to  be,  that  the  said  order  Bhoald  be 
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mfirmed,  contrary  to  the  expectation  of  every  person  in  the  said  Court  who  had  heard 
le  evidence ;  whereupon  some  general  discussion  took  place  between  the  respective 
iunsel.for  the  said  James  Smyth  and  the  respondents  respecting  the  costs  of  the 
id  appeal,  when  it  was  stated  on  the  behalf  of  the  respondents  that  they  themselves 
nre  personally  liable  to  pay  the  costs  incurred  in  supporting  their  order  against  the 
id  appeal;  and  thereupon  the  said  Court  of  Quarter  Sessions  confirmed  the  said 
iginal  order  of  the  said  Henry  Morice  and  John  George  Fordham,  with  costs,  to  be 
id  by  the  said  James  Smyth  to  the  said  respondents  ;  and  that  they,  the  deponents, 
1  not,  either  before  or  at  the  time  of  the  hearing  of  the  said  appeal,  give,  nor  had  they 
any  time  given,  nor  to  the  best  of  their  knowledge  and  belief  did  any  other  person 
1  their  behalf  give  their  sanction  or  assent,  either  expressly  or  impliedly,  or  in  any 
umer  whatever,  either  by  word  or  by  deed,  to  the  interference  of  them,  the  said  John 
eorge  Fordham  and  Robert  Fitzjohn,  or  of  either  of  them,  on  the  hearing  of  the  said 
peal,  or  to  their  joining  or  taking  any  part  whatever  in  the  discussion  or  determination 
ereof :  that  they  were  not  aware  that  the  said  John  George  Fordham  was  present  on 
e  bench  with  the  said  Thomas  Mills  and  the  said  other  justices  when  the  trial  of  the  said 
peal  commenced,  nor  until  they  saw  the  said  John  George  Fordham  actually  conversing 
;th  the  said  other  justices,  or  they  would  have  objected  to  the  said  John  George  Fordham 
naining  upon  the  bench  during  the  time  of  the  hearing  and  trial  of  the  said  appeal,  or  to 
staking  any  part  whatever  in  the  discussion  thereof,  or  to  his  addressing  any  observations 
,(»rto  his  holding  any  conversation  or  communication  with  any  other  of  the  said  justices 
ring  the  hearing  and  trial  thereof ;  and  that  they  did  not  until  after  the  hearing  and  trial 
the  said  appeal,  and  the  making  the  said  order  of  the  said  Court  of  Quarter  Sessions 
ireupon,  discover,  nor  were  they  till  then  aware,  that  the  said  Robert  Pltzjohn  had 
f  interest  whatsoever  in  the  said  turnpike  trust,  or  in  the  tolls  thereof,  or  that  he 
B  a  creditor  thereof,  as  thereinbefore  mentioned,  or  they  would  at  the  hearing  and 
d  of  the  said  appeal  have  objected  to  his  acting  as  a  justice,  or  taking  any  part  in 
discussion  or  determination  thereof;  and  the  said  deponents  further  said  that  the 
i  respondents  in  the  said  appeal  objected  to  its  being  heard  by  the  Most  Noble  the 
;rqui8  of  Salisbury,  the  Chairman  of  the  said  Quarter  Sessions,  on  the  ground  that 
was  interested  in  the  said  appeal,  having  a  considerable  quantity  of  land  in  the  said 
ish  of  Bygrave,  and  the  same  vms,  in  consequence,  heard  by  the  said  Thomas  Mills, 
Deputy  Chairman  :  that  at  the  time  when  the  order  of  the  said  Henry  Morice  and 
in  George  Fordham  was  made,  the  said  James  Smyth  was,  and  up  to  the  present 
£  had  been,  surveyor  of  the  highways  of  the  said  parish  of  Bygrave,  and  was  the 
reliant  in  the  said  appeal  against  the  said  order,  and  that  it  was  on  his  behalf  that 
ice  of  motion  for  a  certiorari  had  been  given  to  the  said  justices. 
rhe  following  affidavits  were  filed  in  answer  to  the  rule : 

'  John  Greo.  Fordham,  of  Royston,  in  the  county  of  Hertford,  one  of  her  Majesty's 
does  of  the  peace  in  and  for  the  said  county  of  Hertford,  maketh  oath  and  saith, 
it  he  is  not  nor  has  he  ever  been  a  creditor  upon  the  tolls  of  the  turnpike  road  from 
Idock  to  Boumbridge,  called  the  Baldock  and  Boumbridge  Trust,  mentioned  in  a 
tain  order  under  the  hands  and  seals  of  the  Rev.  Henry  Morice,  clerk,  and  this 
[WDent,  made  at  a  Special  Session  for  the  highways,  holden  at  the  Bull  Inn,  at  Roy- 
n,  in  and  for  the  division  of  the  hundred  of  Odsey,  in  the  county  of  Hertford,  on 
!  21st  day  of  June,  1843,  whereby  it  was  ordered,  that  the  sum  of  9/.  58.,  bemg 
lortion  of  the  rate  or  assessment  levied  or  to  be  levied  by  virtue  of  the  statute  passed 
the  6th  year  of  the  reign  of  his  late  Majesty  King  William  the  Fourth,  intituled 
[r  Act  to  consolidate  and  amend  the  Laws  relating  to  Highways  in  that  part  of 
eat  Britain  called  England,"  should  be  paid  by  the  surveyor  or  surveyors  of  the  high- 
JM  of  the  said  parish  of  Bygrave,  on  or  before  the  1st  day  of  August,  1843,  to  the 
mmiasionera  of  the  said  turnpike  trust,  or  to  Mr.  James  Piggot,  of  Royston,  in  the 
m^  of  Hertford,  their  treasurer,  such  sum  of  91.  5s.  to  be  wholly  laid  out  in  the 
Old  repair  of  such  part  of  the  said  turnpike-road  as  lies  within  the  said  parish  of  By- 
ve,  from  which  the  same  was  to  be  received ;  and  this  deponent  further  saith,  that 
was  present  at  the  General  Quarter  Sessions  of  the  Peace,  holden  at  Hertford,  in 
i  for  the  county  of  Hertford,  on  the  8th  day  of  April  last,  when  an  appeal  by  James 
jrthy  the  suryeyor  of  the  highways  of  the  said  parish  of  Bygrave,  against  the  said 
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order  came  on  to  be  heard  before  Thomas  Mills,  Esq.,  and  certain  other  justices  of  the 
peace  for  the  said  county  of  Hertford ;  and  this  deponent  was  on  the  bench  only 
during  part  of  the  hearing  of  the  said  appeal,  but  that  he  left  the  court  long  before  the 
hearing  of  the  said  appeal  was  concluded,  and  did  not  take  any  part  in  the  determina- 
tion of  the  Court  thereon." 

"  Robert  Fitzjohn,  of  Baldock,  in  the  county  of  Hertford,  Esq.,  one  of  her  Majesty's 
justices  of  the  peace  in  and  for  the  said  county  of  Hertford,  maketh  oath  and  8aith,that 
he  was  present  at  the  General  Quarter  Sessions  of  the  Peace,  holden  at  Hertford,  in  and 
for  the  county  of  Hertford,  on  the  8th  day  of  April  last,  when  an  appeal  by  James 
Smyth,  the  surveyor  of  the  highways  of  the  parish  of  Bygrave,  in  the  said  county  of 
Hertford,  against  an  order,  &c.  (setting  it  out  as  in  Mr.  Fordham's  affidavit),  came  on 
to  be  heard  before  Thomas  Mills,  Esq.,  and  certain  other  justices  of  the  peace  for  the 
said  county  of  Hertford.  And  this  deponent  further  saith,  that  he  did  not  take  any 
active  part  in  the  discussion  of  the  merits  of  the  said  appeal,  or  in  promoting  the  dc- 
termination  of  the  Court  thereon,  [the  only  observation  made  by  this  deponent  during 
the  hearing  of  the  said  appeal  having  been  to  call  the  attention  of  the  chaurman  to  the 
fact  that  the  appellant  had  not  attended  the  magistrates  at  Special  Session  to  object 
to  their  making  the  said  order.]  but  merely  gave  his  vote  as  a  magistrate  of  the  said 
county,  as  he  conceived  himself  fully  entitled  to  do.  And  this  deponent  further  saith, 
that  after  hearing  the  evidence  for  the  appellant  and  respondents,  and  before  giving 
judgment  in  the  said  appeal,  the  said  Thomas  Mills,  and  the  other  justices  then  on  the 
bench,  retired  out  of  the  court  into  a  private  room  for  the  purpose  of  discussing  and 
considering  the  merits  of  the  said  appeal ;  but  this  deponent  took  no  part  in  sndi 
discussion,  save  as  aforesaid,  although  he  gave  his  vote  in  favour  of  confirming  the  said 
order.  And  this  deponent  further  saith,  that,  to  the  best  of  his  recollection  and  belief, 
there  were  about  twelve  magistrates  who  retired  into  the  said  private  room,  as  afore- 
said, and  that  all  of  them  but  two  concurred  in  opinion,  and  voted  in  favour  of  confirming 
the  said  order." 

The  order  of  Quarter  Sessions  was  as  follows  : 

•'  Whereas  at  the  General  Quarter  Session  of  the  Peace,  holden  in  and  for  the  county 
of  Hertford,  on  the  16th  day  of  October  now  last  past,  an  appeal  was  made  by  James 
Smyth,  surveyor  of  the  highways  in  the  parish  of  Bygrave,  in  this  county,  against  a 
certain  order  under  the  hands  and  seals  of  the  Rev.  Henry  Morice,  clerk,  and  John 
George  Fordham,  Esq..   two  of  her  Majesty's  justices  of  the  peace  for  this  county, 
made  at  a  Special  Session  holden  at  the  Bull  Inn  at  Royston,  in  and  for  the  division 
of  Odsey,  in  this  county,  on  the  21st  day  of  June,  then  last  past,  for  the  payment  by 
the  surveyor  or  surveyors  of  the  highways  of  the  said  parish  of  Bygrave,  to  the  Com- 
missioners of  the  Baldock  and  Bournbridge  Turnpike  Trust,  or  to  Mr.  James  Piggot, 
their  treasurer,  of  the  sum  of  9/.  5s.  towards  the  repairs  of  the  said  turnpike  road,  3 
being  a  portion  of  the  rate  or  assessment  levied  or  to  be  levied  by  virtue  of  an  Act  ^ 
passed  in  the  6th  year  of  the  reign  of  his  Majesty  King  William  the  Fourth,  intituled  ^ 
"An  Act  to  consolidate  and  amend  the  Laws  relating  to  Highways  in  that  part  of  ' 
Grreat  Britain  called  England ;"  and  the  grounds  and  cause  of  such  appeal  were,— 
That  the  money  paid  the  then  last  year  by  the  said  Parish  of  Bygrave  towards  the  re- 
pair of  the  said  turnpike  road  had  not  at  all  been  expended  upon  that  part  of  the  said 
turnpike  road  in  the  said  parish  of  Bygrave  ;  that  there  were  sufficient  materials  then 
already  provided  on  the  sides  of  part  of  the  said  turnpike  road,  in  the  said  parish  of 
Bygrave,  or  adjoining  thereto,  as  would  be  sufficient  for  the  repair  of  the  same  for  one 
year  from  the  3rd  day  of  July,  1843  ;  that  the  said  rate  had  not  been  duly  made, 
allowed,  and  published  as  the  law  directs,  and  that  the  said  rate  was  unfair,  unequal, 
and  unjust ;  and  upon  the  application  of  counsel  for  the  said  respondents,  and  with  the 
consent  of  counsel  for  the  said  appellants,  the  Coint  ordered  that  the  hearing  of  tiie 
said  appeal  should  be  and  the  same  was  respited  until  the  then  next  General  Quarter 
Sessions  of  the  Peace  to  be  holden  for  this  county,  and  the  Court  further  ordered  Aat 
the  said  respondents  should,  on  sight  of  that  order,  pay,  or  cause  to  be  paid,  to  the  said 
appellant,  the  sum  of  61.  138.  2d.  for  his  reasonable  costs  and  expenses  incurred  by 
reason  of  the  respiting  of  the  said  appeal.    And  whereas  at  the  last  General  Quarter 
Session  of  the  Peace,  holden  in  and  for  this  county,  on  the  Ist  day  of  January  now  last 


UILAUY  TERM,   1845.  187 

past,  the  Court,  upon  the  application  of  counsel  for  the  said  respondents,  and  with  the 
consent  of  counsel  for  the  said  appellant,  ordered  that  the  hearing  of  the  said  appeal 
should  be  and  the  same  was  further  respited  until  tliis  present  Session.  And  the 
Court  further  ordered  that  the  said  respondents  should,  on  sight  of  that  order,  pay,  or 
cause  to  be  paid,  to  the  said  appellant  the  sum  of  4/.  6s.  for  his  reasonable  costs  and 
expenses  incurred  by  the  reason  of  the  further  respiting  the  said  appeal.  Now  this 
Court,  upon  hearing  counsel  and  evidence  for  the  same  respondents,  and  also  counsel 
and  evidence  for  the  said  appellant,  confirms  the  said  recited  order  as  made  by  the 
said  two  justices  as  aforesaid.  And  doth  order,  that  the  said  appellant  do,  on  sight  of 
this  order,  pay,  or  cause  to  be  paid,  to  the  said  respondents,  the  sum  of  19/.  10s.  lOd. 
for  their  reasonable  costs  and  charges  in  relation  to  the  said  appeal." 

Wordsworth  now  shewed  cause. — ^The  rule  was  obtained  on  the  ground  that  there 
had  been  malversation  on  the  part  of  the  justices  who  tried  the  appeal,  and  that  the 
orders  were  defective ;  but  the  former  is  the  ground  mainly  relied  on.    The  affidavits 
of  Mr.  Fordham  and  Mr.  Fitzjohn  completely  answer  that  ground  of  application.     In 
the  first  place,  Mr.  Fordham  denies  that  he  is  a  creditor  of  the  turnpike  trust ;  and 
he  says  expressly,  that  he  sat  on  the  bench  during  a  part  of  the  hearing  only,  did  not 
tdce  any  part  in  the  hearing,  and  left  before  the  determination  of  the  case.      [Lord 
DiKMAN,  C.J.— The  statement  that  he  was  a  creditor  of  the  turnpike  trust  is  cer- 
tainly fully  answered ;  but  another  part  of  the  charge  is,  that  he  was  in  frequent  con- 
Tersation  with  the  other  justices.     In  answer  to  that,  he  only  says  that  he  left  before  the 
determination  of  the  case ;  and  it  is  quite  consistent  with  Uiat,  that  he  may  have 
exercised  a  very  active  interference  in  the  matter.]     A  charge  of  that  nature  ought  to 
he  specifically  made,  and  not  left  to  vague  inference.     [Lord  Denman,  C.J. — ^There  is 
no  imputation  of  improper  motives,  but,  in  point  of  fact,  Mr.  Fordham  was  a  party 
hefore  the  Court ;  a  probable  case  is  made  out  that  he  interposed  during  the  hearing  of 
his  own  case,  and  the  question  is,  is  that  answered  ?]     It  is  difficult  to  see  how  he  was 
&  party ;  he  was  one  of  the  justices  who  made  the  order ;  that  was  the  whole  interest 
he  had  in  the  case.     [Lord  Denman,  C.J. — Might  not  the  justices  who  made  the 
order  be  called  upon  personally  to  pay  the  costs  ?     And,  if  so,  can  it  be  said  that  tlicy 
wre  not  parties  ?]     Not  parties  properly  so  called,  though  they  may  have  some  col- 
lateral interest  in  the  case ;  it  may  be  admitted  that  they  ought  not  to  interfere  and 
take  part  in  the  decision,  but  there  can  be  no  objection  to  their  remaining  on  the  bench 
duriiig  the  hearing  of  the  appeal.     [Coleridge,  J. — They  could  not  vote.]     Probably 
not;  and  Mr.  Fordliam  did  not.     But  at  all  events  the  conduct  of  magistrates  is  not  to 
^  lightly  questdoned ;  and  if  a  party  wishes  to  set  aside  the  order  of  a  competent 
tribunal  on  the  ground  of  misconduct  in  the  magistrates,  the  members  of  this  tribunal, 
^  ought  to  make  out  his  case  clearly  and  conclusively ;  mere  simnises  are  not  suffi- 
Qent  even  to  call  for  an  answer  from  a  magistrate.     Now  the  affidavits  in  this  case  are 
▼ery  vague  and  unsatisfactory.     Mr.  Wortham  and  Mr.  Sm3rth  say  that  they  were  not 
Bear  enough  to  hear  what  was  said,  but  they  saw  Mr.  Fordham  on  the  bench  con- 
'^ing  with  other  magistrates ;  but  no  statement  that  the  conversation  was  about  this 
Particukr  appeal.     [Lord  Denman,  C.J. — Tliey  say  that,   from  his   manner  and 
fcneanour,  it  appeared  to  them  that  he  was  talking  on  the  subject  of  the  appeal ;  and 
besides,  without  that,  from  the  mere  circumstance  that  he  was  conversing  with  tlie 
other  justices  whilst  the  appeal  was  being  heard,  it  is  reasonable  to  suppose  that  the 
Conversation  had  reference  to  the  appeal.     Mr.  Fordham  has  answered  one  part  of  the 
charge ;  is  it  not  reasonable  to  expect  tliat  he  should  answer  all  ?]     The  correct  posi- 
tion is,  that  a  magistrate  is  not  bound  to  answer  vague  charges.     [Coleridge,  J. — 
fiut  you  have  answered  part.]     That  which  Mr.  Fordham  considered  the  grave  part  of 
the  charge,  as  affecting  his  character,  viz.  his  personal  interest  in  the  case  as  a  creditor 
>f  the  turnpike  trust,  he  has  answered ;  and  as  to  the  other  part  of  the  charge,  it 
leally  amounts  to  nothing,  it  being  well  known  that  justices  at  Quarter  Sessions  are  in 
he  habit  of  sitting  on  the  bench  talking  together,  during  the  trial  of  appeals,  on  mat- 
ers having  no  rdation  to  them  whatever.     Then  as  to  Mr.  Fitzjohn,  he  also  was 
feaent,  but  he  took  no  active  part  in  the  discussion  upon  the  case ;  he  only  called  the 
ttention  of  the  chairman  to  a  particular  fact.     He  did,  however,  give  lus  vote  as  a 
lagistrate^  although  he  was  at  the  time  a  creditor  of  the  turnpike  trust.       The 
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question,  therefore,  arises,  whether  he  had  such  an  interest  in  the  result  as  disqualified 
him  from  acting  as  a  magistrate  in  the  decision  of  that  case,  and  it  is  submitted  that 
he  had  not.  How  could  his  interest  be  affected  ?  Whether  the  road  was  repaired  or 
not,  he,  as  a  creditor,  would  have  a  priority  of  claim  upon  the  tolls.  Besides,  tmder 
the  statute  4  &  5  Vict.  c.  59,  s.  1,  the  application  of  the  money  is  strictly  limited  to 
the  repair  of  the  roads  in  the  parish  from  which  it  is  derived  ;  and  the  order  itsdf  ia 
this  case  expressly  enjoins  that  application  of  it.  [Colbridob,  J. — In  some  of  tk 
Acts  the  repairs  are  made  the  first  charge,  in  others  not.]  If,  as  here,  the  money  m 
ordered  to  be  paid  for  the  purpose  of  the  actual  repair  of  the  roads,  it  is  difficult  to  ne 
how  a  creditor  of  the  trust  is  interested  in  the  maintenance  of  that  order.  [Col>* 
BiDOB,  J. — It  is  in  aid  of  the  tolls.]  To  keep  the  roads  in  repair  may,  to  some  extent, 
certainly  be  a  benefit  to  the  creditors  of  the  trust ;  but  it  is  too  remote  and  trifling  to 
form  any  ground  of  disqualification.  Still,  assuming  that  Mr.  Fitzjohn  was  mate- 
rially interested  in  the  result,  that  alone  is  not  a  ground  of  objection  to  his  actii^  m  a 
magistrate  on  the  hearing  of  the  case.  R.  v.  I%e  Cheltenham  Conmussianer$  (I  Q.  & 
4G7)  is  an  authority  for  that  position.  There  the  decision  of  the  magistrates  wn 
arrived  at  by  a  majority  of  1 1  to  8,  3  of  the  1 1  being  clearly  interested ;  and  Urn 
Court  held  that,  under  those  circumstances,  the  decision  could  not  be  maintain^. 
The  three  interested  parties  turned  the  scale,  but  in  the  present  case  the  majority  wm 
10  to  2.  [Lord  Dbkmak,  C.J.— Was  not  that  an  application  for  a  criminal  informt- 
tion  ?]  No ;  it  was  an  appeal  against  a  rate  made  under  a  local  Act,  and  an  applici^ 
tion  for  a  certiorari  to  remove  the  order  of  Sessions  quashing  it.  It  was  argued  tintt 
the  certiorari  had  been  taken  away  by  the  local  Act ;  but  the  answer  was,  not  on  a 
point  affecting  the  jurisdiction  :  and  Lord  Denman,  C.J.,  during  the  argument,  said, 
"  We  have  no  doubt  of  our  having  authority  to  declare  proceedings  void  where  that 
has  been  malversation.  That  point  ought  not  to  be  open  to  doubt.  A  statutory  dam 
taking  away  certiorari  must  be  understood  to  assume  that  an  order  has  been  made  by 
the  proper  authority ;  but  that  is  not  a  proper  authority  where  there  is  malversation." 
It  is  true  that  the  language  used  by  Lord  Denman  in  that  case  was  very  unlimited,  but 
it  must  be  taken  as  applied  to  the  particular  circumstances  of  that  case,  upon  wlneii 
Mr.  Justice  Patteson  in  giving  his  judgment  entirely  relied.  That  learned  judge,  ir 
concurring  with  the  decision  pronounced  by  Lord  Denman,  said,  "  I  have  no  doubt  tialk 
what  took  place  on  the  second  day  makes  this  an  invalid  decision ;  19  magistraMi 
were  then  present,  the  majority  being  11,  and  the  minority  8 ;  and  3  of  the  11  beiif 
interested,  that  number  would  have  destroyed  the  majority.  I  must  guard  myadt 
however,  by  stating  that  I  am  not  at  present  prepared  to  say  that  in  a  case,  where  ofll. 
magistrate  is  interested  and  fifty  others  are  not,  the  proceedings  will  necessarily  It 
invalid.  I  cannot  go  that  length.  The  magistrate  interested  may  not  recollect  Ul 
interest,  though  afterwards  the  party  failing  may  pick  out  the  objection.  I  confess  tinl 
I  look  with  great  suspicion  at  the  general  proposition  that  the  vote  of  any  interestal 
person  must  necessarily  vitiate  the  proceedings."  The  effect  of  that  case,  tiierefore,ii^ 
that  the  objection  is  not  fatal,  unless  the  magistrates  are  so  equally  divided  in  opinioi 
as  to  give  to  the  votes  of  the  parties  interested  an  important  effect  upon  the  reanit 
[Lord  Dbnman,  C.J. — I  believe  that  all  the  rest  of  the  Court  thought  tiiat  any  defect 
in  the  constitution  of  the  Court  by  reason  of  interest  is  fatal,  (a)  and  it  is  evident  tfait 
the  mind  of  the  deciding  body  may  be  greatly  affected  even  by  one.]  Not  by  one  ift 
ten.  [CoLBRiooB,  J. — Frequently  the  chairman  decides  the  whole  matter ;  he  is  bat 
one.]  An  important  one.  [Colbridgb,  J. — Yes  ;  but  the  constitution  of  the  Cooit 
must  be  settled  before  it  proceeds  to  decide.  Lord  Dbnman,  C.J.— Suppose  one  if 
three  were  interested  ?]  There  is  certainly  a  difiiculty  in  drawing  the  line,  but  upon 
that  difficulty  Mr.  Justice  Patteson's  judgment  proceeded.  The  rule,  therefore*  uaui 
be  discharged. 

Hawkins,  in  support  of  the  rule,  was  not  called  upon. 

(a)  In  Reg  v.  Cheltenham,  Lord  Denman,  C.  J.,  jority  was  made  up,  nor  what  the  result  would  ksn 

said,  **lt  ia  dear  that  on  the  2nd  day,  three  ma-  been  if  the  magistrates,  who  were  interested,  W 

gistrates,  who  were  interested,  took  a  part  in  the  retired.     The  Court  was  improperly  coiMtltiAsI 

decision.    It  is  enough  to  shew  that  this  decision  and  that  rendered  the  decision  invalid,  and  for  mA 

was  followed  by  an  order,  and  I  will  not  inquire  I  know,  the  decision  may  hare  involTed  tiM  wM 

what  the  particolar  question  wii,  nor  how  the  ma-  merits  of  the  appeal." 
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Lord  Denman,  C.J. — As  to  the  order  of  Quarter  Sessions,  I  am  very  clearly  of 
opinion  that  the  order  must  be  brought  up  for  the  purpose  of  being  quashed.  I  think 
hat  both  these  gentlemen  were  disqualified  from  taking  any  part  in  the  decision  of  the 
aae.  Mr.  Fitzjohn,  as  a  creditor  of  the  turnpike  trust,  had  a  clear  interest  in  the 
cyment  of  money  to  the  trustees  ;  and  the  case  of  Reg,  v.  The  Cheltenham  Commis- 
mers,  with  all  tiie  deduction  which  is  to  be  made  from  the  authority  of  that  case,  on 
Dcoiint  of  my  brother  Patteson  not  having  gone  to  the  extent  to  which  the  rest  of  the 
Sonrt  went,  is  directly  in  point ;  for  the  principle  on  which  I  rested  my  judgment  in 
bst  case  was,  that  any  one  party  taking  part  in  the  decision  of  a  court  of  justice,  and 
ifeerested  that  the  decision  should  be  one  way  rather  than  the  other,  is  thereby  wholly 
is^palified,  renders  the  constitution  of  the  Coiu-t  altogether  bad,  and  vitiates  the  whole 
tooeedings.  I  cannot  enter  into  any  analysis  of  the  motives  which  may  or  may  not 
■re  influenced  the  decision  of  the  Court ;  it  is  enough  for  me  to  see  that  a  party 
Dliezested  has  taken  part  in  the  decision  in  order  to  satisfy  me  that  the  Court  was 
aproperly  constituted.  Mr.  Fordham  was  a  party  respondent ;  he  was  the  justice  of 
llie  peace  who  had  made  the  order,  and  was  a  respondent  in  the  appeal.  He  might, 
tecfore,  have  been  made  responsible  in  costs ;  that  is  a  test  which  leaves  no  doubt  as 
to  lufl  interest.  Then  I  think  the  circumstances  stated  in  the  affidavits  were  quite 
affident  to  call  upon  him  to  state  distinctly  upon  oath  that  he  took  no  part  whatever 
i&that  decision ;  and  even  so,  there  is  something  that  one  is  sorry  to  see  in  the  conduct 
d  a  magistrate,  who  is  not  only  present,  but  is  conversing  with  the  other  magistrates 
faring  the  course  of  a  case  in  which  he  is  interested.  I  dare  say  it  never  occurred  to 
Kt  mind  that  he  was  a  party  in  any  sense  which  ought  to  disqualify  him  from  inter- 
faing,  but  this  Court  ought  to  be  jealously  cautious  in  preserving  inferior  tribunals 
hm  even  the  taint  of  a  suspicion  of  interest.  It  seems  to  me  that  ^.primd facie  case  was 
iide  by  the  affidavit  in  support  of  this  rule,  and  that  it  has  received  no  answer  by  Mr. 
Aidham  saying  that  he  left  before  judgment  was  given.  I  think,  therefore,  this  order 
iBiit  be  quashed. 

Pattbson,  J. — In  the  former  case  of  The  Queen  v.  The  Cheltenham  CommissionerSf 
fcni  the  report,  it  seems  that  my  judgment  turned  on  the  fact  that  the  interested 
Mes  there  made  the  majority;  and  I  suppose  that  I  did  rest  upon  that  circumstance; 
^oa  further  consideration,  I  do  not  think  that  that  is  the  correct  ground.  Whether  a 
Wt  is  properly  constituted,  there  being  interested  persons  present,  certainly  cannot 
fiend  on  the  question  whether  those  interested  persons  would  or  would  not  cany  the 
polity  ;  that  would  be  a  very  unsafe  and  absurd  ground  to  rest  upon ;  for  it  is  im- 
ivible  to  say  what  might  be  the  effect  upon  the  decision  of  some  argument  urged  by 
ly  one  of  those  persons,  whether  he  voted  or  not.  I  was  wrong,  therefore,  in  saying 
■I  the  question  ought  to  turn  upon  whether  the  interested  parties  would  carry  the 
ijofity ;  that  is  not  the  question ;  but  whether  any  of  the  parties  constituting  the 
ioiirt  IB  at  all  interested  in  the  result.  In  this  case,  Mr.  Fordham  was  not  a 
(editor  of  the  trust ;  that  statement  was  made  without  sufficient  information ;  but  he 
w  a  respondent  in  the  appeal  and  liable  to  costs.  It  was  said  that  mere  surmise  is 
ot  enough  to  call  on  a  magistrate  for  an  answer ;  in  that  I  entirely  agree,  if  there  is 
•erely  surmise ;  but  I  think  there  is  much  more  here,  because  the  affidavit  states  that 
ifr.  Fordham  was  in  conversation  with  the  other  magistrates  during  the  hearing  of  the 
meal,  and  although  it  adds  that  the  deponent  could  not  hear  what  was  said,  yet  I 
knk  it  may  be  prhnd  facie  taken,  if  a  party  talks  with  magistrates  whilst  a  matter  is 
meeding  before  them,  that  he  is  talking  about  that  matter ;  and  when  he  says  in 
wver  merely  that  he  went  away  and  did  not  vote,  it  is  quite  consistent  with  that,  that 
le  may  have  exercised  a  very  important  influence  on  the  decision.  It  was  certainly 
I  ranote  interest*  which  Mr.  Fitzjohn  had,  but  it  was  clearly  an  interest ;  for  although 
he  Act  says  that  the  money  is  to  be  laid  out  in  actual  repair  of  the  roads,  yet  if  it  is 
dmitted  to  be  a  relief  to  the  general  fimd,  it  comes  to  the  same  thing. 
CoLsmiDOB,  J.—- 1  did  not  take  part  in  the  decision  of  ne  Queen  v.  Cheltenham  ;  but 
m  glad  of  the  opportunity  of  expressing  my  concurrence  in  the  view  taken  by  the 
aprity  of  the  judges  in  that  case.  Whether  a  Court  is  rightly  constituted  can  have 
lOiDg  to  do  wiUi  the  proceedings  of  that  Court  in  any  case;  it  is  an  d  priori 
lestkm;  as  indeed  was  shewn  in  the  present  case,  for»  before  the  hearing,  another 
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magistrate,  the  Marquis  of  Salisbury,  1  think,  was  objected  to  on  the  ground  of  interest 
luid  retired.  Looking  at  the  report  of  that  case,  it  does  not  seem  to  me  that  m 
brother  Pattcson  differed  very  much  from  the  rest  of  the  Court ;  for  I  find  that  althoug! 
my  brother  Patteson  did  place  some  reliance  on  the  circumstance  that  the  thre 
interested  parties  who  voted  in  that  case  would  have  destroyed  the  majority,  and  sau 
that  he  was  "  not  at  present  prepared  to  say  that  in  a  case  where  one  magistrate  is  in 
terested  and  fifty  others  are  not,  the  proceedings  will  necessarily  be  invalid,"  he  als( 
added,  "  I  do  not  however  feel  that  where  a  magistrate  knows  that  he  is  interested  and 
still  takes  a  part  in  the  discussion,  he  is  justified  in  saying  that  because  so  many  othet 
magistrates  were  present  he  could  not  have  influenced  the  decision :  I  was  surprised  to 
hear  that  argument  urged,  because  it  is  clear  that  great  effect  may  be  produced 
by  the  party  being  present  and  merely  joining  in  the  discussion."  It  was  upon  similar 
reasoning  that  the  rest  of  the  Court  proceeded  ;  and  it  seems  to  me,  therefore,  that  tJat 
case  is  an  express  and  binding  authority  in  this. 

WiOHTMAN,  J. — I  expressed,  or  meant  to  express,  in  The  Queen  v.  Cheltenham,  thit 
no  Court  can  be  properly  constituted  where  one  of  the  judges  has  an  interest  in  tJie 
result  of  the  case  to  be  decided ;  and  I  think  that  is  the  proper  principle.  We  have  no 
right  to  enter  into  any  question  as  to  the  quantity  of  interest  which  might  affect  the 
decision  of  the  party  interested,  or  the  extent  of  the  influence  which  one  might  exer- 
cise over  the  others. 

Ride  absolute  accordingly. 

B. 


Q.B.  Saturday,  January  25. 

The  Qubbn  v.  St.  Lawbbncb  Appleby. 

7%e  occupation  qfland  need  not  be  distinct  and  separate^  like  that  of  houses,  to  give  a  tenement 
settlement  under  G  Geo.  4,  c.  57. 

ON  appeal  agtdnst  an  order  for  the  removal  of  Mary  Liddell,  widow  of  Geoigt 
Liddell,  and  their  five  children,  from  the  township  of  Pollard's  Land,  in  the  coxaXf 
of  Durham,  to  the  parish  of  Saint  Lawrence,  Appleby,  the  order  was  confirmed  }fi 
the  Sessions  for  the  county  of  Durham,  subject  to  a  case. 

The  case  set  forth  that  the  examination  of  Robert  Spence  shewed  that  on  the  Ut  ofj 
February,  1829,  by  a  certain  lease  between  JohnB.  Sedgwick,  the  said  Robert  Spemxir^ 
and  the  said  George  Liddell,  Sedgwick  demised  to  the  said  R.  Spence  and  G.  Lidddi  • 
"  a  certain  farm,  consisting  of  a  separate  and  distinct  dwelling-house,  and  about  seventf; 
acres  of  land,  be  the  same  more  or  less,  situate  at  Hoff*,  in  the  parish  of  Saint  Lawrenocir  j 
Appleby,  Westmoreland,  for  the  terms  of  three  years,  three  years,  and  one  year,  at  anil 
for  the  rent  or  sum  of  seventy-six  pounds  for  the  first  term  of  three  years,  and  at  and ' 
for  the  sum  of  eighty  pounds  for  the  next  terms  of  three  years  and  one  year."    The  caw 
went  on  to  set  out  the  evidence  of  the  said  R.  Spence,  to  the  effect  that  he  and  LiddeB 
entered  into  the  possession  and  occupation  of  the  tillage  land  on  the  2nd  of  Febniaiyi 
1829,  and  into  that  of  the  grass  land  on  the  25th  of  March,  1829,  and  into  that  of  the 
dwelling-house  and  buildings  on  the  6th  of  April,  1829,  and  that  they  both  continued 
to  occupy  the  land  and  house  for  three  years,  when  they  gave  up  possession :  that, 
during  each  of  these  years,  George  Liddell  resided  and  slept  on  the  farm  in  the  said 
parish ;  that  the  house  was  necessary  to  the  cultivation  of  the  farm,  and  was  worth- 
about  16/.  per  annum,  while  the  land  was  well  worth  60/.  per  annum;  that  LiddelU 
"  in  each  of  the  three  years,  paid  the  said  rent  of  76/.  for  the  same,  in  equal  proportio»tm 
and  the  said  George  Liddell,  in  each  and  every  of  the  said  three  first  years,  paid  rent 
for  the  said  land  which  he  so  occupied  jointly  with  me,  independently  of  the  said 
dwelling-house  thereon,  to  the  amount  of  about  thirty  pounds."    There  were  other 
leases  between  the  same  parties  with  a  similar  joint  occupation.    The  said  George 
Liddell  had  done  nothing  else  to  gain  a  settlement  subsequently.  The  Seasions  decided 
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that  the  widow  gidned  a  settlement  in  virtue  of  the  demise  and  occupancy  of  the  land 

\jj  her  deceased  hushand. 

Watson,  Q.  C,  in  support  of  the  order  of  Sessions. — ^The  order  was  right.  This  case 
tarns  on  the  construction  of  the  words  of  the  first  section  of  6  Geo.  4,  c.  57,  which  pro- 
ndes  "  that  no  person  shall  acquire  a  settlement  hy  reason  of  settling  upon,  renting,  or 
{tying  parochial  rates  for  any  tenement,  unless  such  tenement  shall  consist  of  a  separate 
md  distinct  dwelling -house  or  building,  or  of  land,  or  of  both,  bond  fide  rented  hy  such 
person,  at  and  for  tiie  sum  of  10/.  a  year  at  the  least,  for  the  term  of  one  whole  year ; 
Bor  unless  such  house  or  building,  or  land,  shall  be  occupied  under  such  yearly  hiring, 
indthe  rent  paid  for  the  same,  to  the  amount  of  10/.  actually  paid  for  the  term  of  one 
liiole  year  at  the  least."  It  is  contended  by  the  appellants  that  the  words  "  separate 
ad  distinct"  apply  to  "  land,"  as  well  as  to  "  dwelling-house  or  building."  Now  this 
statute  is  in  pari  materid  with  that  of  59  Geo.  3,  c.  50,  which  provides  that  "  no 
perBon  shall  acquire  a  settlement  in  any  parish  or  township,  maintaining  its  own  poor, 
n  England,  by  or  by  reason  of  his  or  her  dwelling  for  forty  days  in  any  tenement 
rented  by  such  person— unless  such  tenement  shall  consist  of  a  house  or  building,  shall 
le  within  such  parish  or  township — ^being  a  separate  and  distinct  dwelling-house 
« building,  or  of  land,  within  such  parish  or  township,  or  of  both,  bond  fide  lured  by 
nch  person  at  and  for  the  sum  of  10/.  a  year  at  the  least  for  the  term  of  one  whole  year ; 
Bor  unless  such  house  or  building  shall  be  held,  and  such  land  occupied,  and  the  rent 

:  ibr  the  same  actually  pud  for  the  term  of  one  whole  year  at  the  least  by  the  person 

'  biring  the  same."  Here  the  words  are  more  distinct,  but  in  both  statutes  they  sufficiently 

i  express  that  if  the  pauper  have  a  house  or  a  building,  and  in  that  case  only,  it  must  be 
£stinctly  and  separately  held;  but  that  if  of  land,  it  is  immaterial  whether  it  be 
flrnot. 
The  Court  called,  on  the  other  side, 

Archbold. — ^The  Court  will  not  be  astute  to  put  a  strict  construction  on  these  words. 
It  b  a  remedial  statute.  There  must  not  be  joint  occupation  of  land  or  of  house  ;  the 
lords,  **  or  of  both,  rented  bond  fide,"  refer  to  the  manner  of  holding,  and  the  words 
Bajrmean  that  both  must  be  distinct  and  separate.  [Lord  Denman,  C.  J. — Mr.  Arch- 
Wd,  is  there  really  any  doubt  in  your  favour  on  the  point  ?]  To  give  the  Act  this 
tDQstniction  would  be  to  advance  the  remedy  intended  by  59  Geo.  4,  c.  50,  which  was 
tiprevent  joint  occupancies,  that  being  the  mischief.  [Lord  Denmak,  C.  J. — The 
iiichief  is,  that  doubts  had  been  entertained,  and  disputes  and  controversies  arose.] 
Int  the  Court  will  extend  the  meaning  of  a  remedial  Act,  so  as  to  advance  the  remedy. 
(fier  V.  Threlkeld,  4  B.  &  Ad.  229.)     Here,  if  the  words  "or  of"  were  struck  out, 

demeaning  would  be  quite  plain.    There  is  no  case  of  joint  occupation  of  land  to  be 

bond  in  the  books. 
Lord  Dexhan,  C.  J. — Mr.  Archbold  had  better  have  given  this  case  up  handsomely 

K  fint.    The  Act  has  studiously  avoided  doing  the  very  thing  we  are  asked  to  imply  in 

fiOBStniiDg  it.    The  land  need  not  be  separately  held. 

OoLSRiDOB,  J. — ^Nothing  can  be  clearer  than  that  the  occupation  of  land  need  not, 
tccoiding  to  the  statute,  be  either  distinct  or  separate. 

Order  confirmed, 

\    /.  C.  8. 
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BAIL  COURT. 

Thursday,  January  30,  1845. 
The  Queen  v.  The  Justices  of  Buckinghamshiee, 

A  baatardy  order  under  the  3rd eecL  q/*7  ^  8  Vict,  e.  101,  must  expreatfy  eiaie  thai  tin  e9Um 
upon  which  the  order  woe  made  woe  taken  upon  oath,  although  it  be  not  espreaiy  nqubrei  ft  I 
to  taken  in  the  Act. 

JRCHBOLD  had  obtained  a  nde  to  shew  cause  why  an  order  of  bastardy,  madeb 

two  justices  of  Bucks,  under  the  7  &  8  Vict.  c.  101,  which  had  been  oxonglitQ 

by  certiorari,  should  not  be  quashed.     The  order  was  as  follows : — 

"  At  a  Petty  Session  of  her  Majesty's  justices  of  the  peace  for  the  county  of  Bnddli 

ham,  holden  in  and  for  the  Ivinghoe  division  of  the  three  hundreds  of  CottesIoM 

the  county  of  Buckingham,  at  the  Town-hall  at  Ivinghoe,  in  the  said  diviaon  n 

county,  on  the  fourth  day  of  November,  in  the  year  of  our  Lord  one  thousand  ofji 

hundred  and  forty-four,  before  us,  the  Rev.  William  Bruton  Worth,  clerk,  and  ll 

Rev.  John  Rich,  clerk,  two  of  her  Majesty's  justices  of  the  peace  for  the  ai 

county. 

"  Whbeeas  one  Mary  Stilton,  single  woman,  residing  at  the  parish  of  WingrovewittI 

this  division  and  county,  did,  on  the  seventh  day  of  October,  in  the  yearcfoi 

Lord  one  thousand  eight  hundred  and  forty-four,  having  beenf  delivered  of  a  *ui 

bastard  child  within  twelve  calendar  months  prior  thereto,  make  applidatioB  1 

William  Jenney,  Esq.,  one  of  her  Majesty's  justices  of  the  peace  usually  acting  fi 

this  division  and  county,  for  a  summons  to  be  served  upon  one  Thurston  Bm 

rowl,  of   No.  13,  Elizabeth-terrace,  Liverpool-road,  Islington,  in  the  county '< 

Middlesex,  carpenter  and  joiner,  whom  she  alleged  to  be  the  hther  of  the  ai 

child,  and  the  said  justice  thereupon  issued  his  summons  to  the  said  Thonta 

Earthrowl,  to  appear  at  the  Petty  Sessions  to  be  holden  on  this  day  for  this  i 

vision  and  county  to  answer  her  complaint  touching  the  premises  ;  and  whereii  i 

said  Mary  Stilton  hath  been  lately  delivered  of  a  male  bastard  child ;  and  wfaM 

the  said  Thurston  Earthrowl,  having  been  duly  served  with  the  said  sumoMi 

within  forty  days  from  the  present  time,  and  being  now  present,  and  the  said  Ifa 

Stilton  having  now  applied  to  us  the  justices  in  Petty  Sessions  assembled,  hi  I 

order  upon  the  said  Thurston  Earthrowl,  according  to  the  form  of  the  statute  i 

such  case  made  and  provided ;  and  it  now  being  proved  to  us,  in  ihepresenciM 

hearing  of  the  said  Thurston  Earthrowl,  that  the  said  child  was, 'within  6ix  cakaA 

months  before  the  passing  of  an  Act  passed  in  the  eighth  year  of  the  reign  of  b 

present  Majesty,  intituled  '  An  Act  for  the  further  Ameodmenl:  of  the' Laws  reli4 

to  the  Poor  in  England,'  that  is  to  say,  on  the  thirty-first niay  of  M^ch,  in  tbeytt 

of  our  Lord  one  thousand  eight  hundred  and  forty-four,  bom  a  bastard  of  the  hoi 

of  the  said  Mary  Stilton.  < 

"  And  we  having,  in  the  presence  and  hearing  of  the  said  Thurstod  Earthrowl,  heaidtl 

evidence  of  such  woman  upon  oath,  (a)  and  such  other  evidence  as  she  hath  pvo 

duced,  and  having  also  heard  the  said  Thurston  Earthrowl,  by  his  attorney,  and  tk 

evide^ce  of  the  said  Mary  Stilton,  the  mother  of  the  said  child,  having  been  00 

robomted  in  some  material  particular  by  other  testimony  to  our  sadsfiBictiao,  ^ 

hereby  adjudge,  &c."  '  ' 

The  grounds  upon  which  it  was  sought  to  quash  this  order  were  these  : — Ist,  Ifc 

it  did  not  shew  that  the  application  was  made  by  the  mother  to  a  justice  ofthePe*> 

Sessional  division  in  which  she  resided,  as  required  by  the  third  section  of  the  Act,ta 

simply  a  justice  of  the  division,  without  saying  of  the  Petty  Sessional  division.    2Ddl| 

That  it  did  not  state  that  the  child  was  bom  within  six  months  before  the  passing  * 

the  Act,  but  merely  that  it  was  bom  within  twelve  months  prior  to  the  applicitki 

3rdly,  Tliatit  did  not  appear  that  the  justice  before  whom  the  original  appUcation  w 

(a)  The  words  **  upon  oath"  here  were  interlined,  and  not  in  the  printed  form. 
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imde  was  a  justice  of  the  county,  but  merely  that  he  was  a  justice  acting  for  the 
soonty.  4tbly,  That  it  was  not  stated  that  any  complaint  had  been  made  to  the 
justice.  5thly,  That  it  did  not  shew  at  what  time  the  mother  was  delivered  of  the  said 
bastard  child.  6thly,  That  the  order  recited  an  application  for  an  order  of  bastardy, 
Thereas  it  should  have  shewn  not  an  application  for  an  order,  but  an  application  that 
the  evidence  might  be  heard.  7thly,  That  it  did  not  say  that  the  evidence  was  heard 
^xm  oath.  And,  lastly.  That  it  was  not  shewn  in  what  material  particular  the  evi- 
4nce  of  the  mother  was  corroborated. 

Keanie  now  shewed  cause. — ^There  are  a  variety  of  objections  to  this  order,  in  which  it 
k  submitted  there  is  nothing,  and  that  this  rule  ought  to  be  discharged.  The  first  ob- 
jection is.  that  the  application  is  not  made  to  a  justice  then  acting  for  the  Petty  Ses- 
Bonal  division  in  which  the  mother  resided.  This  turns  on  the  clause  of  the  7  &  8 
VicLc.  101,  s.  2,  which  directs  "application  to  be  made  to  any  one  justice  of  the 
peace  acting  for  tiie  Petty  Sessional  division  of  the  county,  &c.  in  which  she  (the 
Mfaet)  may  reside,  for  a  summons,^'  &c.  These  words  are  directory  only.  It  has 
km  so  held  in  construing  statutes  which  mention  justices  of  a  certain  division ;  .and  it 
tihid  down  in  Paley  on  Convictions,  p.  24,  ed.  1838,  that  if  any  thing  be  directed  to 
k  done  "  in  the  division  by  the  magistrates  acting  for  the  division,  any  magis- 
Me  of  the  county  present  at  a  meeting  in  the  division  is  competent  for  that 
pvpose."  This  is  upheld  also  in  2  Keble,  559 ;  3  Keble,  383 ;  1  Sau.  2G3 ; 
idCfey'^  case,  2  Salk.  480;  lb.  473;  Anon.  12  Mod.  Rep.  546.  It  is  necessary  to 
ibfiate  the  inference  which  will  be  attempted  to  be  drawn  ft-om  Reg,  v.  Martin  (2  Q.  B. 
M7,  n.),  which  was  an  application  under  the  ss.  94  &  95  of  5  &  6  Wm.  4,  c.  50, 
liiich  provides  that  a  bill  of  indictment  may  be  ordered  to  be  prepared  for  the  non- 
plfui  of  a  hijghway  by  the  justices  at  a  special  sessions  "  to  be  held  withi^  the  division 
ll  which  the  Said  highway  may  be  situate."  There  the  jurisdiction  was  held  not  to 
,ap|«ar,  where  the  sessions  were  not  stated  to  be  within  such  division.  But  a  distinction 
m  be  well  drawn  between  these  cases ;  for  Reg.  v.  Martin  was  on  a  statute  in  which 
[k  jurisdiction  was  exercised  to  prefer  an  indictment,  but  here  only  to  make  an  order 
^maintenance.  Previously  to  a  recent  case,  it  was  held  that  the  costs  of  such  indict- 
•■eat  must  alwa3rs  fall  on  the  parish,  and  the  importance  was  great  of  having  the  pro- 
ta&ig  in  the  neighbourhood  of  the  locus  in  quo ;  but  it  is  a  very  different  thiug  in 
NSiating  a  child,  where  local  knowledge  is  needless,  neither  havQ  the  overseers  an 
iterest  in  the  order.  [Wiohtman,  J. — ^What  are  your  other  points,  Mr*  Archbold  ?] 
iMold. — ^There  are  several,  my  lord.  Keane. — My  lord,  it  is  extremely  important 
k  liave  the  decision  of  the  Court  on  this  point;  [Wig  htm  an,  J. — ^What  is  meant 
^a  petty  Sessional  division  ?]  Keane. — ^There  is  no  such  thing,  my  lord.  Neither  in 
In's  Justice  of  the  Peace  nor  in  ArchbolcTs  Poor  Law  can  I  find  any  such  term  once 
Ued.  ArcMfold. — It  is  named  in  9  Geo.  4,  c.  43,  s.  6.  Keane, — Indeed  there  is 
Bt  a  word  about  it  in  the  whole  Act ;  the  only  mention  is  of  a  "  lawful  division  for 
Biding  special  sessions."  [Wiohtman,  J. — State  some  of  your  other  material  ob- 
eetions.]  Archbold. — ^The  whole  of  the  first  part  of  the  order  is  bad,  as  shewing  no 
Biisdiction.  (He  referred  to  the  second  ground.)  It  may  have  been  that  the  woman 
ras  deliyered  more  than  six  months  before  the  Act  passed.  Keane. — The  very  words 
f  die  order  are  within  six  calendar  months  since,  and  the  date  of  the  birth  is  stated. 
irchbold. — ^That  is  under  a  videlicet.  But  there  is  no  statement  that  the  woman  was 
ending  in  the  petty  sessional  division  at  the  time  of  the  application,  which  is  the 
jnvndwork  of  the  jurisdiction.  It  is  very  well  to  say  there  is  a  distinction  between 
Ibb  case  and  that  in  Reg.  v.  Martin,  but  it  is  a  distinction  virithout  a  difference. 
WiGHTMAV,  J. — In  that  case  it  was  important  that  it  should  be  in  the  neighbourhood ; 
ken  tiiere  is  the  case  in  Salkeld.]  Archbold. — That  had  nothing  to  do  with  this 
He  at  all,  and  referred  to  2  &  3  Chas.  2.  [Wiohtman,  J. — We  ought  to  have 
,  to  see  what  the  wOrds  were.  What  other  objection  have  you  ?]  Archbold. — 
he  evidence  of  the  corroborating  witnesses  does  not  appear  on  the  order  to  have  been 
ken  on  oath.  Keane. — ^There  is  nothing  in  the  statute  which  requires  it  to  be 
ken  up€m  oath.  Section  3  merely  directs  the  justices  "  to  hear  the  evidence 
/'  &c.  Not  a  word  does  it  contain  about  being  taken  on  oath.  .  [Wiohtman,  J.— 
len  you  mean  that  it  is  unnecessary  for  the  justices  to  take  evideofce  on  oath  ?] 
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Keane — No  ;  they  will  be  presumed  to  have  done  rightly.     Either  the  language  of  the 
statute  includes   and  imports  that  the  evidence  was  taken  on  oath,  or  it  does  not 
If  it  does,  then,  as  it  follows  the  express  words  of  the  statute,  the  or4er  includes  and 
imports  that  it  was  so  taken.     If  the  statute  does  not  include  and  import  that  the  efi- 
dence  was  on  oath,  then  it  is  not  requisite  that  it  should  be  so  taken  or  so  stated. 
Orders  of  removal  have  been  held  valid  though  not  founded  on  examination  taken  upon 
oath.     {Hunger  Munger  v.  Warden,  2  Sess.  Ca.  40 ;  2  Bott.  817.)     The  order  in  Reg, 
V.  Lewis  (S  Ad.  &  £11 .  881)  does  not  allege  that  the  evidence  was  on  oath,  neither  do 
the  forms  settled  by  Mr.  Archbold's  New  Poor  Law  Act,  5th  ed.  p.  28.     We  haie 
followed  the  statute,  and  shewed  that  we  have  done  all  the  preliminary  acts  essential  to 
the  jurisdiction.    Archbold, — ^The  order  must  expressly  state  the  evidence  to  hive 
been  on  oath,  though  the  statute  states  nothing  about  it.     Reg,  v,  Jones,  New  Sess. 
Cases,  pt.  2 ;  JSx  parte  Gray,  1  Bit.  &  Sym.  116,  which  was  on  the  Masters  and 
Servants  Act,  the  4  Geo.  4,  c,  34 ;  and  there  it  was  held  that  the  jurisdiction  was  not 
sufficiently  shewn,  for  it  was  not  stated  that  the  justices  took  the  evidence  on  oath. 
Keane, — The  statute  requires  the  complaint  to  be  on  oath  there.     [Wightman,  J.— 
Let  me  see  the  Act ;  it  states  that  the  complaint  must  be  on  oath.]     Archbold,-^Bat 
afterwards  there  is  no  such  direction.     [Wigutman,  J. — ^I'he  words  are  simply  to  en- 
power  the  justice  to  issue  his  warrant  for  apprehending  such  labourer,  &c.  and  to  a- 
amine  into  the  nature  of  the  complaint ;  "  and  if  it  appear,  &c.,  it  shall  be  lawful,"  &c. 
What  are  the  other  objections  ?]     Archbold. — ^To  state  that  a  justice  acts  for  tk 
county  is  not  enough  ;  it  should  state  he  is  of  the  county,  for  otherwise  he  may  bet 
justice  of  Cornwall  acting,  without  any  right  to  do  so,  for  Berkshire.     The  autfaori^ 
to  make  it  must  appear  on  the  face  of  the  order ;  the  Court  will  intend  nothing  it 
favour  of  the  jurisdiction,  but  only  in  favour  of  that  which  follows  the  jurisdictiaB. 
(Reg,  V.  Spackman,  2  Q.  B.  301.)     Acting  may  mean  playing,     llie  most  rigid  ob* 
servance  is  required  of  the  preliminaries  of  jurisdiction.     (Reg.  v.  Cariworth,  3  6. 
8l  Dav.  163.)     Keane, — Rex  v.  Dohhyn  (I  Salk.  474)  decides  that  a  statement  of  die 
justices  in  the  county  would  be  wrong,  but  a  statement  of  justices  for  the  county  is 
sufficient ;  and  the  case  of  Rex  v.  Andover  (Cald.  373)  also  decides  that  justices  acting 
for  the  division  must  imply  that  they  were  justices  acting  for  the  county. 

WiGHTMAK,  J. — ^This  rule  must  be  made  absolute,  llie  objection  upon  the  gromd 
that  part  of  the  material  evidence  is  not  stated  to  have  been  taken  on  oath  by  tk 
justices  at  the  petty  sessions  is  an  important  one.  It  certainly  does  not  appear  heie 
that  the  evidence  was  so  taken.  The  cases  of  Reg,  v.  Jones  and  Ex  parte  Gray  are  dfr 
cidedly  authorities  in  this  case,  for  they  were  upon  a  statute  which  docs  not  exprefiif 
state  tiiat  the  evidence  should  be  upon  oath,  and  neither  does  this ;  and  yet  it  v» 
held  in  those  cases  that  the  order  was  fatally  defective  on  that  ground 
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Barnes  v.  White  and  ANOTHBE.(a) 

The  turnpike  statutes  A  ^5  Wm,  4,  c.  10,  and  3  Geo,  4,  c,  126'-'T\flli^C<nurieiiim^Wmnrmi. 

A  local  Act  (53  Geo.  3,  c,  92),  for  amending  the  roads  and  highways  in  the  Isle  qf  Wight,  emfmmd 
certain  commissioners  to  take  certain  tolls  at  the  several  turnpikes  or  toll-gates  wkiekwifii^ 
erected  on  the  roads  by  virtue  of  the  Act,  The  Act  authorized  the  commissioners  to  borrow  tsMi^ 
for  the  purposes  of  the  Act,  and  to  mortgage  the  tolls  for  any  term  during  the  eontinsumte  <f  A> 
Act,  as  a  securitg  for  the  repayment  of  such  money.  The  time  limited  by  the  Act  for  Us  «•!«► 
ance  had  exjnred,  unless  it  was  continued  by  the  statute  i  8f  b  Wm,  4,  c.  10,  for  eontinidn§^ 
Acts  for  making  turnpike-roads  in  Great  Britain.  • 

Held,  that  the  local  Act,  though  not  exclusively  a  turnpike  road  Act,  was  mthin  the  9piritsf,m 
continued  by,  the  4  ^"  5  Wm.  4,  r.  10. 

The  plaintiff  was  convicted  under  the  general  turnpike  statute,  3  Geo,  4,  e,  126,  for  forcibly  psi^ 
through  a  toll-gate  situate  on  a  turnpike-road  made  under  the  authority  of  the  local  Act,  53  (r».*i 

(a)  Reported  by  W.  Patkrson,  Esq.,  Darrister-at-law. 
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r.  92,  and  thereby  avoiding  the  toll  due.     The  plaintiff  refiised  to  pay  the  mm  in  tchich  he  was 

conmctedf  and  a  warrant  of  distress  against  his  goods  was  issued.  The  conviction  contained  no 
udjudication  of  the  payment  of  the  penalty,  but  followed  the  form  given  in  the  schedule  to  3  Geo,  4, 
e.  126. 

ftld,  that  it  wot  therefore  not  bad. 

Instating  the  offence  in  the  conviction  more  fully  than  in  the  warrant  is  not  a  variwice,  if  the  same 
^enee  is  substantially  stated  in  the  warrant ;  and  therefore  where  the  conviction  stated  the  offence 
h  be  forcibly  passing  through  a  toll-gate  situate  on  a  turnpike-road,  and  the  warrant  stated  the 
tM^gate  to  be  situate  in  the  particular  parish  arid  county,  but  omitted  to  state  that  the  toll-gate  was 
M  a  tumpike-road,  held  not  bad  on  the  ground  of  variance. 

Re  loeal  Act  empowered  commissioners  to  take  tolls  at  the  several  **  turnpikes  or  toll-gates  *'  erected 
vptn  the  roads  by  virtue  qfthat  Act ;  and  the  general  turnpike  Act,  3  Geo.  4,  c.  126,  s.  4\,  gives  a 
ftnaity,  '*  tf  any  person  shall  fraudulently  or  forcibly  pass  through  any  such  toll-gate."  The 
warrant  stated  the  offence  to  be  with  a  carriage  forcibly  jtassing  through  a  certain  toll-gate,  by 
meant  whereof  the  payment  of  toll  in  respect  of  the  carriage  was  avoided. 

BU^  that  the  warrant  was  not  void  for  not  stating  that  the  toll-gate  was  situate  on  a  turnpike-road. 

htl^form  of  warrant  given  by  the  3  Geo.  4,  c.  12G,  one  moiety  of  the  penalty  it  to  be  paid  to  the 
saneyor  of  the  turupike-road : — Held,  that  such  fortn  need  not  be  strictly  followed,  and  therefore 
that  where  the  warrant  ordered  a  moiety  of  the  penalty  to  be  paid  to  the  treasurer  qfthe  commis- 

■^  mmersfor  amending  the  roads  and  highways  in  the  Isle  of  Wight,  such  warrant  did  not  shew  a  mis- 

■  tjtpropriation  of  the  penalty, 

mU  also,  that  no  demand  of  the  penalty  was  requisite  previously  to  issuing  the  warrant  of  distress 
mder  3  Geo.  4,  c.  126,  s.  141. 

rIS  was  an  action  of  trespass  for  breaking  and  entering  the  plaintiff's  close,  in 
the  parish  of  Carisbrooke,  in  the  Isle  of  Wight,  called  "the  timber-yard,"  and 
IBBOg  and  taking  certain  of  his  goods  and  chattels.  The  defendants  pleaded  not  guilty 
statute,  upon  which  plea  issue  was  joined.  The  cause  caroc  on  for  trial  at  the  last 
Assizes  for  the  county  of  Southampton,  on  the  15th  day  of  July,  before 
ttteson,  J.,  and  a  special  jury,  when  a  verdict  was  found  for  the  plaintiff,  with  21,  9s.  6d. 
!8,  subject  to  the  opinion  of  this  Hon.  Court  upon  the  following 

Case, 

Tb&  defendants  are,  and  at  the  respective  times  of  the  making  by  them  of  the  convic- 

and  of  the  signing  by  them  of  the  warrant  of  distress  and  of  the  committing  of  the 

hereinafter  mentioned  were,  t^'o  of  her  Majesty's  justices  of  the  peace  for  the 

of  Southampton,  acting  in  and  for  the  division  of  the  Isle  of  Wight,  in  the  said 

»nty. 

On  the  3rd  of  June,  A.D.  1843,  the  plaintiff  having  been  duly  summoned,  to  answer 
liofDrmation  in  respect  of  the  subject-matter  of  his  conviction  hereinafter  mentioned, 
feared  before  the  defendants  with  his  attorney,  and  objected  that  the  local  Act  herein- 
mentioned  had  expired,  and  therefore  that  the  defendants  had  no  jurisdiction  to 
the  complaint.    The  defendants  overruled  the  objection,  and  proceeded  to  hear  the 
as  set  out  in  the  conviction  hereinafter  mentioned,  and  thereupon  the  plaintiff  was 
iricted  before  the  defendants,  acting  as  such  justices ;  and  of  such  conviction,  under 
ifte  hands  and  seals  of  the  defendants,  the  following  is  a  copy  : — 

lile  of  Wight,  in  the  1  Be  it  remembered,  that  on  the  3rd  day  of  June,  in  the  sixth 
CWy  of  Southampton,  J  year  of  the  reign  of  her  Majesty  Queen  Victoria,  and  the 
jui  of  our  Lord,  1843,  James  Barnes,  of  the  parish  of  Carisbrooke,  in  the  Isle  of 
%^t,  in  the  County  of  Southampton,  builder,  is  convicted  on  the  oath  of  Charles 
Kewnham,  a  credible  witness,  before  us,  two  of  her  Majesty's  justices  of  the  peace  act- 
Sag  in  and  for  the  said  county  of  Southampton,  and  for  tLe  division  of  the  Isle  of  Wight, 
It  die  said  county,  for  that  he  the  said  James  Barnes,  on  the  30th  day  of  May  last,  in 
tte  parish  of  Carisbrooke  aforesaid,  in  the  isle  and  county  aforesaid,  on  the  tumpikc- 
Md  before  then  made  and  then  bemg  under  the  authority  of  an  Act  of  Parliament,  made 
aid  pawed  in  the  53rd  year  of  the  reign  of  his  late  Majesty  King  George  the  Third, 
.  Sir  amending  the  roads  and  highways  in  the  Isle  of  Wight,  with  a  certain  carriage,  to 
wit,  a  cart  drawn  by  one  horse,  did  unlawfully,  fraudulently,  and  forcibly  pass  through 
a  certain  toll-gate,  then  and  there  legally  situate  and  being  under  the  authority  of  the 
nid  Act,  by  reason  whereof  the  payment  of  a  certain  toll,  to  wit,  the  sum  of  three- 
pence, then  and  there  legally  due,  demanded,  and  payable  under  the  authority  of  the 
said  Act,  by  and  from  the  said  James  Barnes,  for  and  in  respect  of  the  said  carriage  so 
drawn  as  aforesaid,  waa  avoided,  contrary  to  the  form  of  a  statute  made  in  the  third  year 
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of  the  reign  of  his  late  Majesty  King  George  the  Foiurth*  intituled  **  An  Act  to  amenc 
the  general  Laws  now  in  heing  for  regulating  Turnpike-roads  in  that  part  of  Greai 
Britain  called  England."  And  we  do  hereby  declare  and  adjudge  that  the  said  Jamc 
Barnes  hath  forfeited  for  the  said  offence  the  sum  of  two  pounds  and  two  shiUlDgs. 

Given  under  our  hands  and  seals  the  day  and  year  first  above  written. 

R.  Walton  White.     (L.  S.) 
Thomas  Gooki.  (L.  S.) 

The  plaintiff  refused  to  pay  the  said  sum  of  2/.  2s.  which*  by  liie  conviction,  he  wu 
Euljudged  to  have  forfeited,  and  accordingly  on  the  5th  day  of  June,  1843,  oaosed  the 
iefendants  to  be  served  with  a  notice  of  such  refusal  (of  which  a  copy  was  set  out  in  the 
case,  but  the  same  is  here  omitted,  as  nothing  turned  on  it). 

Notwithstanding  this  notice,  the  defendants  afterwards,  on  the  lOth  day  of  the  nme 
month  of  Jime,  issued  a  distress  warrant  under  their  hands  and  seals,  of  which  waimt 
the  following  is  a  copy : — 

Isle  of  Wight,  in  the    *)      To  the  constables  of  the  hundred  of  the  West  Medentb  '^ 
county  of  Southampton,  /the  Isle  of  Wight,  in  the  county  of  Southampton,  and  al 
Dther  constables  whom  it  doth  or  may  concern,  and  especially  to  Thomas  Hayter  Chile. 
Whereas  James  Barnes,  of  the  parish  of  Carisbrooke,  in  the  Isle  of  Wight,  in  the 
county  of  Southampton,  builder,  was  on  the  third  day  of  June,  now  instant,  confklii 
before   and  by  us,   the  undersigned,   two   of  the  justices  of  our  Lady  tiie  Qmou 
assigned  to  keep  the  peace  of  our  said  Lady  the  Queen  within  the  same  oom^. 
and  also  to  hear  and  determine  divers  felonies,  trespasses,  and  other  nusdeeds  vite 
the  same  county  done  and  committed,  on  the  oath  of  Charles  Newnham,  a  uufikb 
witness,   for  that  he,   the   said   James    Barnes,    on    the   30th   day  of    May  vaw 
last  past,  at  the  parish  of  Carisbrooke  aforesaid,  in  the  isle  and  county  aforesaid,  vih. 
a  certain  carriage,  to  wit,  a  cart  drawn  by  one  horse,  the  said  cart  then  and  tkiB 
having  two  wheels,  and  the  felloes  of  such  wheels  being  then  and  there  of  less  Ixtidtb 
tlian  three  inches,  to  wit,  of  the  width  of  two  inches,  did  unlawfully,  fraudulendy,inA 
forcibly  pass  through  a  certain  toll-gate,    then    and   there    situate    and  being,  by 
means  whereof  the  payment  of  a  certain  toll,  to  wit,  the  sum'  of  threepence,  Ikit 
and  there  legally  due  and  payable  by  and  from  the  said  James  Barnes,  for  and  in  re- 
spect of  the  said  carriage  so  drawn  as  aforesaid,  was  avoided,  contrary  to  the  statutes 
in  such  case  made  and  provided,  by  reason  whereof  the  said  James  Barnes  hA 
forfeited  and  become  liable  to  pay,  and  -we  adjudge  that  he,  the  said  James  BttMB^ 
shall  forfeit  and  pay,  the  sum  of  two  pounds  and  t^vo  shillings,  to  be  distributed  i* 
hereinafter*  mentioned,  which  said  sum  he,  the  said  James  Barnes,  hath  refused  to  W  S 
these  are,  therefore,  in  her  Majesty's  name,  to  charge  and  command  you  to  lety  4* 
said  sum  of  two  pounds  and  two  shillings  by  distress  of  the  goods  and  chatteb  iof  lb0 
said  James  Barnes ;  and  if  within  four  days  after  such  distress  by  you  taken,  the  Mod 
sum,  together  with  the  reasonable  costs  and  charges  of  taking  and  keeping  Hbt  ihaA 
shall  not  be  paid,  that  then  you  do  sell  the  goods  and  chattels  so  by  you  distniBedi 
and  out  of  the  money  arising  by  and  from  such  sale  you  do  pay  one  moiety  of  ^ 
said  sum  of  two  pounds  and  two  shillings  to  Marie  Morgan,  of  Newi>ort,  in  the   ' 
isle,  who  informed  us  of  the  said  offence,  and  the  other  moiety  thereof  io  the 
of  the  commissioners  for  amending  the  roads  and  highways  in  the  Isle  of  Wight, 
the  place  where  the  said  offence  was  committed,  returning  the  overplus,  on  demand,  tP 
him,  the  said  James  Barnes  (the  reasonable  charges  of  taking,  keeping,  and  selling  tt^  i 
said  distress  being  deducted)  ;  and  if  sufficient  distress  cannot  be  found  of  thcgW* 
and  chattels  of  the  said  James  Barnes  whereon  to  levy  the  said  sum  of  two  pin* 
and  two  shillings,  that  then  you  certify  the  same  to  us,  together  with  this  our  mrat^ 
Given  under  our  hands  and  seals  at  the  Guildhall  in  Newport,  in  the  Isle  of  Wi^ 
this  10th  day  of  June,  1843. 

R.  W.  White.     (L.S.) 
Thos.  Cookb.       (L.S.) 
£    s.    d. 

Levy  fine  2     2     0 

Costs  ...         0    5     0 


£2     7     0 


mt 
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lanoe  and  under  the  authority  of  this  warrant,  the  trespasses  complained  of 
;laration  were  committed  hy  the  defendants.  The  plaintiff,  disputing  the 
L  of  the  defendants  to  make  such  conviction,  or  to  issue  such  warrant,  and 
Iso  to  the  form  hoth  of  the  said  conviction  and  warrant,  on  the  SOth  day  of 
konth  of  June  caused  same  to  he  served  with  a  notice  of  action  (a  copy  of 
e  was  given  in  the  case,  but  the  same  being  in  the  usual  form  is  here 

ion  was  commenced  on  the  4th  day  of  August,  1843. 
idings  in  this  action,  and  also  an  Act  passed  in  the  53rd  year  of  the  reign 
I  Majesty  King  George  the  Third,  intituled  "  An  Act  for  Amending  the 
Highways  in  the  Isle  of  Wight,"  copies  of  which  accompany  this  case,  are 
led  and  taken  as  part  thereof,  and  may  be  referred  to  if  necessary. (a) 
/ourt  shall  be  of  opinion  that  the  plaintiff  is  entitled  to  recover  in  this  action, 
the  verdict  found  for  him  is  to  stand ;  but  if  the  Court  shall  be  of  a  contrary 
m,  then  judgment  of  nonsuit  is  to  be  entered. 

I,  Serjt.  for  the  plaintiff  (Butt  with  him). — ^The  conviction  was  under  the 
umpike  Act,  3  Geo.  4,  c.  1 26,  but  the  question  whether  any  toll  was  due  or  not, 
1  on  the  local  Act,  53  Geo.  3,  c.  92,  having  or  not  been  continued  and  kept 
e  statute  4  &  5  Wm.  4,  c.  10.  It  is  submitted  that  the  local  Act  has  not 
pt  alive.  Its  titie  is  "  An  Act  for  Amending  the  Roads  and  Highways  in 
Wight ;"  but  highways  are  not  necessarily  turnpike-roads,  and  the  statute 
I.  4,  c.  10,  is  only  for  the  continuing  of  Acts  for  making  and  amending  and 
umpike-roads.  This  local  Act  is  not  for  making  as  well  as  amending  roads, 
delusively  a  turnpike  Act.  The  20th  section  gives  a  power  to  the  com- 
to  erect  turnpikes  and  toll-houses  in  or  upon  the  sevend  roads  within  the 
entioned  in  the  Act,  and  the  23rd  section  enumerates  the  tolls  which  may 
but  it  is  contended,  that  the  continuing  Act  of  4  &  5  Wm.  4,  c.  10  was  not 
3  revive  parts  only  of  an  Act,  where  the  Act  itself  would  have  died,  and  does 
ore,  apply  to  Acts  which,  like  this  local  Act,  are  not  exclusively  turnpike 
iNDAL,  C.  J. — Is  there  not  in  the  local  Act  any  clause  by  which  the  corn- 
are  empowered  to  borrow  money  upon  the  security  of  the  tolls,  because 

lUowing  are  the  material  clauses  of  the  commissioners,    or  any  person  or  persons  to  be 

eo.  3,  c.  92  (local  and  personal,  public),  appointed  by  virtue  of  this  Act  collector  or  col- 

>,  '*An  Act  for  amending  the  Roads  and  lectors  as  aforesaid,  to  demand  and  take  the  several 

.  the  Isle  of  Wight.*'    Sec.  1.  That  the  tolls  and  duties  following,  at  each  and  every  of  the 

hes  there  named,  includiDg  the  parish  of  several  and  respective  turnpikes  or  toll  agates  or 

<«  and  the  several  extra-parochial  parts  toll -houses,  or  turnpike  or  toll-gate  or  toll-bouse, 

sland,  shall  be  and  the  same  are  hereby  or  side-bar  or  side-gate  which  shall  be  erected  upon, 

,  for  the  purpose  of  widening,  repairing,  across,  or  on  the  sides  of  the  said  roads,  or  any  of 

and  supporting  the  several  roads  or  them,  by  virtue  of  this  Act,**  &c.     Then  follows 

thin  the  said  several  parishes,  liberties,  an  enumeration  of  the  tolls  authorized  to  be  taken, 
ms,  and  extra- parochial  parts,  and  for         Sec.  39.    The  commissioners  are  empowered  to 

rryingthe  severed  powers  and  provisions  borrow  money  for  the  purposes  of  the  Act,  and  '*  to 

nto  execution.**  assign  over  or  mortgage  the  tolls  hereby  granted, 

ppoints    commissioners    for   executing  or  any  part  thereof,  and  the  several  turnpikes  and 

toll -houses  to  be  erected  on  the  said  road  (the 
"  That  it  shall  be  lawful  for  the  said  charges  of  such  assignments  and  mortgages  to  be 
rs,  and  they  are  hereby  authorized  and  paid  out  of  the  said  tolls),  for  any  term  during  the 
to  erect  or  cause  to  be  erected  such  num-  continuance  of  this  Act,  as  a  security  for  the  re- 
bars,  or  turnpikes,  and  side -bars  or  side-  payment  of  such  sum  or  sums  of  money,  with  in* 
>on,  or  across  the  said  several  roads  or  terest  for  the  same,  to  the  person  or  persons  who 
r  any  of  them,  within  the  parishes  and  shall  advance  and  lend  such  money,  his,  her,  or 
taid,  and  in,  upon,  or  across  any  roads,  their  executors,  administrators,  and  assigns,**  &c. 
s  leading,  or  that  may  hereafter  lead  into  Sec.  86  directs  that  penalties  imposed  by  virtue 
same ;  and  also  one  or  more  toll-house  or  of  that  Act,  and  not  otherwise  directed  to  be  ap- 
with  suitable  conveniences  thereto,  and  plied  by  that  Act,  **  shall  be  from  time  to  time  paid 
ad  inclose  on  the  sides  of  the  said  road  to  the  treasurer  or  treasurers  of  the  said  commis- 
len-spots  for  such  toll-houses,  not  ex-  sioners,  and  applied  in  the  repairs  of  the  said 
fourui  of  an  acre  each,  and  fh>m  time  roads.** 

ke  down  and  remove  such  turnpikes  and         Sec.  93.  *'  That  this  Act  shall  (so  far  as  respects 

IS  they,  the  said  commissioners,  or  any  the  turnpikes  and  tolls,  and  moneys  advanced  or  to 

'e  of  them,  shall  think  proper  and  direct  be  borrowed  on  the  credit  tbereoQ  commeDoe  and 

and  to  erect  others  in  the  place  thereof,  take  place  on  the  Uth  day  of  October  next,  and 

tlier  place  or  places  as  they  shall  think  shall  oe  in  fbrce  and  have  oontlniuuioe  for  and  dur- 
ing the  tsm  of  tweotyont  years,  and  from  thenee 

*^ThBt  It  shall  be  lawM  for  the  said  to  the  end  of  the  then  next  session  of  Fariiament.'* 
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that  may  have  an  important  bearing  on  the  question  of  the  Act  being  continued  ?] 
By  the  39th  section,  the  commissioners  are  empowered  to  borrow  money,  and  ta 
mortgage  the  tolls  as  a  security  for  the  same;  but  the  mortgage  is  to  be  only  for  a 
term  during  the  continuance  of  the  Act.     Then  as  to  the  conviction,  there  is  no  daote 
in  the  local  Act  applicable,  and  the  same  is  not  warranted  by  the  3  Geo.  4,  c.  126, 
under  which  it  is  made ;  the  41st  section  of  that  Act,  which  imposes  a  penalty  kt 
forcibly  passing  through  any  toll-gate,  declares  that  every  such  person  shall  for  emery 
such  offence  forfeit  and  pay  any  sum,  &c.     Now  in  this  conviction  there  'a  no  adjudi- 
cation of  payment,  but  it  simply  states  that  "  James  Barnes  hath  forfeited  for  the  aiid 
offence/'  &c.     The  conviction  is,  therefore,  uncertain  in  not  ascertaining  to  whom  the 
penalty  is  to  be  paid.     As  to  this  Rex  v.  Scale  (8  East,  568)  is  in  point.    There  t 
conviction  on  the  42  Geo.  3,  c.  11 9,  against  illegal  lotteries,  directing  the  penaky  t» 
be  distributed  "  as  the  law  directs,"  without  ascertaining  tlie  persons  to  whom  it  was 
to  be  paid,  was  held  bad  for  uncertainty.  .    [Tikdal,  C.  J. — Is  any  form  given  by 
the  Act  42  Geo.  3,  c.  119  .^  because  there  is  by  the  present  Act.     CassawBLL,  J.*- 
By  the  148th  section  of  this  Act  it  is  declared  that  the  forms  in  the  schedule  are  to  lia 
used,  and  that  no  objection  shaU  be  made  for  want  of  form.]     It  is  submitted  that 
this  is  not  an  objection  of  form,  but  of  substance.     There  must  be  a  forfeiture  hy  a 
neglect  to  pay  before  any  distress  can  issue  under  the  141st  section  of  the  Act.  AnoUxr. 
objection  is,  that  there  are  variances  between  the  warrant  and  conviction*    The  warmfe 
states   the  offence  to  be  forcibly  passing  through  a  certain  toll-gate   "then  and 
there  situate  and  being,"  and  does  not  state,  as  the  conviction  does^  that  the  toli«gafe». 
is  situate  on  the  turnpike-road.     [Tindal,  C.  J. — Is  it  a  variance*  or  is  it  any  thiag 
more  than  this,  that  the  warrant  does  not  state  so  much  as  the  conviction  ?]    It  »- 
apprehended  that  it  is  a  variance ;  at  all  events,  the  warrant  is  void,  and  there  is  Jd 
offence,  unless  the  toll-gate  is  on  a  turnpike-road,  and  there  is  nothing  in  the  wanaaft^ 
from  which  it  can  be  necessarily  inferred  that  it  is  so  situated.     The  stating  that  tbe 
toll  was  avoided  "  contrary  to  the  statutes  in  such  case  made  and  provided,"  is  toi>- 
general,   when  the  language  before   was  not    sufficient  for  any  such  implicatioii. 
(Wickes  V.  Cluttcrbuck,  10  Moore,  63.)     The  General  Turnpike  Act,  3  Geo.  4,  c.  1% 
gives  no  right  to  the  toU,  but  creates  the  offence  of  forcibly  passing  the  toll-gate;  it 
is  under  the  local  Act  that  the  right  to  tolls  is  given,  and  by  that  it  is  to  be  a  toll  oa 
a  turnpike-road ;  it  must,  therefore,  be  shewn  to  be  a  toll-gate  in  connection  widi  t 
turnpike-road,  or  the  warrant  does  not  disclose  any  offence.     Another  objection  il^ ' 
that  the  warrant  contains  a  misappropriation  of  the  penalty.     The  141&t  section  tt 
3  Geo.  4,  c.  126,  directs  one  moiety  to  be  paid  "  to  the  treasurer  to  the  commissionai 
for  repairing  and  maintaining  the  road  on  which  the  offence  shall  have  been  cooi- 
mitted  ;"  but  the  warrant  directs  one  moiety  to  be  paid  to  the  treasurer  of  the  com- 
missioners for  amending  the  roads  and  highways  in  the  Isle  of  Wight.     It  is  not  ii  i 
the  warrant  shewn  that  it  is  the  road  on  which  the  offence  was  committed.     There  htf  I 
also  not  been  a  sufficient  adjudication  as  to  the  costs.     At  the  end  of  the  warrant  i-j 
is  stated,  •'  Costs,  five  shillings."      There  are  two  sets  of  coste :  there  are  ibom\ 
attending  the  information  and  conviction,  and  the  costs  of  taking  and  keeping  tiia 
distress ;  but  there  is  no  adjudication  as  to  the  former.     Lastly,  there  does  not  appear 
a  sufficient  demand  of  the  penalty  to  have  been  made  before  the  distress.     [Cbim- 
WELL,  J. — The  141st  section  of  the  Act  seems  strong  against  you  on  that  point; 
the  penalty,  it  is  there  stated,  is  to  be  levied  upon  proof  and  conviction  of  the  (^ence» 
and  not  upon  demand.] 

Byles,  Serjt.  (with  him  Barstow),  contrk,  was  directed  to  confine  himself  to  die 
third  objection,  viz.  as  to  the  warrant  being  void  for  not  stating  the  toll-gate  to  he  on 
a  turnpike-road.  It  clearly  appears,  from  the  warrant,  that  the  offence  was  committed 
on  a  road  in  the  Isle  of  Wight ;  and  the  20th  section  of  the  local  Act  gives  power  ft)- 
the  commissioners  to  erect  toll-gates  on  every  road  in  that  isle,  therefore  it  was  a 
road  on  which  the  toll-gate  might  be  erected.  A  warrant  ought  not  to  be  constroed 
so  strictly  as  a  conviction,  as  there  is  more  time  given  for  drawing  the  latter  than  the 
former.  The  41st  section  of  3  Geo.  4,  c.  126,  describes  the  offence  to  be  fordhly 
passing  through  any  such  toll-gate  ;  the  difficulty  is  as  to  the  word  "  such ;"  if,  as  it 
would  appear,  there  is  no  antecedent  to  it,  it  may  be  struck  out,  and  then  it  beccnnet  a 


HILAEY  TERM,  1645.  190 

toD-gate  absolute.  Besides,  no  objection  should  be  made  that  the  warrant  does  not 
Mow  the  precise  words  of  this  41st  section,  as  defects  in  form  are  cured  by  the  148th 
section.  The  forms  given  by  the  Act  are  not  peremptorily  required  to  be  used,  but 
tiie  148th  section  says  only  that  such  forms  "  may  be  used ;"  the  difference  in  this 
lespect  between  "may"  and  "shall"  is  shewn  in  Davison  v.  Gill  (1  East,  72).  It 
ako  appears  by  the  warrant  that  the  plaintiff  passed  through  a  toll-gate,  by  means 
nkereof  the  payment  of  a  toll  then  legally  due  was  avoided.  [Caesswell,  J. — The 
^|De8tion  is,  whether  there  may  not  be  a  gate  for  collecting  tolls  other  than  turnpike 
toik.]     The  word  toll-gate  has  in  the  Act  a  certain  definite  sense. 

duumell,  Serjt.  replied. 

TiNDAL,  C.  J.—- It  appears  to  me  that  the  defendants  are  entitled  to  the  judgment  of 
tiie  Court  in  their  favour.  There  have  been  several  objections  taken  on  the  part  of  the 
pbmtiff.  The  first  was,  that  the  local  statute  of  53  Geo.  3,  c.  92,  has  not  been  continued 
by  the  general  Act  4  &  5  Wm.  4,  c.  10 ;  but  I  think  that  when  the  object  and  intention 
of  the  former  Act  are  looked  at,  it  is  manifest  that  it  has  been  continued.  One  of  the 
ilijects  must  have  been  that  persons  who  had  lent  money  for  the  purposes  of  such  local 
A^  should  not,  at  the  expiration  of  that  Act,  be  without  any  security  for  the  money  they 
■ly  have  so  advanced.  By  the  39th  section  of  53  Geo.  3,  power  is  given  to  mortgage 
the  tolls  as  a  security  for  the  repayment  of  such  moneys ;  and  it  would,  therefore,  be 
if  most  mischievous  consequences  if  we  were  not  to  look  at  the  spirit  of  the  enlarging 
Act,  and  to  say  that  this  local  Act  is  not  included  therein.  The  4  &  5  Wm.  4,  c.  10, 
Mtes,  that  it  is  expedient  that  the  several  Acts  for  making,  amending,  and  repairing 
Ike  turnpike-roods  in  C^reat  Britain  should  be  continued  ;  and  then  proceeds  to  enact 
Alt  they  sludl  accordingly  be  continued.  Now,  although  it  may  be  true  that  the  local 
Act,  53  G«o.  3,  is  not  hmited  to  making  turnpike-roads,  but  is  for  amending  roads  and 
l^hways  in  t^  Isle  of  Wight,  stiU  it  certainly  falls  within  the  spirit  of  the  4  &  5 
Wm.  4,  c.  10.  The  excepted  Acts,  which  are  specified  in  the  second  section  of  that 
Mfttute,  and  which  are  for  widening  certain  streets,  shew  what  was  meant  by  the  general 
lords  Turnpike-road  Acts,  and  that  it  was  supposed  necessary  to  expressly  except 
km,  although  they  did  not  come  strictly  within  the  meaning  of  Turnpike  Acts.  The 
leoood  objection  was  as  to  the  form  of  the  conviction,  in  not  adjudicating  the  pay- 
ment of  the  penalty.  The  answer  to  that  is,  that  this  conviction  precisely  follows  the 
farm  given  in  the  schedule  to  the  statute  3  Geo.  4,  c.  126  ;  and  the  148th  section  states 
tittt  no  objection  shall  be  taken  for  want  of  form.  The  third  objection  was,  that  there 
»u  a  variance  between  the  warrant  and  the  conviction.  The  answer  is,  there  is  no 
neh  variance ;  that  the  conviction  only  states  the  ofFence  more  fuUy  than  the  warrant, 
bnt  that  in  effect  the  warrant  and  conviction  agree.  It  was  then  objected  that  the 
■arrant  was  void,  in  not  stating  the  toU-gate  where  the  offence  was  committed  to  have 
been  on  a  turnpike- road  ;  but  it  appears  to  me  that  there  is  no  ground  for  this  objec- 
tioii.  If  we  look  at  the  warrant,  it  is  true  it  does  not  state  the  toll-gate  to  be  on  a 
tompike-road,  but  it  states  what  is  equivalent ;  it  states  a  toll-gate  "  then  and  there 
■toate  and  being,  by  means  whereof  the  payment  of  a  certain  toll  then  and  there  legally 
iat  was  avoided."  I  agree  that  you  are  to  consider  the  local  Act  as  incorporated  with 
Ibe  3  Geo.  4,  c.  126,  by  the  41st  section  of  which  the  penalty  is  incurred  "if  any 
penon  shall  fraudulently  or  forcibly  pass  through  any  such  toll-gate."  Now  it  is  an 
■ttwer  to  this  objection,  that  the  warrant  follows  the  words  of  this  Act,  and  is  there- 
fore  sufficient.  Besides,  if  we  consider  the  local  Act  to  be  incorporated  with  the 
Qeneral  Turnpike  Act,  then  the  toll  is  equivalent  with  a  turnpike  toll.  The  22nd 
•ection  of  53  G^.  3  gives  the  commissioners  power  to  take  the  several  tolls  there 
CBomerated  "  at  each  and  every  of  the  several  and  respective  turnpikes  or  toll-gates  ;" 
V  which  it  appears  that  that  Act  treats  toll-gates  and  turnpikes  as  equivalent.  For 
tbeae  reasons  this  objection,  therefore,  seems  to  be  answered.  The  fourth  objection  is, 
Alt  the  warrant  does  not  shew  a  proper  appropriation  of  the  penalty ;  but  it  is 
aiffictent  to  say  that  it  is  in  the  form  given  in  the  schedule  to  the  3  Geo.  4,  c.  126.  It 
ji  true  that  the  warrant  does  not  follow  the  very  terms  of  the  form,  as  in  the  schedule 
it  18  stated  that  one-half  is  to  be  paid  to  the  person  who  informed,  and  the  other  half  to 
flie  surveyor  of  the  turnpike-road,  whilst  in  the  warrant  it  is  stated  that  the  other 
'  is  to  be  paid  to  the  treasurer  of  the  commissioners  for  amending  the  roads  and 
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higliways  in  the  Isle  of  Wight ;  hut  this  makes  no  real  differmice,  hecauae  it  may  I 
impossible  to  follow  the  precise  words  of  the  form  in  this  respect,  and  the  148th  secdo 
provides  that  the  forms  may  be  used  "  with  such  additions  and  variations  only  as  ma 
be  necessary  to  adapt  them  to  the  particular  exigencies  of  the  case."  The  fifth  objec 
tion  was,  that  there  had  not  been  an  adjudication  as  to  the  costs,  but  that  has  bee 
properly  abandoned.  And  tbe  sixth  and  last  objection  was,  that  there  has  been  n 
demand  of  the  penalty  ;  but  that  has  been  already  answered  by  the  Hist  clause,  whid 
makes  tbe  power  to  levy  depend  on  the  conviction,  and  not  upon  the  demand.  There> 
fore  I  think  not  any  of  the  objections  can  be  supported. 

Cbesswell,  J. — I  am  of  the  same  opinion.  I  am  surprised  that  there  could  have  beeo 
ever  any  doubt  that  the  local  statute  of  53  Geo.  3  was  not  continued  by  the  genenl 
statute  4  &  5  Wm.  4.  It  is  not  the  less  a  Turnpike  Act,  because  it  is  not  limited  t9 
making  turnpike- roads,  but  is  also  for  other  objects.  I  have  no  doubt  that  it  hn 
been  continued.  The  next  question  is,  whether  the  justices  have  rightly  proceeded  in 
convicting  the  plaintiff.  The  objection  to  the  form  of  the  conviction  may  be  answered^ 
that  the  statute  has  given  a  form  which  has  been  followed,  and  by  that  statute  no  ob* 
jection  for  want  of  form  is  to  be  taken.  It  is  next  said  that  the  warrant  is  bad  bf 
reason  of  a  variance  between  the  warrant  and  conviction ;  but  I  don't  think  that  there  ■ 
any  variance — the  offence  is  stated  more  fully  in  the  conviction  ;  but  if,  as  it  appead 
here,  the  same  is  substantially  stated  in  the  warrant,  it  may  be  supported  by  the  cob- 
viction.  In  Daniell  v.  Philippe  (1  CM.  &  Ros.  662)  the  conviction  was  imder  te 
Malicious  Trespass  Act,  7  &  8  Geo.  4,  c.  30 ;  the  conviction  was  for  unlawfully  and 
maliciously  damaging  a  quantity  of  rushes  of  one  David  Thomas,  and  in  the  warrant  d 
commitment  the  offence  was  alleged  to  be  having  unlawfully  trespassed  upon  lands  ia 
the  occupation  of  David  Thomas,  and  having  cut  and  carried  away  a  quantity  of  nishei. 
An  objection  was  made  that  the  conviction  did  not  support  the  commitment,  for  tlie 
former  was  an  injury  to  personal,  the  latter  to  real  property ;  but  the  Court  said  thrt 
the  objection  ought  not  to  prevail,  because  the  conviction  was  for  the  same  offenee, 
though  in  somewhat  different  language,  viz.  for  the  malicious  cutting  and  eanyiiig 
away  a  quantity  of  rushes,  and  it  proceeded  upon  the  same  statute  as  that  on  which  ^ 
commitment  was  founded.  The  main  objection  in  my  mind  which  has  been  raised,  wtt 
that  the  warrant  did  not  disclose  any  offence  at  all ;  but  on  looking  to  the  Act,  I  am  not 
satisfied  that  tbe  doubt  which  I  had  at  first  entertained  on  this  was  not  well  founded 
and  that  the  warrant  does  state  an  offence  in  words  which  are  synon3rmous  with  thoBi 
in  the  local  Act.  The  penalty  imposed  by  the  General  Turnpike  Act  is  on  any  persott 
who  shall  forcibly  pass  through  any  such  toll-gate  and  thereby  avoid  the  toll  due ;  in 
the  warrant  the  offence  is  said  to  have  been  in  the  Isle  of  Wight,  with  a  certain  carriage 
unlawfully  and  forcibly  passing  through  a  certain  toU-gate,  then  and  there  situate  and 
being,  by  means  whereof  the  payment  of  a  certain  toll,  then  and  there  legally  due,  wA 
payable  for  and  in  respect  of  the  said  carriage,  was  avoided  ;  it  therefore  appears  tB 
have  been  a  toll  due  from  carriages ;  this  brings  it  within  the  local  Act  giving  fiM 
right  to  toll,  and  is,  therefore,  an  offence  under  the  general  Act  3  Geo.  4,  c.  126. 

Erlb,  J.  concurred. 

Judgment  of  nonsuit. 


Q.B.  Wednesday,  January  22. 

The  Quben  v,  Thb  Inhabitants  of  Yblvertoft. 

Removal  to  the  mother' 9  maiden  settlement — Inquiry  into  the  father's  settlement,  when  wwwwry- 

Evidence — Practice, 

A  panper  may  be  removed  to  the  place  of  his  mother's  maiden  settlement f  (f  the  settlement  qfik 
father  does  not  appear  t  and  it  is  not  necessary  in  such  a  case  to  shew  that  any  h^uiry  has  hsm 
made  to  ascertain  the  father's  settlement.  An  examination  qf  the  pauper's  father,  m  uMth  k 
stated  that  he  believed  he  was  bom  in  London,  but  in  what  parish  he  never  heard,  aeecmpamtn 
an  order  removing  the  pauper  to  his  mother's  maiden  settlement : — Held,  that  that  statement,  as  i 
was  no  evidence  qf  the  birth-place  qf  the  father,  did  not  render  it  incumbent  upon  the  rcmofoi 
parish  to  institute  any  investigation  into  the  father's  settlement!  and  the  order  was  aeeordinti 
cor^rmed. 
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AHUr,  if  there  had  been  mty  food  etidenee  qfihe  hirth^place  qfthefatker* 

A  wUmeee  eiaied  before  the  remomng  Juetieee  that  he  was  59  yeare  old;  and  then  gate  evidence  of  a 
feet,  whieA,  according  to  hit  own  etatement  qfhie  age,  must  have  taken  place  when  he  was  between 

Zand  4  gears  old: — Held,  no  ground  for  rejecting  the  evidence  altogether. 
The  smmejfaet  was  proved  by  a  different  witness  at  the  sessions ;  and  the  objection  being  taken,  it  was 

held  that  the  respondents  were  not  bound  to  prove  their  case  at  the  sessions  by  the  same  witnesses 

whom  they  called  brfore  the  removing  magistrates. 

UPON  appeal  against  an  order  of  two  justices  removing  Charles  Page  the  younger, 
with  his  wife  and  four  children,  from  the  parish  of  Blaby.  in  the  county  of 
Leicester,  to  the  parish  of  Yelvertoft,  in  the  coimty  of  Northampton,  the  Court  of 
Qnurter  Sessions  confirmed  the  order,  subject  to  the  opinion  of  the  Court  of  Queen's 
Bench  upon  the  following  case  : — 

Two  justices,  by  their  order,  dated  14th  of  October,  1843,  removed  Charles  Page, 

ipmior,  together  with  his  wife  and  their  four  children,  from  Blaby,  in  the  county  of 

Looester,  to  Yelvertoft,  in  the  county  of  Northampton ;  the  examinations,  so  far  as 

^  were  material  to  the  case,  were  as  follows  : — ^First,  the  examination  of  the  pauper 

tD  the  effect  that  he  had  gained  no  settlement  in  his  own  right.     Second,  Charles  Page, 

ttior, — "  I  believe  I  am  upwards  of  sixty- four  years  of  age,  and  was  bom,  I  believe,  in 

iDodon,  but  in  what  parish  I  never  heard.     I  was  brought  up  by  my  grandfather  at 

Tchertoft,  in  the  county  of  Northampton,  from  about  the  age  of  two  and  a  half  years,  and 

Mver  saw  my  parents  above  three  or  four  times  afterwards,  and  don't  know  where  they 

Uonged.     I  have  never  done  any  act  to  gain  a  settlement  in  my  own  right.     I  was 

mried  at  Yelvertoft  Church,  on  Yelvertoft  Feast  Tuesday,  when  I  was  about  twenty- 

,  ^B  and  a  half  years  old,  to  Catherine  York,  single  woman,  by  whom  I  had  six  children, 

9gt  of  whom  is  the  pauper,  Charles  Page,  the  younger,  who  was  bom  at  North  Thel- 

ttoih,  and  is  about  thirty  years  old.     I  have  heard  that  my  said  wife  was  bom  at  Yel- 

Urtolt,  where  I  remember  her  parents  living,  and  where  I  believe  they  belonged.     I 

teter  heard  the  place  of  her  settlement  was  out  of  Yelvertoft.     She  died  at  North 

lUworth  about  twenty-three  years  ago."  Third,  Thomas  York, — "  I  believe  I  am  fifty- 

line  years  of  age,  and  was  bom  at  Yelvertoft ;  my  father  Samuel  and  my  mother  lived 

Affe  ever  unoe.     I  can  recollect  I  lived  with  them  until  they  died.     Catherine  York 

%!•  my  sister,  and  younger  than  me ;  she  was  bom  at  Yelvertoft.     She  is  the  same 

luauii  who  is  mentioned  in  the  certificate  of  baptism  now  produced,  marked  (A),  as 

HBg  baptized  at  Yelvertoft,  on  the  6th  day  of  July,  1 788,  and  the  same  person  who 

%n  afterwards  married  to  Charles  Page  the  elder.     I  was  present  at  the  marriage.     I 

Wifavc  my  father,  Samuel  Yoric,  belonged  to  Yelvertoft." 

The  gronnds  of  appeal  were — 

First,  That  the  said  order  and  examinations,  whereon  the  same  was  founded,  and  the 
Mlioe  thereof,  are  informal  and  bad  on  the  face  of  them,  because  the  pauper,  Charles 
Nge  the  younger,  appears  in  and  by  the  said  examinations  to  be  removed  to  his  de- 
limive  settlement  ex  parte  tnatemd,  while  it  does  not  appear  that  any  examination  or 
a^niiy  has  been  made  to  ascertain  that  the  said  pauper  had  no  derivative  settlement 
npntepaiemd;  but  on  the  contrary  thereof,  Charles  Page  the  elder,  the  father  of  the 
■Did  panper,  states  his  belief  that  he,  the  said  Charles  Page  the  elder,  was  bom  in  Lon* 
km,  and  uojnimd  facie  evidence  was  given  that  he  was  not  there  bom,  or  that  he  ac- 
fnred  no  biith  setUement  thereby. 

Second,  That  there  was  no  legal  or  sufficient  evidence  given  before  the  said  removing 
Hgistrates,  or  shewn  in  the  said  examinations,  that  Catherine  Page,  the  mother  of  the 
iud  pauper,  was  bom  in  the  parish  of  Yelvertoft. 

The  respondents,  at  the  trial,  proved  the  birth  of  Catherine  P^ge  at  Yelvertoft  by  a 
titness  not  examined  by  tiie  removing  justices,  and  did  not  call  lliomas  York,  whose 
QiminatiQn  is  above  set  out. 

The  appellants  contended  that  the  order  ought  to  be  quashed  on  the  objection  stated 
■  the  fint  ground  of  appeal,  and  also  that  it  was  not  competent  to  the  respondents  to 
iq|Knt  their  order,  without  calling  Hiomas  York  as  a  witness,  he  being  in  court,  and 
fte  appellants  requiring  that  he  should  be  called. 

The  Sessions  held  that  the  examinations  were  sufficient  in  respect  of  the  objections 
frioen  m  the  said  first  ground  of  appeal,  and  that  it  was  not  necessary  for  the  respondents 
Id  can  Thomas  Yoik  as  their  witness,  although  he  was  in  court,  aaid  the  appellants  re« 
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quired  that  he  should  be  called.    The  Sessions  confinned  the  said  order,  subject  to  tiie 
opinion  of  the  Court  of  Queen's  Bench. 

If  the  Court  shall  be  of  opinion  that  the  Court  of  Sessions  was  not  justified  in  both  or 
either  of  the  above  decisions,  the  orders  of  removal  and  order  of  Sessions  are  to  be 
quashed. 

If  this  Court  shall  be  of  opinion  that  the  Sessions  were  justified  in  both  the  said 
decisions,  then  both  the  said  orders  are  to  stand  confinned. 

K,  Macaulay  and  Simpson,  in  support  of  the  order  of  Sessions. — ^There  are  three  ob- 
jections taken  to  this  order.     First,  that  there  is  no  legal  evidence  of  the  birth  of  Cathe- 
rine Page  in  Yelvertoft ;  because  the  witness  upon  whose  examination  that  fact  depended 
before  the  justices,  could  not  have  been,  according  to  his  own  statement  of  his  age^ 
more  than  three  or  four  years  old  at  the  time  of  which  he  speaks.     But  it  is  submitted 
that  the  Court  cannot  enter  into  calculations  of  that  sort.     Secondly,  that  the  respond- 
ents were  bound  to  call  the  same  witnesses  at  the  Sessions  whom  they  had  brought 
before  the  removing  justices.     In  this  case,  the  respondents  at  the  Sessions  proved  the 
fact  of  Catherine  Page's  birth  in  Yelvertoft  by  a  different  witness  from  the  one  upon 
whose  examination  the  order  was  made,  and  whom  they  did  not  call  at  the  Sessions; 
and  they  had  a  perfect  right  to  do  so.     They  were  bound  to  prove  certain  fects  at  the 
Sessions,  but  they  were  not  confined  to  any  particular  witnesses.     The  third  objecdoB. 
is  one  of  more  weight ;  it  is  in  substance  that  the  order  is  bad  because  it  removes  tibe 
pauper  to  the  place  of  his  mother's  settlement,  without  shewing  sufficient  inquiry  as  to 
the  father's  settlement.     In  the  first  place,  it  is  not  necessary  that  any  inquiry  shonU 
appear  upon  the  examinations  sent  with  the  order.     The  case  is  the  same  as  if,  befoit 
the  Poor-law  Amendment  Act,  the  respondents  had  proved  a  primd  facte  case  at  die  . 
Sessions  ;  they  are  not  bound  to  do  more.     The  onus  of  proof  is  then  thrown  upon  die 
other  side  ;  but  here  some  investigation  is  she^^Ti.     The  father  is  called  as  a  witnes^ 
and  says  that  he  believes  he  was  bom  in  London,  but  in  what  parish  he  never  heari 
Then  it  is  said  that  the  respondents  should  have  prosecuted  the  inquiry  further  to  ascer- 
tain in  what  parish  in  London  the  father  was  bom ;  but  he  might  have  been  bom  in  la 
extra-parochial  place,  and  the  manifest  absurdity  of  sending  parish  officers  on  so  hope* 
less  a  mission  affords  a  sufficient  answer  to  that  argument.     [Coleridge,  J. — But  caa 
parish  A  remove  to  parish  B,  when  there  is  good  reason  to  believe  that  the  settlemeok 
is  really  in  a  third  parish,  though  it  may  not  be  known  where  that  parish  is  ?]     It  rnuit 
appear  by  clear  evidence  that  there  is  a  settlement  in  the  third  parish.     In  Rex  ▼.  BL 
Mary,  Beverley  (1  B.  &  Ad.  201),  this  question  was  much  considered.     There  H.  0.,diii. 
wife  of  W.  O.,  having  been  removed  to  her  maiden  settlement,  upon  the  hearing  of  a» 
appeal  against  the  order  of  removal,  the  respondents  proved  that  the  maiden  settlement 
of  H.  O.  was  in  the  appellant  parish,  and  also  that  W.  O.  was  bom  in  the  city  of  Ipi»  J 
wich,  where  there  were  several  parishes,  but  in  which  of  them  did  not  appear ;  and  it 
was  held  that,  as  it  was  incumbent  on  the  respondents  to  shew  that  the  pauper  w«  ■ 
settled  in  the  parish  to  which  the  removal  was  made,  and  as  they  had  disproved  that  bf  ' 
shewing  that  the  husband  had  a  birth- settlement  in  some  parish  in  Ipswich,  the  Sessiooi ; 
ought  to  have   quashed  the  order  of  removal ;   and   the*  following  observations  0| 
Bayley,  J.,  in  delivering  the  judgment  of  the  Court,  are  very  important :  "  To  jusd^ 
the  confirmation  of  an  order  of  removal,  it  ought  to  appear  upon  the  evidence  adduce) 
by  the  respondents  that  the  party  removed  is  settled  in  the  parish  to  which  the  remofsl 
is  made ;  if  that  do  not  appear,  and  (i  fortiori,  if  the  contrary  appear,  the  remonl 
cannot  be  supported.     Now,  the  evidence  in  this  case  does  not  prove  that  the  penoa 
removed  is  settled  in  the  parish  of  St.  Mary,  to  which  she  is  removed,  but  in  one  of 
the  parishes  in  Ipswich.     It  is  argued,  however,  that  as  the  respondent's  witness  did 
not  know  in  which  of  the  parishes  in  Ipswich  the  settlement  was,  and  had  proved  t 
maiden  settlement  in  the  appellant  parish  in  the  wife,  who   was  removed,  the  onoi 
of  proving  in  which  of  the  parishes  in  I])swich  the  husband  was  bom  was  upon  the 
appellant  parish  ;  and  that  in  the  absence  of  such   proof,  a  removal  to  the  wife's 
maiden  settlement  was  warrantable.     We  do  not  concur  in  this  reasoning.     Wheit 
the  respondent's  evidence  makes  out  a  maiden  settlement,  and  contains  nothing  to 
shew  that  any  subsequent  settlement,  which  would  supersede  the  maiden  settlement^ 
has  been  gained,  that  constitutes  a  primd  facie  case  ;  and  the  onus  of  proof  that  thi 
pauper  was  not  settled  there,  lies  upon  the  appellants,  but  not  that  df  proving  tbe 
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precise  place  where  the  pauper  was  settled.  It  is  enough  to  disprove,  hy  clear  evidence, 
the  obligation  of  the  appellant  parish  to  maintain  the  pauper,  and  the  question  may 
be  considered  for  this  purpose  as  being  in  substance  the  same  as  if  there  were  an 
issue  to  be  tried  between  the  two  parishes,  whether  the  pauper  was  settled  in  the 
pirish  of  St.  Mary,  or  not.  None  of  the  cases  cited  in  argument  go  any  thing  like 
die  length  for  which  the  respondents  must  contend.  In  Rex  v.  Woodford,  there  was 
no  proof  of  any  settlement,  but  the  maiden  settlement  of  the  wife.  The  same  was 
the  case  in  Rex  v.  Harberton,  In  Rex  v.  Hensingham  there  was,  indeed,  proof  that 
die  husband  had  told  his  wife  that  he  was  born  in  Yorkshire  ;  hut  what  a  man  says  as 
(9  the  place  of  his  birth,  is  not  receivable  in  evidence  to  prove  it;  and  a  similar  obser- 
fsdon  applies  to  the  case  of  Rex  v.  Westerham,  of  which  there  is  a  note  in  Bum's 
Jostice,  tit.  Poor,  237.  The  only  remaining  case  cited  by  the  respondents  was  that 
fl{  Rex  V.  Eltham,  where  the  husband  was  a  Scotchman,  and  had  no  settlement  of  his 
otiu  I  am  not  aware  of  any  other  case  in  favour  of  the  respondents.  Now,  what  do 
^kae  cases  prove  ?  They  prove ^  at  the  utmost,  that  where  there  is  no  sufficient  evidence 
if  any  settlement  in  the  husband,  and  where  the  only  settlement,  as  to  which  there  is  any, 
ir  the  wife's  maiden  settlement,  the  wife  may  be  removed  to  that  settlement ;  but  they  do 
lot  bear  upon  the  point,  where  it  appears  upon  the  evidence  that  there  is  a  settlement 
k  the  husband."  It  is  clear,  therefore,  upon  the  authority  of  that  case,  that  nothing 
Ippeared  here  to  prevent  the  justices  from  removing  to  the  mother's  settlement ;  the 
iitement  made  by  the  father  being  no  evidence  at  all  that  he  was  born  in  London ; 
ttd  no  case  can  be  found  in  wliich  it  has  been  decided  that  parishes  cannot  remove 
to  the  settlement  ex  parte  maternd,  without  first  negativing  a  settlement  ex 
^rte  partemd.  The  cases  of  the  removal  of  married  women  or  widows  to 
it  place  of  their  maiden  settlement,  are  strictly  analogous.  In  Rex  v.  Woodsford 
CUd.  236;  2  Bott.  118;  Bum's  Justice,  tit.  Poor,  new  edit.,  458),  where 
widow  and  her  four  children  were  removed,  it  appeared  that  by  rule  of  the  Sessions 
H  appeals  against  orders  of  removal,  the  appellants  began  and  shewed  some  settlement 
r  the  pauper  out  of  the  parish  appealing ;  that  for  that  purpose  the  appellants  pro- 
Bced  a  copy  of  the  register  of  the  birth  of  the  pauper.  It  was  objected  that  that 
18  not  sufficient,  but  that  the  settlement  of  the  hus])and  ought  to  have  been  shewn, 
id  that  to  identify  the  pauper  it  was  uecessary  to  prove  her  marriage.  The  Sessions 
fudged  that  the  proof  of  the  birth  of  the  pauper  was  sufficient,  and  that  the  onuspro^ 
mdi  of  the  marriage  lay  upon  the  respondents  in  order  to  prove  their  case,  and  quashed 
le  order.  It  was  argued  that  the  pauper  having  been  removed  as  a  widow,  it  imported 
bet  it  was  a  removal  to  her  late  husband's  settlement,  and  that  her  maiden  settlement 
M  nothing  to  the  purpose.  But  the  Court  said,  "  It  may  be  the  husband  had  no  set- 
kment ;  and  if  he  had,  till  discovered,  her  own  would  in  the  meantime  remain.  It  is 
lODgh  in  the  first  instance.  The  Sessions  have  done  right."  [Pattkson,  J.— • 
Rttt  was  because  they  treated  her  as  a  single  woman,  and  then  the  onus  probandi  that 
he  was  married  was  thrown  upon  the  other  side.]  It  must  have  been  proved  at  the 
ieisions  that  the  pauper  had  been  a  married  woman,  because  she  was  a  witness ;  but 
li^ley,  J.,  in  R.  v.  St.  Mary,  Beverley,  cites  the  case  as  one  in  which  there  was  no 
eridence  of  any  but  the  maiden  settlement.  The  case  of  Rex  v.  Westerham  (2  Bott. 
108;  Bum's  Justice,  tit.  Poor,  new  edit.  457)  was  very  similar  to  the  present. 
Acre  it  appeared  that  the  pauper  was  at  the  time  of  the  order  a  married  woman,  and 
fttt  her  husband  was  bom  in  Wiltshire,  but  in  what  place  he  had  a  settlement  she 
Unot  know  ;  that  he  had  run  away,  and  was  still  living,  for  what  she  knew.  And  by 
Ae  Court :  "  Whether  the  husband  be  living  or  dead  signifies  no  tiling ;  for  unless  it 
ippear  that  he  has  a  settlement,  the  woman  must  be  sent  to  the  place  of  her  settlement 
kfiire  her  marriage ;  for  supposing  the  husband  was  bom  upon  the  high  seas,  or  in 
Uand,  or  a  foreign  country,  if  the  woman  might  not  be  sent  to  the  place  of  her  settle- 
iait  before  marriage,  she  might  be  starved."  So  in  Rex  v.  Ryton{a)  (Cald.  39 ;  2  Bott. 

(•)  Mix  ▼.  RyUm. — Sarah  Kidson  and  her  child  America,  aod  it  was  not  kDOwa  whether  he  were 

imienoved  from  Wiolayton  to  Ryton.  The  order  living  or  dead ;  his  settlement  was  unknown.     Lord 

Mid  that  S.  K.,  the  wife  of  B.  K.,  a  soldier  in  Mansfield,  C.  J.—**  The  Sessions  say,  that  the  evi- 

Mi  ll^|ctly*s  regiment  of  foot,  called,  &c.  now  in  dence  laid   he  fore  them  proved  that  which  woald 


i  Hannah,  their  daughter,  have  come  to     make  the  order  of  the  two  justices  right;  and  I 
■WMt,  '&e.   S.'t  maiden  settlement  was  in  Ryton ;     think  that,  upon  the  evidence,  the  Court  of  Quarter 
~  ivaty  at  tlie  time  of  the  order,  in     Scsiiont  did  right" 
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1 14).  it  was  held  that  on  removal  of  a  wife  it  is  enough,  in  the  first  instance,  to  prove  he 
maiden  settlement,  and  R .  v.  Edisore  or  Hedsor  (Cald.  3  7 1 )  is  to  the  same  effect.  The  nezl 
case  is  that  of  Rex  v.  Harberton  (13  East,  311).  There  an  order  of  j  ustices  for  removing  the 
wife  and  daughters  of  a  pauper  to  the  place  of  their  settlement  was  held  to  be  supported 
primd  facie,  by  shewing  that  the  parish  to  which  the  removal  was  made  was.  the  plan 
of  settlement  of  the  wife  before  her  marriage,  although  it  also  appeared,  by  a  copy  of  tlw 
marriage  register,  that  the  husband  was  therein  described  to  be  of  another  parish  (whidi 
description  was  held  to  be  no  evidence  of  his  having  a  settlement  there),  and  that  sodi 
evidence  threw  the  burden  of  proof  upon  the  appellants,  that  the  husband  was  setded 
in  another  parish.  [Coleridob,  J. — Yes.  It  did  not  appear  that  the  husband  was 
settled  elsewhere.]  The  case  shews  that  orders  and  examinations  may  be  silent  as  tD 
the  husband's  settlement,  unless  good  primd  facie  evidence  of  it  appears.  The  Cout 
said  that  *'  there  could  be  no  doubt  but  that  the  evidence  offered  by  the  respondents  of 
the  wife's  maiden  settlement  was  primd  facie  sufficient,  and  that  it  lay  upon  the  appd* 
lants  to  rebut  it,  by  giving  evidence  of  the  husband's  settlement  in  a  different  parish." 
At  the  Sessions,  the  case  of  R.  v.  St.  Mary,  Leicester  (3  Ad.  &  £.  644),  was  relied  upoB 
by  the  other  side.  There  the  respondents  proved  that  the  pauper  was  bom  in  the  w^ 
pellant  parish ;  the  appellants  proved  that  his  mother's  maiden  settlement  was  in  a  dif- 
ferent parish  ;  hut  neither  side  gave  any  evidence  of  the  father* 8  settlement ^  orofa^ 
attempt  made  to  ascertain  it ;  and  it  was  held  that,  as  against  the  birth  settlement  relied 
upon  by  the  respondents,  proof  of  the  mother's  maiden  settlement  was  sufficient  to  in- 
validate the  order.  That  case,  therefore,  is  an  authority  for  the  respondents  ;  and  tin 
reasoning;  of  the  learned  judges  there  is  applicable  to  this  case.  Lord  Denman,  C.J. 
said,  **  My  first  impression  was  that,  upon  the  authority  of  the  rule  laid  down  in  Ra 
V.  St.  Matthew,  Bethnal  Green  (Bur.  S.  C.  485),  it  was  incumbent  upon  the  appellanti 
to  prove  either  the  father's  settlement,  or  that  inquiries  had  been  made  as  to  his  settle- 
ment, and  that  none  had  been  found ;  neither  of  which  has  been  done.  But  die 
respondents  rely  upon  the  birth  settlement.  If  the  father  had  a  settlement  in  the 
same  place,  they  should  have  shewn  it ;  but  they  rely  upon  the  primd  facie  case  of  the 
birth.  That  is  good  till  a  settlement  by  parentage  be  shewn.  Here  that  is  shewn  hf 
proof  of  the  mother's  settlement.  It  is  argued  that  the  mother's  settlement  cannot  be 
taken  to  be  that  of  the  child,  until  the  fact  of  the  father's  settlement  be  disproved;  baft 
that  is  not  so  here,  because  the  mother's  is  good  as  against  a  birth-settlement."  Thi 
greatest  reliance,  however,  was  placed  upon  the  rule  laid  down  in  Reg,  v.  St.  Mattkiw^ 
Bethnal  Green  (Burr.  S.  C.  482  ;  2  Bott.  54 ;  Burn's  Justice,  tit.  Poor,  new  edit, 
426).  In  that  case,  a  man,  whose  settlement  was  not  known,  married  a  womai 
whose  settlement  was  in  the  precincts  of  St.  Katherine's ;  they  had  a  son  bom  ifl 
Bethnal  Green,  which  son  married  a  woman  settled  in  St.  Leonard,  Shoreditch,  bei 
fiather  having  served  his  apprenticeship  there,  and  had  several  children  by  her.  It  wai 
argued  that  these  children  ought  to  follow  the  acquired  settlement  of  their  mother,  and 
not  their  father's,  which  was  only  a  derivative  one  from  their  grandmother,  who  bed 
married  a  Frenchman,  who  had  no  settlement ;  and  the  rule  laid  down  by  Wilmot,  X 
was  this  :  "  That  the  child's  settlement  follows  that  of  its  father,  if  its  father's  can  bf 
found  ;  and  that  no  recourse  shall  be  had  to  the  mother's  settlement,  until  that  of  dM 
father  can  be  traced  no  further."  But  that  rule  must  be  construed  with  referenced 
the  question  which  had  to  be  decided  in  that  particular  case  ;  and  with  reference  to  thai 
question  it  was  wholly  unnecessary  to  propound  that  rule  in  the  sense  which  is  coO' 
tended  for  by  the  appellants.  The  question  there  was  whether  the  mother's  acquired 
settlement  ought  not  to  take  precedence  of  the  father's  maternal  settlement;  and 
Lord  Mansfield,  C.  J.  said,  *'  There  is  no  difference  between  an  acquired  and  a 
derivative  settlement.  The  father's  settlement  is  the  settlement  of  the  children ;"  voi 
so  Foster,  J.,  *'  It  is  a  common  case,  that  if  the  father's  settlement  cannot  be  found 
you  go  back  to  the  grandfather."  The  rule,  therefore,  laid  down  by  Wilmot,  J.,  il 
that  case,  clearly  means  this  :  that  when  you  are  upon  the  father's  settlement,  you  mui 
follow  that  out  before  you  can  resort  to  the  mother's, — speaking  only  of  cases  whe» 
the  father's  settlement  exists,  and  is  apparent.  Taken  literally,  it  would  be  impnfl 
ticable.  It  is  not  correct  to  say  that  the  paternal  settlement  is  preferred  to  the  matemi 
settlement,  or  to  the  settlement  by  birth ;  if  the  former  exists,  it  displaces  the  lattc 
altogether ;  but  if  it  does  not  exist,  then  the  latter  settlements  stand.     Neither  is  thei 
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my  presomptioii  of  law  that  every  man  has  a  settlement ;  if  it  were  bo,  then  it  would 
be  a  condition  precedent  to  every  hirth-eettlement,  that  no  settlement  by  parentage 
edsted ;  it  has  never  been  so  held.  [Colbriogb,  J. — It  is  a  common  thing  to  stop 
ihort  with  the  birth-settlement,  although  four  or  five  other  settlements  may  exist.] 
Certainly  ;  the  recent  case  of  R.  v.  Latchford  (1  D.  &  M.  290,  and  afi^^,  p.  147)  is  an 
iBBtEmce  ;  and  there  the  Court  held  that  the  parties  had  a  perfect  right  to  rely  upon  the 
birth-settlement,  although  upon  the  face  of  the  examination  there  was  some  evidence  of 
1  nibsequent  settlement  by  apprenticeship.  Further,  the  question  here  is  substantially 
ibether  the  respondents  gave  the  appellants  sufficient  information ;  and  the  Sessions 
baving  decided  that  question,  the  Court  will  not  interfere.  In  Reg.  v.  Ponte/ract 
(S  Q.  B.  548),  where  the  examination,  transmitted  with  an  order  of  removal,  stated  a 
settlement  by  renting  a  close  of  land  at  L.  in  the  county  of  York,  not  specifying  the 
kkdlord's  name,  the  Sessions  having  decided  on  appeal  that  such  description  was  in- 
nfficient,  and  thereupon  discharged  the  order  without  hearing  the  case  further,  this 
Court  refused  a  mandamus  to  enter  continuances  and  hear  the  appeal ;  and  Lord 
Dmman,  C.  J.  said,  "  As  to  the  first  objection,  that  the  examination,  not  naming  the 
bndlord,  did  not  afford  the  appellants  sufficient  information,  the  recorder,  having  adju- 
icated  on  that  point,  has  done  what  Courts  of  Quarter  Session  were  encouraged  and 
l^uired  to  do  by  this  Court  in  Reg.  v.  Bridgewater ;  and  in  such  a  case,  whether  the 
firticular  decision  be  right  or  not,  we  ought  not  to  interfere  ;"  and  in  Reg.  v.  Bridge* 
mer  (10  Ad.  &  E.  693),  Coleridge.  J.  said,  '*  Still  I  think  that  in  many  cases  the 
Sessions  would  do  well  to  constitute  themselves  judges  of  the  requisite  particularity,  and 
^  they  thought  that,  in  the  instance  before  them,  information  enough  had  been  given, 
iedde  the  point  of  law  accordingly."  Upon  the  whole,  therefore,  this  order  of  Sessions 
bnst  be  confirmed. 

Hildyard,  contrii.— 'The  first  objection  here  is,  that  there  is  no  evidence  as  to  the 
ferth-place  of  Catherine  Page.  A  witness  who  could  not  have  been  more  than  three 
ffwn  and  a  half  old  at  the  time  of  which  he  speaks,  pretends  to  identify  her  as  the 
person  named  in  a  certain  register  of  baptism  ;  but  under  the  circumstances,  the  Court 
Inll  take  notice  that  he  could  not  be  speaking  from  his  own  recollection  of  the  fact;  but 
Mrely  from  hearsay.  [Loan  Denman,  C.  J. — ^That  might  have  been  brought  out  by 
boss-examination.]  But  all  this  took  place  before  the  removing  magistrates.  [Lord 
DiirMAK,  C.  J. — ^Then  the  magistrates  would  do  it.]  It  is  quite  dear  that  they  did 
Mit ;  because  at  the  Sessions  the  respondents  bring  another  witness  to  prove  the  fact. 
Bnppose  a  witness  were  to  say,  "  I  knew  the  pauper's  grandfather,  he  was  bom  at  such 
^  place ;"  and  it  appeared  that  that  event  took  place  120  years  before,  would  that  be  evi- 
inoe  on  which  a  Court  ought  to  act  ?  Yet,  it  would  not  be  absolutely  impossible 
Ihat  the  witness  should  recollect  that  fact ;  only  extremely  improbable.  [Colbridob,  J. 
—•How  can  you  make  it  an  objection  on  the  face  of  an  examination,  that  it  was  care* 
hsAy  taken  ?]  The  objection  is  that  there  was  no  evidence.  [Lord  Dbnman,  C.  J. 
•-Where  is  the  line  to  be  drawn  ?  At  what  age  could  the  witness  begin  to  speak  from 
iteoUection  ?  If  he  had  been  four  years  old,  would  that  do  ?]  It  is  not  necessary  to 
faw  a  definite  line ;  each  case  must  depend  upon  its  own  circumstances.  [Pattbson, 
'■—If  the  examination  is  taken  strictly,  there  is  no  evidence  at  all  of  the  age  of  the 
vltneis.]  He  says  that  he  is  59.  [Patteson,  J. — ^That  is  no  evidence ;  the  utmost 
cfcct  of  it  is  this :  **  I  remember  so  long  that  I  judge  I  am  59."]  Then  the  next 
fMstion  ia — whether  it  is  competent  to  remove  to  the  mother's  maiden  settlement 
without  first  inquiring  into  the  father's  settlement ;  and  it  is  submitted  that  it  clearly 
knot  R.  ▼.  St.  Mary,  Beverley  (1  B.  &  Adol.  201),  is  a  strong  authority  for  that 
poiition ;  and  the  circumstances  of  the  two  cases  are  very  similar.  A  removal  to  the 
Maiden  settlement  was  held  wrong,  because  it  appeared  that  tlie  husband  had  a  settle- 
lOBt  in  Ipswich,  though  in  what  parish  was  not  known.  So  in  R.  v.  St.  Mary, 
leieester  (3  Ad.  &  £.  644),  it  was  held  that  proof  of  the  mother's  maiden  settlement 
Umld  displace  a  birth- settlement  in  a  different  parish ;  but  that  was  in  the  absence  of 
fte  father's  settlement,  which  would  displace  both.  In  that  case  Littledale,  J. 
ind,  '*The  respondents,  without  giving  any  account  of  the  parents,  shew  b,  primd 
M^  settlement  by  birth.  The  appellants,  to  get  rid  of  that,  shew  a  settlement  in 
^1^  pucnty  the  mother ;   but  neither  party  gives  any  proof  as  to  the  father.     The 
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father's  settlement  would  displace  that  of  the  mother  ;  but  it  would  dao  displaoe  the 
birth-settlement.  How  then  does  the  case  stand  ?  It  may  be  presumed,  indeed,  that 
every  man  had  a  settlement ;  but  if  the  father  had  one,  it  would  displace  the  settlemeiit 
relied  upon  by  the  respondents,  as  that  of  the  mother  will  do  in  the  absence  of  the 
father's  settlement."  In  the  recent  case  of  R.  ▼.  Leeds  (1  New  Sesa.  Cas.  257,  and 
ant^,  p.  52),  it  is  assumed  that  some  inquiry  into  the  husband's  settlement  is  necessary; 
and  here  none  is  shewn.  The  power  of  removal  is  a  statutory  infiraction  of  the  libeitj 
of  the  subject ;  it  is  given  by  stat.  13  &  14  Car.  2,  c.  12,  and  is  limited  to  a  xemoni 
"to  such  parish  where  he  or  they  were  last  legally  settled ;"  and  upon  that  qoestkm 
the  magistrates  are  to  adjudicate ;  but  according  to  the  argument  on  the  other  side,  if 
a  pauper  were  to  say,  "  I  slept  as  an  apprentice  forty  nights  in  A,  and  forty  nights  in  B, 
but  in  which  parish  I  slept  last,  I  can't  tell,"  in  such  a  case  the  magistrates  mig^ 
settle  it  according  to  the  caprice  of  the  moment.  The  principle  of  the  cases  is  dor 
enough ;  you  may  remove  to  a  birth-settlement,  without  shewing  any  previous  inqnirf 
into  the  father's  settlement,  because  there  is  no  merger  of  the  birtii -settlement;  biit 
you  cannot  remove  to  the  maiden  settlement  of  the  mother  without  aiich  previous  m^ 
quiry,  because  that  settlement  is  merged  by  the  marriage.  In  the  present  case,  it  is 
said  that  the  pauper  might  have  been  bom  in  an  extra-parochial  place  in  London ;  but 
the  same  thing  might  have  been  said  in  R.  v.  St.  Mary,  Beverley;  and  nothing  appeals 
here  to  shew  that  the  parish  might  not  easily  have  been  ascertained.  It  is  quite  true 
that  the  statement  made  by  the  pauper's  father  is  not  strict  evidence  of  his  birth-place, 
but  it  is  enough  to  throw  upon  the  respondents  the  burden  of  inquiry.  In  R.  v.  St.  i 
Mary,  Leicester,  Lord  Denman,  C.  J.  said,  that  his  first  impression  was  that  it  was  in- 
cumbent upon  the  appellants  to  prove  either  the  father's  settlement,  or  that  inquiries 
had  been  made  and  no  settlement  foimd  ;  but  that,  as  the  respondents  relied  upon  a 
birth  settlement,  the  mother's  maiden  settlement  was  good  as  against  that.  In  the 
present  case  the  respondents  rely  upon  the  maiden  settlement  of  the  mother,  having 
made  no  search  for  the  father's  settlement,  although,  upon  the  face  of  the  examinationSi 
good  reason  appears  for  believing  that  the  father  had  a  settlement  in  a  different  parish; 
and  under  these  circumstances  it  is  submitted  that  the  order  cannot  be  sustained. 

Lord  Dsnman,  C.  J.  —  It  appears  to  me  that  R,  v.  Harbertou  must  govern 
our  decision  in  this  case.  There  the  Court  said,  that  "  there  could  be  no  doubt  but 
that  the  evidence  offered  by  the  respondents  of  the  wife's  maiden  settlement  nai 
primd  facie  sufficient ;  and  that  it  lay  upon  the  appellants  to  rebut  it  by  giving  evi- 
dence of  the  husband's  settlement  in  a  different  parish."  It  is  true  that  some  caaei 
have  since  gone  against  that  rule ;  in  some,  as  12.  v.  Leeds,  it  has  been  taken  for  granted 
that  some  inquiries  were  made,  but  this  Court  would  not  enter  into  the  question  what 
inquiry  was  necessary.  In  the  case  of  22.  v.  St,  Mary,  Leicester,  the  mother's  settle-  i 
ment  was  proved,  and  displaced  the  settlement  by  birth ;  and  in  R,  v.  St,  Mary,  Bever-  ^ 
ley,  an  actual  settlement  of  the  father  in  another  place  was  distinctly  proved  ;  indeed, 
in  all  these  cases  something  was  proved  inconsistent  with  the  former  settlement  It 
would  appear  as  if  I  had  said,  in  the  case  of  R.  v.  St.  Mary,  Leicester,  that  genenttf 
some  inquiry  should  be  made  into  the  place  of  the  father's  settlement ;  and  it  ii 
extremely  desirable,  even  for  the  interests  of  the  respondents  themselves,  that  thit 
inquiry  should  be  made  ;  it  may  have  the  effect  of  preventing  much  litigation  and  ex- 
pense ;  but  in  the  case  now  before  us,  there  was  no  evidence  of  any  former  settleoient,  ^ 
nothing  to  induce  the  respondents,  as  prudent  men,  to  make  that  inquiry ;  and  in  eveiy 
case,  the  question  for  consideration  must  be,  the  value  of  the  inquiry  and  the  chance  « 
success.  When  a  man  says,  "  I  believe  I  was  bom  in  London,  but  I  don't  know  in 
what  parish,"  that  is  no  evidence  at  all,  and  certainly  does  not  raise  a  case  requiiii^ 
reasonable  men  to  make  any  inquiry  on  the  subject.  We  must  also  presume  in  this 
case,  that  the  Sessions  held,  that  whatever  inquiry  was  proper  and  necessary  had  beea 
made ;  and  in  that  I  think  the  Sessions  were  right. 

Pattkson,  J.  —  I  cannot  distinguish  this  case  from  R.  v.  Harherton.  Th0 
mother's  settlement  being  proved,  the  onus  is  then  thrown  upon  the  other  side.  It  ii 
true  that  if,  in  the  course  of  the  examination,  it  appears  that  the  father  had  a  settle* 
ment,  the  parties  must  go  on  to  inquire  into  it ;  but  if  nothing  i4)pear,  then  thff. 
mother's  is  sufficient.     In  the  case  of  St.  Mary,  Beverley,  it  appeared  that  the  fiither 
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wu  settled  in  Tpswich ;  and  if  it  appeared  here  that  the  father  was  settled  in  some 
pirish  in  London,  it  might  be  necessary  to  trace  out  that  settlement ;  but  all  that  must 
be  rejected  here,  because  the  witness  really  knew  nothing  and  could  know  nothing 
about  it.  Then  the  mother's  maiden  settlement  stands.  The  other  objections  were 
disposed  of  in  the  course  of  the  argument. 

CoLKRiDOB,  J. — It  is  material  to  remember  that  these  are  objections  to  an  order 
traing  on  the  face  of  the  examinations ;  and  on  this  application  none  can  be  let  in 
wUch  relate  to  the  course  taken  by  the  respondents ;  but  if  they  could,  it  seems  to  me 
tbit  nothing  incorrect  was  done.  An  inquiry  into  all  the  parishes  of  London  was  one 
vbich,  upon  the  mere  hearsay  statement  of  a  poor  man  who  believed  that  he  was  bom 
in  London,  but  was  wholly  ignorant  as  to  the  parish,  the  respondents  could  not,  even  in 
■ere  propriety,  be  called  upon  to  make;  but  that  is  not  the  question :  the  question  is, 
m  there  any  evidence  upon  which  the  magistrates  could  make  the  order  ?  and  ,  have 
Ibey  come  to  a  right  conclusion  ?  If  so,  they  have  done  all  that  the  statute  requires ; 
mi  I  think  that  they  have.  That  is  enough ;  for  the  matter  stands  now  exactl]^  as  it 
M  before  the  magistrates. 

Rule  to  quash  the  order  of  Sessions  discharged. 
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Q.  B.  Wednesday,  February  12. 

Tbb  Queen  v.  Henrt  Badcock  and  Others,  Trustees  of  Taunton  Market. 

Rating — Beneficial  occupation — General  clavse  o/rrferenee,  comtruetion  of. 

Bjf  a  local  Act  trusteee  were  empowered  to  purchase  certain  around  and  buildings,  and  to  convert  the 
tsid  ground  into  a  place  for  holding  a  market,  8fc. ;  ana  all  the  lands ^  tenements,  and  heredita* 
wtents,  to  be  purchased  under  the  authority  of  the  Act ;  and  all  the  buildings,  houses,  sheds,  Sfc. 
to  be  erected  thereon  j  and  the  rents  and  profits  arising  therefrom,  were  vested  in  the  trustees  and 
their  successors  for  ever,  in  trust,  to  pay  the  costs  and  expenses  qf  obtaining  the  Act,  the  debts 
itucMrred  by  the  purchase  of  the  lands,  Sfc. :  and  all  charges  and  expenses  attending  the  erection  and 
eenstiiutum  of  the  market,  the  lighting  of  lamps  in  certain  streets,  the  purchasing  of  stalls  in  the 
M  market,  tmd  certain  mortgages  authorized  to  be  made ;  and  qfterwards  **  in  trust  as  an  estate 
fir  the  use  and  benefit  of  the  parish  ofM,  for  ever,**  to  be  *•  applied  by  the  said  trustees  to  the 
tktkmg^  educating,  end  placing  out  apprentices  so  many  qfthe  children  of  the  poor  inhabitants  qf 
M.  as  the  said  trustees  should,  from  time  to  time,  direct  and  appoint,**  By  the  same  statute  it  was 
else  enacted,  that  the  share  and  proportion  which  the  property  vested  in  the  trustees  did  contribute 
tetcards  the  land-tax  and  church  and  poor  rates  in  the  year  1769,  according  to  the  rents  qf  the 
MBie  as  then  rated,  should  be  for  ever  paid  by  the  trustees,  and  be  in  lieu  of  all  taxes,  rates,  or 
impositions  qfany  kind  whatsoever. 

%  •  subsequent  Act  for  enlarging  the  market,  power  to  purchase  other  land  was  given  to  the  irus" 
tees:  and  it  was  enacted,  that  the  Act  above  mentioned,  **  and  all  and  every  the  authorities, 
powers,  provisions,  regulations,  clauses,  matters,  and  things  therein  contained,  except  such  of  them 
Si  were  thereby  varied,  altered,  or  repealed,  or  as  were  repugnant  to  or  otherwise  provided  for  by 
that  Act,  should  be  in  full  force  and  ^ect,  and  should  extend  to,  and  be  practised,  applied,  end 
put  in  execution  for  efecting  the  purposes  qfthat  Act  as  fully  and  ^ectually,  to  all  intents  and 
purposes,  as  if  aU  such  authorities,  Sfc.  were  repeated  and  re*enacted  m  the  body  qfthat  Act  with 
relation  thereto.** 

ifeU— 1.  That  the  special  rating  clause  in  the  first  Act  was  not  incorporated  into  the  second  by  the 
general  clause  qf  reference  contained  in  that  Act. 

1  T%ai  the  trustees  were  rateable  to  the  poor  in  respect  of  premises  purchased  by  them  under  the 
eeesttd  Act,  and  converted  into  a  public  butchery,  that  property  being  beneficially  occupied  by  them, 
end  not  dewoted  to  a  public  purpose, 

UPON  appeal  against  a  rate  for  the  relief  of  the  poor  of  the  parish  of  Bishop's 
Hull,  in  the  county  of  Somerset,  dated  the  2nd  day  of  December,  1843,  wherein 
Henry  Badcock  and  others,  trustees  of  Taunton  market,  were  assessed  as  follows  : — 
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Tlie  Court  of  Quarter  Sessions  ordered  "  that  the  said  rate  be  amended  by  striking 
out  therefrom  the  assessment  upon  the  said  trustees  for  ten  fixed  butchers'  stalls  and 
standings*  amounting  to  2/.  Is.  8d ;  and  that  the  said  rate  be  confirmed  as  to  the  as- 
sessment upon  the  said  trustees  for  market-house  and  building*  containing  butchers' 
stalls  and  standings/'  amounting  to  3/.  2s.  6d. ;  subject  to  the  opinion  of  the  Court  of 
Queen's  Bench  upon  the  following  case  : 

By  an  Act  of  Parliament  passed  in  the  9th  year  of  the  reign  of  King  George  the 
Third,  intituled  "  An  Act  for  erecting  a  Market-house  and  holding  a  Market  in  the 
Town  of  Taunton,  in  the  County  of  Somerset,  and  for  preventing  the  holding  of  any 
Market  in  the  Streets  of  the  said  Town,  and  for  cleansing  the  Streets  and  preventing 
Nuisances  and  Obstructions  therein,  and  for  lighting  certain  Streets  in  the  said  Town," 
the  trustees  therein  appointed  were  empowered  to  purchase  certain  ground  and  build- 
ings therein  described,  situate  within  the  said  town  of  Taunton,  and  to  convert  the 
said  ground  into  a  place  for  holding  the  said  market  and  for  erecting  a  market-house. 
And  it  was  thereby  enacted  that  all  the  lands,  tenements,  and  hereditaments  to  be  pur- 
chased by  virtue  and  under  the  authority  of  that  Act  for  the  site  of  the  said  market  as 
aforesaid;  and  all  buildings,  houses,  sheds,  stalls,  standings,  and  other  erections 
to  be  built  or  set  out  thereupon,  and  the  rents  and  profits  arising  from  the  same,  should 
be,  and  were  thereby  vested  in  the  said  trustees  and  their  successors  for  ever ;  and 
that  they  should  stand  seized  thereof  in  trust  for  the  several  uses,  intents,  and  purposes 
thereinsdfter  mentioned  and  declared  concerning  the  same;  that  is  to  say,  the  said 
trustees  should,  out  of  the  first  moneys  to  be  borrowed  or  raised  by  any  ways  and 
means  under  the  authority  of  that  Act,  pay  and  discharge  the  costs  and  expenses  of 
obtaining  and  passing  that  Act,  and  should  in  the  next  place  pay  off  and  discbarge  all 
debts  that  should  be  incurred  by  the  purchase  of  the  said  lands,  tenements,  and  here- 
ditaments, and  the  groimd  whereon  to  erect  the  said  market  and  buildings,  and  all  such 
charges  and  expenses  as  should  necessarily  attend  the  erecting  and  constituting  the 
same,  and  also  the  expense  of  erecting,  maintaining,  and  lighting  the  lamps  in  certain 
streets  in  the  said  town  therein  particularly  mentioned ;  and  also  the  expenses  of  pur- 
chasing the  stalls  and  standings  erected  in  the  then  present  market  on  market-days, 
thereinbefore  directed  to  be  purchased  by  the  said  trustees ;  and  also  certain  mortgages 
by  the  said  Act  authorized  to  be  made  by  the  said  trustees  as  thereinbefore  mentioned, 
and  the  interest  thereof,  so  long  as  any  of  them  should  remain  unpaid.  And  after  the 
<lischarge  of  the  same,  and  of  all  debts  accrued  on  account  of  the  said  market  and 
buildings,  the  said  market  and  buildings,  and  the  tolls,  rents,  and  profits  thereof,  or 
arising  thereby,  should  be  and  remain  in  the  said  trustees,  in  trust,  as  an  estate  for  the  use 
4md  benefit  of  the  parish  of  Saint  Mary  Magdalene,  in  the  said  toum  of  Taunton,  for 
€9er ;  and  should  and  might  be  applied  by  the  said  trustees  to  the  clothing,  educating^  and 
placing  out  apprentices  so  many  of  the  children  of  the  poor  inhabitants  of  the  said  parish 
of  St.  Mary  Magdalene,  as  the  said  trustees  should  from  time  to  time  direct  or  appoint. 
And  it  was  further  enacted  that  the  share  and  proportion  which  the  several  grounds, 
houses,  and  buildings,  which  should  be  vested  in  the  said  trustees  by  virtue  of  that  Act, 
did  contribute  or  pay,  or  was  or  were  charged  with,  towards  the  land-tax,  church  and 
poor  rates,  in  the  year  1768,  according  to  the  rents  of  the  same,  as  they  were  then 
rated,  should  be  for  ever  paid  to  the  coUector  or  collectors,  and  other  proper  ofiicer  or 
officers  authorized  to  receive  the  same,  by  the  said  trustees ;  and  the  said  trustees 
should  for  ever  thereafter  be  charged  with  and  liable  to  the  payment  thereof ;  and  such 
payments  as  aforesaid  should  be  in  lieu  of  all  taxes,  rates,  or  any  impositions,  of  what 
kind  or  nature  soever,  to  be  paid  in  respect  of  the  said  market-house  and  other  houses 
and  buildings  to  be  erected  by  virtue  of  the  said  Act. 

In  pursuance  of  the  said  Act,  the  trustees  of  Taunton  market,  in  the  year  1768, 
purchased  the  ground  and  buildings  mentioned  in  the  said  Act,  and  erected  a  market 
and  market-house  on  the  said  ground,  all  in  the  parish  of  St.  Mary  Magdalene, 
Tannton. 

.In  the  year  1817,  the  trustees  finding  the  market  not  sufficiently  large,  applied  for 
and  obtained  an  Act  of  the  57  Geo.  3,  intituled  "An  Act  for  enlai^ng  the 
Market-place  and  regulating  the  Market  in  the  Town  of  Taunton,  in  the  County  of 
Smnenc^  and  for  better  lighting,  deansiDg.  and  otherwise  improving  the  said  Town, 
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and  for  amending  an  Act  of  his  present  Majesty  relating  thereto,"  by  which  last-men- 
tioned Act  it  was  enacted,  that  it  should  be  lawful  for  the  trustees  to  contract  and 
agree  with  any  person  or  persons  who  should  be  willing  to  sell  the  same,  for  the  pur- 
chase of  any  messuages,  houses,  buildings,  gardens,  and  other  ground,  within  one 
thousand  yards  of  the  site  of  the  said  then  present  market,  and  after  purchasing  the 
same,  to  appropriate  a  competent  part  thereof  for  enlarging  the  market  for  the  sale  of 
cattle,  swine,  and  any  other  beasts,  articles,  and  things,  and  for  any  other  purposes  of 
the  said  market  therein  mentioned.  And  that  from  and  after  the  said  additional 
ground  should  be  so  set  out  for  the  purposes  of  the  said  market,  the  same  should  be 
deemed  and  taken  as  part  of  the  said  then  present  market-place,  to  all  intents  and 
piurposes.  j 

And  it  was  further  enacted,  that  the  said  Act  first  above  mentioned  (9  Geo.  3),  j 
and  all  and  every  the  authorities,  powers,  provisions,  regulations,  clauses,  matters,  and  j 
things  therein  contained,  except  such  of  them  as  were  thereby  varied,  altered,  or  re-  j 
pealed,  or  as  were  repugnant  to,  or  otherwise  provided  for  by  that  Act,  should  be  in  m 
full  force  and  effect,  and  should  extend  to  and  be  practised,  applied,  and  put  in  ex-  J 
ecution  for  effecting  the  purposes  of  that  Act,  as  fully  and  effectually,  to  all  intents  and  J 
purposes,  as  if  all  such  authorities,  powers,  provisions,  regulations,  clauses,  matters,  J 
and  things,  in  the  said  first-mentioned  Act  contained,  were  repeated  and  re-enacted  in  -| 
the  body  of  that  Act  with  relation  thereto.  1 

The  trustees,  under  the  authority  of  the  said  Act,  57  Greo.  3,  purchased  land  and 
buildings,  situate  within  the  parish  of  Bishop's  Hull,  within  one  thousand  yards  of  the 
site  of  the  old  market,  and  within  the  town  of  Taunton,  and  converted  the  same  into  a 
butchery,  or  butchers'  market,  being  the  premises  in  question. 

The  trustees  are  occupiers  of  the  premises,  and  collect  by  means  of  their  clerk  and 
agents  the  tolls  and  money  paid  by  those  who  frequent  the  market  in  respect  of  the 
butchery  and  stalls  therein. 

ITiere  is  a  debt  of  eighteen  thousand  pounds,  charged  by  way  of  mortgage  on  the 
tolls  of  the  market,  at  41.  10s.  per  centum,  entered  upon  certain  instruments  or  deeds 
pole,  a  copy  of  one  of  which  accompanies  this  case,  and  must  be  referred  to  as  part  of  it. 

Some  of  these  securities  are  held  by  three  of  the  trustees  rated,  and  the  latest  date 
of  any  of  them  is  the  year  1833. 

At  Christmas  1843,  there  was  a  balance  of  359/.  4s.  8d.,  due  to  the  treasurer  of  the 
trustees  upon  balance  of  account,  which  balance  of  account  has  been  in  some  years 
greater  and  in  some  less,  and  has  become  due  by  reason  of  moneys  having  been  from 
time  to  time  advanced  by  him  to  defray  the  current  expenses  of  the  market ;  but  the 
same  is  not  charged  by  mortgage  upon  the  tolls  of  the  said  market. 

The  revenue  of  the  market  is  in  most  years  sufificient  to  meet  the  annual  expenses  of 
the  market,  together  with  interest  of  the  debts  above  mentioned,  but  no  surplus  has 
ever  existed  after  payment  of  the  said  expenses  and  interest,  and  no  part  of  the  mort- 
gage debt  above  mentioned  has  yet  been  paid  off. 

Fart  of  the  houses  and  buildings  standing  on  so  much  of  the  site  of  the  market  as  is 
in  the  parish  of  Bishop's  Hull  were,  in  the  year  1817.  rated  to  the  relief  of  the  poor  of 
the  said  parish,  thus:  **  Messrs.  Brigdale  &  Co.,  Bank,  15s.;*'  the  remaining  part  of 
the  said  houses  and  buildings  was  not  rated  in  the  said  year. 

No  evidence  was  given  of  any  rate  charged  upon  the  said  premises  in  the  year  1768, 
nor  of  the  rateable  value  of  the  property  or  any  part  thereof,  nor  of  any  rent  paid  for 
the  same  in  that  year. 

The  two  Acts  above  mentioned  of  9  Geo.  3  and  57  Geo.  3,  are  to  be  taken  as  form- 
ing parts  of  the  case. 

The  rateable  value  of  the  premises  in  question  is  correct  (supposing  the  trustees  to 
be  rateable  for  the  same),  according  to  6  &  7  Wm.  4,  c.  96.  No  formal  objection  is  to 
be  taken  to  the  rate  or  notice  of  appeal. 

At  the  trial  of  the  appeal,  the  trustees  contended — 

First.  That  they  were  not  rateable  at  all,  inasmuch  as  they  had  no  beneficial  occu- 
pation of  the  property  rated,  the  tolls  and  moneys  arising  therefrom  being  entirely  de- 
voted to  the  purposes  specified  in  the  said  Acts  for  the  regulation  of  the  market. 

Second.  That  if  rateable  at  all  in  respect  of  the  said  buildings,  they  were  rateable 
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ozily  in  one  of  the  two  following  ways :  first,  according  to  the  share  and  proportion 
which  the  land  and  buildings  taken  by  them  under  the  Act  57  Geo.  3  did  contribute 
or  pay,  or  were  charged  with,  towards  the  poor-rate  in  the  year  176S,  according  to  the 
rents  of  the  same,  as  they  were  then  rated  ;  or,  secondly,  according  to  the  share  and 
proportion  which  the  said  land  and  buildings  did  contribute  or  pay,  or  were  charged 
with,  towards  the  poor-rates  in  the  year  1817,  according  to  the  rents  of  the  same  as 
they  were  then  rated. 

If  the  Court  shall  be  of  opinion  that  the  trustees  are  not  liable  to  be  rated,  or  are 
rateable  only  in  the  proportion  which  the  land  and  buildings  taken  by  them  under  the 
said  Act  57  Geo.  3  did  contribute  or  pay,  or  were  charged  with,  towards  the  poor- 
rates  in  the  year  1768,  according  to  the  rents  of  the  same  as  they  were  then  rated,  the 
order  of  Sessions  is  to  be  quashed,  and  the  rate  amended  by  striking  out  the  names 
of  the  trustees. 

If  the  Court  shall  be  of  opinion  that  the  said  trustees  are  rateable  only  in  the  pro- 
portion which  the  lands  and  buildings  taken  by  them  under  the  said  Act  57  Geo.  3 
did  contribute  or  pay,  or  were  charged  with,  towards  the  poor-rate  in  the  year  181 7» 
according  to  the  rents  of  the  same  as  they  were  then  rated,  the  rate  is  to  be  amended 
by  substituting  fifteen  pounds  as  the  rateable  value  of  the  market- house  and  building* 
and  six  shillings  and  threepence  as  the  rate  thereon. 

If  the  Court  shall  be  of  opinion  that  the  trustees  are  rateable  for  the  said  premises 
according  to  6  &  7  Wm.  4,  c.  96,  the  order  of  Sessions  is  to  be  confirmed. 
"Phis  case  was  argued  on  a  concilium  in  last  Hilary  Term  (Jan.  18  and  22). 
Moody  (with  whom  was  Phinn),  in  support  of  the  order  of  Sessions. — ^I'wo  points 
arise  here  for  the  consideration  of  the  Court :  first,  whether,  upon  general  principles, 
the  trustees  are  rateable  to  the  relief  of  the  poor  of  the  parish  of  Bishop's  Hull  in 
respect  of  the  public  butchery  situate  in  that  parish ;  secondly,  whether  the  rating 
clause  in  stat.  9  Geo.  3  is  re-enacted  by  the  general  clause  of  reference  in  the  57 
Geo.  3  ;  but,  before  considering  these  questions,  it  may  be  observed,  that  the  respon- 
dents represent  a  different  parish  from  that  by  which  the  Acts  in  question  were 
obtained.  As  to  the  first  point,  it  is  contended  by  the  trustees  that  they  are  not 
rateable,  because  they  have  no  beneficial  occupation ;  but,  independently  of  the  recog- 
nition of  their  legal  liability  to  be  rated,  which  is  contained  in  the  stat.  9  Geo.  3,  there 
is  Here  clearly  a  pecuniary  benefit.  It  cannot  be  denied  that  this  building  produces  a 
return;  and  the  trustees  are  in  the  actual  receipt  of  the  profits.  Then  they  are 
'^teable,  unless  the  whole  of  the  funds  are  applied  to  purposes  strictly  public.  jB.  v. 
^<.  Giles,  York  (3  B.  &  Adol.  573).  There,  lands  purchased  by  voluntary  contri- 
«^^tion,  were  conveyed  to  trustees  for  the  purpose  of  erecting  thereon  a  lunatic  asylum* 
^d  for  such  other  purposes  relative  thereto  as  should  be  determined  by  the  subscribers, 
^^e  asylum  was  originally  designed  for  parish  paupers  or  other  indigent  persons,  but 
^c  funds  being  insufficient,  a  limited  number  of  affluent  persons  were  afterwards 
Admitted  at  certain  rates  of  payment,  in  proportion  to  their  abilities.  From  this  and 
^ther  sources  of  revenue,  the  trustees,  after  paying  all  the  expenses  of  the  establish- 
ment, had  accumulated,  in  five  years,  profits  to  the  amount  of  2,000/.,  part  of  which 
^ad  been  laid  out  in  buildings  and  purchases  for  the  institution,  and  part  continued 
^  accumulate.  All  benefactors  of  20/.  or  upwards  were  governors,  and  they  exer- 
cised the  entire  control  over  the  asylum  and  its  funds.  The  trustees  derived  no 
Personal  benefit  from  the  institution ;  and  it  was  held,  that  as  the  building  produced  a 
(urofit,  it  was  rateable ;  and  that  the  trustees,  who  were  the  owners,  and  in  actual 
receipt  of  the  profits,  were  the  persons  liable  to  be  rated.  Lord  Tenterden,  C.  J.,  in 
delivering  the  judgment  of  the  Court,  said  :  "  Upon  these  facts,  it  seems  to  us  im» 
possible  to  say  that  this  building  does  not  produce  a  profit  by  means  of  the  enter- 
tainment of  tliose  persons  who  are  able  to  pay  for  their  reception  ;  and  if  any  profit 
be  made,  the  application  of  it,  when  made,  is  immaterial  as  to  the  question  of  rateability. 
Then,  supposing  the  building  to  be  rateable,  the  next  question  is,  who  are  the 
occupiers  to  be  rated  ?  Not  the  servants,  for  they  cannot  be  considered  as  occupiers ; 
and  certainly  not  the  unhappy  lunatics  received  into  the  building.  Then,  the  property 
being  subject  to  rate,  the  trustees,  who  are  in  the  actual  receipt  of  the  profits,  must 
be  the  penona  rateable.    There  are  no  persons  who  can  be  rateable  but  the  owners,. 
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and  these  are  the  owners.   The  case  is  not  distinguishable  from  Rex  v.  Agar  (14  East, 
256)."     The  case  of  Reg.  v.  Sterry  (12  Ad.  &  E.  84)  is  a  strong  authority  to  shew 
that  there  is  here  such  an  occupation  as  will  subject  the  trustees  to  the  payment  of 
poor-rates.     In  that  case,  by  charitable  subscriptions,  bequests,  &c.,  funds  were  raiaedt 
which  were  laid  out  partly  in  the  purchase  of  a  house  and  lands,  vested  in  certaia 
persons,  in  trust  for  maintaining  a  school.    No  child  was  admitted  to  the  school  whon 
parents  were  able  to  defray  the  expense  of  his  education.    Each  child  paid  12/.  annuallj 
towards  his  expenses  ;  but  the  average  annual  expense,  with  respect  to  each  child,  was 
20/.,  the  difference  being  defrayed  from  the  funds  of  the  institution.    No  one  resided  in 
the  house  besides  the  children  and  the  officers  and  servants  of  the  institution.    Tlie 
management  was  carried  on  by  a  committee,  who  held  their  meetings  in  the  house 
The  land  was  appropriated  to  the  growth  of  vegetables  consumed  in  the  household. 
The  committee,  officers,  and  servants  had  no  other  accommodation  on  the  premises 
than  was  essentially  requisite  for  the  discharge  of  their  duties,     llie  trustees  and 
committee  received  no  personal   profit.     The  superintendents  had  salaries.    There 
the  trustees  were  held  rateable  to  the  poor  in  respect  of  the  house  and  lands ;  Locd 
Denman,  C.  J.  expressing  regret  that  the  Court  was  ever  induced  to  depart  from  tha 
simple  test,  which  the  subject-matter  of  occupation  would,  in  every  case,  have  afforded 
and  adding  :  "  Whether  the  occupation  was  in  respect  of  private,  or  public,  or  chari- 
table purposes,  it  would  have  been,  we  think,  wiser  to  have  disregarded  ;  and  wherever 
the  subject-matter  was  found  productive  to  any  one,  to  have  rated  the  actual  occupant 
in  respect  to  that  produce  ;'*  and  as  to  the  case  then  before  the  Court,  "  There  is 
clearly  a  rateable  subject-matter ;  that  is,  a  subject,  the  occupation  of  which,  under 
ordinary  circumstances,  would  make  the  occupier  rateable.     If  these  premises  were  tn   % 
be  let  by  the  society,  and  every  shilling  of  the  rent  devoted  to  the  same  purposes  &>  *t  i 
present,  carried  out  in  some  other  place,  the  tenant  would  be  rateable  on  the  amount  ^ 
of  the  rent  paid,  as  the  cleai*  annual  value  of  the  occupation.     But,  even  in  the  bands 
of  the  society,  there  is  a  circumstance  connected  with  the  occupation  which  bringa 
it  within  the  ordinary  rule,  and  distinguishes  it  from  those  cases  of  occupation  for 
charitable  purposes  which  have  been  considered  not  rateable,  as  not  beneficial.    This  cir- 
cumstance is  the  payment  of  the  12/.  per  annum  by  or  on  behalf  of  each  scholar.     This 
sum,  it  is  true,  is  not  adequate  to  the  expense  ;  and,  in  a  popular  sense,  does  not  maketha 
occupation  of  the  premises  beneficial,  t.  e,  gainful ;  but  still  it  is  a  revenue  which  tba 
building  produces,  and  actual  gain  on  a  balance  of  profit  and  loss  is  not  needful ;  it  is 
enough  if  a  revenue  be  produced."  As  to  the  trustees  being  the  occupiers.  Lord  Denmaiw 
C.J.  said,  "There  is  no  difficulty  in  determining  that  the  trustees  must  be  considered  aa 
such.     They  are  the  owners  of  real  property,  which  is  not  demised  to  any  one  :  the  com- 
mittee, from  time  to  time,  use  certain  parts ;  the  matron  and  servants  of  the  establish- 
ment, others  at  all  times ;  but  in  all  three  cases  the  occupation  is  by  the  permission  of 
the  trustees,  and,  in  point  of  law,  must  be  considered  as  theirs."    In  the  two  cases  just 
cited,   the  rateability  of  the  parties  was  affirmed;    but  in  22.  v.  St.  Bartholomew'i 
(4  Burr.  2435,  Bott.  48)  the  mayor,  commonalty,  and  citizens  of  London,  as  the 
governors  of  St.  Bartholomew's  Hospital,  were  held  not  rateable  to  the  poor  in  respect 
of  the  hospital:  Lord  Mansfield,  C.J.  saying,  "The  general  rule  of  law  must  be 
followed ;    that  rule  is,  '  that  you  must  find  an  occupier  to  be  rated.*     The  poor 
people  cannot  be  rated  at  all ;  the  servants  cannot  be  rated  as  occupiers  ;  nor  can  the 
corporation  be  charged  as  occupiers."     That  is  the  principle  upon  which  the  cases  of 
property  devoted  to  charities  rests ;  there  can  be  no  rateability,  because  there  is  no 
occupier  upon  whom  the  rate  can  be  imposed.    In  the  present  case,  the  premises,  if  let, 
would  produce  a  sum  found  by  the  Sessions ;  and  in  that  respect,  therefore,  the  case 
resembles  the  one  put  by  Lord  Denman,  C.  J.,  in  R.  v.  Sterry ;  that  sum  does  not 
make  the  occupation  "  beneficial,  that  is,  gainful :   but  it  is  a  revenue  which  Ae 
building  produces,  and  actual  gain  on  a  balance  of  profit  and  loss  is  not  needful."  The 
ultimate  trust  here — and  that  is  the  material  one — is  "  for  the  use  and  benefit  of  the 
parish  of  St.  Mary  Magdalene,  in  the  said  town  of  Taunton,  for  ever,"  to  be  applied  to  the 
clothing,  educating,  and  apprenticing  of  the  children  of  the  poor  inhabitants  of  the  aaid 
parish ;  and  that  is  a  private  purpose  of  the  parish  of  St.  Mary.    The  management  of 
the  poor  of  one  parish,  as  between  that  and  a  stranger  parish,  is  unquestionably  t 
private  purpose.     In  The  Governors  of  the  Bristol  Poor  v.  Wait  (5  Ad,  &  £.  1)  it  wtt 
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I,  tibat  the  govemon  of  the  poor  hiring  a  house  without  thdr  district  for  the  pur- 
i  of  setting  their  own  paupers  to  work  there,  and  using  it  for  that  purpose  only,  are 
able  in  the  parish  in  which  the  house  is,  as  occupiers,  whether  the  employment  of  the 
pers  there  be  profitable  or  not.  The  question  was,  as  stated  by  Lord  Denman,  C.  J., 
eliyering  the  judgment  of  the  Ck>urt,  "  whether  the  managers  of  the  poor  [whether 
nnors.  as  in  this  instance,  or  overseers  generally]  renting  rateable  property  out  of 
limits  of  their  district,  city,  parish,  township,  or  place,  are  exempt  from  rateability» 
Lose  snch  property  is  applied  solely  to  the  purpose  of  disposing  of  their  own  poor  ;'* 
a  which,  after  dealing  with  the  general  question.  Lord  Denman,  G.  J.  said  :  "  fiut» 
eover,  the  question  here  does  not  arise  upon  a  rate  imposed  by  the  managers  of  the 
:  of  Bristol  upon  premises  occupied  by  their  own  poor,  within  their  own  city.  On  the 
xary,  the  rate  in  question  was  imposed  by  foreign  overseers  upon  property  situated  in 
r  own  parish,  and  which,  in  the  bands  of  an  ordmary  individual,  would  clearly  be  rate- 
to  the  relief  of  their  poor.  How  does  it  concern  the  overseers  and  ley  payers  of  tiie 
sh  of  St.  Philip  and  St.  Jacob,  in  what  manner  any  person  or  persons  manage  tbt 
terty  taken  and  held  in  that  parish  ?  Suppose  the  governors  of  Bristol  to  haTe 
n  100  acres  of  land  only,  and  to  have  brought  such  of  their  paupers  as  were  ci^ble 
ibour  from  a  poor-house  in  Bristol,  to  employ  them  upon  the  land,  as  a  beneficial 
e,  according  to  their  opinion,  of  disposing  of  the  poor.  Suppose  also  that  the 
m,  whatever  it  might  be,  was  applied  solely  towards  the  maintenance  of  the  poor 
had  laboured  upon  the  farm,  or  of  those  who  were  unfit  for  labour,  and  had  been 
behind  :  how  can  this  constitute  a  better  claim  to  exemption  from  rateability  in 
parish  where  the  property  lies  than  a  losing  occupation,  which,  it  is  quite  certain* 
i  not  affect  the  question  of  rateability  at  all  ?  The  same  rule  must,  of  course,  apply 
7ery  species  of  property."  The  same  principle  is  laid  down  in  Reg.  v.  WaUingfari 
on  (10  Ad.  &  £.  259).  There  the  guardians  of  a  union  formed  under  stat.  4  &  5 
1. 4,  c.  76,  s.  26,  comprehending  the  parish  of  M.  and  others,  built  a  workhouse  in 
for  the  employment  of  the  poor,  under  stat.  4  &  5  Wm.  4,  c.  76,  s.  23  ;  and  it  was 
I,  that  the  guardians  were  rateable  in  the  parish  of  M.,  as  occupiers  of  the  workhouse* 
ugh  it  was  built  on  land  which,  ^m  the  nature  of  the  former  occupation,  had  not 
riously  been  rated.  Lord  Denman,  C.  J.,  in  delivering  the  judgment  of  the  Court, 
I :  "  The  question  is,  whether  a  workhouse,  situate  in  one  of  many  parishes,  which 
e  been  formed  into  a  union,  is  rateable,  in  the  hands  of  the  guardians,  towards 
relief  of  the  poor  of  the  parish  in  which  it  is.  To  shew  that  it  is  not  so  rateable* 
dass  of  cases  was  referred  to  in  which  the  Court  has  held  property  exempt  ^m 
ng,  by  reason  of  its  being  wholly  unproductive  to  the  occupiers,  commencing  with 
r  V.  Commissioners  of  Salters'  Load  Sluice  (4  T.  R.  730),  and  ending  with  the  late 
inon  in  favour  of  the  corporation  of  Liverpool,  (a)  The  great  leading  principle  of 
«  cases  we  take  to  be  this  :  that  when  that  person  who  must  be  deemed  the  actual 
ipier  is  merely  a  trustee  for  others,  and  is  prevented  by  the  law  from  deriving  any 
•fit  whatever  from  the  occupation,  that  person  cannot  be  considered  as  the  occupier 
Che  purpose  of  being  rated  ;  the  Act  of  Elizabeth  plainly  supposing  both  control 
•  the  property,  and  the  power  of  enjoying  it."  Then,  after  referring:  to  several 
s,(6)  "  Under  the  circumstances  which  appeared  on  all  these  occasions,  there  is  no 
ropriety  in  saying  that  the  public  was  the  occupier,  made  such  by  Act  of  Parlia- 
[t,  and  receiving  by  the  same  authority  all  the  profits  of  the  property;  while 
le  who  would  otherwise  have  been  the  occupiers  are  in  the  situation  of  public 
ants,  receivers  and  managers  for  the  public  benefit,  without  any  interest  of  their 
t.  So  it  was  argued  here.  The  workhouse  is  hired  by  the  guardians  under 
Knity  of  the  late  statute,  for  the  public  purpose  of  maintaining  the  poor,  and  with 
private  advantage  to  the  occupiers.  But,  though  the  maintenance  of  the  poor  be  a 
itic  purpose,  the  maintenance  of  the  poor  of  this  particular  district  is  a  burden  on 
t  ftistrict  alone  ;  the  occupation  is  not  beneficial  to  the  guardians  individually ;  but 
most  advantageous  mode  of  relieving  their  poor  is  an  advantage  to  that  body.   We 
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decided  accordingly  in  Governors  of  Bristol  Poor  v.  Widt  (5  Ad.  &  E.  1),  which  can 
only  be  distinguished  from  the  case  before  us  by  the  local  situation  of  this  pro* 
perty,  which  is  witliin  one  of  the  parishes  composing  the  union.  But  one  parish  is 
not  more  a  separate  body  from  another  than  the  parish  of  St.  Mary  the  More,  in 
Wallingford,  is  from  the  union  which  annexes  it  to  twenty-eight  other  parishes." 
It  is  difficult  to  see  what  distinction  can  be  drawn  between  that  case  and  the  present. 
The  trustees  here  are,  in  fact,  the  occupiers,  and  they  receive  a  pecuniary  return.  They 
might  let  the  stalls  to  the  butchers,  and  then  the  property  would  nnqnestionably  hie 
rateable  in  the  hands  of  the  tenants  ;  but,  instead  of  giving  to  any  of  the  butchers  who 
use  the  stalls  a  legal  interest  in  any  of  them,  they  are  permitted  to  occupy  them  on 
market-days,  paying  toll,  and  with  an  understanding  that  each  shall  have  the  same  stall 
every  market-day ;  but  as  to  the  rateability  of  the  property,  what  is  the  diflSsrence 
whether  the  trustees  keep  it  in  their  own  hands,  or  let  it  to  tenants  ?  It  is  quite  tme, 
and  is  found  by  the  Sessions,  that  this  property  yields  no  profit,  the  mortgage  debt  ze» 
maining  unpaid ;  but  the  rateability  of  property  does  not  depend  upon  a  balance  oC" 
profit  and  loss.  In  Reg,  v.  Blackfriara  Bridge  Company  (9  Ad.  &  £.  828),  a  com* 
pany  incorporated  by  statute  (57  G.  3,  c.  Iviii.)  for  rebuilding  a  public  bridge,  wi^^ 
enabled  to  raise  a  capital  stock  by  shares,  with  the  usual  powers  of  mortgaging  ^^^'^ 


&c.    The  dividends  were  limited  to  7J  per  cent,  on  the  shares,  and  the  excess  was 
be  applied  to  paying  off  the  subscribed  capital,  and  to  raising  a  fund  for  Hi'aoKarpmrn^ 
mortgage  debts,  &c.,  and  repairing  the  bridge,  after  which  the  tolls  were  to  cease, 
tolls  were,  in  fact,  absorbed  by  the  payment  of  interest  to  mortgag^ees,  the  liquid 
of  debts,  and  the  expense  of  repairs,  leaving  nothing  for  the  payment  of  any  interest  eg 
dividend  to  the  shareholders ;  and  the  company  was  held  rateable  to  the  relief  of  tb 
poor,  in  respect  of  the  bridge  and  the  land  occupied  by  it ;  littledale,  J.  saying,  "  l\ 
18  immaterial  that  the  expense  of  maintenance  and  the  interest  upon  debts,  for  the 
sent,  absorb  the  profits,  or  that  there  is  provision  for  the  total  cessation  of  toll  hi 
after ;  when  the  latter  event  takes  place,  of  course  the  liability  to  be  rated  will 
cease.     In  the  case  of  the  Liverpool  corporation  (9  Ad.  &  £.  435),  the  fund  was  en- 
tirely  appropriated  to  pubHc  purposes,  and  no  private  profit  could  be  reaped  from  it." 
Beyond  all  doubt  a  considerable  revenue  is  raised  from  this  butchery ;  and  the  only  re- 
maining  question  then  is,  whether  there  is  such  an  application  of  it  to  public  purpose^^Bi 
as  exempts  it  from  liability  to  poor-rates.     In  order  to  operate  as  an  exemption,  th^^s 
application  must  be  exclusively  to  public  purposes.     Rex  v.  Liverpool  (7  B.  &  C.  61)" 
Tliere,  by  Act  of  Parliament,  certain  persons  were  empowered  to  make  a  dock,  and 
certain  rates  and  duties  from  ships  resorting  to  it,  and  the  same  statute  provided 
these  rates  should  be  applied  to  paying  off  the  debt  incurred  in  making  tiie  dock,  auV 
to  keeping  it  in  repair,  and  that  then  the  rates  should  be  lowered,  reserving  sufikienC 
to  keep  the  dock,  &c.  in  repair ;  and  it  was  held  that  the  dock  company  were  not  rtte-^ 
able  to  the  relief  of  the  poor  in  respect  of  the  dock  dues  received  by  them,  nor  of  tii& 
premises  purchased  or  hired  and  iised  by  them  for  the  purposes  of  the  dock,  no  indi- 
yidual  having  any  beneficial  occupation  of  those  premises.     Lord  Tenterden,  CJ.  said^ 
"  As  to  the  main  question,  the  case  of  Rex  v.  The  Salters'  Load  Sluice  CommMtmen 
j(4  T.  H.  730)  is  decisive.     There  the  toUs  were  by  Act  of  Parliament  directed  to  be 
applied  '  to  the  purposes  of  the  Act,  and  to  and  for  no  other  use  or  purpose  wbatio* 
ever.'     The  statute,  indeed,  under  which  the  dock-rates  in  question  are  levied,  does  not 
contain  an  express  direction  that  the  rates  shall  be  applied  to  the  purposes  specified  and 
jio  other ;  but  it  directs  that  certain  burdens  shall  be  discharged,  and  that  then  the 
rates  shall  be  lowered  ;  and,  therefore,  any  application  of  those  rates  to  other  pwposcs 
not  specified,  would  be  a  direct  violation  of  the  statute."    And  so  in  12.  v.  TVemMT 
Navigation  Trustees  (7  B.  &  C.  70,  n.  (c),  where  the  surplus  tolls  of  a  navigation  were 
directed  by  Act  of  Parliament  to  be  expended  in  repairing  public  bridges  and  highways* 
Bayley,  J.  said,  "  Those  were  public  purposes,  and  as  no  part  of  the  moneys  received 
could  be  applied  to  private  purposes,  those  moneys  were  not  rateable  in  the  hands  of  the 
trustees."     Now  the  distinction  between  the  two  cases  just  cited  and  the  present  is 
pomted  out  in  The  Governors  of  the  Bristol  Poor  v.  Wait  (5  Ad.  &  £.  1).    The  main- 
tenance and  repair  of  the  roads  or  bridges  of  a  county  is  a  public  purpose,  but  not  so 
the  relief  and  management  of  the  poor  within  the  narrow  limits  of  any  one  particii]ar 
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OLSRIDOE,  J.-*But  the  docks  in  the  Liverpool  case  were  all  in  one  parish.] 
i  interest  in  them  was  not  confined  to  that  one  parish ;  the  general  trade  of 
9untry  is  benefited  by  property  of  that  description.  [CoLERinoB,  J. — ^But 
Kjks  have  been  repaired,  what  was  to  become  of  the  dock  dues  ?]  They 
\e  altogether  ;  and  certainly  no  part  was  to  be  applied  to  any  private  pur- 
LERiDGE,  J. — Is  there  not  a  later  Liverpool  case  ?]  Yes ;  the  application 
property  under  the  Municipal  Corporations  Act  has  been  held  to  be  an  ap- 
a  public  purpose.  [Coleridob,  J. — That,  then,  is  confined  to  the  limits 
b.]  Still  the  genersd  purposes  of  the  corporation  of  a  borough  are  of  a 
extensive  and  public  kind  than  the  maintenance  of  the  poor  of  a  particular 
hat  is  a  public  and  what  a  private  purpose  seems  to  be  more  a  question  of 
IV  ;  but  the  Court  cannot  decide  that  the  purpose  to  which  this  property  is 
pplicable  is  a  public  purpose,  without  overruling  both  The  Governors  of  the 
r  V.  Wait,  and  R.  v.  The  Wallingford  Union.  As  to  the  second  question, 
:  the  rating  clause  of  the  first  Act  is  re-enacted  in  the  second,  the  first  ob- 
that  the  meaning  of  the  rating  clause  itself  is  so  ambiguous,  that  the  Court 
it  to  be  imported  in  the  second  by  general  words  of  reference.  The  rating 
es  to  land  in  the  parish  of  St.  Mary  only ;  the  property  in  question  stands 
ind  in  another  parish ;  and  if  the  clauses  in  question  had  clearly  expressed 
r  contended,  the  latter  parish  would  have  had  notice,  and  the  opportunity  of 
em  in  parliament.  It  was  probably  intended  by  the  legislature  that  the 
roportion  paid  by  this  property  in  1816  should  be  the  criterion  of  value  for 
s  of  rating  in  future  ;  but  that  intention  is  certainly  not  expressed.  How 
t  would  be  to  require  the  parish  ofiicers  of  a  parish,  which  had  nothing 
the  earlier  Act,  to  carry  their  inquiries  into  the  value  of  this  property 
3  year  1768  !  The  Court  has  expressed  the  strongest  disinclination  to 
^  such  attempts.  In  R.  v.  The  Monmouthshire  Canal  Company,  (a)  (3  Ad, 
Lord  Denman,  C.  J.  said,  "  If,  as  the  appellants  argue,  the  legislature 
the  land  was  to  be  estimated  according  to  the  value  which  it  bore  whea 
le  purposes  of  the  Acts,  I  must  say  that  it  would  have  been  much  better 
nate  should  have  been  put  on  the  land  by  the  legislature  at  the  time,  for  it 
be  a  very  difficult  inquiry  for  the  parish  officers ;"  and  Littledale,  J. : 
;ht  have  been  some  doubt  if  the  words  *  for  the  time  being'  had  not  been 
but  these  words  shew  that  the  future  value  was  contemplated.  It  is  now 
>rty  years  since  the  Act  was  passed :  how  could  the  original  value  be  ascer- 
years  hence  ?"  The  Court,  being  thus  disinclined  to  send  parishes  back  a 
to  ascertain  the  value  of  land,  will  not  at  all  events  construe  very  ambiguous 
3  to  give  them  that  effect.     [Wightman,  J. — ^What  are  the  ambiguous 

rhe  Monmouihshire  Canal  Company,  A  rabsequent  statute  authorized  the  eompany  to 
ct  (passed  in  1792,  when  tolls  were  extend  the  canal,  and  for  that  purpose  to  purchase 
eabk  per  se)  a  company  was  incor-  lands,  and  to  take  the  like  tolls  on  the  new  as  on  the 
ithorized  to  take  lands,  &c.  for  the  old  canal ;  and  it  provided  that  the  clauses,  powers, 
e  Act,  and  to  take  tolls ;  and  it  was  authorities,  provisoes,  orders,  rules,  regulations, 
the  tolls  should  not,  thereafter,  be  limitations,  exemptions,  restrictions,  privileges, 
es  or  rates;  and  that  the  company  penalties,  forfeitures,  punishments,  and  provisions 
ne  to  time  be  rated  in  respect  of  their  contained  in  the  former  Act  should,  so  for  as  the 
s,  &c.,  in  the  same  proportion  and  same  would  apply  and  the  case  would  admit,  extend 
tier  value  or  improved  rent  than  other  to  the  new  canal ;  and  should  take  effect,  operate, 
jacent,  were  or  should  for  the  time  be  put  in  execution,  used,  and  exercised  by  the 
1,  and  as  the  lands,  &c.  taken  by  company,  and  be  applied  and  enforced,  &c.,  in  re- 
ave been  rateable  if  they  had  con-  spcct  of  maldng,  mautaining,  and  using  the  new 
former  state,  and  had  not  been  used  canal,  &c.,  in  tht  same  manner  to  all  intents  and 
s  of  the  undertaking.  The  adjacent  purposes,  as  if  the  same  clauses,  &c.  had  been 
lings  having  improved  in  value,  partly  inserted,  repeated,  and  enacted  at  full  length  by 
of  the  undertoking,  and  partly  from  the  subsequent  Act.  Held,  that  the  provision  aa 
uses,  it  was  held  that  the  lands,  &c.  to  rating  the  original  canal  extended  to  the  new 
mal,  were  to  be  rated  at  the  value  part. 

cent  lands,  &c.  bore  at  the  time  of  By  a  third  statute,  a  tramroad  company  was  la- 
9t  at  the  commencement  of  the  under-  corporated,  and  it  and  the  caoal  com{MUiy  were 
t  the  value  which  they  would  have  authorized  to  make  railways,  &c. ;  it  contained  the 
ime  of  the  rate,  if  the  undertaking  same  prorision  as  the  second  statute.  Held,  that 
»rried  into  effect ;  though  for  forty  the  provision  as  to  rating  the  original  canal  ex- 
had  always  been  according  to  the  tended  to  these  railways. 
at  the  lands  adjacent. 
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vords  ?]  Both  the  original  and  the  re-enacting  clauses  are  ambiguous.  [Wiohtmav,  J. 
•—The  re-enacting  clause  includes  every  thing  not  expressly  altered  or  repealed,  or  nal 
"  repugnant  to  that  Act."]     This  rating  clause  is  repugnant  to  common  sense,  as  ap* 
plied  to  the  property  in  question.     The  case  of  Res  ▼.  The  Mornmmtkskire  Canal  Gbsn 
pany  was  expressly  confirmed  in  Reg,  v.  The  Leeds  and  Liverpool  Camai  Compaimf,  (i^ 
(7  Ad.  &  E.  671)  ;  when  Lord  Denman,  C.  J.  said/ "But  is  this  to  be  the  value  it 
the  time  of  passing  the  Acts,  of  making  the  canal,  or  of  making  the  rate  ?    Our  receift 
decision  in  the  case  of  Rex  v.  The  Monmouthshire  Canal  Company,  answers  the  ques- 
tion ;  and  nothing  but  the  pressure  of  the  most  cogent  reasons,  or  the  most  unm- 
biguous  language  of  the  Acts  of  Parliament,  could  induce  us  to  impose  so  unreasoosble 
and  impracticable  a  duty  upon  parish  officers  as  to  find  the  value  of  property  sixtf  or 
seventy  years  ago."     Lastly,  the  Act  must  be  construed  most  strongly  against  the 
trustees ;  and  if  a  literal  construction  of  the  words  would  work  injustice  to  the  i»» 
spondents,  the  Court  will  avoid  it.     Rex  v.  The  Birmingham  Canal  Company  (2  B.  k 
Aid.  570).     There  a  canal  was  made  under  the  8  Geo.  3,  which  contained  no  daue 
as  to  the  mode  of  charging  it  to  the  parochial  rates,  and  another  canal  was  made  under 
the  23  Geo.  3,  c.  92,  and  was  therein  directed  to  be  rated  in  a  special  manner,  ni 
these  two  canals  were  incorporated  by  the  24  Geo.  3 ;  by  which  it  was  provided  tfait 
all  the  clauses,  powers,  provisions,  restrictions,  exemptions,  &c.  contained  in  each  rf  . 
the  two  former  Acts,  should  still  remain  distinct  from  each  other ;  and  afterwards,  bf   ; 
58  Gko.  3,  c.  19,  reciting  that  it  was  expedient  to  extend  one  system  of  mallag^    | 
xnent  to  the  whole  canal,  it  was  enacted,  "  that  all  the  canals  &c.  so  made  as  aforesudt    j 
&c.  should  be  deemed  part,  &c.  of  the  Birmingham  canal  navigations,  and  be  con*  % 
sidered  as  included  and  governed  by  all  the  clauses,  &c.  in  the  23  &  24  Geo.  3  (wte  ^ 
and  except  so  much  thereof  as  related  to  exemptions  from  stamp-duties,  or  the  quan-  ;= 
turn  of  tolls  to  be  collected),  as  if  the  same  had  been  described  in  the  23  Geo.  3  ai  : 
part  of  the  works  to  be  made  and  done  under  and  by  virtue  of  that  Act."    It  wM 
held  that  this  provision  only  incorporated  these  canals,  &c.  for  the  purpose  of  managt* 
ment,  and  that  it  did  not  authorize  the  canal  originally  made  under  the  8  Geo.  3  t» 
be  rated  to  the  parochial  taxes  in  the  special  manner  pointed  out  by  the  23  Geo.  3; 
Hohroyd,  J.  saying  (p.  581)  :  "  Now  one  rule  for  the  construction  of  an  Act  of  Fd- 
liament,  where  general  words  are  used,  is  laid  down  by  Lord  Coke ;  and  it  is  tbk: 

(a)  Reg.  ▼.  Letdt  and  Lherpool  Canal  Company.  tpectlTe  parbbes,  See.  where  the  tame  thovU  It 

By  sUt.  10  Geo.  3,  e.  114,  incorporating  the  Leeds  situate,  were  or  should  be  aasessed  and  charged;  ti» 

and  LiTerpool  Canal  Company,  it  was  enacted  that  rates,  duties,  and  other  personal  property  oC  lis 

the  tolls,  &c.  should  at  all  times  thereafter  be  company  to  be  assessed  as  other  personal  propeHf 

exempted  from  the  payment  of  any  taxes,  rates,  &c.  in  the  said  parishes,  &e.    Held,  on  a  case  stafedli 

other  than  soch  as  the  land  which  should  be  used  for  as  to  poor-rate  in  the  parish  of  Liverpool,  when  at 

the  purpose  of  the   navigation  would  have  been  personal  property  was  assessed  to  the  poor, — 
labject  to  if  that  Act  had  not  been  made.  1.  That  the  land  occupied  by  the  canal,  btilM, 

SUt.  23  Geo.  3,  c.  47  (for  incorporating  another  and  towing-paths,  being  part  of  the  origtaal  liai^ 

navigation  with  the  canal,  &c.)  contained  a  similar  was  to  be  rated  according  to  the  general  vdn 

provision  as  to  the  several  navigations,  &c.,  and  borne  at  the  time  qf  the  rate  by  the  land  Jmmedistsh 

the  tolls  to  be  taken  on  the  same  under  that  Act ;  adjoining,  not  excluding  the  value  whieh  such  Ism 

and  provided  further  that  such  navigations,    &c.  derived  firom  the  vicinity  of  the  canal,   bat  ait 

should  not  be  subject  to  the  payment  of  any  taxes,  reckoning  the  value  whieh  such  land  would  aoqeiNi 

&c,  except  such  as  had  been  and  then  were  usually  if  applied  to  the  purposes  of  a  caaaL 


charged    thereon,   but  not  to  exempt  any  quay,  2.  That  the  land  oecu^ned  by  cots  and 

wharf,  warehouse,  or  other  house ;  and  repeated  not  being  in  the  line  prescribed  in  any  of  the  Adtk 

the  clause  In  the  previous  Act.  was  to  be  rated  on  the  same  principle. 

Stat.  59  Geo.  3,  c.  105  (for  enabling  the  company  3.  That  wharfs  and  quays,  adjacent  to  the  lilt* 

to  make  additional  cuts,  &c.)   declared  that  the  mentioned  cuts  and  basins,  were  to  be  rated  il 

clauses,  powers,  provisions,  &c.  contained  in  the  similar  property  adjacent,  not  excluding  the  ftl« 

former  Acts  (except  such  as  were  repealed  or  al-  which  such  adjacent  property   derived   from  tito 

tered)  should  extend  to  the  purposes  of  that  Act,  ridnity  of  the  cuts  and  basins, 

as  if  re-enacted;   and  that  the  lands,  dwelling-  Lord  Denman,  C.J.,  in  delivering  the  JudfraMk 

houses,  wharfs,  quays,  &c.  should  be  rateable  to  of  the  Court,  said,  **The  only  remaining  criterisi 

the  poor,  the  lands  accordicg  to  the  quantity  and  suggested,  is  to  take  its  value,  '  according  to  te 

quality,  and  the  dwelUog-hoosea,   wharfs,  quays,  value  of  similar  adjacent  property '  in  the  puriab  d 

warehouses,  lock-houses,  and  other  houses  accordf>  Liverpool.     And,  upon  the  wholci  we  thiak  thil 

ing  to  the  nature  and  respective  uses,  dimensioos,  this  is  the  true  principle,  and  that  by  referenes  ti 

and  descriptions  thereof,  and  should  be  assessed  in  and  comparison  with  what  is  immediately  a4|oiBiafi 

like  manner  as  lands  of  a  like  quality,  and  as  a  reasonable  estimate  of  the  aetoal  value  ef  til 

dwelling-houses,  warehouses,  &c.  of  like  and  similar  land  may  be  obtained.** 
size,  nature,  dimension,  or  description  in  the  re- 
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'  Acts  of  Parliament  are  to  be  so  construed  as  no  man  that  is  innocent  or  ft^e  from  in- 
jury or  wrong,  be  by  a  literal  construction  punished  or  endamaged.'  (1  Inst.  360,  a.) 
Here  if  we  were  to  construe  the  58  Gteo.  3  according  to  the  letter  (supposing  the  ar- 
gument to  be  well  founded,  that  the  clause  refers  to  the  whole  navigation,  which  is 
doubtful),  we  should  in  that  case  deprive  the  different  parishes  of  their  vested  rights, 
and  so  punish  or  endamage  innocent  persons  who  were  not  within  the  contemplation  of 
the  Act."  [Pattbson,  J. — This  rating  clause  seems  to  me  to  be  inapplicable  to  the 
latter  Act ;  but  I  don't  know  whether  it  can  therefore  be  called  repugnant.]  Yes ; 
because  that  word  is  to  be  taken  most  strongly  against  the  party  using  it. 

Cockbum,  Q.  C.  {Kinglake,  Seijt.,  Carrow,  and  Poulden  with  him),  contrk. — First, 
the  trustees  have  no  beneficial  occupation  of  these  premises,  the  profits  being  appro- 
priated to  public  purposes ;  and  they  are  therefore  not  rateable.     Rex  v.  Terrott  (3 
East,  506).     There,  the  commanding  officer  in  barracks,  having  distinct  apartments 
allotted  to  him,  one  in  particular  for  transacting  the  business  of  the  regiment,  and  the 
others  fitted  up  for  the  accommodation  of  himself  and  his  family,  who  resided  there 
with  him,  containing,  amongst  other  things,  a  kitchen,  wash-house,  and  coach-house, 
together  with  a  stable -yard  and  garden,  was  held  rateable  to  the  relief  of  the  poor  for 
the  same,  having  a  beneficial  enjoyment  of  them  beyond  his  necessary  accommodation 
as  an  officer  for  the  purpose  of  public  service ;  and  Lord  Ellenborough,  C.  J.  said, 
''  The  principle  to  be  collected  from  all  the  cases  on  the  subject  is,  that  if  the  party 
rated  have  the  use  of  the  building  or  other  subject  of  the  rate  as  a  mere  servant  of  the 
Crown,  or  of  any  public  body,  or  in  any  other  respect  for  the  mere  exercise  of  public 
^ty  therein,  and  have  no  beneficial  occupation  of  or  emolument  resulting  from  it  in 
«ny  personal  and  private  respect,  then  he  is  not  rateable."     It  is  no  argument  to  say 
that  this  property  would  be  rateable  if  in  the  hands  of  butchers,  as  tenants  to  the 
trustees ;  for  in  the  case  of  corporate  property,  it  has  been  held  not  rateable  in  the 
Riands  of  the  corporation,  though  it  would  be  rateable  if  in  the  hands  of  a  tenant  or 
lieneficial  occupier,     llie  real  question  is  whether  the  trustees  are  beneficial  occupiers. 
^n  Rex  V.  Salter  a*  Load  Sluice  Commissioners  (4  T.  R.  730),  where  by  an  Act  of  Par- 
liament the  commissioners  of  a  navigation  were  authorized  to  take  certain  tolls,  the 
"^iFhole  of  which  were  directed  to  be  applied  to  public  purposes,  and  it  was  held  that  the 
^^olls  were  not  rateable  to  the  poor.  Lord  Kenyon.  C.  J.  said,  "In  the  present  case 
Ithere  is  property  which  is  the  subject  of  a  rate ;  but  there  is  no  occupier  of  it.     The 
"trustees  have  a  bare,  naked  trust,  not  coupled  with  any  interest."     So  it  is  here  ;  and 
"toe  same  law  is  laid  down  by  Lord  Tenterden,  C.  J.,  in  Rex  v.  Liverpool  (7  B.  &  C. 
CI) ;  where  a  dock  company  was  held  not  rateable  in  respect  of  their  dock  dues  or 
Riremises,  no  person  having  any  beneficial  occupation  of  those  premises.     So,  where 
tnutees  are  appointed  to  carry  out  an  Act  of  Parliament,  and  are  required  by  the  Act 
to  appropriate  all  money  received  by  them  in  a  particular  way,  there  is  no  beneficial 
ciocupation  by  them,  and  they  are  not  rateable.     jR.  v.  Weaver  Navigation  (7  B.  &  C. 
70,  n.  (c),  was  a  case  of  that  sort ;  where  "  as  no  part  of  the  moneys  received  could 
be  applied  to  private  purposes,  those  moneys  were  not  rateable  in  the  hands  of 
the    trustees,"  per  Bay  ley,   J.      So  in  the  present  case,  no  part  of    the  moneys 
received   by  these  trustees  can  be  applied   to  private   purposes;    the  trustees   are 
merely  ministerial  officers,  who  receive  and  pay  according  to  the  directions  of  the  Act. 
In  Rex  V.  The  Commissioners  for  Lighting  Beverley  (6  Ad.  &  E.  645),  by  a  local  Act 
oommifisioners  were  authorized  to  provide  lamps,  &c.,  and  cause  them  to  be  lighted 
for  the  use  of  a  town,  and  to  levy  rates  on  the  tenants  and  occupiers  of  houses,  tene- 
ments, &c.  to  defray  the  exp>enses.     By  a  later  local  Act  they  were  authorized,  if  they 
saw  fit,  to  manufacture  gas  for  the  purpose,  and  in  that  case  to  let  out  private  lamps, 
&c  to  individuals,  and  supply  them  with  gas,  the  profits  to  be  applied,  first  to  the 
expenses  of  the  gas  apparatus,  and  then  generally  to  the  purposes  of  that  and  the 
former  Act.     The  commissioners  manufectured  the  gas  and  let  lamps  and  supplied 
tbem  with  gas,  and  applied  all  the  profits  arising  therefrom  to  the  purposes  directed 
by  the  Acts ;  and  it  was  held  that  they  were  not  rateable  as  beneficial  occupiers  of 
Che  gaa- works.     Lord  Denman,  C.J.  there  said,  at  the  conclusion  of  his  judgment, 
"  Rex  V.  Liverpool  (7  B.  &  G.  61),  which  is  in  accordance  with  other  decisions,  has 
flhewn  that  where  an  Act  of  Parliament  disposes  of  the  whole  of  what  is  raised,  there 
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can  be  no  beneficial  occupation  ;"    and  in  the  course  of  the  argument,  when  the 
dictum  of  Holt,  C.J,  (Anon,  2  Salk.  527),  that  no  man  by  appropriating  his  lands 
to  an  hospital,  '  can  discharge  or  exempt  them  from  taxes  to  which  they  were  subject 
before/  was  pressed  upon  the  Court,  said,  '  Supposing  it  to  be  still  law,  it  ap^ies 
only  to  voluntary  appropriations:    here  the  appropriation  is  by  statute."     [Colb- 
BiDGB,  J. — That  must  be  taken  with  reference  to  that  particular  statute ;  because  if  a 
statute  were  to  direct  the  trustees  to  put  the  money  into  their  own  pockets,  that 
surely  would  not  exempt  them  from  rateability.]     No ;  but  that  case  supplies  one 
test  as  to  what  may  be  considered  a  pubhc  purpose.     [CoLERincE,  J. — It  is  by  no 
means  unusual  that  the  trustees  should  take  something,  the  surplus  being  appHed  to 
other  purposes.]     In  that  case  they  would  probably  be  rateable  to  the  extent  of  their 
personal  benefit,  but  no  further.     Reg.  v.  The  Justices  of  Worcestershire  (11  Ad.  &  E. 
57).     In  that  case,  under  a  local  Act,  justices  of  the  peace  were  authorized  to  purchase 
lands,  &c.  for  the  erection  of  a  county-hall,  courts  of  justice,  and  lodgings  for  the 
judges  of  assize  for  the  county,  &c.,  and  they  were  to  possess  them  for  the  purposes 
of  the  Act  and  to  pay  for  them  out  of  the  county-rates ;  but  they  were  not  to  be 
individually  liable  on  any  contracts.      The  materials,  furniture,  &c.  were  vested  in 
them ;  and  they  were  enabled  to  sue  or  prosecute  in  respect  thereof,  in  the  name  of 
the  clerk  of  the  peace,  the  property  to  be  laid  as  the  property  of  the  justices  of  the 
peace  for  the  county.     The  lands  and  buildings  were  vested  in  them  on  trust,  to  soficr 
courts  to  be  held  and  other  pubHc  county  business  to  be  transacted  there,     llie  build* 
ings  were  to  be  insured,  repaired,  and  furnished  at  the  expense  of  the  county.    The 
justices  had  power  to  let  the  judges'  lodgings,  making  reservation  for  the  use  of  the 
judges  and  magistrates  at  proper  times,  and  applying  the  rent  to  county  purposes  only. 
The  justices  were  to  be  paid  by  the  sheriff  such  sums  as  were  allowed  him  by  the 
Exchequer  for  the  accommodation  of  the  judges.     The  buildings  were  erected  and 
applied  to  the  purposes  of  the  Act ;  but  the  house  called  the  judges'  lodgings  vti 
not  let.     Wine  was  kept  in  the  house,  which  was 'paid  for  by  subscription  by  the 
magistrates,  and  drunk  by  them  at  their  sessions  dinners ;  and  some  of  the  magis- 
trates occupied  bed- rooms  there  during  their  attendance  at  Sessions,  the  rooms  bein^ 
appropriated  to  those  who  first  bespoke  them ;  and  it  was  held  that  the  justices  dt 
the  county  as  a  body  were  not  liable  to  poor-rate,  as  occupiers  of  the  judges'  lodgings; 
Lord  Denman,  C.J.  saying :   '*  It  cannot  be  considered  that  the  whole  bcidy  of  justices 
have  as  such  a  beneficial  occupation.     The  benefit  insisted  upon  in  support  of  the 
rate  is  enjoyed  by  certain  individuals,  who  choose  at  particular  periods  to  occupy  tiie 
premises.     The  only  profit  which  the  whole  body  derives  is  applicable  to  a  public  por- 
pose ;  and  for  such  profit  they  are  not  rateable."     The  same  exemption  from  rateabili^ 
has  been  extended  to  corporate  property,  applicable  to  the  general  purposes  of  the 
borough,  under  the  Municipal  Corporations  Act.     Reg.  v.  The  Mayor,  8(C.  of  Liver* 
pool  (9  Ad.  &  E.  435).     There  a  municipal  corporation  having  been  rateable  and  rated 
to  the  relief  of  the  poor,  in  respect  of  town  and  anchorage  dues  before  stat.  5  &  6 
Wm.  4,  c.  76  (for  the  regulation  of  municipal  corporations),  it  was  held  that  sec.  9S 
of  that  Act,  by  appropriating  all  the  corporate  funds  to  purposes  of  a  public  nature* 
exempted  the  above  dues  from  further  rateability ;  and  in  Reg.  v.  Exminster  (4  Per.  & 
D.  69 ;   12  Ad.  &  E.  2),  that  a  corporation  is  not  rateable  to  the  relief  of  the  poor  in 
reBp>ect  of  lands  of  which  the  profits  are  payable  to  the  borough  fund,  under  5  &  ^ 
Wm.  4,  c.  76,  s.  92,  although  the  land  is  situate  in  a  parish  without  the  limits  of  the 
borough.     The  case  of  R.  v.  The  Blackfriars  Bridge  Company  (9  Ad.  &  E.  828)  it 
quite  distinguishable.     That  was  a  mere  speculation ;  the  shareholders  received  in- 
terest out  of  the  profits  of  the  bridge ;  and  the  Court  decided  that  it  was  no  ground 
of  exemption,  that  the  speculation  was  a  losing  one ;  which  is  certainly  true.    "Hke 
observations  of  Coleridge,  J.  mark  the  distinction   between  the   two   cases.     That 
learned  judge  said,  "  This  is  a  clear  case  of  a  property  which  yields  a  profit.     If  then 
IB  a  beneficial  occupier  entitled  to  the  profits,  he  is  rateable.     The  tolls  are  partially  ap- 
plicable to  private  purposes,  and  the  occupation  is  consequently  beneficial."    Tb 
question  then  is,  whe±er  the  purposes  to  which  this  property  is  applied  are  public  pur 
poses  ?    Now  the  trustees  are  directed  by  the  Act,  out  of  the  first  moneys  raised  undc 
it,  to  pay  the  costs  of  obtaining  the  Act,  then  the  expenses  attending  the  erectioa  an 
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constitution  of  the  market ;  the  erecting,  maintaining,  and  lighting  the  lamps  in  certain 
atreets ;  the  purchasing  the  stalls  and  standings  erected  in  the  former  market ;  and  also 
the  expenses  of  certain  mortgages,  with  the  interest  thereon ;  after  the  discharge  of 
which,  all  the  tolls,  rents,  and  profits  are  directed  to  remain  in  the  trustees  for  the  use 
ttd  benefit  of  the  parish  of  St.  Mary  for  ever,  and  to  be  applied  to  the  clothing,  edu- 
citiug,  and  apprenticing  so  many  of  the  children  of  the  poor  inhabitants  of  that  parish 
at  the  trustees  should  from  time  to  time  direct.     These  surely  are  as  much  public  pur- 
poses as  the  maintenance  of  docks  in  the  Liverpool  case,  or  as  the  lighting  of  a  town  in 
the  Beverley  case.     The  ultimate  trust  does  not,  however,  affect  the  present  question ; 
because  it  is  expressly  foimd  that  after  payment  of  the  current  expenses  and  interest 
upon  debts,  there  is  no  surplus ;  so  that  if  the  maintenance  of  a  public  market  is  a  pub- 
h  purpose,  that  is  enough  to  exempt  the  trustees  from  any  present  liability.     If  in 
eitber  of  the  cases  before  named  (jR.  v.  Liverpool,  or  R.  v.  Beverley),  there  had  been,  as 
here,  an  ulterior  purpose,  for  which,  however,  no  surplus  existed,  that  would  not  have 
altered  the  decision  of  the  Court.     The  principle  of  this  Court  has  always  been  not  to 
diminish  funds  devoted  to  useful  public  purposes  by  subjecting  them  to  rates ;  and  it 
would  defeat  that  principle  if  the  Court  were  to  impose  the  burden  whenever  it  ap- 
peared that  there  might  at  some  future  time  be  an  application  of  part  of  the  funds  to 
private  purposes.     In  this  case,  however,  it  is  not  necessary  to  press  that  argument ; 
because  the  iiltimate  trust  is  for  a  public  purpose,  viz.  the  clothing  and  educating  the 
duldren  of  the  poor  inhabitants  of  a  parish.     The  objects  of  that  charity  are  not  neces- 
larily  confined  to  the  children  of  parish  paupers ;  "  poor  inhabitants  "  does  not  mean 
persons  receiving  parochial  relief ;  and,  at  all  events,  education  is  no  part  of  the  duty 
itf  parish  officers.     [Colbridoe,  J. — Many  charities  are  in  express  terms  given  to  poor 
pcnons  not  receiving  parochial  relief ;  is  such  property  not  rateable  ?]     Rex  v.  Waldo 
(Ctld.  358;  1  Bott.  182)  decided  that  a  person  who  builds  an  almshouse  is  not  rate- 
■iUe,  if  no  profit  be  made  of  it;  and  Lord  Mansfield,  C.J.  said,  "  Mr.  W.  makes  no 
profit  of  this  building,  and  it  is  sufficient  that  this  is  so  in  fact,  and  the  profit  is,  in 
hd,  here  applied  to  public  and  charitable  uses."     [Coleridge,  J. — Probably  that  ques- 
tioa  would  receive  a  diffierent  answer  now ;  besides,  that  case  turned  upon  the  occu- 
pitbn.]     And  the  purpose  too.     In  Reg.  v.  Wilson  (12  Ad.  &  E.  94 ;  4  Per.  &  D.  130) 
tbe  treasurer  of  the  London  Missionary  Society  was  held  not  rateable  for  the  house 
taken  by  the  society,  and  occupied  merely  for  conducting  the  affiedrs  of  the  institution, 
so  person  deriving  any  profit  from  the  occupation.     There,  after  referring  to  the  deci- 
aons  which  require  the  rate  to  be  imposed  on  the  beneficial  occupier.  Lord  Denman, 
CJ.  said,  "  Here  is  neither  benefit  nor  occupation  according  to  the  language  of  these 
CMes,  and  particularly  the  case  of  R.  v.  Waldo,  which  has  frequently  been  recognized, 
ttd  is  in  its  circumstances  extremely  like  the  present."     Who  are  the  beneficial  occu- 
piers in  this  case  ?     Not  the  trustees,  because  they  can  derive  no  benefit  from  the  pro- 
perty in  any  event.     Not  the  children,  because  they  cannot  be  said  to  occupy  in  any 
*Qie  of  the  word  ;  they  have  only  a  contingent  interest.     [Coleridge,  J. — In  one  case 
tf.  V.  St,  Giles,  York,  3  B.  &  Adol.  573)  the  actual  recipients  of  the  profits  were  said  to  be 
^occupiers.]     Not  unless  they  derive  some  personal  benefit.     [Patteson,  J.--^That 
Hold  exempt  all  trustees  in  every  private  case.]     Practically  there  are  very  few  cases 
^  which  trustees  are  occupiers.     [Patteson,  J. — Suppose  the  case  of  trustees  carrying 
<^  a  farm  for  the  benefit  of  infants,  would  they  not  be  rateable  ?]     They  would  in  that 
<^  have  a  legal  benefit.     [Coleridge,  J. — Not  more  so  than  here.]     In  12.  v.  Sterry 
(l2  Ad.  &  £.  84)  the  Court  relied  upon  the  circumstance  that  each  scholar  paid  12/. 
^  year.     [Coleridge,  J. — ^But  that  was  no  benefit  to  the  trustees ;  it  certainly  went 
^Uto  their  hands,  but  they  were  bound  to  apply  it  in  a  certain  way.]     If  there  had  been 
^  surplus,  the  trustees  there  might  have   disposed  of  it;    but   it  is   not  so  here. 
[WioHTMAX,  J. — Suppose  that  here  there  was  more  than  enough  for  the  ultimate 
tmst  ?     Coleridge,  J. — Or,  suppose  there  was  no  applicant  ?]     Still  the  general  pur- 
pose is  pointed  out ;  the  funds  must  be  applied  for  the  parish  generally,  whatever  the 
Imoont  of  the  surplus.     How  is  this  case  to  be  distinguished  from  that  of  borough 
sroperty,  to  be  applied  to  the  general  improvement  of  a  borough  ?     The  fund  might  at 
!  time  be  sufficient  to  remove  the  necessity  for  any  rate.     [Coleridge,  J. — That 
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would  be  a  relief  to  one  part  of  the  parish  only,  viz.  the  rate-payers.]  Bat,  suppose 
that  beyond  that  there  was  a  still  further  surplus,  applicable  to  the  general  benefit  of 
the  parish,  then,  if  Taunton  had  been  a  borough,  it  would  have  been  clearly  a  publie 
benefit.  In  The  Governors  of  the  Bristol  Poor  v.  Wait  (5  Ad.  &  £.  1),  and  in  R.  v. 
The  Wallingford  Union  (10  Ad.  &  £.  259)  the  purpose  to  which  the  property  was  applied 
was  one  for  which  the  parish  was  bound  to  provide ;  as,  in  one  case,  a  parish  workhouse, 
in  the  other  a  union  workhouse,  thus  discharging  their  own  lialnlity  and  deriving 
benefit  therefrom.  [Coleridge,  J. — How  did  the  guardians  cr  governors  in  those 
cases  occupy  beneficially  ?]  They  occupied  by  their  ofiicers,  as  the  representatives  of 
the  parish.  [Pattbson,J. — Not  putting  a  shilling  into  their  own  pockets.]  Yes, 
indirectly ;  for  they  avoid  the  necessity  of  putting  the  poor  elsewhere.  The  present 
case  is  quite  different  from  those  two  cases ;  for  the  ^d  here  is  applicable  ezcln* 
sively  to  public  purposes,  and  is  entirely  appropriated  by  Act  of  Parliament.  As  to  the 
second  question,  the  rating  clause  of  the  original  Act  is  re-enacted  in  the  second ;  and 
the  trustees,  therefore,  are  at  most  only  liable  to  be  rated  according  to  the  xalcs 
existing  in  1768.  In  22.  v.  The  Birmingham  Canal  Company ,  the  difficulty  suggested 
was,  how  parish  ofi&cers  were  to  ascertain  the  value  of  land  at  a  distant  period ;  bnt 
that  difficulty  does  not  arise  here.  This  Act  says,  that  the  share  or  proportion  which 
this  property  contributed  in  1768,  according  to  the  rents  of  the  same,  as  then  rated, 
should  be  for  ever  paid  by  the  trustees ;  and  the  parish  books  will  shew  at  once  whst 
that  was.  The  object  of  the  legislature  is  sufficiently  clear ;  it  was  to  exempt  this 
property,  devoted  to  a  useful  public  purpose,  from  liability  to  any  increase  of  rates; 
and  the  result  has  proved  the  policy  of  that  provision ;  for,  even  with  that  exemptkn. 
the  trustees  have  only  been  able  to  keep  down  the  interest  of  the  debt ;  without  it  the 
Act  could  never  have  been  carried  into  execution. 

Moody,  in  reply. — If  this  case  is  governed  by  the  cases  cited  in  regard  to  oorpoiate 
property,  then  The  Governors  of  the  Bristol  Poor  v.  Wait  and  12.  v.  The  WaUitgfwd 
Union  are  wrong,  and  yet  the  latter  decision  is  subsequent  to  R.  v.  UverpooL    Aocxnd- 
in§  to  the  ultimate  trust  in  this  case,  the  funds  go  in  direct  relief  of  the  poor-rate.    R* 
\y,The  Salters*  Load  Sluice  Company  was  relied  upon ;  but  in  Reg.  v.  The  Bktclrfrurm 
Bridge  Company,  Williams,  J.  distinguishes  that  case,  by  saying,  '*  The  application  o£ 
the  profits  in  this  case  distinguishes  it  from  those  in  which  it  has  been  held  that  (RO-* 
peny  of  this  kind  is  not  rateable.     In  R.  v.  Baiters*  Load  Sluice  (4  T.R.  730),  whick 
18  the  foundation  of  all  the  subsequent  cases,  it  was  found  that  by  no  possibility  oonld 
t&e  profits  ever  be  diverted  from  purposes  strictly  public."     If  the  purposes  to  whida 
a^  property  is  applied  are  public  purposes,  so  must  the  maintenance  of  the  lunadiC 
a^lum,  in  R.  v  St,  Giles,  York,  and  of  the  school,  in  R,  v.  Sterry,  be  considered  pnbli^ 
pmrposes,  and  yet  the  property  was  held  rateable.     As  to  the  second  point,  the  langua^^ 
used  is  so  ambiguous  that  general  principles  must  be  resorted  to.     In  Eton  CoUege  r. 
The  Bishop  of  Winchester  (Lofft.  401),  De  Ghrey,  C.  J.  said,   "  In  the  constructkm  a/S 
private  Acts  of  Parliament  we  are  to  go  on  principles  of  common  law  applied  to  th^ 
subject."     And  the  Court  will  not  give  to  this  Act  such  a  construction  as  will  woil^ 
great  injustice.  Cur,  adv.  vtdi. 

Lord  Dbnman,  C.  J.  now  delivered  the  judgment  of  the  Court.— One  point  U^ 
be  decided  in  this  case  is,  whether  a  clause  in  the  9  Geo.  3  is  to  be  considered  wm 
xe-enacted  by  and  introduced  into  the  57  Geo.  3 ;  and  if  that  shall  be  determined  m 
the  affirmative,  it  will  not  only  settle  the  question  of  rateability  so  largely  discussed- 
at  the  bar,  but  will  also  determine  the  principle  on  which  the  rating  is  to  proceed* 
It  will  be  convenient,  therefore,  to  consider  that  question  first.  The  latter  Act  pio^ 
vides  that  all  clauses  in  the  former,  which  fi^  not  by  the  latter  varied,  altered,  or 
repealed,  or  are  not  repugnant  to  or  otherwise  provided  for,  shall  be  in  full  force  snd 
effect,  and  shall  extend  to  and  be  applied  for  effecting  the  purposes  of  the  latter,  as 
fully  as  if  they  had  been  repeated  and  re-enacted  in  the  body  of  the  latter  with  re- 
lation thereto.  Except,  therefore,  in  the  excepted  cases,  the  clauses  of  the  former 
Act  not  only  remain  in  force,  but  are  extended  to  and  applied  in  carrying  the  latter 
into  effect,  as  fully  as  if  expressly  repeated  in  it.  The  clause  in  question  does  not  &tt 
within  any  of  the  exceptions,  unless  it  is  repugnant  to  something  in  the  latter  statutCr 
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and  it  Ib  difficult  to  understand  how  that  can  be  contended ;  it  relates  to  the  rating  of 
property  taken  under  the  powers  of  the  Act  in  which  it  is  found  ;  but  in  the  latter 
statute  there  is  no  rating  clause  provided,  nor  any  form  from  which  it  can  be  directly 
inferred  that  the  trustees  are  not  to  be  rateable  at  all,  and  there  can,  therefore,  be  no 
repugnance  between  the  two  statutes  in  this  respect,  in  any  strict  sense  of  the  term ; 
nor  does  it  amount  to  repugnance  that  there  may  be  some  difficulty  in  the  application, 
or  8ome  inconvenience  and  hardship  resulting  to  the  respondent  parish  from  its  being 
•o  applied  ;  although  these  considerations  wdl  have  their  weight  in  the  argument  that 
it  was  never  intended  to  be  so  applied.     This  remark,  however,  does  not  entirely  con- 
clude the  matter.     Upon  general  principles  and  authority,  it  may  still  be  open  to  the 
respondent  to  contend,  that  large  as  these  words  are,  and  the  exception  being  ex- 
daded,  still  the  clause  in  question  is  not  within  the  operation  of  the  re-enacting 
danae.     The  clause  itself  is  of  a  peculiar  kind :  passing  over  some  minor  difficulties 
which  the  language  might  present,  it  provides,  that  the  property  to  be  vested  in  the 
tnuteea  under  the  Act  shall  for  ever  bear  and  pay  the  same  share  or  proportion  to- 
wards the  land-tax,  church  and  poor  rates,  which  it  paid  in  1768,  according  to  the 
lents  of  the  same  as  it  was  then  rated.     In  terms  this  fixes,  not  the  amount  of  the 
aisessment,  but  the  share  and  proportion  which  it  is  to  contribute  and  pay  towards 
I      the  general  rate ;  and  this  is  neither  an  unusual  nor  an  inequitable  provision.     The 
It      land  was  about  to  be  devoted  to  purposes  which,  it  was  conceived,  would  be  greatly 
A     beneficial  to  the  parish ;  and  if  its  then  value  should  be  thereby  increased  beyond  that  of 
s      the  surrounding  property,  as  it  probably  would,  it  was  arranged  that,  in  consideration  of 
that  general  benefit,  the  former  proportion  in  rating  it  was  still  to  be  preserved,     llie 
occupiers,  generally,  must  be  taken  to  have  agreed  that  the  then  existing  proportion 
was  a  fair  one  in  the  then  state  of  things,  and  to  agree  to  its  continuing  for  ever 
Vkder  any  alteration  which  the  statute  might  occasion ;  stiU,  it  is  obvious,  that  the 
profinon  is,  in  its  nature,  of  a  special  and  limited  kind,  difficult  to  extend  in  its  appli- 
cation beyond  the  time  and  place  specified  ;  for  what  was  fair  with  reference  to  the 
«me  parish,  and  at  the  time  of  the  Act  passing,  may  be  most  unjust  when  applied  to 
taotfaa*  parish  fifty  years  later ;  as  some  change  of  circumstances  may,  and  in  the 
pveient  instance   must  unquestionably  prevent  its   application   with   any   tolerable 
aoevacy.     Who  can  now  tell  whether  the  land  taken  by  the  trustees  in  the  year  1817 
was  fairly  rated  in  the  year  1768  ?  who  can  tell,  or  can  it  be  ascertained,  what  was 
the  amount  of  the  assessment  on  it  then,  or  what  proportion  it  bore  to  the  general 
nte  on  the  parish  ?      See  the  observations  of  the  judges  on  a  similar  clause  in 
3  Ad.  &  £1.  619,  in  the  Monmouthshire  Canal  case.     Tliese  considerations  make 
it  almost  impossible   to   suppose    that  the   framers  of  the  latter  statute   intended 
to  incorporate  the  clause  in  its  terms.     They  probably  intended  to  do  the  same  with 
ri      vegird  to  the  rates  of  1817,  which  the  former  Act  had  done  with  regard  to  those  of 
1^      1768,  but  there  are  no  words  sufficient  to  carry  into  efifect  this  intention.     It  is  a  sound 
jf      ndec^  construction,  laid  down  in  the  second  Institute,  287,  as  applicable  to  modern» 
^      tt  Well  as  to  ancient  statutes,  perhaps  more  so,  of  necessity,  in  consequence  of  the 
>      ^^'osQiiega  of  expression  which  now  prevails,  that  in  the  construction  of  general  re- 
;      fereiices  in  Acts  of  Parliament,  such  references  must  be  made  only  as  will  stand  with 
?      ?^n  And  with  right ;  and  where  a  provision  is,  in  its  original  and  natural  application* 
?      routed  in  respect  to  time  and  place,  it  is  to  give  to  general  words  of  incorpora- 
^«i  a  meaning  contrary  to  reason,  and  it  may  be,  as  it  is  in  this  case,  contrary  to 
'Vbt,  to  hold  that  they  apply  to  it.     There  is  an  authority  for  a  more  restrained 
'^    in  Res  v.  The  Justices  of  Surrey  (2  T.  R.  504),  not  cited  in  this  argument; 
^     question  was,    whether    an   appeal  lay   against  a  conviction  by  two  justices 
^^^ir  the  25  Qeo.  3,   c.  72,  s.  9,  and  that   depended   on   the  construction  to  be 
^7^^  to  the  33rd   section  of  the  Act,   which  in  the  largest   terms  incorporated 
^  ^he    clauses,  matters,   and   things    provided  by    12  Charles  2,   c.  24,    or    any 
fi^^^  law  now  in  force,  for  adjudging,  managing,  mitigating,  or  ascertaining  &c. 
p^    duties  and   penalties    thereby   granted.      There  is  no  doubt    the  words  were 
^f%^   enoogh  to  incorporate  the  former  appeal  clause ;    but  upon  a  review  of  all 
^^%tatutes  the  Court  thought  it  was  not  intended  to  give  an  appeal  against  the 
^^ciaion  of  the  two  justices ;  and  in  delivering  judgment,  Ashurst,  J.  laid  down 
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something  like  a  general  rule.  He  said :  "  The  jhir  construction,  then,  to  be  put  upon 
this  Act  of  25  Greo.  3,  c.  72,  s.  33,  which  is  the  clause  of  reference  in  question,  aecos 
to  he  this ;  that  all  the  general  powers  and  provisions  given  and  made  in  Acts  m  pmi 
materid,  shall  be  virtually  incorporated  into  this ;  but  that  such  provisions  as  nt 
always  considered  as  special  provisions  shall  not.  The  power  of  appealing  from  tke 
judgment  of  the  justices  seems  to  be  of  this  kind,  and  does  not  attach  without  bdog 
expressly  given."  This  is,  certainly,  a  much  more  special  provision,  as  it  appeared  ii 
the  earlier  Act,  and  one  which  it  would  be  more  unreasonable  to  apply  generally ;  iii 
we  think,  therefore,  that  we  are  justified  in  putting  such  a  limitation  on  the  very  genent 
words  of  the  clause  of  reference  as  shall  prevent  them  from  applpng  to  this  provisiaa. 
It  becomes,  therefore,  necessary  to  consider  the  general  question  of  the  rateabiUty  4 
the  land,  and  this,  although  largely  debated  at  the  bar,  does  not  require  a  very  longdHh 
cussion ;  for  the  general  principles  upon  which  it  is  to  be  determined  are  well  settW; 
whatever  difficulty  exists  in  coming  to  a  conclusion  turns  upon  the  application  of  Ai 
facts.  Jn  this  case  we  think  that  there  are  one  or  two  circumstances  of  a  dedsMi 
character.  The  principles  are  these :  to  make  rateability  there  must  be  occupatioOt 
beneficial  in  its  nature,  that  is,  of  a  subject-matter  producing  a  valuable  return,  although 
not  necessarily  profitable  in  any  given  year,  on  a  balance-sheet  of  profit  and  loss ;  whoi 
such  an  occupation  is  established,  the  occupier  is  rateable  in  respect  of  it,  unless  he  ii 
merely  a  trustee  for  the  public,  receiving  no  individual  benefit,  except  in  common  witki 
and  as  one  of  the  public  ;  in  such  a  case  the  law  does  not  regard  him  as  occupier,  bat 
the  public  whom  he  represents.  These  principles  are  so  well  settled,  that  it  is  uone* ! 
cessary  to  cite  the  authorities  which  have  established  them ;  they  are  unambiguous  and] 
certain  in  their  application,  except  for  one  question,  and  that  is,  what  is  the  meaning  of] 
the  word  "  public."  Upon  this,  as  might  be  expected,  the  cases  are  many,  and  dnl 
dividing  line  not  always  easy  to  be  preserved.  On  the  one  hand,  the  trustees  of  dodkj 
estates,  who  receive  large  rates  and  duties,  wholly  applicable  to  the  construction  aDlj 
maintenance  of  docks  and  basins  in  a  great  public  harbour,  according  to  the  casen 
Bex  V.  Liverpool  (7  B.  &  C.  1)  ;  the  trustees  of  a  river  navigation,  where  all  tte 
surplus  of  the  rates  and  duties,  after  making  and  maintenance,  was  applicable  only  m 
the  repair  of  the  public  bridges  of  the  county,  and  such  other  charges  upon  tw 
county  as  the  county  magistrates  in  Quarter  Sessions  should  order ;  (a)  the  munidfH 
corporation  of  a  borough  receiving  town  and  anchorage  dues,  payable  to  the  treasurerj 
and  applicable,  under  5  &  6  Wm.  4,  to  certain  specified  public  purposes,  with  a  proviaioii 
as  to  any  surplus,  that  it  should  be  applied  under  the  direction  of  the  town  couiic3p>^ 
for  the  pubhc  benefit  of  the  inhabitants,  and  the  improvement  of  the  borough  is  it 
Beg.  V.  Liverpool  (9  Ad.  &  E.  435),  these  have  been  held  not  rateable ;  and  it  wasooo- 
sidered  to  be  no  ground  of  distinction  from  the  last  of  the  decisions,  that  the  property  M 
respect  of  which  the  rate  was  imposed  was  locally  situate  in  a  parish  out  of  the  boron^ 
That  was  held  in  Beg,  v.  Exminster  (12  Ad.  &  £.  2).  On  the  other  hand,  the  govenMI 
of  the  poor  of  the  city  of  Bristol,  occupying  land  in  a  parish  out  of  the  city,  and  tfaHi 
lodging  and  employing  their  paupers,  \h)  and  the  guardians  of  the  poor  of  a  unifl^ 
comprising  many  parishes,  who  built  and  occupied  a  workhouse  in  one  of  them,  m 
which  were  lodged  and  employed  the  paupers  of  all  the  parishes  (22.  v.  WaUingfmA 
Uniott,  10  Ad.  &  £.  259),  were  held  respectively  liable  for  their  occupation ;  and  liM 
latter  case  was  considered  not  distinguishable  from  the  former  by  the  circumstance  iM 
the  land  was  in  one  of  the  parishes  comprising  the  union.  It  is  unnecessary  to  advert  t$ 
more  cases :  our  business  now  is  rather  to  see  under  which  class  the  facts  of  this  om$ 
bring  it,  than  to  justify  the  distinction  taken  between  them ;  at  the  same  time  we  wtf 
remark  that,  in  all  the  first  class,  the  public,  as  such,  unlimited  by  the  bounds  of  ^ 
county,  borough,  or  parish,  had  a  substantial  and  direct  interest  in  the  benefit  which  thi 
application  of  the  funds  produced  ;  in  the  latter,  the  rate-payers,  or  at  most  tkl 
inhabitants  of  certain  parishes,  were  alone  concerned  in  the  benefit,  direct  or  indirect 
It  seems  to  us  clear  that  the  facts  here  fall  within  the  latter  class.  It  appears  that  tht 
proceeds  of  the  property  are  applicable,  after  payment  of  the  purchase-money,  ^ 
expense  of  the  market  and  the  lighting  certain  streets,  as  an  estate  to  the  use  vA 

(a)  R.J.  Weaver  Navigation,  7  B.  &  C.  70,  n.  (c). 

(b)  The  Qwemon  qfthe  BrUM  Powy.  IFflrf/,  6  Ad.  &  E.  1. 
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benefit  of  the  parish  of  St.  Mary  Magdalene*  in  the  town  of  Taunton,  and  that  the 
■ode  of  benefiting  it  is  directed  to  be  by  clothing,  educating,  and  placing  out  as 
qjprendces  the  children  of  the  poor  inhabitants.  Whether  the  term  "  poor  inhabitants^' 
ii  limited  to  such  as  receive  relief  or  not,  we  are  imable  to  distinguish  this  in  principle 
from  the  Bristol  case.  To  the  public,  properly  so  called,  it  matters  not  by  whom  the 
yoor  children  of  this  parish  are  clothed,  educated,  and  apprenticed  ;  that  they  should 
ieeei?e  any  thing  beyond  what  the  parish  poor-rate  is  bound  to  aflford  them,  concerns 
the  public  so  indirectly  that  its  interest  cannot  be  considered  as  tangible  and  substantial 
ttoogh  to  be  regarded  at  all  in  the  question.  We  are,  therefore,  of  opinion  that  the 
ffder  of  Sessions  should  be  confirmed.  As  in  the  Wallingford  case,  so  here,  we  think  it 
ii  not  necessary  to  make  any  observation  on  the  intermediate  cases  of  property  volun* 
teily  appropriated  to  religious  and  charitable  purposes  ;  for  we  decide  this  case,  as  we 
iA  that,  on  the  ground  that  this  property  being  beneficially  occupied,  and  not  devoted 
%  a  public  purpose,  the  occupiers  are  subject  in  respect  of  it  to  the  poor-rate.  The 
•der  of  Sessions  will  therefore  be  confirmed. 

Order  of  Sessions  confirmed. 


Q.B.     Wednesday,   February  12. 
I  Fljbtchbb  v.  Calthrop  and  Another. 

Stut.  9  Oeo,  4,  e.  69,  t.  1 — Conviction — Warrant  qf  commitment. 

in  It  generally,  but  not  mnitfertalfyt  sufficient  in  indictmente  and  convictions  to  follow  the  uorde  of 

:    ikt  statute  npon  which  they  are  founded. 

■iFftflt  an  act  is  made  punishable  by  summary  conviction,  which  may  be  lawful  if  performed  under 

^  eeriain  drcumstanees,  those  circumstances  ought  to  be  negatived  in  the  conviction. 

■4  conviction,  ther^ore,  under  ^  Geo.  4,  c.  69,  s.  1  (the  Night-poaching  Act),  is  bad,  if  it  does  not 
state  that  the  party  convicted  entered  or  was  on  the  land  specified,  for  the  purpose  qf  taking  game 

i**  there." 

ukmUe,  thai  such  averment  is  not  necessary  in  indictments  under  the  ninth  section  qf  the  same 

«    statute. 

!e,  that  a  blank  left  for  the  name  of  one  qf  the  justices  brfore  whom  the  drfendant  is  stated  to  be 
convicted,  thus :  "  brfore  us,  J.  C.  and  ,  two  qfher  Majesty's  justices,  S^c,"  is  a  fatal 

irfect  in  a  warrant,  although  signed  at  the  foot  of  it  by  the  two  justices  who  issued  it. 
tmble,  thai  the  provision  that  *•  no  warrant  shall  be  held  void  by  reason  of  any  drfects  therein,  prO' 
vUed  thai  U  be  therein  stated  that  the  party  has  been  convicted,  and  there  be  a  good  and  valid 
tonmetion  to  sustain  the  same,**  cannot  be  extended  to  cure  a  warrant  which  specifies  a  punishment 
nst  sanctioned  by  law;  questioning  the  authority  qf  Daniel  v.  Phillips  (1  C.  M.  Sf  R.  662). 

rpRESPASS  for  false  imprisonment. 

;X     Plea — ^That  after  the  making  and  passing  of  a  certain  Act  of  Parliament  made 

hid  passed  in  the  9th  year  of  the  reign  of  his  late  Majesty  King  George  the  4th,  being  an 

jiet  "for  the  more  effectual  prevention  of  persons  going  armed  by  night  for  the  destruction 

^game,"  and  before  the  said  time,  &c.  in  the  declaration  mentioned,  and  before  the  com- 

i^ftencement  of  this  suit,  to  wit,  on  the  24th  day  of  October,  in  the  year  of  our  Lord 

IttS,  at  the  parish  of  Soham,  in  the  county  of  Cambridge,  the  said  plaintifiT,  with  three 

^ither  persons,  to  the  said  defendants  unknown,  did  by  night,  that  is  to  say,  after  the 

t^piration  of  the  first  hour  after  sunset,  on  Monday,  the  23rd  day  of  Oct.,  in  the  year 

'if  oar  Lord  1843,  and  before  the  beginning  of  the  last  hour  before  sunrise  on  Tues- 

4y,  the  24th  day  of  October,  in  the  same  year,  to  wit,  about  the  hour  of  one  o'clock 

^  the  morning  of  the  said  24th  day  of  October,  unlawfully  enter  certain  inclosed  land 

il  the  occupation  of  William  Gornwell,  and  situated  in  the  said  parish  of  Soham,  in  the 

tounty  aforesaid,  with  a  net,  for  the  purpose  of  taking  game,  to  wit,  partridges  and  phea- 

IntB,  by  night ;  that  is  to  say,  between  the  expiration  of  the  first  hour  after  sunset,  on 

the  said  23rd  day  of  October,  and  the  beginning  of  the  last  hour  before  sunrise  on  the  said 

94th  day  of  October,  in  the  said  inclosed  limd,  contrary  to  the  provisions  of  the  said 

Act  of  Parliament  in  this  plea  mentioned;  and  thereby  the  said  plaintiff,  then  and 

diere^and within  the  countyaforeBaid^became  and  was  guiltyof  an  ofifenoe  against  thepro* 
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yisions  of  the  said  Act  of  Parliament ;  and  the  said  defendants  further  say,  that  befoie 
the  commission  of  the  said  offence  by  the  plaintiff,  and  before  the  said  time  when,  &e. 
in  the  declaration  mentioned,  and  before  the  commencement  of  this  suit,  to  wit,  oo  the 
24th  day  of  October,  in  the  year  of  our  Lord  1843,  they,  the  said  defendants  re» 
spectively  were,  and  from  thence  hitherto  have  been,  and  still  are,  justices  of  our 
Lady  the  Queen,  assigned  to  keep  the  peace  of  our  said  Lady  the  Queen  in  and  fx 
the  said  county  of  Cambridge ;  and  also  to  hear  and  determine  divers  felonies,  trespasaea^ 
and  other  misdemeanors,  done  and  committed  within  the  said  county.  And  the  de- 
fendants further  say  that  afterwards,  and  before  the  said  time,  when,  &c.,  and  befom 
the  commencement  of  this  suit,  and  within  six  calendar  months  of  the  commission  of 
the  said  offence,  to  wit,  on  the  said  24th  day  of  October,  in  the  year  of  our  Lord  1843» 
at  the  parish  of  Isleham,  in  the  said  county  of  Cambridge,  the  said  plaintiff  was  chargcA 
before  the  said  defendant  John  Calthrop,  so  then  being  such  justice  as  aforesaid,  upoa. 
the  oath  of  one  James  Cowel,  a  credible  witness  in  that  behalf,  with  the  said  offeoos 
in  this  plea  mentioned,  the  same  being  an  offence  punishable  upon  summary  convictiaa 
by  virtue  of  the  said  Act  of  Parliament.  And  the  defendants  further  say  that  after* 
wards,  and  just  before  the  said  timie  when,  &c.,  and  before  the  commencement  of  thii 
suit,  to  wit,  on  the  26th  day  of  October,  in  the  year  of  our  Lord  1843,  at  the  pariak 
of  Chippenham,  in  the  said  county,  the  said  plaintiff  was  brought  before  the  said  defend- 
ants, so  then  being  such  justices  bls  aforesaid,  upon  the  said  charge;  and  the  said 
charge  was  then  and  there,  in  his,  the  said  plaintiff's  presence,  proved  by  the  same  Jama 
Cowel  and  one  John  NichoUs,  being  credible  witnesses  in  that  behalf,  upon  oath ;  and 
the  said  plaintiff  was  then  and  there  convicted  by  and  before  the  said  defendants,  then 
being  such  justices  as  aforesaid,  he  the  said  plaintiff  being  then  and  there  present 
before  the  said  defendants,  of  his  said  offence  in  this  plea  mentioned,  which  said  con- 
viction was  afterguards,  to  wit,  on  the  26th  day  of  October,  in  the  year  of  our  Laid 
1843,  wTitten  on  parchment  and  signed  by  the  said  defendants;  and  afterwards,  to  wit 
on  the  5th  day  of  January,  in  the  year  of  our  Lord  1844,  was  returned  by  the  said  defend* 
ants,  then  being  such  justices  as  aforesaid,  to  the  Quarter  Sessions,  then  holden  in  and 
for  the  said  county,  in  pursuance  of  the  said  statute  in  that  case  made  and  provided,  ths 
same  being  the  Quarter  Sessions  for  the  said  county  next  after  the  said  plaintiff  was  lo 
convicted  as  aforesaid,  and  which  said  conviction  was  and  is  in  the  words  following  r 
"  Be  it  remembered,  that  on  the  26th  day  of  October,  in  the  year  of  our  Lord  1843,  ia 
the  parish  of  Chippenham,  in  the  county  of  Cambridge,  Robert  Fletcher  the  younger,  lata 
of  the  parish  of  Soham,  in  the  said  county,  labourer,  is  convicted  before  us,  ^e  Rer- 
John  Calthrop,  clerk,  and  Joseph  Sidney  Tharp,  Esq.,  two  of  her  Majesty's  justioei 
of  the  peace  for  the  said  county,  for  that  he,  the  said  Robert  Fletcher  the  younger,  cm 
the  24th  day  of  October,  in  the  year  of  our  Lord  1843,  at  the  said  parish  of  Soham,  in 
the  said  county,  with  three  other  persons  to  us  the  said  justices  unknown,  did  by  night, 
after  the  expiration  of  the  first  hour  after  sunset,  on  Monday,  the  23rd  day  of  OctobcTi 
in  the  year  of  our  liord  1843,  and  before  the  beginning  of  the  last  hour  before  simriM 
on  Tuesday,  the  24th  day  of  October,  in  the  same  year;  that  is  to  say,  about  the  bom 
of  one  of  the  clock  in  the  morning  of  the  said  24th  day  of  October,  unlawfully  enta 
certain  inclosed  lands  in  the  occupation  of  William  Comwell,  and  situated  at  the  said 
parish  of  Soham,  in  the  county  aforesaid  (with  a  net),  for  the  purpose  of  taking  game,  ti 
wit,  partridges  and  pheasants,  contrary  to  the  form  of  the  statute  in  such  case  madi 
and  provided  ;  and  we,  the  said  justices,  adjudge  the  said  Robert  Fletcher  the  younger, 
for  his  said  offence,  to  be  imprisoned  in  the  common  county  gaol  at  CambridgSi 
in  and  for  the  said  county  of  Cambridge,  and  there  kept  to  hard  labour  for  the  period  d 
three  calendar  months ;  and  at  the  expiration  of  such  period,  to  find  sureties  by  recog* 
nizance,  himself  in  the  sum  of  10/.,  and  two  sureties  in  the  sum  of  5/.  each,  or  ooi 
surety  in  the  sum  of  10/. ;  conditioned  that  he,  the  said  Robert  Fletcher  the  youngei; 
shall  not  so  offend  again  .for  the  space  of  one  year  next  following.  And  we  fiirtha 
adjudge  the  said  Robert  Fletcher  the  younger,  in  case  he  shall  not  find  sad 
sureties  as  aforesaid,  to  be  further  imprisoned  and  kept  to  hard  labour  for  the  space  ol 
six  calendar  months,  unless  such  sureties  shall  be  sooner  found.  Given  under  fM 
hands,  the  day  and  year  first  above  mentioned, — John  Calthrop,  Josbpr  Sionv 
Tha&f  ;"  aaby  the  record  of  the  said  conviction  remaining  among  the  rocoidaof  die  Coot 


SITTINGS  AFTER  HILASY  TERM.  18i5.  f» 

rfQntrtar  Sessions  for  the  said  county,  will  more  fully  and  at  large  appear.  And  the 
leiBidBntB  farther  say  that  the  conviction  of  the  said  plaintiff  of  his  said  offence  hatii 
aot  at  any  time  nnce  the  said  plaintiff  was  so  convicted  as  aforesaid  been  in  any  way 
fished,  reversed,  or  annulled,  but  that  the  same  from  thence  hitherto  hath  been  and 
■in  foil  force  and  effect.  And  the  defendants  further  say  that  afterwards,  and  after 
Ae  said  plaintiff  was  so  convicted  by  and  before  the  said  defendants,  as  aforesaid,  to 
li^  on  the  said  26th  day  of  October,  in  the  year  of  our  Lord  1843,  the  said  defend- 
ali,  as  mck  justices  as  aforesaid,  in  pursuance  of  the  said  conviction  of  the  plaintiff  of 
!■  said  offence,  made  and  issued  under  their  hands  and  seab  a  certain  warrant  of  com- 
■tment. ' which  said  warrant  of  commitment  was  and  is  in  the  words  following: 
*  County  of  Cambridge,  to  wit.  To  the  constable  of  Soham  in  the  county  of  Cambridge, 
ad  to  die  keeper  of  the  common  gaol  at  Cambridge,  in  the  said  county.  Whereas, 
lobert  Fletcher  the  younger,  of  Soham,  in  the  said  county,  labourer,  is  convicted  by  and 

kfine  US,  the  Rev.  John  Calthrop,  clerk,  and ,  two  of  her  Majesty's  justices 

if  the  peace  in  and  for  the  said  county,  upon  the  oath  of  James  Cowel,  for  that  he,  the 
ind  Robert  Fletcher  the  younger,  at  the  parish  of  Soham,  in  the  said  county,  with  three 
Aer  persons  unknown,  in  certain  land  there  situate,  in  the  occupation  of  William 
Sbmwell,  did  by  night,  to  wit,  after  the  expiration  of  the  first  hour  after  sunset  on 
iooday,  the  23rd  day  of  October,  in  the  year  1843,  and  before  the  beginning  of  the 
bit  hour  before  sunrise,  on  the  24th  day  of  October  in  the  same  year,  (that  is  to  say) 
boat  the  hour  of  one  in  the  night  of  the  said  23rd  day  of  October,  unlawfully  enter 

Kthe  same  land  with  a  net  for  the  purpose  of  taking  game,  contrary  to  the  form 
e  statute  in  such  case  made  and  provided,  ^nd  therefore  we,  the  said  justices,  ad- 
!d^;ed  the  said  Robert  Fletcher  the  younger,  for  his  said  offence,  to  be  imprisoned  in 
hit  common  gaol  at  Cambridge,  in  and  for  the  said  county  of  Cambridge,  and  there 
hnt  to  hard  labour  for  the  period  of  three  calendar  months ;  and  that  at  the  expiration 
■  iodi  period*  he,  the  said  Robert  Fletcher,  find  sureties  by  recognizance  as  hereafter 
ftntioned.  These  are  therefore  to  require  you,  the  said  constable,  to  apprehend  and 
kdiwith  convey  the  said  Robert  Fletcher  the  younger  to  the  said  common  gaol 
It  Cambridge  aforesaid,  and  deliver  him  to  the  said  keeper  thereof,  to- 
with  this  precept;  and  you,  the  said  keeper,  are  hereby  commanded  to 
the  said  Robert  Fletcher  the  younger  into  your  custody  in  the  said 
1  gad,  there  to  be  imprisoned  and  kept  to  hard  labour  for  the  period 
tf  tfiree  calendar  months ;  and  if,  at  the  expiration  of  such  period,  the  said 
Sobort  Fletcher  the  younger  shall  not  find  sureties  by  recognizance,  himself 
il  the  sum  of  10/.,  and  two  sureties  in  the  sum  of  5/.  each,  or  one  surety  in  the 
;<to  of  10/.»  conditioned  that  he,  the  said  Robert  Fletcher  the  younger,  shall  not 
gl  offend  again  for  the  space  of  one  year  next  following,  then,  that  you,  the  said 
further  imprison  the  said  Robert  Fletcher  the  younger,  in  your  custody  at 
~  !  aforesaid,  and  there  to  be  kept  to  hard  labour  for  Uie  space  of  six  calendar 
B,  unless  such  sureties  shall  be  sooner  found.  Given  under  our  hands  and  seals 
t — day  of  October,  in  the  year  of  our  Lord  1843.  Joseph  Sidney  Tharp,  (L.S.) 
'  LCaldurop,  (L.S.)"  And  the  said  defendants  further  say,  that  the  said  Robert 
'  the  younger,  in  the  said  conviction  and  in  the  said  warrant  of  commitment 
cl,  is  the  plaintiff  in  this  suit ;  and  that  the  said  justices,  in  the  said  conviction 
I  tlie  aaid  warrant  of  commitment  mentioned,  are  the  defendants  in  this  suit ;  and 
t  die  aaid  conviction  of  the  plaintiff  recited  in  the  said  warrant  of  commitment  is 
■one  conviction  as  in  this  plea  mentioned  and  set  forth,  according  to  the  words 
l^enof,  and  not  another  and  different  conviction ;  and  that  the  said  offence  of  which 
t  mad  plaintiff  was  so  convicted,  as  aforesaid,  was  and  is  the  same  offence  as  is 
itioned  in  the  said  warrant  of  commitment,  and  not  another  and  different  offence ; 
^itiiat  the  said  common  gaol  in  this  plea,  and  in  the  said  conviction  of  the  said 
IhbW,  and  in  tiie  said  warrant  of  commitment  respectively  mentioned,  was  and  is 
k  the  psriah  of  Chesterton,  in  the  county  aforesaid,  and  was  and  is  the  same  common 
1^  »  is  in  the  said  declaration  mentioned,  and  not  another  and  different  common 
poL  And  the  defendants  further  say,  that  afterwards,  and  just  before  the  said  time 
rikaa.  Ac^  to  wit,  on  the  said  26th  day  of  October,  in  the  year  of  our  Lord  1843» 
^  nid  defendants,  as  such  justices  as  aforesaid,  delivered  the  said  warrant  of  com* 
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mitment  to  one  Sutton  Ludbrook,  then  being  the  constable  of  Soham,  in  the  eonntj  el 
Cambridge,  to  be  executed  in  due  form  of  law ;  and  that  the  said  Sotton  Ludbrook, 
then  being  such  constable,  then  and  at  the  said  time  when,  &c.,  under  and  by  viitoe 
and  in  pursuance  of  the  said  warrant,  apprehended,  seized,  and  laid  hold  of  die 
plaintiff,  doing  no  unnecessary  violence  to  the  plaintiff,  and  forced  and  compelled 
him  to  go  from  Chippenham  aforesaid  to  the  said  gaol  in  the  declaration  and 
in  this  plea  mentioned,  and  then  and  there  delivered  the  said  plaintiff,  together  witb 
the  said  warrant,  to  one  Charles  Orridge,  then  and  still  being  the  governor  and  keepa 
of  the  said  gaol,  as  he.  the  said  Sutton  Ludbrook,  lawfully  might  for  the  cause  afors 
said.  And  the  defendants  further  say,  that  afterwards,  and  on  the  same  day,  to  wit, 
on  the  said  26th  day  of  October,  the  said  Charles  Orridge,  then  being  such  gaoler  u 
aforesaid,  under  and  in  pursuance  of  the  said  warrant,  received  the  said  plaintiff  into 
his  custody,  and  imprisoned  and  kept  and  detained  the  plaintiff  in  prison  in  the  sui 
gaol  for  the  space  of  time  in  the  declaration  mentioned,  and  forced  and  compelled  hia 
to  go  and  work  and  labour  upon  the  said  tread- wheel,  and  also  upon  the  said  tread- 
mill, the  said  going  and  working  upon  the  said  tread-wheel  and  tread-mill  being  tfafl 
hard  labour  in  the  said  conviction  and  in  the  said  warrant  of  commitment  mentimied, 
for  the  space  of  time  in  the  declaration  mentioned,  and  kept  and  detained  the  saU 
plaintiff  in  custody,  until  he  was  discharged,  as  in  the  declaration  mentioned,  as  he; 
the  said  Charles  Orridge,  lawfully  might  for  the  cause  aforesaid  ;  which  are  the  saU 
alleged  trespasses,  in  the  declaration  mentioned,  and  whereof  the  plaintiff  hath  abofi 
complained  against  the  said  defendants.  And  the  defendants  further  say,  that  at  th 
time  when  the  said  Charles  Orridge,  so  being  such  g^ler  aforesaid,  received  the  sui 
plaintiff  into  his  custody,  under  and  by  virtue  of  the  said  warrant,  he,  the  said  Chaild 
Orridge,  and  also  the  said  plaintiff,  well  knew  the  day  and  time  when  the  said  wanaal 
was  made  and  issued  by  the  said  defendants,  as  aforesaid.  And  the  defendants  fiirtfaa 
say,  that  the  said  plaintiff  was  discharged  from  his  said  imprisonment,  to  wit,  on  till 
said  22nd  day  of  November,  in  the  year  of  our  Lord  1843,  and  within  three  caleiuhi 
months  next  after  he,  the  said  plaintiff,  was  so  convicted  as  aforesaid,  and  this  dN 
defendants  are  ready  to  verify,  &c. 

Demurrer,  shewing  the  following  causes:  that  the  said  plea,  and  the  matta 
therein  pleaded  and  set  forth,  amount  to,  contain,  and  afford  no  answer  or  jnili 
fication,  in  law  or  in  fact,  to  the  said  declaration  of  the  plaintiff  or  the  said  tre* 
passes  therein  contained  and  set  forth,  or  any  or  either  of  tiiem,  or  any  part  thereof 
And  also,  that  the  defendants  have  not  in  or  by  the  said  plea  traversed  or  denied*  a 
confessed  and  avoided  the  matters  or  the  trespasses  in  the  said  declaration  containei 
and  mentioned,  or  any  or  either  of  them,  or  any  part  thereof.  And  also,  that  the  aai 
supposed  offence  in  the  said  plea  mentioned  was  and  is  no  offence  for  which  he,  di 
plaintiff,  if  he  were  guilty  thereof  as  in  the  said  plea  mentioned,  could  be  or  was  befill 
or  at  the  time  of  the  making  of  the  said  conviction,  or  the  making  or  signing  of  ^ 
said  warrant,  liable  by  law  to  be  punished  by  summary  conviction,  as  in  the  said  pkl 
mentioned,  by  virtue  of  the  said  Act  of  Parliament  in  the  said  plea  also  mentioM 
And  also,  that  it  is  not  stated  and  does  not  appear  in  or  by  the  said  plea  tiiat  A 
plaintiff  was  in  any  manner  or  at  any  time  duly  charged  with  the  commission  of  ik 
said  supposed  offence  before  the  defendant,  John  Calthrop,  or  any  other  justice  a 
justices  of  or  for,  or  acting  in  or  for  the  said  county  of  Cambridge.  And  also,  that  I 
is  not  stated  and  does  not  appear  in  or  by  the  said  plea  that  the  prosecution  for  di 
said  supposed  offence  in  the  said  plea  mentioned  was  commenced  within  six  cale&dl 
months  after  the  commission  of  the  said  supposed  offence.  And  also,  that  the  wi 
plea  is  vague,  uncertain,  and  ambiguous  as  to  the  time  when  the  prosecution  for  fM 
said  supposed  offence  was  commenced  or  the  plaintiff  charged  with  the  same.  Am 
also,  that  the  said  charge,  on  the  oath  of  the  said  James  Cowel,  in  the  said  plea  w/^^ 
tioned,  should  and  ought  to  have  been  set  forth  in  the  said  plea,  that  the  Court  v^ 
see  whether  the  same  was  duly,  and  properly,  and  in  due  time  made,  according  to  th 
said  statute,  and  ought  not  to  have  been  pleaded  or  set  forth  as  in  the  said  plct^  Ac 
same  is  pleaded  and  set  forth.  And  also,  that  it  is  not  stated,  and  does  not  appear,  fl 
or  by  the  said  plea  by  or  before  whom  was  administered  the  oath  of  the  said  JtiiiB 
Cowel  therein  mentioned  to  have  charged  the  plaintiff  with  the  commisBion  of  the  MM 
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deaoe  in  the  said  plea  mentioned.  And  also,  that  it  is  not  stated,  and  does  not  appear 
in  or  by  the  said  plea,  to  what  particular  facts  the  said  James  Cowel  deposed,  on  occa- 
ttOD  of  his  charging  the  plaintiff,  before  the  said  John  Calthrop,  with  thie  commission 
tf  the  said  supposed  offence  in  the  said  plea  mentioned ;  nor  is  the  eyidence  of  the  said 
Junes  Cowel  in  that  behalf,  or  any  part  thereof,  stated  or  set  forth  in  the  said  plea. 
ind  also,  that  it  does  not  appear  in  or  by  the  said  plea,  that  the  defendants,  or  either 
of  them,  had  jurisdiction  or  authority  to  hear  and  determine  the  said  supposed  offence 
ind  charge,  or  whether  the  plaintiff  had  been  or  was  guilty  thereof,  or  to  convict  the 
iJaitififlP  as  in  the  said  plea  mentioned,  or  otherwise,  or  to  make  or  issue  the  said  war- 
ant  of  commitment  as  therein  stated  and  alleged.  And  also,  that  the  said  plea,  and 
he  matters  therein  pleaded  and  set  forth,  shew  that  the  defendants  had  not,  and  that 
leither  of  them  had  such  jurisdiction  and  authority,  as  last  mentioned.  And  also,  that 
t  is  not  stated,  and  does  not  appear  in  or  by  the  said  plea,  whether  the  plaintiff  was 
mnmoned  to  answer  the  charge  of  the  said  James  Cowel  in  the  said  plea  mentioned, 
r  whether  any  warrant  was  issued  for  the  plaintiff's  apprehension  on  such  charge,  or 
ow,  or  by  whom,  or  under  what  circumstances  the  plaintiff  was  brought  before  the 
Icfendants  upgn  the  said  charge  as  in  the  said  plea  mentioned.  And  also,  that  it  is  not 
tated,  and  does  not  appear  in  or  by  the  said  plea,  that  the  charge  of  the  said  James 
jomek  in  the  said  plea  mentioned  was  stated  to  the  plaintiff  before,  or  at,  or  after  the 
ime  when  he,  the  plaintiff,  was  brought  before  the  defendants  as  in  the  said  plea  men- 
ioned,  or  that  he  was  at  any  time  informed  thereof,  or  that  the  plaintiff  was  called 
qion  to  make  any  answer  or  defence  to  such  charge,  or  whether  he  did  or  did  not  make 
mf  answer  or  defence  thereto ;  or  if  he  did,  what  was  such  answer  or  defence.  And 
dK>,  that  it  is  not  stated,  and  does  not  appear  in  or  by  the  said  plea,  by  or  before 
mbam  was  administered  the  oath  or  oaths  therein  stated  to  have  been  taken  by  the 
Mttd  James  Cowel  and  John  Nicholls  in  the  said  plea  mentioned,  on  occasion  of  the 
Mttd  supposed  offence  in  the  said  plea  mentioned  being  proved  by  them  as  in  the  said 
ika  inentioned.  And  also,  that  it  is  not  stated,  and  does  not  appear  in  or  by  the  said 
jfuL,  that  any  oath  was  taken  by  or  administered  to  the  said  James  Cowel  or  John 
Ifidbolls  before  the  defendants  or  otherwise  ;  or  if  it  does  appear  that  such  oath  was 
pfaunistered  to  or  taken  by  them,  then  that  the  same  appears  by  inference  and 
i^punent.  And  also,  that  it  is  not  stated,  and  does  not  appear  in  or  by  the  said 
|n,  what  particular  &cta  were  deposed  to  by  the  said  James  Cowel  and  John  Nicholls 
M  ti^  said  plea  mentioned,  on  occasion  of  the  said  supposed  offence  in  the  said  plea 
"iuitioned  being  proved  by  them  as  in  the  said  plea  mentioned.  And  also,  that  the 
"fnienoe  given  by  the  said  James  Cowel  and  John  Nicholls  in  the  said  plea  mentioned, 
rin  occasion  of  the  said  supposed  offence  in  the  said  plea  mentioned  being  proved  by 
kibm  as  in  the  said  plea  mentioned,  is  not,  nor  is  any  part  thereof,  stated,  set  out,  or 
1  in  the  said  plea.  And  also,  that  the  said  conviction,  in  manner  and  form 
I  the  same  is  in  and  by  the  said  plea  pleaded  and  set  forth,  is  bad  and  defective  inlaw, 
'  is  an  illegal  and  void  conviction,  and  insufficient  in  law  to  ground,  support, 
or  justify  the  making  or  issuing  of  the  said  warrant  of  commitment  by  the 
Qts,  or  either  of  them,  or  to  justify  the  said  trespasses  in  the  said  declaration 
i,  or  any  or  either  of  them,  or  any  part  thereof.  And  also,  that  the  said  con- 
a,  as  in  the  said  plea  pleaded  and  set  forth,  did  not,  and  does  not,  warrant  the 
Mdng  or  issuing  of  the  said  warrant  of  commitment.  And  also,  that  no  offence 
K>ever  punishable  by  summary  conviction  under  or  by  virtue  of  the  said  statute,  or 

-  r. '  or  by  virtue  of  any  other  statute  whatsoever,  is  shewn,  stated,  alleged,  or  set 

[Ml  in  the  said  conviction.  And  also,  that  the  said  conviction  shews  and  states  no 
Nfence,  for  which  the  plaintiff  at  anytime  was  or  is  liable  to  be  apprehended,  seized,  or 
'^qprisoned,  or  kept  to  hard  labour,  as  in  the  said  conviction  and  the  said  warrant 
%ipectiYely  mentioned.  And  also,  that  it  is  not  stated,  and  doth  not  appear  in  or  by 
ttt  said  plea,  or  with  any  sufficient  certainty,  that  the  plaintiff  unlawfully  entered,  or 
Was  in  the  said  dose  therein  mentioned  with  any  gun,  net.  engine,  or  other  instrument, 
far  Iht  purpose  of  taking  or  destroying  game  therein,  or  that  he  entered  or  was  in  the 
■id  dose  by  night,  that  is  to  say,  after  the  expiration  of  the  first  hour  after  sunset,  on 
the  said  23rd  day  of  October,  in  the  year  of  our  Lord  1843,  or  on  any  other  day,  and  before 
fee  htfpnxmg  of  the  last  hour  before  sunrise,  on  the  said  24th  day  of  October,  in  the 
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3frear  aforesaid,  or  on  any  other  day,  with  any  gun,  net»  engine,  or  odier  i 
for  the  purpose  of  taking  or  destroying  game  by  night  as  aforesaid,  or  that  he  entered 
or  was  in  the  said  close  by  night  as  aforesaid  with  any  gun,  net,  engine,  or  odwr 
instrument,  for  the  purpose  of  taking  or  destroying  game  therein,  or  that  he  entered 
or  was  at  any  time  in  the  said  close  by  night  as  aforesaid  with  any  gun,  net 
engine,  or  other  instrument,  for  the  purpose  of  taking  or  destroying  game  theren 
by  night  as  aforesaid.  And  also,  that  the  said  conviction  does  not,  and  is  not 
sufficient  in  law  to  sustain,  support,  or  justify  the  said  warrant  of  commitment  in 
this,  to  wit,  that  it  appears  in  and  by  the  said  plea,  that  the  said  supposed  ofienoe 
was  proved,  and  the  plaintiff  was  convicted  as  in  the  said  plea  mentioned,  and 
that  the  said  conviction  therein  set  forth  proceeded  and  was  preceded  by  and  upon 
the  evidence  and  testimony,  on  oath,  of  the  said  James  Cowel  and  one  John  Nicholls, 
whereas  it  appears  in  and  by  the  said  warrant  of  commitment,  and  the  said 
warrant  recites  that  the  said  plaintiff  was  convicted  upon  the  oath  of  one  James 
Cowel,  and  not  upon  the  oath,  evidence,  or  testimony  of  James  Cowel  and  Joha 
Nicholls,  or  otherwise  than  upon  the  evidence  and  testimony  of  the  said  James  Cowd. 
And  also,  that  the  said  plea  is  uncertain,  repugnant,  and  inconsistent  in  this ;  to  wit; 
that  it  is  aUeged  therein,  that  the  conviction  of  the  plaintiff  recited  in  the  said  wairant 
of  commitment  is  the  same  conviction  as  in  the  said  plea  mentioned  and  set  forth,  and 
not  another  and  different  conviction  ;  whereas  it  appears  in  and  by  the  said  plea  tint 
the  said  conviction  in  the  said  plea  set  forth,  proceeded  and  was  preceded  by  and  upon  tb 
evidence  on  oath  of  the  said  James  Cowel  and  John  Nicholls,  and  the  said  warrant  cf 
commitment  recites  and  states  that  the  plaintiff  was  convicted  upon  the  oath  of  Jaaei 
Cowel,  and  does  not  recite,  state,  allege,  or  shew,  that  he  the  plaintiff  was  convicted* 
or  that  the  said  conviction  proceeded  or  was  preceded  by  and  upon  the  oath  of  the  snd 
James  Cowel  and  John  Nicholls,  or  otherwise  than  upon  the  oath  of  James  Cowel,  whick 
is  manifestly  not  the  said  conviction  in  the  said  plea  set  forth.  And  also,  that  it  is  sot 
stated,  and  does  not  appear  in  or  by  the  said  plea,  that  the  defendants,  when  they  cob* 
▼icted  the  plaintiff  of  the  supposed  offence  in  the  said  plea  mentioned,  were  satisfied  of  dtt 
guilt  of  the  plaintiff,  or  of  the  truth  and  sufficiency  of  the  evidence  given  by  the  sud 
James  Cowel  and  John  Nicholls,  as  in  the  said  plea  mentioned.  And  also,  that  it  is  not 
stated,  and  does  not  appear  in  or  by  the  said  plea,  at  what  particular  place  in  the  coun^ 
of  Cambridge,  or  before  whom  or  what  description  of  persons  were  holden  the  Quarter 
Sessions,  to  which  was  returned  the  conviction  in  the  said  plea  mentioned.  And  aloQi 
that  the  conviction  in  the  said  plea  set  out  does  not  adjudge  where  or  by  whom  1^ 
plaintiff  was  to  be  imprisoned  and  kept  to  hard  labour,  in  the  event  of  his  not  finding 
the  sureties  in  the  said  conviction  mentioned.  And  also,  that  the  said  warrant  of  com- 
mitment was  and  is  an  illegal  and  void  warrant  of  commitment,  and  contains  and  afibldl 
no  answer  and  justification  to  the  said  declaration,  or  the  trespasses  therein  mentiooed 
and  set  forth,  or  any  or  either  of  them,  or  any  part  thereof,  in  manner  and  form  as  At 
same  are  therein  pleaded  and  set  forth.  And  also,  that  it  is  not  stated,  and  does  not 
appear  in  or  by  the  said  plea,  or  in  or  by  the  said  conviction  in  the  said  plea  set  fcffdi» 
or  otherwise,  that  the  evidence  or  testimony  on  oath  of  the  said  James  Cowel  and  Joltt 
Nicholls  in  the  said  conviction  mentioned,  or  either  of  them,  was  given  in  the  pieseacii 
or  hearing  of  the  defendants,  or  either  of  them,  that  they  heard  any  evidence  what* 
soever,  or  heard,  or  took  or  received  any  statement,  admission,  or  confession  what- 
soever, of  or  from  the  plaintiff,  as  to  his  guilt  or  innocence  of  the  said  supposed  ofibMa 
therein  mentioned,  before,  at,  or  since  the  time  of  the  making  of  the  said  conviction,  or 
that  the  said  supposed  offence  in  the  said  conviction  mentioned  was  in  any  manner 
proved  in  the  presence  or  hearing  of  the  defendants,  or  either  of  them.  And  also,  thst 
it  appears,  in  and  by  the  said  plea,  conviction,  and  warrant,  that  the  said  tappoKi 
offence  in  the  said  conviction  and  warrant  respectively  mentioned  differs,  and  ia  &* 
ferent  from  and  inconsistent  with,  and  is  not  the  same  supposed  offence  in  the  saidpfeB 
firstly  mentioned  and  set  forth,  and  therein  alleged  to  have  been  committed  by  the 
plaintiff.  And  also,  that  the  said  plea  is  argumentative  in  this,  to  wit,  that  it  ia  not  ^ 
rectly  alleged  or  stated  therein,  that  the  said  charge  therein  mentioned,  and  upon  wtiA 
the  plaintiff  is  therein  stated  and  alleged  to  have  been  brought  before  the  defendantot 
was  heard  or  proved,  or  any  evidence  or  testimony  heard»  taken,  or  received*  by.  or  in 
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sence  or  hearing  of  the  defendants*  or  either  of  them,  hut  the  same  appears,  if  at 
amentatively,  and  hy  inference  and  argument  only.  And  also,  that  it  does  not 
in  or  by  the  said  warrant  of  commitment,  that  the  said  Joseph  Sidney  Tharp 
!in  Calthrop,  whose  hands  and  seals  are  thereunto  set  and  affixed,  before  or  at 
e  of  the  making  and  issuing  of  the  said  warrant  of  couHnitment,  were  or  at  any 
loe  have  been  justices  of  the  peace  in  or  for,  or  acting  in  or  for  the  said  county  of 
dge.  And  also,  that  no  jurisdiction  or  authority  to  make  or  issue  the  said  war« 
'  the  defendants  is  stated,  or  alleged,  or  appears  in,  upon,  or  by  the  said  warrant, 
so,  that  the  names  of  the  justices,  by  or  before  whom  the  plaintiff  was  convicted, 
le  said  warrant  mentioned,  do  not  appear,  and  are  not  stated  therein.  And  also, 
is  not  stated,  and  does  not  appear  in  or  by  the  said  warrant,  that  the  plaintiff 
Qvicted  by  or  before  any  justice  or  justices  of  the  peace,  in  or  for,  or  acting  in 
le  said  county  of  Cambridge,  or  any  other  justice  or  justices  having  jurisdiction  in 
mises.  And  also,  that  in  the  warrant  of  commitment  set  out  in  the  said  plea,  it 
td  and  alleged  that  the  plaintiff  was  convicted  of  the  supposed  offence  in  the  said 
;  mentioned  before  John  Calthrop  and  two  of  her  Majesty's  justices  of  the  peace 
for  the  said  coimty,  whereas  the  defendants,  in  and  by  the  said  plea,  justify  the 
>es  in  the  said  declaration  mentioned  under  a  conviction  by  them  the  said 
nts.  And  also,  that  it  is  not  stated  and  does  not  appear,  in  or  by  the  said 
t  of  commitment  set  out  in  the  said  plea,  before  what  justices  of  the  peace 
intiff  was  convicted  of  the  supposed  offence  in  the  said  warrant  mentioned, 
^er  he  was  convicted  by  any  justice  pr  justices  of  the  peace  for  the  said  county 
bridge.  And  also,  that  it  is  not  stated,  and  does  not  appear,  in  or  by  the  said 
t,  tbat  it  was  made  or  issued  by  any  person  or  persons  having  competent 
rtion  or  authority  to  make  or  issue  the  same.  And  also,  that  the  said  warrant 
>t  state,  allege,  or  shew,  that  the  plaintiff  had  been,  or  was,  before  the  making 
uing  of  the  same,  convicted  of  any  offence  whatsoever,  punishable  by  summary 
ion,  or  any  offence  for  which  he  lawfully  could  or  might  be,  or  was,  by  law, 
to  be  apprehended  or  conveyed  to  the  said  common  gaol  in  the  said  warrant 
'ned,  or  delivered  to  the  said  keeper  thereof,  or  received  by  the  said  keeper  into 
itody,  to  be  imprisoned  and  kept  to  hard  labour,  as  in  the  said  plea  mentioned, 
)r  under  the  authority,  or  by  virtue  of  which  he,  the  plaintiff,  might  or  could  by 
,  or  for  which  he  was  by  law  liable  to  be  further  imprisoned  in  the  said  custody, 
lere  kept  to  hard  labour,  as  in  the  said  warrant  mentioned,  unless  the  said 
8,  as  in  the  said  warrant  are  mentioned,  should  be  sooner  found,  or  otherwise. 
Iso,  that  it  is  not  stated  and  does  not  appear,  in  or  by  the  said  warrant  of 
tment,  set  out  in  the  said  plea,  in  what  prison  or  place  the  plaintiff  was  to  be 
oned  and  kept  to  hard  labour,  in  the  event  of  his  not  finding  the  sureties  in  the 
arrant  mentioned.  And  also,  that  the  said  warrant  of  commitment  set  out  in 
d  plea  is  not  dated  on  the  day  on  which  it  is  stated  in  the  said  plea  to  have  been 
ind  issued  by  the  said  defendants.  And  also,  that  the  said  warrant  was  and  is 
and  void  in  law,  in  this,  to  wit,  that  the  same  is  therein  alleged  and  stated  to 
leen  given  under  the  hands  and  seals  of  the  defendants,  and  to  have  been  made 

i day  of  October,  in  the  year  of  our  Lord  1843,  and  no  other  day  of  the 

Mmth  of  October,  and  no  other  date  or  time  whatsoever  is  stated,  or  given,  or  set 
^lerein  or  thereby ;  and  it  is  not  stated  and  doth  not  appear  upon  what  day  in 
id  month  of  October,  in  the  year  aforesaid,  the  said  warrant  was  made,  or  signed, 
led  by  the  defendants.  And  also,  that  the  said  conviction  and  warrant  do  not, 
Ks  either  of  them  justify  the  said  trespasses  in  the  said  declaration  mentioned, 
I  which  the  plaintiff  there  complains,  or  either  of  them  or  any  part  thereof,  al- 
^  the  said  plea  attempts  and  professes  to  justify  the  said  trespasses,  and  each  and 
tiiem  and  every  part  thereof,  inasmuch  as  the  plaintiff,  in  and  by  the  said  decla- 
im, states  and  complains,  that  the  defendants  assaulted  him  at  Chippenham,  in  the 
^^^ty,  and  apprehended,  seized,  and  laid  hold  of  him,  and  forced  and  com- 
^  bim  to  go  from  Chippenham  aforesaid,  to  a  certain  gaol,  situate,  lying,  and 
S>t  Chesterton  in  the  said  county,  and  unlawfully  imprisoned,  and  kept,  and  de- 
1^  Urn  b  prison,  in  the  said  gaol,  to  wit,  at  Chesterton  aforesaid,  for  the  space  of 
'nfte  Hud  declaration  in  that  behalf  mentioned,  and  committed  the  said  several 
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other  trespasses  in  the  said  declaration  also  mentioned ;  and  the  defendants,  in  and  bf 
the  said  plea,  attempt  to  justify  the  said  trespasses,  and  each  and  every  of  them  and 
every  part  thereof,  under  and  by  virtue  of  the  said  conviction  and  warrant  of  commit- 
ment, whereas  the  said  conviction  and  warrant  do  not,  nor  does  either  of  them,  autho- 
rize, justify,  or  warrant  the  defendants  in  imprisoning  or  keeping  or  detuning  the 
plaintiff  in  prison  in  the  said  gaol  at  Chesterton  aforesaid,  but  on  the  contrary  thereof 
the  said  conviction  adjudges  the  plaintiff,  for  the  said  supposed  offence  in  the  same 
mentioned,  to  be  imprisoned  in  the  common  county  gaol  at  Cambridge,  in  and  for  the 
said  county,  and  there  to  be  kept  to  hard  labour  as  in  the  said  conviction  mentioned, 
and  to  be  also  further  imprisoned  as  therein  mentioned,  and  not  otherwise ;  and  doei 
not  adjudge  the  plaintiff  to  be  imprisoned  in  the  said  gaol  of  Chesterton  aforesaid,  or 
there  to  be  kept  to  hard  labour ;  and  the  said  warrant  of  commitment  requires  the  nil 
Sutton  Ludbrook,  therein  named,  to  apprehend  and  convey  the  plaintiff  to  the  aaidoom- 
mon  gaol  at  Cambridge,  and  to  deliver  him  to  the  keeper  thereof,  and  commands  the 
keeper  to  receive  the  plaintiff  into  his  custody  in  the  said  common  gaol,  to  wit.  the 
common  gaol  at  Cambridge  aforesaid,  there  to  be  imprisoned  and  kept  to  hard  labour,  il 
in  the  said  warrant  mentioned ;  and  does  not  command  the  keeper  of  the  said  commoi 
gaol  at  Cambridge  to  receive,  keep,  or  detain  the  plaintiff  in  the  said  gaol  at  Cheated* 
ton,  in  the  said  declaration  mentioned,  or  otherwise  than  is  in  the  said  warrant  m»  }_ 
tioned,  notwithstanding  which  the  defendants  confess  and  attempt  to  justify  the 
trespasses  in  the  said  declaration  mentioned,  and  each  and  every  of  them,  and  eieq^ 
part  thereof,  under  and  by  virtue  of  the  said  conviction  and  warrant.   And  also,  that  tkl  ^ 
said  plea  contains  irrelevant,  superfluous,  unnecessary,  and  impertinent  matter  in  " 
to  wit,  that  it  is  therein  stated  and  alleged  that  the  plaintiff,  before  the  making  of  lM 
conviction  therein  mentioned,  did  commit  the  said  offence  in  that  behalf  mentioned! 
and  also,  that  he  was,  as  therein  mentioned,  charged  with  the  commission  of  the 
offence  ;  and  also,  that  the  said  charge  was  proved,  as  in  the  said  plea  mentioned; 
also,  that  the  said  conviction  was  returned  by  the  defendants  to  the  Quarter  ^ 
therein  mentioned  ;  and  also,  that  the  plaintiff  was  discharged  from  the  said  im] 
ment  as  therein  mentioned ;  and  also,  that  the  defendants,  in  and  by  the  said  plea, 
and  offer  to  the  country  matters  and  issues  in  law,  to  wit,  whether  the  plaintiff 
charged  with  the  said  offence  in  the  said  plea  mentioned,  and  whether  the  said 
was  proved  by  the  said  James  Cowel  and  John  Nicholls ;  and  also»  that  the  sud 
is  in  other  respects  uncertain,  informal,  and  insufficient. 

The  following  were  the  points  for  argument  delivered  on  the  part  of  the  plaintiff. 

The  plaintiff  will  contend  that  the  conviction  set  forth  in  the  plea  contains  no 
ment  of  any  offence  for  which  he  was  liable  to  be  punished  under  9  Greo.  4,  c.  6B, 
summary  conviction  and  imprisonment ;  that  it  does  not  appear  that  he  entered  or 
in  the  close  therein  mentioned  for  the  purpose  of  taking  or  destroying  game  thereto.  N 
that  he  entered  or  was  therein  by  night  for  the  purpose  of  taking  game  by  night; 
that  he  was  in  the  said  close  by  night  for  the  purpose  of  taking  game  therein ; 
also  that  the  conviction  is  bad,  because  it  does  not  state  or  direct  where  or  by  whom 
plaintiff  was  to  be  imprisoned,  in  the  event  of  his  not  finding  the  sureties 
mentioned  ;  and  also  that  the  conviction  does  not  support  or  justify  the  warrant  for 
reasons  assigned  in  the  demurrer.  /j 

The  plaintiff  will  also  contend  that  the  warrant  is  bad,  because  it  does  not  shew  f^fl 
offence  committed  by  the  plaintiff  for  which  he  was  liable  to  be  imprisoned  as  thef^H 
mentioned ;  and  also  because  it  does  not  appear  by  what  justices,  or  by  whom  it  ^^^ 
made,  or  that  it  was  made  by  any  justices  of  the  peace  for  the  county  of  Cambridge.  ^ 
any  justices  having  authority  to  make  it;  and  also  because  the  names  of  the| 
by  whom  the  plaintiff  was  convicted  are,  or  one  of  them  is,  left  in  blank ;  and 
because  it  does  not  appear  by  it  on  what  day  and  year,  or  at  what  place  it  was  n — ^^ 
and  because  it  does  not  appear  by  the  warrant  by  whom  the  plaintiff  was  con^nc««^ 
and  also  because  it  does  not  direct  in  what  place  or  by  whom  the  plaintiff  was  t*»  ^ 
imprisoned  in  the  event  of  his  not  finding  the  sureties  therein  mentioned. 

The  plaintiff  will  also  contend  that  neither  the  conviction  nor  the  warrant  is 
ported  by  the  introductory  matters  of  the  plea,  that  they  differ  from,  and  are  rc[  _ 
to,  each  other,  in  the  particulars  pointed  out  in  the  demurrer,  and  that  they  d.* 


SITTINGS  AFTER  HIULRY  TERM,  18i5.  831 

jtttify  the  trespasses  complained  of,  or  shew  that  the  imprisonment  of  the  plaintiff  in 
tbe  gaol  mentioned  in  the  declaration  was  lawful. 

libe  plaintiff  will  also  contend  that  the  plea  is  had,  hecause  it  does  not,  or  does  not 

jmparlj^  state  that  the  plaintiff  was  duly  charged  with  the  offence  alleged,  in  the 

atrodaction  thereto,  to  have  been  committed  by  him,  and  that  such  charge  ought  to 

kre  been  set  out  in  the  plea ;  and  because  it  does  not  state  the  plaintiff  to  have  been 

animoned  or  apprehended  on  such  charge,  or  that  it  was  ever  stated  to  him,  or  that 

k  WB8  informed  of  it,  or  called  upon  to  answer,  or  make  any  defence  to  it ;  and  because 

Ihe  facts  deposed  to  by  the  persons  who  are  alleged  to  have  proved  the  charge  are 

M  set  forth,  and  because  it  does  not  state  that  any  oath  was  administered  to  those 

fgions,  or  that  their  evidence  was  taken  in  the  presence  of  the  defendants,  or  the  offence 

|mved  in  their  presence  ;  or  if  it  does,  that  it  is  only  done  by  argument  and  inference. 

The  plaintiff  will  also  contend,  if  it  be  said  that  the  introductory  matter  need  not 
iwre  been  stated,  that  the  plea  is  therefore  bad  on  special  demurrer,  and  that  the  plea 
h  bad  for  the  several  reasons  specifically  assigned  in  the  demurrer  thereto. 
The  demurrer  was  argued  in  Hilary  Term  (Friday,  Jan.  17). 
Gunning,  for  the  plaintiff. — If  the  conviction  set  out  in  the  plea  is  bad.then  the  warrant 
ia  no  juat^Gication,  and  the  defendants  are  liable.  The  defendants  have  chosen  to  plead 
ycially,  and  must  fiEul  if  the  plea  is  bad,  although  they  might  have  pleaded  the  general 
■Mie  and  given  the  special  matter  in  evidence.  In  Comyn's  Digest,  tit.  Pleader  (£.  13, 
BK.26)  it  is  so  laid  down ;  and  indeed  in  all  the  authorities  from  Styles  (12)  to  the  pre- 
■BDt  time.  [Loan  Denman,  C.J. — ^No  doubt  the  privilege  of  magistrates  is  to  plead  the 
general  issue  and  give  all  special  matter  in  evidence,  not  to  plead  badly.]  This  con- 
1,  then,  is  bsid  on  two  grounds  :  1st,  because  it  does  not  state  that  the  plaintiff 
~  the  land  for  the  purpose  of  taking  game  by  night ;  and  2ndly,  because  it  does 
;  state  that  the  plaintiff  entered  or  was  in  the  land  for  the  purpose  of  taking  game 
both  those  statements  are  necessary,  and  indeed  it  is  clear  that  the  defendants 
» considered  them,  for  they  are  contained  in  the  introductory  part  of  the  plea.  The 
of  the  statute  upon  which  this  conviction  is  founded,  the  9  Geo.  4,  c.  69,  s.  1, 
'  reciting  the  passmg  of  the  57  Geo.  3,  c.  90,  proceeds  thus  :  "  And  whereas  the 
>  of  going  out  by  night,  for  the  purpose  of  destroying  game,  has,  nevertheless, 
'  much  increased  of  late  years,  and  has,  in  very  many  instances,  led  to  the  com- 
i  of  murder,  and  of  other  grievous  offences,  and  it  is  expedient  to  repeal  the 
recited  Act,  and  to  make  more  effectual  provisions  than  now  by  law  exist  for  re- 
'  such  practice ;  be  it  enacted  that  the  said  recited  Act  shall  be  and  the  same  is 
repealed,  except  so  far  as  the  same  repeals  any  other  acts ;  and  if  any  person 
,  after  the  passing  of  this  Act,  by  night,  unlawfully  take  or  destroy  any  game  or 
B,  in  any  land,  whether  open  or  inclosed,  or  shall,  by  night,  unlawfully  enter  or 
i  any  land,  whether  open  or  inclosed,  with  any  gun,  net,  engine,  or  other  instru- 
,  for  the  purpose  of  taking  or  destroying  game,  such  offender  shall,  upon  con- 
.  thereof  before  two  justices  of  the  peace,  be  committed,  for  the  first  offence,  to 
common  gaol  or  house  of  correction,  for  any  period  not  exceeding  three  calendar 
aths,  there  to  be  kept  to  hard  labour,"  &c.  To  come  within  the  reasonable  meaning  of 
t  clause,  the  party  must  be  in  the  land  for  the  purpose  of  taking  game  there  by  night. 
lOdierwise,  if  he  merely  committed  a  trespass  shortly  before  daybreak,  not  intending 
'itike  any  game  at  that  place,  or  until  after  daybreak,  he  might  be  summarily  con- 
1  wider  that  section.  He  might  be  going  to  a  distance  of  five  miles  for  the  pur- 
i  (tf  taking  game  there  ;  during  the  interval  he  might  change  his  mind,  and  surely 
'  i  not  to  be  deprived  of  the  time  and  opportunity  for  so  doing ;  it  would  be 
J  the  statute  beyond  its  fair  meaning  to  take  away  that  locus  penitentia.  The 
f  was  discharged  out  of  custody  by  Patteson,  J.,  when  be  was  brought  before 
by  habeas  corpus.  {Ex  parte  Fletcher,  1  D.  &  L.  726,  13  Law  J.  N.S.  M.C. 
*•)  [Paiteson,  J. — ^I  discharged  the  plaintiff  because  the  warrant  had  no  date.] 
to  doubt  that  is  a  fatal  defect.  [Patteson,  J. — I  had  not  the  conviction  before  me.] 
Ir  W-**^^  your  lordship  stated  that  you  could  not  presume  that  there  was  a  conviction 
Setter  than  th^  warrant.  In  R.  v.  Gainer  (7  Car.  &  P.  231)  the  marginal  note  is,  "  To 
|^*yp  an  indictment  for  night-poaching,  armed,  &c.,  the  parties  must  have  been  in  the 
^latediirged  in  the  indictment  with  intent  to  destroy  game,  &c.,  there,  and  it  is  incum- 
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bent  on  the  prosecutor  to  convince  the  jury  that  the  defendants  had  an  intent  to  destz^ 
game,  &c.,  in  the  particular  place  mentioned  in  the  indictment."  That  is  hardly  borne  out 
to  its  full  extent  by  the  report  of  the  case  itself,  but  it  is  probable  that  something  else 
occurred  to  justify  it.  Coleridge,  J.,  in  summing  up,  said,  "  You  must  say  whether 
these  persons  were  in  this  particular  cover,  called  Breadstone  Plantation,  with  an  intent 
to  kill  game  there.  If  you  can  suppose  that  they  had  gone  out  on  that  night  poaching 
in  every  other  cover  in  the  county,  that  will  not  be  sufficient  to  support  the  charge 
contained  in  this  indictment,  if  they  were  not  in  this  particular  cover,  with  intent  to 
destroy  game  there.  It  lies  on  the  prosecutor  to  make  out  to  your  satisfiaction  that  the 
prisoners  had  an  intent  to  kill  game  in  this  particular  cover.  The  intent  in  this  case 
can  only  be  inferred  from  the  conduct  of  the  parties,  and  it  is  here  shewn  that  there 
was  game,  which  the  defendants  mUst  have  seen,  but  did  not  make  the  slightest  at- 
tempt to  destroy."  [Coleridge,  J. — I  don't  think  the  question  as  to  the  transit  of 
the  prisoners  to  some  other  place  was  suggested  in  that  case.]  Surely  it  must  have 
been  so.  [Patteson,  J. — The  indictment  in  that  case  stated  the  entry  of  the  land 
with  intent  to  kill  game  there.  Lord  Denman,  C.  J. — ^That  is  not  quite  clear;  the 
words  are,  "  with  intent  there  to  destroy  game."  The  word  •*  there  "  might  apply  to 
the  intent,  and  refer  to  the  county  or  parish  aforesaid  J  If  that  were  so,  then  the 
offence  was  proved  ;  and  if  the  allegation  of  the  intent  to  kill  game  in  the  particular 
place  entered  had  been  considered  unnecessary,  the  learned  judge  would  have  rejected  it 
as  surplusage.  In  Reg,  v.  Davis  (8  Car.  &  P.  759)  it  was  held,  that  a  constructive 
arming  was  not  sufficient  under  9  Geo.  4,  c.  69,  s.  9 ;  but  Patteson,  J.,  after  deciding 
that  point,  added :  "  There  is  also  this  further  difficulty,  that  the  intent  was  evidentlj 
to  kill  game  in  the  wood  into  which  none  of  the  parties  ever  got  for  that  purpose.  Itii 
true  that  they  are  charged  with  being  in  Shutt  Leasowe  ;  but  they  had  no  intention  of 
killing  game  there ;"  from  which  it  is  clear  that,  in  the  opinion  of  that  learned  judge, 
the  intent  must  be  to  kill  game  in  some  particular  place  entered  for  that  purpose. 
The  case  of  Davies  v.  The  King  (10  B.  &  C.  89)  is  a  strong  authority  to  shew  that 
this  conviction  is  bad.  There  the  indictment  stated  that  the  prisoners,  *'  on,  &c.,  did, 
hy  night,  unlawfully  enter  divers  closes,  &c.,  and  were  then  and  there  in  the  said  dooo 
armed,  &c. ; "  and  a  judgment  for  the  Crown  was  reversed  because  the  word  "  nigfat 
only  appeared  in  the  first  branch  of  the  sentence,  and  the  words  "  then  and  there" 
referred  only  to  the  day  and  place  before  mentioned.  It  is  not  sufficient  simply  to 
follow  the  terms  of  an  Act  of  Parliament,  but  the  indictment  or  conviction  must  bring 
the  case  within  the  spirit  and  meaning  of  the  Act.  (Chaneg  v.  Payne,  1  Q.B.  712; 
Gimbert  v.  Coyney,  McClel.  &  Y.  469.)  In  the  former  of  these  cases  a  convictiflli 
under  the  Pilot  Act,  6  Geo.  4,  c.  125,  for  continuing  in  charge  of  a  ship  after  a 
licensed  pilot  had  offered  to  take  charge,  was  held  bad  for  not  shewing  on  ^e  face  of 
it  that  the  defendant  knew  of  the  offer,  although  the  word  *'  after  "  was  the  only  wori 
used  in  the  statute.  In  the  latter,  a  conviction  under  stat.  33  Geo.  3,  c.  55,  8.  L 
against  a  constable  for  refusing  to  execute  a  warrant,  was  held  bad,  amongst  odiff 
grounds,  for  not  stating  that  the  person  whom  the  constable  was  required  to  appre- 
hend was  resident  within  his  district.  Now  in  Davies  v.  The  King,  the  4th  count  of 
the  indictment  (the  only  one  relied  on)  was  founded  on  the  9th  section  of  stat.  9  Geo. 
4,  c.  69.  (a)  and  the  objection  being  taken  that  there  was  no  sufficient  allegation  of 
the  defendants  being  in  the  particular  place  "  by  night,"  Lord  Tenterden,  C.J.,  i» 
the  course  of  the  argument,  said,  "  If  the  words  '  then  and  there  *  in  the  allegation  that 
the  defendants  were  '  then  and  there  in  the  said  closes  and  lands,  armed  with  guns,'  &e. 
does  not  mean  that  they  were  there  by  night,  but  only  on  the  day  and  place  afortstH 

(a)  The  9th  section  of  the  stat.  9  Geo.  4,  c.  69,  of  such  persons  shall  be  guilty  of  a  nusdemoM 

wmchdifTers,  as  will  be  seen,  very  materially  from  the  and  being  convicted  thereof  before  the  jnstiest  * 

1st  section,  both  as  to  the  character  of  the  offence,  gaol  delivery,  or  of  the  Court  of  great  Scssiotti  « 

and  the  degree  of  punishment,  enacts,  '*  That  if  any  the  county  or  place  in  which  the  oflfieiicc  BhiU  t* 

persons,  to  the  number  of  three  or  more  together,  committed,  shall  be  liable,  at  the  discretion  of  Ul 


•kali  by  night  unlawfully  enter  or  be  in  any  land,  Court,  to  be  transported  for  any  term  not  i 

whether  open  or  inclosed,  for  the  purpose  of  taking  fourteen  years,  nor  less  than  seven,  or  toba  taj 

or  destroying  game  or  rabbits,  any  of  such  persons  prisoued  and  kept  to  hard  labour  for  any  term  afl* 

being  armed  with  any  gun,  eross-bow,  firearms,  bind-  exceeding  three  years.*' 
geon,  or  any  other  offe&sive  weapon,  each  and  erery 
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te  indietment  is  clearly  bad."  On  tlie  other  side,  it  was  answered  that  if  the  evidence 
id  not  prove  that  the  defendants  were  there  by  night  within  the  meaning  of  the 
titate.  they  would  be  entitled  to  an  acquittal ;  but  that  that  was  matter  oi  defence^ 
ke  pfoviso  as  to  what  should  be  deemed  night  being  in  a  different  section  from  that 
fbidtk  created  the  offence  ;  and  then  Lord  Tenterden,  C.J.,  in  giving  judgment,  said, 
'  Asaoming  the  indictment  to  be  sufficient  in  that  respect,  it  still  appears  to  us  that 
ke  judgment  must  be  reversed.  The  phrase  used  is,  that  the  defendants  '  did  by 
^t  unlawfully  enter  divers  closes,  and  were  then  and  there  in  the  said  closes,'  &c., 
ot  that  they  '  by  night  did  imlawfiilly  enter*  and,'  &c.  If  the  words  '  by  night ' 
id  occurred  at  the  beginning  of  the  sentence,  they  might  have  governed  the  whole ; 
r  if  they  had  been  at  the  end  of  the  sentence,  they  might  have  referred  to  the  whole ; 
it  here  they  are  in  the  middle  of  the  sentence  "  (as  the  word  "  there  "  is  in  the  pre« 
sit  case),  "  and  are  applied  to  a  particular  branch  of  it,  and  cannot  be  extended  to  that 
hich  foUows.  The  two  members  of  the  sentence  are  distinct ;  the  first  states  the 
itry  into  the  closes  by  night,  but  does  not  state  that  the  defendants  were  armed,  or 
le  intent  with  which  they  entered.  The  second  branch  states  that  they  were  in  the 
lotes  armed  for  the  purpose  of  destroying  game,  but  not  that  they  were  there  by  night* 
(either  of  those  branches  of  the  sentence  contains  all  that  is  requisite  to  constitute  an 
Kence  within  the  statute ;  and  the  two  being  distinct,  the  indictment  is  bad,  and  the 
idgment  must  be  reversed."  This  is  a  stronger  case  than  Davies  v.  The  King;  be- 
nae  the  words  "then  and  there"  were  used  in  that  case,  but  are  not  in  this. 
CoLKsinoB,  J. — In  Davies  v.  The  King,  the  Court  decided,  that  not  only  the  entry 
«t  the  being  in  the  closes  armed  ought  to  be  distinctly  alleged  to  have  been  by  night ; 
t  does  not  i^ect  the  intention,  for  the  mischief  aimed  at  would  be  reached,  whether 
he  intention  were  to  kill  the  game  by  night  or  by  day,  the  mischief  being  the  entry  in 
■mbers  armed  and  by  night.]  The  danger  of  conflicts  would  not  be  so  great,  if  the 
itaition  were  to  kill  by  day.  [Colbridgb,  J. — The  real  danger  arises  from  the 
pvties  being  out  by  night  and  armed.]  Yes ;  but  if  there  were  no  evidence  of  any 
(Rsent  intention  to  kill  game,  they  would  probably  not  be  molested.  Nothing  is  to 
b  intended  in  favour  of  a  conviction ;  but  if  the  Court  should  hold  this  conviction 
■flknent,  then  the  warrant  is  bad ;  and  the  objections  which  arise  upon  the  war- 
■Bt  are  not  cured  by  a  good  conviction.     First,  the  warrant  has  no  date ;  it  is  thus 

Stoat  in  the  plea:  "  Given  under  our  hands  and  seals,  the day  of  October,  in 

6e  year  of  our  Lord  1843 ;"  and  in  Ex  parte  Fletcher  (1  D.  &  L.  726),  Patteson,  J. 
Irid  that  objection  fatal,  and  said  that  no  conviction  could  cure  it.     Neither  is 

S place  mentioned  at  which  the  warrant  was  given;  and  that  also  is  necessary, 
aathorities  upon  this  subject  are  numerous :  in  Burn's  Justice,  tit.  Commit- 
tat  for  safe  Custody,  iv.  778  (edit.  1845),  it  is  said,  "  Commitments  to  the  custody  of 
Ivlcra,  &c.  must  be  in  writing,  under  the  hand  and  seal  of  the  justice  making  th^ 
Himitment,  directed  to  the  gaoler  or  keeper  of  the  prison,  mentioning  the  time  and 
riiee  of  making  it;"  citing  2  Hawk.  P.  C.  c.  16,  s.  13.  In  Re  Reynolds  (1  D.  &  L. 
116),  Wigfatman,  J.  held  tibat  a  warrant  of  commitment  purporting  to  recite  an  order 
VQnarter  Sessions,  confirming  a  conviction  under  the  9  Geo.  4,  c.  69,  s.  1,  which 
Itndged  the  defendants  to  find  sureties  by  recognizance  that  each  of  them  should  not 
Ind  again  for  the  space  of  one  year  next  following,  was  bad,  for  not  saying  "  so 
iBBDd  again ;"  as  it  might  subject  the  parties  to  a  longer  term  of  imprisonment 
kn  the  law  permits.  So  in  2  Hawk.  P.  C.  c.  13,  ss.  22,  23,  it  is  said  *'  that  a  war- 
tot  oogfat  to  set  forth  the  year  and  day  wherein  it  is  made ;  that  in  an  action  brought 
fon  an  arrest  made  by  virtue  of  it,  it  may  appear  to  have  been  prior  to  such  arrest ;" 
bd  fnrther,  "  that  it  is  safe,  but  perhaps  not  necessary,  in  the  body  of  the  warrant  to 
iiew  the  place  where  it  was  made  ;  yet  it  seems  necessary  to  set  forth  the  county  in  the 
■Vgin  at  least,  if  it  be  not  set  forth  in  the  body."  This  doubt  rests  upon  the  authority 
if  Lord  Hale,  who  lays  it  down  (2  Hale,  P.  C.  Ill)  that  "  the  place,  though  it  must  be 
lijged  in  pleading,  need  not  be  expressed  in  the  warrant ;"  but  Dal  ton,  in  his  Justice 
if  Uie  Peace,  c.  117,  p.  333,  says,  "  The  warrant  is  the  better  if  it  bear  date  of  the 
iMe  -mben  it  is  made."  In  Bum's  Justice,  title  Warrant  of  Apprehension,  II.  355,  the 
BDK  law  is  laid  down ;  and  there,  as  well  as  in  Dalton's  Justice,  c.  121,  p.  351,  et 
^.»  fcMrma  of  warrants  are  given,  and  the  day  is  stated  in  all.  It  has  even  been  held 
lat  the  date  must  be  correct  {Morse  v.  James,  WiUes,  122) ;  where  officers  justified 
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under  a  precept  stated  to  bear  date  the  26th  of  February,  issuing  out  of  a  court  hdd 
tiie  24th  of  February  ;  and  it  was  held  that  the  process  was  void  and  the 
justification  bad  ;  and  in  Ex  parte  Magee  (6  Madd.  206),  a  warrant  for  the  com* 
mitment  of  a  bankrupt  was  held  bad.  because  it  was  dated  by  mistake  the  2Dd 
March  instead  of  the  2nd  February ;  that  it  was  a  defect  in  substance,  and  could  not 
be  amended  under  the  18th  sec.  of  5  Geo.  2,  c.  30.  In  Ridley  v.  Wilson  (Barnes,  420), 
the  date  of  the  writ  being  omitted,  a  rule  to  stay  proceedings  was  made  absolute.  So 
in  Whipple  v.  Manley  (5  Dowl.  100),  a  wrong  day  haying  been  inserted  in  the  vrnX, 
it  was  held  that  no  evidence  could  be  given  to  shew  on  what  day  the  writ  really  issued; 
but  that  the  proper  course  was  to  apply  to  amend  the  record.  Another  objectioa  to 
the  warrant  is,  that  it  does  not  shew  before  whom  the  plaintiff  was  convicted,  nor 
that  the  parties  who  convicted  him  were  justices  of  the  county  of  Cambridge,  or 
justices  at  all.  The  warrant  runs  thus :  "  Whereas  Robert  Fletcher  the  younger,  d 
Soham,  in   the  said  county,  labourer,  is  convicted  by  and  before  us,  the  Rev.  Joha 

Calthrop,  clerk,  and    two  of  her  Majesty's  justices  of  the 

peace  in  and  for  the  said  county."    And  whether  the  Court  can  tsdce  notice  of  the  hiitot 
£n  the  writing  or  not,  is  immaterial ;  because  the  parties  who  sign  are  not  described  it 
i^e  end  of  the  warrant  as  justices ;  and  there  is  therefore  an  entire  failure  to  sbev 
jurisdiction.    So  far  as  appears  upon  the  face  of  the  warrant,  Mr.  Calthrop  and  Mr.   . 
Tharp  might  neither  of  them  be  magistrates ;  and  that  they  were  so  ought  to  be  dis- 
tinctly shewn.     R,  v.  Shipston-vpon-Stour  (1  Dav.  &  Mer.  123;  13  L.  Joum.  N.S. 
M.  C.  128,  and  ante,  p.  41)  is  a  strong  authority  in  support  of  this  objection.    Tbeie 
the  question  was,  whether  the  jurat  of  an  examination  sufficiently  disclosed  the  an- 
thority  to  take  it ;  and  the  facts  were,  that,  although  it  was  not  stated  either  in  die 
•  caption  or  jurat  that  the  parties  who  took  the  examination  were  justices  of  the  peioe* 
yet  the  examination  was  written  on  the  same  piece  of  paper  with  another  previoM 
examination,  relating  to  the  same  matter,  bearing  the  same  date,  and  having  tiie  same 
names  attached  to  the  jurat,  in  which  it  was  stated  that  the  parties  before  whom  dot 
•examination  was  taken  were  justices;    but  the  Court  held  that  they  were  not  it 
liberty  to  collect  from  any  circumstances,  however  strong,  that  parties  administering  lA 
•oath  had  authority  to  do  so;  but  that  that  authority  must  distinctly  appear.    Tht 
last  class  of  objections  is  directed  to  the  introductory  averments ;  and  if  it  be  tme  dot 
justices,  if  they  plead  specially,  must  plead  well,  then  the  plaintiff  will  be  entided    ; 
to  judgment ;    for  the  introductory  averments  of  this  plea  are  not  well  pleaded,  j 
As  to  the  general  rule,  there  can  be  no  doubt  that  in  pleading  a  justification  under  tfae  J 
process  of  inferior  courts,  all  the  facts  must  be  specifically  stated  that  are  necessary  to-,  1 
shew  the  jurisdiction  of  the  Court  on  the  subject-matter.    (Whitby  v.  Fawcett,  Styiei*  t 
1 2 ;  Selby  v.  Bardons,  3  B. & Adol.  2 ;  Comyn's  Dig.  tit. Pleader,  E.  15, 1 7, 18, 3  K.  26.)  | 
And  in  Collett  v.  Lord  Keith  (2  East,  260)  (a)  Lawrence,  J .  said  :  "  In  justifying  underthe 
process  of  inferior  courts  in  this  country,  it  is  necessary,  not  merely  to  allege  general^ 
that  they  had  jurisdiction  over  the  subject-matter,  but  to  state  what  the  jurisdiction  waii 
and  then  allege  such  facts  as  may  enable  the  superior  court  to  judge  whether  the  oooft- 
below  had  jurisdiction  of  the  cause  or  not."     Now  the  first  objection  to  the  introduo- 
tory  averments  of  this  plea  is,  that  it  does  not  appear  that  the  plaintiff  was  pn^pedf 
charged  :  the  statement  is  simply  that  he  was  charged  with  the  offence,  which  tendeR' 
an  issue  of  law  to  the  jury.     The  facts  ought  to  be  stated,  not  the  legal  result.    The 
information  on  oath  of  the  party  charging  ought  to  have  been  set  out.    (Abbot  o/Str^ 
Marcella's  case.  9  Co.  Rep.  25  a  ;  1  Chitty's  Pleading.  540  (sixth  edit.)  ;  where  it  ii 
said  :  "  If  fact  be  improperly  confounded  or  mixed  in  the  plea  with  matter  of  ^^'JJ 
that  it  cannot  be  tried  by  the  Court  or  jury,  the  plea  is  bad  ;  as  if  the  defendant  plead 

(a)  Cottett  ▼.  Lord  Keith,— In  jastifying  a  tres-  behalf,  et  taUter  proeessumf  &c. ;  that  the  difeaiW^ 

past  under  the  process  of  a  foreign  court,  it  seems  was  ordered  bj  the  said  Court,  having  camy^f 

that  the  plea  should  be  formed  in  analogy  to  similar  authority  in  that  behalf,  to  seize  the  prmrty,  iakw; 

justifications  under  the  process  of  our  inferior  courts ;  being  too  general,  and  not  giving  the  fMaintif  notitf 

but  at  any  rate  a  plea  which  only  states  that  the  whether  the  defendant  justified  as  an  oflieer  of  ^ 

court  abroad  was  governed  by  foreign  laws ;  that  Court  or  party  to  the  cause ;  or  of  what  natnre  m 

the  property  seized  was  within  its  jurisdiction  ;  that  charge  was  ;    or  by  whom  inititnted  ;  or  what  *• 

certain  legal  proceedings  were  had«  according  to  such  order  of  seizure  was,  whether  abiolate  or  qamaf/% 

foreign  laws,  against  the  property  in  question  in  &c. 
Mich  court,  having  competent  jurisdiction  in  that 
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that  A  lawfully  enjoyed  the  goods  of  felons,  it  will  be  bad ;  for  the  jury  cannot  deter- 
mine whedier  he  lawfully  enjoyed,  nor  the  Court  whether  he  in  fact  enjoyed ;  and  the 
piem  should  have  stated  the  particular  facts  and  title  by  virtue  of  which  A  did  enjoy. 
So,  if  the  condition  of  a  bond  be  that  the  defendant  will  shew  a  sufficient  discharge  o^ 
m  annuity,  it  seems  that  it  cannot  be  pleaded  merely  that  he  shewed  a  sufficient  dis- 
diarge,  for  the  jury  cannot  try  whether  it  is  sufficient,  and  he  ought  to  shew  what 
iischarge  he  gave,  in  order  that  the  Court  may  judge  whether  it  was  sufficient,")  It  is 
lot  even  alleged  here  that  the  plaintiff  was  duly  charged  ;  but  that  allegation,  if  it  had 
leen  inserted,  would  not  have  supplied  the  defect.  (Everard  v.  Faterson,  6  Taunt. 
>45.)  There,  in  debt  upon  an  award,  where  the  submission  was,  "  so  that  the  award 
>e  in  writing  under  the  hand  of  the  arbitrator,"  the  declaration  aUeged,  "  that  the  arbi- 
^imtors,  in  due  manner  and  before  the  day  named,  duly  made  their  award  in  writing." 
Held  insufficient,  for  that  there  ought  to  have  been  an  express  averment  that  the  award 
vas  under  hand,  as  well  as  in  writing.  The  same  point  arose  in  Rex  v.  Lyme 
Regis  (1  Doug.  79),  where  it  was  held  that  the  words  "  duly  elected  "  did  not  supply 
liie  place  of  an  allegation  of  the  circumstances  of  the  election.  Re  Fuller  (a)  (13 
Law  J.  N.S.  M.C.  141.  and  1  New  Sess.  C.  284).  and  Re  Jones  (I  New  Sess.  C.  3) 
were  also  cited.(6)  The  second  objection  to  the  introductory  averments  is,  that 
they  do  not  sufficiently  allege  that  the  offence  was  proved.  A  simple  statement  to 
tint  effect  is  not  enough  ;  the  evidence  given  ought  to  be  set  out.  otherwise  an  issue  of 
Tiw  is  tendered  to  the  jury.  It  is  so  here,  for  the  plea  only  alleges  that  **  the  said 
charge  was  then  and  there,  in  his,  the  said  plaintiff's,  presence,  proved  by  the  same 
Jts.  Cowel  and  one  John  Nicholls,  being  credible  witnesses  in  that  behalf,  upon  oath ;" 
trluch  is  a  conclusion  of  law.  Thirdly,  it  is  not  alleged  that  the  defendants  heard 
any  evidence  ;  for  although  the  plea  states  that  the  charge  was  proved  by  witnesses,  in 
tiie  plaintiff's  presence,  so  that  the  case  of  Re  Tordoft  (ante,  p.  17,  and  13  Law  J. 
K.S.  M.  C.  145)  is  followed  in  that  respect,  it  docs  not  state  that  the  defendants 
vere  present;  and  the  principle  of  that  case,  as  well  as  of  the  case  of  Ex  parte 
9ny  (ante,  p.  116;  and  1  New  Sess.  C.  354),  requires  the  greatest  strictness  to 
k  observed  in  the  statement  of  the  manner  in  which  the  evidence  in  these  cases  is 
tten.  Fourthly,  the  allegation  that  the  plaintiff  was  convicted,  without  any  state- 
lent  that  he  was  summoned,  or  called  upon  for  his  defence,  is  insufficient.  And 
llfly,  the  plea  is  bad,  for  the  introduction  of  unnecessary  matter.  (Hemhrow  v. 
toy,  3  Tyr.  152 ;  1  Cr.  &  Mee.  204.)  There,  to  a  count  for  trespass  and  assault, 
tk  defendant  pleaded  a  justification  in  defence  of  a  dwelling-house,  with  an  averment, 
*'wluch  is  the  same  trespass,  &c.,"  and  concluded  with  a  traverse,  absque  hoc,  that  he 
Was  guilty  elsewhere  than  in  the  dwelling-house.  Held,  that  the  qu<c  est  eadem  was 
efficient,  and  that  the  traverse  was  surplusage,  and  bad  on  special  demurrer.  So,  in 
iUton  V.  Evans  (2  Cr.  Mee.  &  R.  12),  which  was  an  action  of  debt,  on  bond  for  the 
tool  sum  of  12,000/..  where  the  declaration  set  forth  the  condition,  which  was  for  the 
ftyment  of  S,000l., with  interest,  and  assigned  as  a  breach  the  non-payment  of  the  6,000/. 
(omitting  interest)  ;  a  plea  that  the  defendant  paid  the  6.000/.  with  interest,  according  to 
tbt  form  and  effect  of  the  condition,  was  held  ill  on  special  demurrer  ;  Alderson,  B. 
Hfing,  ••  The  introduction  of  unnecessary  matter  into  issues  is  forbidden,  in  order  to 
|Rvent  the  parties  from  being  embarrassed."  Upon  some  or  all  of  these  grounds,  judg- 
IKnt  must  be  given  for  the  plaintiff  upon  this  demurrer. 

Warlledge,  contrk. — ^This  conviction  is  perfectly  good  under  the  stat.  9  Geo.  4,  c.  69, 
1. 1 ;  for  that  statute  does  not  contain  a  word  to  intimate  that  the  intention  must  be 
to  take  game  in  the  particular  land  entered,  or  to  take  it  by  night ;  the  gist  of  the 
offence  is  the  entry  by  night ;  and  that  appears  on  this  conviction  :  we  have  followed 
^  form  given  by  the  statute ;  and  in  filling  up  the  blank  left  for  the  description  of  the 
offence,  we  have  adopted  the  language  of  the  Act  itself.     [Patteson,  J. — ^The  para- 

(t)  In  Be  Fuller,  an  order  of  commitment  under  34,  s.  3,  stating  that,  *'  whereas  complaint  has  been 

lltt.  11  Geo.  2,  c.  19  (for  fraudulently  removing  made  before  me,  one,  &c.  on  oath;  and  whereas  I 

fDOii  to  prevent  a  distress  for  rent),  which  did  not  have  duly  examined  the  proofs  and  allegations  of 

Mili  that  n  eomplaint  in  writing  had  been  made  by  both  the  said  parUes,  touching  the  matter  of  the 

9^  kmdkxd^  hit  bailiff,  agent,  or  servant,  was  held  said  complaint"  (not  stating  upon  oath),  **  and  da 

httL  adjudge,"  &c.  wm  held  bad. 

(I)  la  Ee  James,  a  eonrietion  under  4  Geo.  4,  e. 
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graph  immediatelj  preceding  the  one  in  question  makes  tke  UJangaamB  ly  mtght  tlie 
offence ;  and  it  would  certainly  be  an  extraordinary  thing  if,  under  this  pangn^di,  tte 
ofience  should  consist  in  the  entry  by  night,  although  for  the  purpose  dF  taking  gUK 
by  day.  Loan  Dekman,  C.  J. — Suppose  a  person  were  convicted  of  entering  by  ni^ 
lor  the  purpose  of  taking  game  afterwards  ;  could  that  conviction  be  sustained  ?]  It 
would  be  within  the  words  of  the  Act ;  and  within  the  mischief  sought  to  be  remedied. 
The  object  of  the  Legislature  was  to  prevent,  if  possible,  those  dreadful  oonfiicto 
which  frequently  ensue  from  persons  going  out  by  night  armed,  and  in  bodiei. 
[Pattsson,  J. — That  is  provided  for  by  a  different  section  of  the  Act]  Yes ;  tiie 
9th  section  provides  for  the  most  aggravated  cases ;  but  in  any  case  the  entry  in  tihe 
darkness  of  night  affords  additional  facilities  for  poaching.  But  this  is  a  mere  qnestioi 
as  to  the  form  of  the  conviction ;  and  in  all  cases  where  the  ofience  consists  of  a  simpfe 
fact,  it  is  enough  to  follow  the  words  of  the  statute.  [Pattbson,  J. — ^Then  you  coh 
tend,  that  if  a  person  were  to  set  out  about  three  o'clock  in  the  morning  for  the  piir« 
pose  of  going  to  a  cover  so  distant  that  he  would  not  reach  it  till  after  six.  he  woild 
be  guilty  of  an  offence  by  entering  each  of  the  intermediate  closes  ?]  That  would  not 
be  an  entry  for  the  purpose  of  taking  game  there ;  and  it  may  be  conceded  that  that  is 
the  meaning  of  the  statute,  and  that  it  is  necessary  that  such  an  intent  should  be  proved; 
but  the  form  of  conviction  is  sufficient,  without  stating  that  intent.  In  Reg.  ▼.  AAt 
(not  reported),  which  was  a  case  tried  at  the  last  Somersetshire  assizes,  Wightman  aid 
Patteson,  JJ.  so  held.  There  the  indictment  was  founded  upon  the  9th  sectioa  of 
9  Geo.  4,  c.  69,  and  followed  the  form  given  in  Archbold's  Grim.  Head,  and  Efid. 
p.  671 ;  and  a  demurrer  upon  the  part  of  the  prisoner  on  this  very  ground  was  over- 
ruled, because  the  indictment  followed  the  words  of  the  statute,  the  learned  jud^ 
thinking  that,  whatever  evidence  might  be  necessary  to  support  the  indictment,  tfae 
form  of  it  was  sufficient.  [Wiqhtman,  J. — I  doubt  whether  the  case  of  Reg.  ▼.  AAi 
can  be  considered  any  authority ;  we  did  not  consider  that  we  gave  any  dedsion  upon 
the  point ;  we  both  agreed,  that  it  was  a  fit  case  for  consideration  ;  but  intimated,  tfalt 
if  we  were  pressed  to  decide  it  then,  our  judgment  would  probably  be  in  favour  <tf  tfae 
Crown ;  and  as  judgment  in  favour  of  the  Crown  upon  the  demurrer  would  have  beei 
conclusive  against  the  prisoner,  and  could  only  be  reviewed  by  writ  of  error,  Mr. 
Edwards,  who  appeared  for  the  prisoner,  withdrew  the  demurrer,  and  relied  upon  titf 
merits,  a  course  in  which  he  was  justified  by  the  result,  for  the  prisoners  were  so* 
quitted.]  In  Rex  v.  Chandler  (1  Lord  Raym.  581 ;  Carth.  501),  where  the  oonrio* 
tion  was  for  killing  deer  in  the  king's  chase.  Lord  Holt,  C.  J.  said,  "  In  convictions  it 
is  sufficient  for  the  justices  to  pursue  the  words  of  the  statute  in  the  description  4^ tit 
offence,  and  they  are  not  confined  to  the  legal  forms  requisite  in  indictments  for  ofienoM 
by  the  common  law ;  for  although  all  acts  which  subject  men  to  new  and  other  tridi 
than  those  by  which  they  ought  to  be  tried  by  the  common  law,  ought  to  be  stricdf 
construed,  yet  when  such  a  statute  is  made,  one  ought  to  pursue  tibe  intent  of  die 
makers  and  expound  it  in  so  reasonable  a  manner  as  that  it  may  be  executed. 
[CoLXRiDOB,  J.-— Well ;  then  how  do  you  shew  here  that  the  requisite  evidence  wti 
given  ?]  A  statutory  form  of  conviction  being  provided,  there  is  no  necessity  to  act 
out  the  evidence.  All  that  has  to  be  supplied  is  the  description  of  the  offence*  and  is 
doing  that  the  language  of  the  statute  is  used ;  the  same  words  are  used  in  both,  aod 
in  both  they  must  be  held  to  have  the  same  meaning.  [Colbbidob,  J. — ^Although  is 
the  introductory  part  of  the  plea  you  do  not  state  how  the  fiact  was  ?]  The  plea  doci 
state  that  the  entry  was  with  the  intent  to  take  game  there;  and  the  demurrer  admito 
the  fact.  The  correct  rule  is  laid  down  in  Paley  on  Convictions,  3rd  edit.,  108» 
thus :  "  In  all  cases  where  the  quality  of  the  offence  is  not  of  a  complicated  nature,  bidi 
consists  of  a  simple  fact,  it  is  sufficient  to  use  the  words  of  the  statute ;"  and  R.  v* 
Speed  (1  Lord  Raym.  584 ;  Carth.  502)  is  quoted ;  where,  the  conviction  being  fix 
killing  deer  in  the  king's  chase.  Lord  Holt  said,  "  It  is  enough  to  lay  the  fact  in  tbs 
words  of  the  Act  of  Parliament."  In  Mann  v.  Davers  (3  B.  &  Aid.  103),  a  convictios 
stated  that  plaintiff  had  been  brought  before  a  magistrate  on  an  information  chargiqg 
him  with  having  unlawfully  returned,  without  a  certificate,  to  a  parish  from  which  ht 
had  been  removed,  and  that  upon  that  occasion  he  confessed  himself  guilty ;  and  it 
was  held  that  this  conviction  was  good  upon  the  fduce  of  it,  and  that  it  was  not  necoB* 
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nvy  t»  state  in  it  expressly  any  act  of  vagrancy,  it  being  for  the  party  convicted  to 
abew  in  his  defence  that  he  did  not  return  in  a  state  of  pauperism ;  Abbott,  C.  J. 
oUsciving,  "  This  information  pursues  the  language  of  the  statute,  and,  in  so  doing,  it 
does  all  that  is  necessary  to  be  done."  Rex  v.  Marsh  (2  B.  ft  C.  717)  goes  to  the 
tame  point.  That  case  decided,  that  in  an  information  on  the  5  Anne,  c.  14,  s.  2, 
against  a  carrier  for  having  game  in  his  possession,  as  carrier,  it  was  not  necessary  to 
«per  that  the  defendant  is  not  a  person  qualified  to  kill  game,  nor  that  he  had  the  game 
in  his  possession  *'  knowingly"  because,  as  was  stated  by  Abbott,  C.  J.,  "  the  5  Anne, 
€•  14,  s.  2,  has  no  such  word ;"  and  by  Littledale,  J.,  "  Generally  speaking,  it  is  puffi- 
cient  in  an  indictment,  or  a  declaration  founded  upon  a  statute,  to  pursue  the  words  of 
tkit  statute."  [Loan  Dbnman,  C.  J. — Taking  the  rule  laid  down  by  Paley,  the  diffi- 
culty is  to  know  what  are  complicated  cases.]  That  may  be  gathered  from  the  cases 
idiich  have  been  decided  upon  the  subject.  R.  v.  Speed  is  one  instance.  In  Chaney 
▼•  Payne  (1  Q.  B.  712),  cited  on  the  other  side,  where,  in  a  conviction  under  the  Pilot 
Act,  it  was  considered  necessary  to  shew  that  the  defendant  knew  of  the  offer  of  the 
pilot  to  take  charge  of  the  vessel.  Lord  Denman,  C.  J.  said,  "  So  far  as  the  description 
of  the  offence  goes,  it  is  always  necessary  to  add  such  facts  as  will  make  the  defendant 
a  party  to  the  charge."  That  case,  therefore,  is  quite  distinct  from  the  present,  be- 
eanse  there  it  was  necessary  to  add  a  fact  in  order  to  bring  the  defendant  within  the 
ttatute,  and  not  to  introduce  something  qualifying  the  words  of  the  statute.  [Patteson, 
J.^-That  statute  almost  necessarily  means  a  refusal  by  a  party  after  the  pilot  has 
offered  his  services  to  that  party/]  Upon  that  ground  the  decision  proceeded.  With 
the  exception  of  Davies  v.  The  King  (10  B.  &  C.  89),  the  cases  cited  on  the  other  side 
turned  upon  the  evidence  which  was  necessary,  and  not  upon  the  form  of  the  indict- 
ment, and  in  that  case  this  point  was  not  raised.  In  Rex  v.  Capewell  (5  Car.  &  P.  549), 
two  counts  of  the  indictment  stated  that  the  prisoners  were  in  a  field  for  the  purpose 
of  then  and  there  taking  game,  and  it  was  held  necessary  to  prove  an  intention  to  take 
game  in  that  particular  field.  The  indictment  in  R.  v.  Barham  (1  M.  C.  C.  151)  con- 
tained the  same  allegation,  and  the  jury  found  that  the  defendant  was  in  pursuit  of 
game,  but  whether  in  the  particular  close  they  could  not  say.  Upon  that  finding  the 
prisoner  was  convicted ;  but  the  learned  judges  held  the  conviction  wrong,  because  the 
entry  with  intent  to  kill  game  being  confined  by  the  indictment  to  the  close  specified, 
tfaey  considered  it  necessary  to  prove  the  intent  as  to  that  close.  Upon  this  point  the 
following  passage  occurs  in  the  new  edition  of  Russell  on  Crimes  by  Mr.  Ghreaves,  vol. 
1,  p.  479  :  "  A  doubt  is  stated  in  the  marginal  note  of  Rex  v.  Barham,  whether  it  is 
necessary  that  the  defendant  should  have  such  an  intent  in  the  place  in  which  he  is 
found  armed,  unless  it  be  so  stated  in  the  indictment;  and  Rex  v.  Worker  (1  M. 
C.  C.  165)  is  referred  to ;  but  in  that  case,  although  the  indictment  was  general,  no 
•■di  question  arose,  and  it  would  seem  that,  whether  the  words  '  then  and  there '  be 
in  the  indictment  or  not,  the  entry  into  the  close  must  be  proved  to  be  with  intent  to 
kill  game  in  such  close ;  for  unless  such  be  the  case,  the  entry  was  made  into  that 
dose,  not  with  intent  to  kill  game,  but  with  some  different  intent,  as,  for  instance,  to 
pass  over  it."  That  is  the  natural  construction  of  the  words  of  the  statute.  If  you 
My  that  a  man  enters  a  close  for  the  purpose  of  taking  game,  the  natural  meaning  is, 
for  the  purpose  of  taking  game  there ;  if  a  man  goes  into  one  county  for  the  purpose 
«f  taking  game  in  another,  he  does  not  enter  the  first  for  the  purpose  of  taking  game,  but 
for  the  purpose  of  reaching  the  second.  Either  the  words  of  the  Act  bear  the  meaning 
contended  for,  or  they  do  not ;  if  they  do,  then  they  must  mean  the  same  in  the 
canvictian  as  in  the  statute ;  and  if  not,  cadit  qtusstio.  Davies  v.  The  King  is  no 
nsthority  here.  Nothing  turned  upon  the  intent  in  that  case,  nor  has  this  objection 
eter  been  taken,  so  £Eur  as  appears  from  the  cases  cited.  The  form  of  conviction 
given  in  Talfourd's  Dickinson's  Quarter  Sessions,  p.  891,  is  the  same  as  this. 
Next,  the  warrant,  as  well  as  the  conviction,  is  good.  None  of  the  cases  go  the 
length  of  deciding  that  a  warrant  is  void,  if  the  date  be  omitted.  In  Shepherd^a 
Tom^hstone  (c.  4,  p.  52)  (a)  it  is  laid  down  generally,  that  every  deed  must  have  a 
date ;  bat  in  8tyle9  v.  Wardle  (4  B.  &  C.  908)  it  was  decided  that  where  a  deed  has 
DO  date,  or  an  impossible  date,  and  in  the  deed  reference  is  made  to  the  date,  that 
iMrd  mast  be  construed  "  delivery."    It  is  an  omission  which  may  be  supplied  bj 

(«)  Bat  tee  eoBtri,  p.  55. 
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^dence.  In  Re  Fletcher  (1  D.  &  L.  726)  the  ground  of  the  prisoner'B  diBdiaige  wav, 
that  the  gaoler  could  not  know  how  long  to  keep  him,  the  warrant  not  being  dated ; 
but  it  is  difficult  to  understand  how  the  date  of  the  warrant  could  help  the  gaoler  in  that 
respect ;  the  prisoner  may  not  be  apprehended  for  a  month  after  the  warrant  has  Luoedr 
and  the  term  of  imprisonment  is  to  be  calculated  from  the  commencement  of  the  actual 
imprisonment,  not  from  the  date  of  the  warrant.  [Lord  Dbkman,  C.  J. — But  if  there 
is  no  date,  how  is  the  gaoler  to  see  that  the  warrant  is  lawful  in  point  of  time  ?]  llie- 
date  of  the  warrant  would  not  shew  that.  [Colebidgb,  J. — It  is  only  necessary  tint 
proceedings  should  be  commenced  within  the  six  months.]  The  warrant  may  be  modi 
later  under  some  circumstances.  Here  the  warrant  has  a  month  and  a  year ;  and  thoe 
is  a  statement  of  the  date  of  the  offence,  but  not  of  the  conviction.  [Pattbsok,  J.-* 
The  three  months'  imprisonment  must  be  in  the  gaol.]  And  the  warrant  oontimiM  m 
force  until  its  object  has  been  attained.  (Dickinson  v.  Brown,  1  Esp.  218.)  Where  Loid 
Kenyon  ruled  that  a  warrant  for  the  purpose  of  bringing  the  putative  father  of  abaftud 
child  before  a  justice,  in  order  to  compel  him  to  indemnify  the  parish,  continued  m 
force  till  that  purpose  was  completed,  and  would  so  continue  for  any  indefinite  time, 
until  the  parish  had  obtained  that  indemnity,  which  was  the  object  of  their  original 
complaint.  Ex  parte  Magee  (6  Madd.  206)  only  shews  that  a  warrant  of  conmiitDDCOt 
is  not  amendable  under  the  18th  sec.  of  stat.  Geo.  2,  c.  30.  The  next  objection  ia» 
that  the  name  of  one  of  the  justices  is  omitted  ;  but  the  Court  is  bound,  if  posriUe,  t» 
make  sense  of  the  document ;  and  the  word  "  us"  would  be  nonsense  as  applied  to  the 
one  individual  named  ;  the  Court,  therefore,  must  take  notice  that  one  name  is  omittedr 
and  then  the  description,  "  two  of  her  Majesty's  justices  of  the  peace,"  applies  t» 
Mr.  Calthrop  and  some  other  person  not  named,  llien  the  conclusion  of  the  wamot,: 
*'  under  our  hands  and  seals,"  and  the  signature  of  the  two,  explain  and  supply  the 
previous  omission.  It  is  impossible  to  read  the  warrant  without  seeing  that  i&x,  Cal- 
throp is  a  justice  of  the  peace ;  and  if  so,  that  is  sufficient ;  for,  by  3  6^.  4,  c.  23,  s.  2, 
it  is  provided » in  cases  where  two  or  more  justices  are  empowered  to  hear,  that,  after 
the  adjudication,  all  the  subsequent  proceedings  to  enforce  obedience  thereto,  whether 
respecting  the  penalty,  fine,  imprisonment,  costs,  &c.,  may  be  enforced  by  either  of  the 
said  justices.  [Lord  Denmak,  C.  J. — Unless  we  can  fiU  up  the  bUnk,  it  i^ypearat^ 
be  a  conviction  before  "  us,"  who  are  not  justices,  and  two  who  are  justices,  and  who- 
do  not  sign.  Pattbson,  J. — Yes  ;  the  two  who  sign  are  not  magistrates,  and  the  tw» 
who  are  do  not  sign.  Loan  Dbnhan,  C.  J.— But  you  say  that  the  blank  is  a  justice 
of  the  peace  ?]  Yes ;  that  is  the  fair  and  reasonable  construction  to  put  upon  the- 
whole  document.  But  it  need  not  appear  upon  the  warrant  that  they  were  justices. 
(Elderton's  case,  2  Ld.  Raym.  978.)  Upon  a  return  to  a  habeas  corpus,  shewing  a  com* 
mitment  for  riot.  Holt,  C.  J.  said,  "  It  need  not  be  mentioned  in  the  warrant  that 
they  are  justices,  for  they  need  not  mention  their  office  in  the  warrant ;  but  it  moit 
appear  in  the  return,  and  so  it  does  here."  In  2  Hale's  P.  C.  122,  the  same  law  it  laid 
down ;  and  is  quoted  in  Bum's  Justice,  tit.  Commitment  for  safe  Custody,  7  79  (last  edit.)  ; 
Besides,  in  the  7  th  section  of  this  very  statute  (9  Greo.  4,  c.  69),  there  is  an  express  pro* 
vision  that "  no  warrant  of  commitment  shall  be  held  void  by  reason  of  any  defeet 
therein,  provided  it  be  therein  alleged  that  the  party  has  been  convicted,  and  there  he 
a  good  and  valid  conviction  to  sustain  the  same."  [Pattbsok,  J. — ^Yes ;  but  in  Expsrtt 
Fletcher,  I  thought  I  could  not  presume  a  more  valid  conviction.]  Now,  however,  a 
valid  conviction  is  shewn.  [Lord  Dbnman,  C.  J. — ^llie  words  are  very  large ;  but  it 
is  going  a  great  length  to  say  that  if  no  justice  at  all  were  named,  and  the  warrant  con- 
tained a  mere  statement  that  the  party  had  been  convicted,  a  good  conviction  would 
support  such  a  warrant.]  Daniel  v.  Phillips  (1  C.  M.  &  R.  662)  was  a  decision  upon 
the  effect  of  the  same  provision  in  the  24th  section  of  the  Malicious  Trespass  Act; 
where  it  was  urged  that  the  conviction  sustained  a  warrant  admitted  to  be  defective. 
In  the  first  place,  however,  there  is  here  quite  enough  to  connect  the  two  docimients; 
the  same  names  appear  at  the  foot  of  each ;  and  the  plea  contains  an  averment  of  the 
identity  of  the  parties.  Now  in  Daniel  v.  Phillips,  which  was  an  action  of  trespass  for 
false  imprisonment  against  two  magistrates,  the  defendants  gave  in  evidence  a  convic- 
tion, under  7  &  8  Geo.  4,  c.  30,  s.  24,  of  the  plaintiflf  for  "  unlawfully  and  maliciously 
damaging,  &c.  a  quantity  of  rushes,"  for  which  they  adjudged  the  plaintiff  to  pay  the 
£um  of  10s.  as  a  reasonable  compensation,  and  68.  6d.  for  costs,  and  in  default  of  imme* 
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ale  payment,  the  plaintiff  to  be  imprisoned  for  one  calendar  month,  unless  the  said 
una  should  be  sooner  paid.  The  warrant  of  commitment  stated  the  offence  to  be 
at  the  plaintiff  unlawfully  trespassed  on  land  in  the  occupation  of  D.  Thomas,  and 
t  down  and  carried  away  a  quantity  of  rushes,  for  which  offence  he  was  ordered  ta 
y  the  sum  of  10s.  penalty,  and  the  gaoler  was  ordered  to  detain  him  for  the  space  of 
le  month,  or  until  he  should  be  discharged  by  the  due  order  of  law ;  and  it  was  held 
at  the  conviction  sufficiently  supported  the  commitment.  Parke,  B.  said :  "  The 
•e  appears  to  us  to  resolve  itself  into  the  question,  whether  the  conviction  in  thi» 
le,  which  is  certainly  good  and  valid  on  the  hce  of  it,  does  sustain  the  warrant  of 
mmitment  witlun  the  meaning  of  the  Act.  It  is  perfectly  clear  that  the  Legislature- 
sant  to  cure  some  defects  in  the  warrant  by  this  clause ;  it  is  equally  clear  that,  in 
der  to  ascertain  whether  any  defects  in  the  warrant  are  cured,  reference  must  be  had 
die  convicti(Mi  itself  for  the  purpose  of  ascertaining  that  it  is  good  and  valid.  If 
ere  is  to  be  a  reference  to  the  conviction  (as  there  must  be),  why  are  we  to  narrow 
e  beneficial  effect  of  the  clause  in  question,  by  holding  that  the  reference  must  be 
r  one  purpose  and  not  for  all  ?  Our  opinion  is,  that  as  both  instruments  must  be 
oked  at  by  all  parties  concerned  in  the  validity  of  the  warrant,  whenever  there  is  any 
tfect  in  it,  hoik  are  to  be  read  together,  and  to  be  held  explanatory  one  of  the  other ; 
ad  if,  thus  reading  them,  the  conviction  justifies  the  commitment  so  explained,  it  is 
iffident.  Taking  the  two  together,  the  conviction  explains  the  ambiguous  words  at  the 
id  of  the  commitment.  It  is  unnecessary  for  us  to  decide  whether  the  imprisonment 
lonld  have  been  justified,  if  the  conclusion  of  the  warrant  had  not  contained  ambiguous 
mrds,  capable  of  explanation  by  the  context,  and  had  been  plainly  wrong ;  as  if  the 
QBinitment  had  been  for  two  months,  and  the  adjudication  for  one,  unless  the  money 
bnld  have  been  first  paid ;  though,  looking  at  the  very  large  words  of  the  39th  sec- 
no,  even  such  a  defect  may  have  been  intended  to  be  cured."  [Lord  Dbnmak,  C.  J. 
-Ihe  conclusion  of  the  warrant  contained  a  sentence  which  could  not  be  given ;  it  is 
Qj  strong  to  say  that  such  a  defect  could  be  cured.]  The  Court  of  Exdiequer  did 
Mj  to.  [Lord  Dbnman,  G.  J. — Suppose  the  man  had  paid  the  fine  immediately,. 
^  would  have  been  the  duty  of  the  officer  ?]  He  must  have  held  him,  unless  the 
(Olds  "  until  he  should  be  delivered  by  the  due  order  of  law"  were  equivalent  to  the 
nords  "  unless  the  said  sums  should  be  sooner  paid ;"  and  Mr.  Baron  Parke,  in  the 
o«ne  of  the  judgment,  said  they  were  not.  (a)  [Lord  Dbnman,  G.  J. — Then,  you 
ly,  that  if  the  warrant  had  ordered  six  instead  of  two  months'  imprisonment,  the  con« 
etion  would  have  cured  it  ?]  No ;  because,  in  that  case,  there  could  not  have  been  a 
)od  conviction  to  sustain  the  same.  [Colbridgb,  J. — It  does  come  to  that,  because 
Damiel  v.  Philips  the  warrant  was  for  a  month  certain,  instead  of  a  month  subject 
tihe  condition  of  previous  payment.]  The  judgment  of  the  Court  of  Exchequer  quite 
eets  that  case.  [Colbridqb,  J. — Suppose  a  party  resisting  apprehension  under  a 
mant  thus  illegal,  killed  another,  would  that  killing  be  murder  or  not,  accord- 
g  as  a  conviction,  which  he  never  saw,  was  good  or  bad  ?]  No ;  because  the 
pedient  of  knowledge  or  malice  would  be  altogether  wanting ;  and  the  question 
oat  be  tried  tipon  the  warrant  alone :  but  the  question  here  is,  as  to  the  effect 
:  an  express  provision,  with  regard  to  which  the  Court  of  Exchequer  has  said» 
We  feel  satisfied  that,  by  giving  this  construction  to  this  clause,  we  are  acting  in 
Kordance  with  the  intention  of  t£e  Legislature,  which  clearly  was  to  protect  magis- 
Hes  from  the  consequences  df  inaccurate  commitments,  drawn  up  on  the  spur  of  the 
Bcatum  by  unlearned  men."  But  even  without  the  aid  of  any  statute,  a  warrant 
faring  to  a  good  conviction  is  sustained  thereby.  In  Coster  v.  JVilson  (3  Mee.  & 
S^.411),  it  was  held  that  a  warrant  of  commitment  under  11  Geo.  2,  c.  19,  s.  4,  which 
0  not  state  that  there  had  been  a  complaint  in  writing  to  the  justices,  or  that  th^ 
aaination  of  witnesses  was  upon  oath ;  but  referred  to  the  order  of  the  justices  (for 
lament  oi  double  the  value  of  the  goods  removed),  in  which  those  matters  were  stated. 
If  sufficient,  and  that  the  justices  were  not  liable  in  trespass.  Now,  as  to  the  intro* 
cfeocy  averments  in  the  plea,  a  general  rule  is  laid  down  in  Williams  v.  Wilcox 
Ad.  &  £•  314)  by  Lord  Denman,  G.  J.,  who  says :  "  It  is  an  elementary  rule  in 

i)  CItfiig  Dr.  OroenveW$  case  (1  Ld.  Raym.  213),  the  Majfor  and  Churchwardens  of  NorthamptoH*$ 
%  (Garth.  153),  and  Yoxley'9  cue  (3  Salk.  351). 
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pleading,  that  when  a  state  of  hcts  is  relied  on,  it  b  enough  to  allege  it  simi^^ 
setting  out  the  subordinate  facts  which  are  the  means  of  prodadng  it,  or  die  endeMie 
sustaining  the  allegation."  It  is  enough,  therefore,  as  is  done  in  this  plea,  to  allege 
that  the  plaintiff  was  charged  upon  tide  oath  of  a  credible  witness,  naming  lum ;  for 
it  tenders,  not  an  issue  of  law,  but  a  simple  issue  of  fiact ;  which  would  be  proved  by 
putting  in  the  information.  The  presence  of  the  defendants  is  also  suffidendy  shewn; 
the  facts  stated  necessarily  import  that  the  magistrates  were  present,  for  the  pki 
states,  in  one  sentence,  that  the  plaintiff  was  brought  before  them  and  that  die  chaige 
was  proved  in  his  presence — that  must  be  before  them,  all  being  laid  at  the  ssbk 
time.  Another  objection  was,  that  it  did  not  appear  that  the  plaintiff  was  informed 
of  the  nature  of  the  charge  against  him,  or  that  he  had  any  opportunity  of  making 
any  defence.  But,  first,  it  does  appear ;  and  secondly,  if  it  does  not,  it  is  not  neces- 
sary ;  for  the  demurrer  admits  that  he  is  guilty.  Further,  we  need  not  have  inserted 
any  of  these  introductory  averments ;  we  might  have  pleaded  not  guilty,  and  given  m 
evidence  the  conviction  to  sustain  the  warrant,  and  our  pleading  specially  cannot  ate 
the  law ;  if  we  might  plead  not  guilty  and  give  the  special  matter  in  evidence,  so  m 
might  plead  simply  the  feicts  which  we  were  bound  to  prove,  viz.  that  the  defendaoli 
were  justices,  that  the  plaintiff  was  guilty  and  convicted  in  the  county.  [Coli- 
aiDGE,  J. — Not  guilty  would  involve  aU.]  Yes ;  it  is  unnecessary  to  plead  the  lacti; 
but  surplusage  will  not  make  the  plea  bad.  In  Shearm  v.  Bumard  (10  Ad.  &  8. 
593),  which  was  assumpsit  on  a  promissory  note.  Lord  Denman,  C.J.  said:  "If 
we  see  enough  in  the  plea  to  constitute  a  defence  independently  of  superfluous  aUegfr- 
dons,  we  may  reject  diem  and  treat  them  as  if  they  had  not  been  there ; "  and  Cde- 
ridge,  J.,  "  The  distinction  is  between  an  averment,  the  whole  of  which  can  be  got 
rid  of  without  injury  to  the  plea,  and  an  averment  of  circumstances  essendal  to  the 
defence,  which  are  stated  with  needless  particularity.  In  the  latter  case,  the  whok 
averment  must  be  proved  as  pleaded.  In  the  former  case,  in  civil  or  criminal  pleadingl, 
the  whole  may  be  considered  as  struck  out,  and  therefore  need  not  be  proved." 
[WiOHTMAN,  J.  —  Can  a  plaintiff  demur  for  surplusage?]  No;  in  Stephen  oB 
Pleading,  4th  edit.,  p.  455,  it  is  said,  "  Surplusage,  however,  is  not  a  subject  for  d^ 
murrer,  the  maxim  being,  that  utile  per  inutile  non  vitiatur;**  citing  Co.  Litt.  303 b. 
So  in  Com.  Dig.  tit.  Pleader,  C.  28,  and  in  Hall  v.  Tapper  (3  B.  &  Adol.  655),  where 
Lord  Tenterden,  C.J.  said :  "  The  difficulty  in  this  case  has  arisen  from  the  intm- 
duction  of  unnecessary  words  in  the  plea ;  but  it  is  not  bad  for  surplusage."  In  B* 
V.  Jefferies  (4  T.  R.  767),  which  was  the  case  of  a  conviction  under  the  Game  Art, 
more  was  set  out  than  the  statute  required,  and  less  than  would  have  been  necessuy 
at  common  law ;  but  it  was  held  that  the  unnecessary  matter  did  not  vitiate  the  con- 
viction. In  JR.  V.  Hall  (1  T.  R.  320)  a  conviction  unnecessarily  negatived  exceptiom, 
and  was  yet  held  good ;  and  in  Hembrow  v.  Bailey,  cited  on  the  other  side,  tie 
demurrer  was  not  strictly  for  surplusage ;  the  objection  there  and  the  decision  were  ia 
effect  that  the  plea  was  double.     All  the  objections,  therefore,  fail. 

Gunning,  in  reply. — It  would  be  difficult  to  contend  that  Daniel  v.  Phittips  is  kr 
at  the  present  day;  for,  according  to  that  case,  if  whipping  had  been  added  to 
imprisonment  in  the  warrant,  there  would  still  have  been  "  a  good  and  valid  oonvictioi 
to  sustain  the  same."  As  to  the  defects  in  the  warrant,  JR.  v.  Yorke  (5  Burr.  2686) 
is  a  strong  authority  for  the  plaintiff.  There  a  warrant,  which  did  not  specify  befeie 
whom  the  conviction  took  place,  was  held  bad. 

Worr ledge, — In  R.  v.  Yorke,  there  was  no  name  at  the  foot  of  the  warrant. 

Cur.adv.wU. 

Lord  Dbnman,  C.J.  now  delivered  the  judgment  of  the  Court. — In  this  case  msBjr 
important  matters  were  discussed  in  the  argument ;  but  there  is  only  one  point  to 
which  we  find  it  necessary  to  advert.  The  defendant's  plea  cannot  be  supported  nnkff 
the  conviction  is  good  in  point  of  law.  The  plaintiff  contends  that  it  is  invalid  for  wail 
of  setting  forth  that  he  entered  the  close  with  intent  to  kill  game  there.  The  defel* 
dant's  learned  counsel,  indeed,  admitted  that  the  conviction,  as  laid,  could  only  have 
been  proved  by  evidence  of  the  intent  shewn  to  kill  game  there ;  but  he  urged  that  ti< 
Statement,  in  the  conviction,  of  the  offence  in  the  terms  of  the  Act  creating  it*  w* 
fiufficient,  although  more  might  be  necessary  to  be  proved  by  the  evidence*    This  pp* 
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I  is  mdoubtodly  too  extensive.  The  rule  kid  down  in  F^ey  on  ConnctioBi^ 
Ast  it  issafficient  to  follow  the  words  of  the  Act,  unless  the  ofience  he  of  a  oompli- 
Mted  natoie,  is  open  to  two  objections :  it  does  not  rest  upon  any  authority,  nor  does 
it  loniiBh  any  criterion  by  which  justices  of  the  peace,  or  this  Court,  can  discover  what 
eases  are  thus  oompEei^ed.  In  favour  of  the  above  general  proposition.  Res  ▼• 
Mmnk  was  cited ;  but,  in  that  case,  littledale,  J.  inclines  to  the  contrary  opinion ; 
inr,  in  the  course  of  his  judgment,  he  observes  that,  "  generally  speaking^  it  is  suffi- 
cient, in  an  indictment,  or  a  declaration  founded  upon  a  statute,  to  pursue  the  words  of 
tiie  statute;"  which  is  undoubtedly  true,  but  imports  that  there  are  cases  in  which  it 
would  not  be  sufficient.  The  decision  there,  which  dispenses  with  the  word 
*'  knowingly  "  and  with  the  statement  of  the  want  of  qualification  in  the  defendant,  in  a 
conviction  for  the  possession  of  game,  appears  to  be  founded  on  the  defendant's  trade» 
and  the  duty  imposed  upon  him  by  the  Act  as  a  carrier.  In  the  case  of  James  v. 
Pke^  (11  Ad.  &  £.  483 ;  3  Per.  &  D.  231),  which  was  an  action  on  the  case  for  a 
Malicious  prosecution,  where  the  defendant  had  indicted  the  plaintiff  for  felony,  in 
obstructing  the  working  of  a  mine,  some  members  of  the  Court  expressed  an  opinion 
timt  an  obstruction,  not  wilful,  or  with  knowledge,  could  not  amount  to  a  felony  on 
general  principles  of  criminal  justice ;  and  I  well  remember,  although  the  words  are 
not  repOTted  in  either  of  the  Reports,  that  it  was  stated  that  Rex  v.  Corden  (4  Burr.  2279) 
is  a  distinct  and  pointed  authority,  for  the  proposition,  that  the  words  of  the  Act  are  not 
nniversally  all  that  must  appear  on  the  conviction.  There  the  charge  was  for  fishing 
in  a  brook.  It  was  held  bad  for  want  of  negation  of  the  owner's  consent ;  and  the 
mme  argument  here  resorted  to  would  have  supplied  that  defect,  and  was  pressed  on 
tiie  Court,  who  said,  however,  "  The  offence  intended  in  this  conviction  is  fishing  in 
tiie  fishery  of  Mr.  Hayne,  being  private  property.  But  all  this  might  be  done,  for 
aught  that  appears  upon  this  conviction,  with  the  consent  of  the  owner.  The  feuct 
ought  to  appear,  so  that  the  Court  may  be  able  to  judge  whether  the  conviction  be 
agreeable  to  law.  If  the  owner  had  been  the  complainer,  that  would  have  shewn 
his  dissent;  but  this  conviction  is  upon  the  complaint  of  Martha  Buxton;  and  it 
does  not  appear  that  the  defendant  has  been  guilty  of  fishing  in  any  water  being 
private  property,  without  the  consent  of  the  owner."  As  in  that  case  the  consent  of 
tiie  owner  was  required  to  be  negatived  in  the  conviction,  so  in  the  present,  the 
necessity  of  its  alleging  the  intent  to  kill  game  there  is  deduced  from  the  enormous 
ocnsequences  which  would  otherwise  follow;  for  it  cannot  be  disputed  that  the 
omission  would  leave  any  man  open  to  a  summary  conviction  as  an  offender 
against  the  9  Geo.  4,  c.  69,  s.  1,  who  should  enter  the  land  of  another,  at  an 
early  hour,  during  that  period  which  the  statute  defines  as  the  night-time, 
with  the  intent  to  pass  over  such  land,  in  order  to  arrive  at  preserves  of  his  own,  and 
there  shoot  his  own  pheasants.  The  conviction  states,  in  the  terms  of  the  Act,  that 
tiie  plaintiff  entered  tiie  dose  "  unlawfully ;"  but  we  do  not  know  in  what  sense  that 
word  IB  used.  The  justices  of  the  peace  may  have  thought  it  imlawful  to  enter  into 
any  dose  with  the  remotest  purpose  of  killing  game,  or  they  may  possibly  mean  that 
llie  entry  was  unlawful  as  a  trespass  on  the  land  of  another.  If  such  was  their 
meaning,  the  fact  ought  to  have  been  averred ;  and  if  that  ground  of  illegality  was 
hdd  essential  to  the  offence,  the  decision  in  Corden's  case  would  prove  that  the  ab- 
sence of  the  owner's  assent  ought  also  to  be  averred.  Two  cases  which  occurred  at 
tiie  assizes,  before  two  of  my  learned  brothers,  were  cited  {Rex  v.  Gainer,  and 
Beg.  V.  Dams).  In  the  former,  the  indictment,  framed  on  section  9  of  the  same 
Act,  alleged  tiiat  the  defendants  entered  a  wood,  armed,  with  the  intent  to  kill  game 
ikere,  lAj  brother  Coleridge  held,  that  strict  proof  of  that  predse  intent  was  requisite, 
observing,  that  although  the  intent  was  to  kill  game  in  every  other  cover  in  the  country, 
liiat  indictment  could  not  be  proved  without  shewing  the  particular  intent  also ;  and 
it  was  not  holden,  or  even  argued,  that  the  word  "  there  "  could  be  rejected  as  surplus- 
age. The  other  case  occurred  before  my  brother  Patteson,  who  held,  in  the  first 
fttoe,  that  the  arming  of  one  of  the  party  was  not  the  arming  of  all,  so  as  to  satisfy 
an  indictment  on  the  same  section.  This,  alone,  secured  the  defendant's  acquittal,  and 
ttere  was  no  absolute  necessity  for  inquiring  whether  the  intent  must  be  to  kill  game 
in  the  place  entered ;  but  the  learned  judge  pointed  out  the  deficiency  of  such  proof  as 
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fatal  to  the  prosecution.     There  are,  however,  strong  reasons  for  dispensing  with  sncl 
allegation  of  intent  in  the  description  of  the  offence,  made  a  misdemeanor,  which  di 
not  apply  to  the  offence  made  the  subject  of  summary  conviction.     In  the  former  cas^ 
the  mischief  against  which  the  Act  appears  to  be  directed  is  the  danger  to  the  publj 
peace  produced  by  the  assemblage,  in  the  night,  of  armed  numbers  in  pursuit  of  gam^ 
the  place  where  the  game  is  to  be  killed  is  wholly  immaterial,  and  it  is  not  impossibi 
that  the  cases  now .  stated  may  deserve  more  consideration ;    but  when  the  thing 
denounced  by  law  is  the  entry  of  a  close  for  the  purpose  of  killing  game,  the  wonb 
of  themselves  convey,  in  their  ordinary  sense,  the  impression,  altibough  they  do  not 
necessarily  import,  that  the  intention  is  to  kill  game  then;  and  the  probable  result  of  not 
fio  restricting  the  sense  of  the  clause  has  been  already  pointed  out  as  too  monstrous  to 
have  been  contemplated.     The  learned  counsel,  indeed,  admitted  on  the  argument, 
that  the  sense  ought  to  be  so  restricted,  and  that  it  is  in  fact  so  restricted  by  the  Tery 
words  employed  in  the  statute,  and  hence  that  the  omission  objected  to  makes  no  dif- 
ference.    A  doubt  was  felt  on  the  bench,  whether  that  admission  was  not  too  laige. 
On  reflection,  it  seems  to  us  that  it  is  no  more  than  the  principle  of  former  cases  de- 
mands ;  that  principle  being,  that  when  a  certain  act  is  made  punishable  by  summtiy 
conviction,  which  act  may  be  lawful  if  performed  under  certain  circumstances,  thoie 
circumstances  ought  to  be  negatived  in  the  conviction.     None  of  us  doubt  that  whet 
the  proof  must  negative  such  circumstances,  the  allegation  in  the  instrument  of  con- 
viction ought  to  do  the  same.     This  principle  is  well  expressed  on  a  similar,  altho!i§^ 
not  exactly  the  same  occasion,  in  Reg.  v.  Baines  (2  Lord  Raym.  1269):  "Pro- 
ceedings in  cases  of  this  nature,  which  are  to  deprive  a  man  of  his  freedom  in  a  sum- 
mary way,  without  letting  him  be  tried  by  his  peers,  are  always  construed  strictly, 
and  never  supplied  by  intendment  of  matters  which  do  not  appear  on  the  face  of  them.*- 
Our  judgment  must,  therefore,  be  in  favour  of  the  plaintiff. 

Judgment  for  thepkuntif. 
B, 
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Q.B.  Wednesday,  April  23.. 
The  Qubbn  v.  The  Inhabitants  of  Orton. 

Settlement  by  payment  o/rate9 — Evidence  qfaseeeament — Production  of  raie-bookt, 
t^txmmtuttum  accompanying  an  order  qf  removal  set  up  a  aettlement  by  payment  ofratea,  but  eon^ 

tmed  only  parol  evidence  of  the  anetement.    It  aet  out,  however,  a  summone,  signed  and  sealed  by 

s  justice  ^  the  peace,  requiring  the  overseers  of  the  appellant  parish  to  attend,  and  produce  their 

nte*books  brfore  the  removing  justices, 
Rli  insufficient  to  let  in  the  secondary  evidence,  the  justice  having  no  power  to  issue  such  a  sum* 

wtsns,  and  the  summons  not  being  valid  and  sufficient  as  a  notice  to  produce. 

UPON  appeal  against  an  order  of  two  justices,  removing  Robert  Pickthall,  his  wife, 
and  children  from  the  township  of  Burrow- with-Burrow,  in  the  county  of  Lan- 
CMter»  to  the  parish  K>i  Orton,  in  the  county  of  Westmoreland,  the  Court  of  Quarter 
Senions  confinned  the  order,  subject  to  the  opinion  of  this  Court  upon  the  following, 
CMC: — 

"This  was  an  appeal  against  an  order  of  two  justices  of  the  county  of  Lancaster  for 

&  removal  of  Robm  Pickthall  and  Agnes  his  wife,  and  Richard,  Ann,  and  James,  their 

cUdren,  from  the  township  of  Burrow- with-Burrow  aforesaid,  to  the  parish  of  Orton 

ifaesaid.     On  the  trial  of  the  appeal  at  the  Lancaster  Epiphany  Sessions,  1844,  the 

Senions  confinned  the  order,  subject  to  the  opinion  of  the  Court  of  Queen's  Bench  on 

tbe  following  case.    The  material  parts  of  the  examinations  on  which  the  order  was 

iMde,  and  which  were  duly  sent  to  the  appellant  parish,  were  as  follow :  —  Robert 

&kthall,  on  his  oath,  saith,— '  I  was  bom,  as  I  believe,  in  the  township  of  Dent,  in 

tke  West  Riding  of  Yorksl^,  and  am  now  fifty  years.     Six  years  ago,  that  is  to  say, 

It  the  year  1837, 1  took  of  the  Rev.  Mr.  Saurey,  of  Stainmore,  a  farm,  situated  in  the 

^irish  of  Orton,  called  Raisegill-hall,  for  the  term  of  two  years,  at  the  rent  of  36/.  per 

^um.     I  occupied  and  resided  upon  the  same  under  the  same  taking  from  Whitsun- 

^,  1837,  for  the  two  years  then  next  ensuing,  and  paid  the  whole  rent  for  the  same, 

tud  all  poor-rates  for  the  said  term.     In  1839  1  took  the  said  farm  for  the  further  term 

qC  five  years,  and  continued  to  occupy  and  reside  upon  the  same  for  the  two  years  then 

ikext  following,  paying  all  the  rent  for  those  two  years,  and  also  all  the  poor-rates.     In 

1842  I  went  to  Ingleton,  and  occupied  a  beer-house  there,  called  the  New  Inn,  but  I 

'fid  not  pay  the  poor-rates  there.'     John  Tennant,  on  his  oath,  saith, — *  At  the  request 

qC  the  overseers  of  Burrow- with-Burrow,  I  served  on  Thursday  last  a  summons,  of 

^luch  the  following  is  a  copy,  on  James  EUwood,  one  of  the  overseers  of  the  poor  of 

tbe  parish  of  Orton  aforesaid,  in  the  said  county  of  Westmoreland  ;  he  admitted  that 

Robert  Pickthall,  the  pauper,  belonged  to  their  parish ;  he  talked  about  appearing  here 

^day  in  pursuance  of  the  said  summons,  but  I  have  not  seen  him  here  to-day.     1  saw 

^pauper's  name  in  the  Orton  poor-rate  book  for  the  year  1840,  in  respect  of  the 

lUiftegiU-hall  estate.'" 

Copy,  summons  referred  to :  "  Summons  to  witness :  county  of  Lancaster.  You 
»« liereby,  in  her  Majesty's  name,  required  to  be  and  personally  to  appear  before  me, 
or  soch  other  of  her  Majesty's  justices  of  the  peace  and  quorum  in  and  for  the  said 
fOttDty  as  shall  be  present,  at  the  Rose  and  Crown  Hotel,  in  Kirkby  Lonsdale,  in  the 
^oonty  of  Westmoreland,  on  Thursday,  the  sixth  day  of  July,  now  next  ensuing,  at 
defen  o'clock  in  the  forenoon,  to  give  such  evidence  as  you  know  touching  the  settle- 
ment of  Robert  Pickthall,  formerly  of  the  parish  of  Orton,  but  now  resident  and 
chsigeable  to  the  township  of  Burrow-with-Burrow,  in  the  county  of  Lancaster,  and  to 
iring  with  you  and  produce  before  the  said  justices  all  books  of  rates  or  assessments 
Bade  for  the  relief  of  the  poor  within  your  parish  during  the  years  1837,  1838,  1839» 
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1840,  and  1841.     Herein  fail  not  at  your  peril.    Dated  the  29th  day  of  Jane«  in  Ae 
year  of  our  Lord  1843. 

"  W.  GiLMsoK  Bell,- 

"  To  the  overseers  of  the  poor  of  the  parish  of  Orton, 
in  the  said  county  of  Westmoreland.*' 

The  appellants  duly  served  the  notice  of  appeal,  and  the  grounds  of  such  appeal  are 
as  follows  :  — "  1st.  That  the  order  and  examinations  on  which  the  same  are  founded  are 
bad  and  defective  in  point  of  law,  and  the  said  examinations  contain  no  evidence  on 
which  the  said  order  can  or  ought  to  have  been  legally  made  or  founded,  and  that,  if 
legal  evidence  of  such  settlement  was  given  before  the  said  justices  making  the  said 
order,  no  copy  of  such  examination  hath  been  sent  to  us  by  you,  the  said  overseers  and 
churchwardens  of  the  said  township  of  Burrow- with-Burrow,  pursuant  to  the  statute, 
nor  was  there  any  evidence  given  to  or  before  the  said  justices  that  the  aaid  Robert 
Pickthall  had  ever  been  assessed  to  the  poor-rates  in  respect  of  the  sud  £Eurm  or  &ntt, 
or  in  any  way  or  manner  whatever."  The  appellants  traversed  the  settlement  of 
the  pauper  in  Orton,  and  also  set  up  a  subsequent  settiement  gained  by  the  pauper, 
Robert  Pickthall,  in  the  township  of  Ingleton  as  follows : — "  And  also  for  that,  at  tk 
time  of  making  the  said  order,  the  settiement  of  the  said  Robert  Pickthall,  his  said  wife 
and  children,  was  and  is  in  the  township,  parish,  or  place  of  Ingleton,  in  the  county  of 
York  ;  for  that  the  said  Robert  Pickthall  did,  in  the  year  1842,  hrm,  rent,  and  oocofj 
a  certain  tenement  situate  in  Ingleton  aforesaid,  consisting  of  a  separate  and  distnut 
dwelling-house  and  land,  to  wit,  the  said  beer-house  in  the  said  examination  men- 
tioned  and  four  acres  of  land,  from  John  Lambert,  for  the  term  of  one  whole  year,  it 
and  for  the  sum  of  ten  pounds  and  upwards  ;  that  the  said  Robert  Rckthall  did  occupy 
the  said  tenement  under  the  said  yearly  hiring,  and  did  actually  pay  the  said  rent  nr 
the  same,  to  the  amount  of  ten  pounds  and  upwards.  And  that  the  said  Robert  PicktUI 
was  charged  with  and  did  pay  his  share  towards  the  public  taxes  and  levies  aal 
parochial  rates,  to  wit,  the  poor-rates  and  highway  rates  in  Ingleton  aforesud,  in  respedt 
of  the  said  tenement  during  the  said  year,  and  did  during  the  said  year  reside  h 
Ingleton  aforesaid  for  the  period  of  forty  days  and  upwards  next  after  such  charge  aol 
pa3rment  as  aforesaid."  At  the  trial  of  the  said  appeal,  the  respondents  proceeded  t» 
prove  their  settlement  in  Orton  by  renting  a  tenement,  according  to  the  facts  stated  h 
the  examinations ;  and  the  appellants  objected  that  the  respondents  could  not  sfB 
evidence  of  any  rating  and  assessment  on  account  of  the  deficiency  of  the  examinatMBl 
in  that  respect.  The  Court,  however,  overruled  the  objection,  subject  to  the  opinioBof 
the  Court  of  Queen's  Bench  ;  and  the  respondents  then  proved  a  settlement  in  Ortoi 
by  renting  the  said  tenement  called  Raisegill-hall,  and  by  being  assessed  to  the  yom* 
rate,  and  paying  the  same  in  respect  for  such  tenement  for  one  year.  The  app^mti 
then  proved  the  following  state  of  facts  in  support  of  the  alleged  settiement  in  Ingkloib 
On  the  11th  of  February,  in  the  year  of  our  Lord  1842,  the  pauper  made  an  agreemeil 
with  a  person  of  the  name  of  Lambert  to  take  from  him  a  beer-house  and  three  acres  of 
land  in  Ingleton  aforesaid,  at  the  rent  of  58/.  per  annum,  from  May-day  to  May-da^* 
the  tenancy  to  commence  from  the  May-day  then  next.  At  the  time  when  this  baigai 
was  made,  a  person  of  the  name  of  Kitchen  was  the  tenant  of  the  beer-house  and  land. 
The  pauper  entered  into  the  possession  of  the  beer-house  and  land  upon  the  28tiio( 
March,  1842,  by  some  agreement  between  him  and  Kitchen,  to  which  Lambert  was  fl9 
party.  He  occupied  them  till  May-day  1843.  The  annual  value  of  the  land  was7t 
One  year's  rent  of  the  house  and  land  was  paid  by  the  pauper.  In  the  month  rf 
January  1842,  a  rate  was  made  in  the  township  of  Ingleton  for  the  reUef  of  the  poor. 
At  this  time  Kitchen  was  in  possession  of  the  beer-house  and  land.  Kitchen  infonmel 
the  overseer  of  Ingleton  that  a  new  tenant  was  about  to  take  possession  of  the  bee^ 
house  and  land,  and  requested  the  overseer  to  leave  a  blank  in  the  rate  for  the  neV 
tenant's  name,  that  the  new  tenant  might  be  enabled  to  obtain  a  beer-house  lioenae. 
The  January  rate  was,  in  consequence,  published  without  the  name  of  any  tenant  of  te 
property  in  question  being  inserted  in  it.  This  rate  was  paid  by  the  pauper  some  tine 
in  March.  On  the  28th  of  April,  1842,  another  poor-rate  for  the  township  of  Ingkloi 
was  duly  allowed  and  published,  in  which  the  pauper  was  rated,  and  the  rate  paid  bf 
him  in  respect  of  the  beer-house  and  land  in  question ;  two  other  ])oor-rate8  were 
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afterwards  made  and  allowed  for  the  relief  of  the  poor  of  the  said  township  of  Ingletoa 
daring  the  year  1842,  in  which  the  pauper  was  rated,  hut  neither  of  those  rates  was 
paid,  nor  did  he  pay  any  poor-rate  made  between  May-day  1842,  and  May-day  1843, 
vben  his  occupation  ceased ;  the  Sessions  found  as  a  fact  that  the  tenancy  under 
Lambert  commenced  at  May-day  1842.  The  Court  of  Quarter  Sessions  confirmed  the 
order,  subject  to  the  opinion  of  the  Court  of  Queen's  Bench  on  two  points  :  first, 
-whether  the  respondents  were  entitled  to  go  into  evidence  at  the  trial  of  the  appeal  of 
^  assessment  and  rating  in  Orton ;  and  secondly,  whether,  as  the  pauper  was  not 
assessed  after  May  1842,  to  any  rate  which  he  paid,  the  facts  stated  were  sufficient,  since 
tike  4  &  5  William  4,  c.  76,  sect.  66,  to  prove  a  subsequent  settlement  in  Ingleton. 
If  the  Court  of  Queen's  Bench  should  be  of  opinion  that  the  respondents  were  not 
entitled  to  go  into  such  evidence,  or  that  the  facts  above  stated  as  to  the  assessment 
and  payment  of  rents  in  Ingleton  were  not  sufficient  for  a  settlement  in  the  latter  town- 
ship, then  the  order  to  be  quashed,  otherwise  to  stand  confirmed. 

EnMUND  Geo.  Hornby,  Chairman. 

GoBSTs  and  Bibchall,  Dep.  C.P. 
Drinkwater  and  Pashley,  in  support  of  the  order  of  Sessions. — The  first  question  is, 
vfaether  the  respondents  were  entitled  to  go  into  evidence  of  the  assessment  and  rating 
in  Orton ;  and  that  depends  upon  the  further  question,  whether,  upon  the  face  of  the  exa- 
ttnations,  sufficient  ground  was  laid  for  the  admission  of  secondary  evidence  of  the  rate- 
looks.  It  is  quite  clear,  that  sufficient  secondary  evidence  was  given,  if  any  was  admissible. 
[Williams,  J. — Can  you  support  an  examination  which  does  not  state  that  the  pauper 
las  rated,  but  only  that  he  paid  rates  ?]  That  objection  was  not  taken  ;  but  as  to  the 
feoondary  evidence  of  the  rate-books,  it  is  quite  clear  that  a  notice  to  produce  them, 
fien  to  the  overseer  of  Orton,  would  be  sufficient  to  let  in  secondary  evidence  of  their 
•QBtents.  In  R,  v.  Coppull  (2  East,  25),  Lord  Kenyon,  C.  J.,  said,  *'  It  is  impossible 
|d  argue  that  parol  evidence  may  be  given  of  rates  which  are  not  produced,  nor  any 
iotice  proved  to  produce  them,  nor  any  reasonable  account  given  of  their  non-prod uc- 
tJoo/'  So  in  12.  V.  Staple  Fitzpaine  (2  Q.  B.  488),  the  objection  was  taken  that  there 
lis  no  legal  proof  of  the  rating ;  and  in  the  course  of  the  argument  it  was  said,  that 
{bere  was  no  mode  of  compelling  parish  officers  to  produce  their  books  before  the 
iMioving  justices ;  but  that  the  demand  and  receipt  of  payments,  as  for  rates,  was 
lificient  primd  facie  evidence  that  every  thing  had  been  done  which  entitled  the 
teties  to  make  the  demand ;  upon  which  Patteson,  J.,  said,  '*  In  R.  v.  Cappullit  was 
fiitiiictly  held,  that  evidence  of  the  payment  of  rates  is  not  sufficient  alone ;"  and 
Lord  D^man,  C.  J.,  "  Might  not  the  respondents  have  given  notice  of  the  fact  of 
ilting,  that  the  rate-books  were  required  to  be  produced  in  evidence  before  the  justices, 
lad  that  if  they  were  not  produced,  secondary  evidence  would  be  given  of  the  rating  ?" 
Obat  18  substantially  the  course  adopted  here.  In  R.  v.  Mildenhall  (2  Q.  B.  517)  the 
|K8tioQ  turned  upon  the  evidence  of  a  previous  order  unappealed  against,  and  there  it 
IMI  held,  that  the  examinations  ought  to  shew  that  the  previous  order  was  produced 
pid  proved  before  the  removing  justices,  or  its  absence  properly  accounted  for; 
Colendge,  J.,  observing,  that  "  the  removing  parish  would  probably  keep  the  original ; 
It  least  it  should  be  shewn  that  proper  pains  had  been  taken  to  obtain  it."  The 
molt  of  these  cases  is,  that  the  Court  has  shewn  an  inclination  to  let  in  secondary 
tiideiice  wherever  any  notice  to  produce  has  been  given  or  pains  taken  to  obtain  the  original. 
No  technical  form  of  notice  is  necessary ;  indeed  it  may  be  by  par9l.  (Smith  v.  Young, 
I  Camp.  440.)  There  evidence  of  a  verbal  demand  for  the  purpose  of  bringing  an  action 
of  trover  was  received  without  production  of  the  written  demand  served  at  the  same 
tae.  Then  is  the  summons  which  was  served  upon  the  overseer  of  Orton  a  sufficient 
notice  to  produce  ?  First,  it  was  signed  by  one  of  the  justices  who  subsequently  made 
die  order ;  and  secondly,  it  was  directed  to  the  overseers  of  the  parish,  the  parties 
Vliose  duty  it  was  to  have  custody  of  the  rate-books,  it  was  served  upon  one  of  them, 
ttd  contained  all  the  essential  ingredients  of  a  notice  to  produce  ;  and  that  being  the 
BMe,  it  Ib  wholly  immaterial  that  it  is  called  a  summons.  It  may  be  true  that  justices 
bfe  no  power  to  summon  witnesses  ;  and  this  document  may  therefore  be  invalid  as 
i  Mnamons,  but  nevertheless  it  is  a  good  notice  to  produce.  What  more  efifective  pro- 
eta  could  the  respondents  resort  to  ?    They  might  have  a  suhpttna  duces  tecum,  but  tbe 
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party  served  would  not  be  bound  to  obey  it,  because  it  would  require  him  to  produce 
evidence  against  himself.  In  R,  v.  Woburn  (10  East,  395}  it  was  held  that  x 
rated  inhabitant  of  a  parish  is  to  be  considered  as  a  party  to  an  appeal  between  hii 
pansh  and  another,  and  as  such,  cannot  be  compelled  to  give  evidence  by  the  advene 
parish,  even  since  the  stat.  46  G.  3,  c.  37 ;  and  the  same  rule  was  recognized  in  R.r, 
Hardwieke  (11  East,  578).  Again,  in  Worrall  v.  Jones  (7  Bing.  395),  referred  to  ind 
confirmed  in  Pipe  v.  Steele  (2  Q.  B.  733),  Tindal,  C.  J.,  said,  "  That  a  party  to  the 
record  should  not  be  compelled  against  his  consent  to  become  a  witness  in  a  court  of 
law,  is  a  rule  founded  in  good  sense  and  sound  policy."  Under  the  Bastardy  Act  of 
7  &  8  Vict.  c.  101,  s.  70, (a)  a  power  of  summoning  is  given  to  justices;  but  eren 
tmder  that  statute  it  is  very  questionable  whether  they  could  compel  overseers  to  give 
evidence  adverse  to  themselves.  Here  it  appears  that  the  overseer  received  a  Dotioe 
which  at  all  events  gave  him  the  opportunity  of  attending  to  cross-examine  the  wit- 
nesses ;  and  that  is  sufficient  to  render  the  secondary  evidence  admissible.  {Ouenimt 
v.  Vaughan,  1  M.  &  S.  4.)  There  the  deposition  of  a  witness  in  the  Court  of  Chancery 
was  held  admissible  at  the  trial  of  an  action  ;  because,  as  the  defendant  had  nodce  of 
the  time  of  the  examination,  he  might  have  cross-examined  at  that  time,  or  applied  for 
further  time  for  the  purpose ;  but  it  must  be  presumed  from  his  not  having  done  either, 
that  he  did  not  wish  to  cross-examine.  Lastly,  if  the  rate-books  can  be  considered  at 
public  documents,  then  secondary  evidence  is  at  once  admissible.  Independently  of  the 
secondary  evidence  as  to  the  contents  of  the  rate-books,  the  admission  of  the  overseer 
that  the  pauper  belonged  to  their  parish  is  some  evidence,  and  the  magistrates  were  at 
liberty  to  act  upon  it  as  an  admission  of  the  rating  which  bound  the  appellants.  Upca 
the  second  point,  it  is  only  necessary  to  compare  the  ground  of  appeal,  which  state* 
correctly  the  requirements  of  the  Act,  with  the  evidence  given,  in  order  to  remove  aH 
doubt.  Upon  the  evidence  it  is  dear,  and  indeed  the  case  finds,  that  during  the  year 
of  occupation  there  was  no  payment  of  rates,  and  no  assessment ;  both  of  which  are 
essential  to  the  settlement  by  payment  of  rates. 

Arehbold  and  Otter,  contrii. — ^As  to  the  first  point,  admitting  that  no  particular  km 
is  necessary,  it  is  essential  to  a  notice  to  produce,  that  it  should  be  signed  by  or  oa 
behalf  of  the  party  requiring  the  document ;  and  this  summons  is  not  so  signed.  In 
order  to  give  it  at  dl  the  character  of  a  notice  to  produce,  it  should  have  been  signedliy 
the  overseers  of  the  respondent  parish ;  but  this  is  properly  called  a  summons,  and  it 
is  signed  and  sealed  by  a  justice  of  the  peace.  Now  a  justice  of  the  peace,  as  audi, 
has  no  general  authority  to  summon  witnesses ;  it  is  true  that  he  has  that  power  is 
certain  cases,  under  stat.  7  &  8  Vict.  c.  101,  s.  70;  but  that  is  a  special  provision, 
and  confirms  the  general  rule.  Further,  this  is  altogether  an  ex  parte  proceeding;  fx 
the  summons  was  issued  before  the  order  of  removal  was  made ;  and  the  appellants  are 
not  parties  at  all,  until  that  order  has  been  made  and  served.  This  summons,  theR- 
fore,  is  bad  as  a  summons,  and  bad  as  a  notice  to  produce.  The  proper  course  would 
have  been  to  issue  a  crown  office  subpoena ;  that  is  the  regular  and  ordinary  process  ftr 
this  purpose ;  and  if  it  had  been  disobeyed,  the  parties  might  have  been  attached.  It 
has  been  argued  that  if  the  overseer  of  Orton  had  attended  under  a  crown  office  sub- 
poena, still  he  would  not  have  been  bound  to  produce  the  books.  Admitting  that  to  be 
so,  it  does  not  affect  the  argument ;  *for  if  the  respondents  had  taken  the  proper  steps,  and 
still  the  party  refused  to  produce  the  books,  then  the  secondary  evidence  would  have  been 
admissible.  Then  the  statement  made  by  the  overseer  of  Orton  is  no  admission  to  bind 
the  parish ;  for  non  constat  that  he  was  a  rated  inhabitant ;  he  may  have  been  a  stranger, 
for  all  that  appears,  so  far  as  these  proceedings  are  concerned.  In  R.  v.  Staplefori 
Fitzpaine  this  point  was  alluded  to,  but  not  decided  ;  and  the  other  cases  cited  are 
wholly  beside  the  present  question.     [They  were  then  stopped  by  the  Court.] 

(a)  The  clause  is  as  follows :  "  That  In  any  pro-  any  justice  to  summon  such  person  to  appear  li 

ceedings  to  be  had  before  justices  in  petty  or  special  give   CYidencc  upon  the  matter  of  such  proceci 

sessions,  &c.  under  the  provisions  of  this  Act,  or  ings  ;**  and  then  in  case  of  neglect  or  refusal  t 

of  any  of  the  Acts  required  to  be  construed  as  one  appear,  **  by  warrant  under  his  hand  and  teal,  1 

Act  herewith,  if  any  party  to  such  proceedings  re-  require  such  person   to  be  brought  before   Im 

quest  that  any  person  be  summoned  to  appear  as  a  &c. ;"  and  then  in  case  of  refusal  to  give  evideac 

Tvitncss  in  such  proceedings,  it  shall  be  lawful  for  to  commit  such  person,  &c. 
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Lord  Dbnmait,  C.  J. — ^We  must  decide  this  question  according  to  legal  principles ; 
iie  objection  is,  that  upon  the  examination  there  is  no  evidence  of  assessment ;  it  is 
properly  taken ;  and  we  think  it  valid,  and  that  none,  therefore,  could  properly  be 
received  by  the  Sessions.  A  justice  has  issued  his  summons  to  the  overseer  to  attend 
inth  his  rate-books ;  but  that  is  not  a  power  which  he  possesses  ;  but  there  are  means 
jj  which  any  party  in  possession  of  any  document  may  be  compelled  to  produce  it,  or 
ihew  cause  for  his  refusal ;  and  these  means  ought  to  have  been  adopted  before  secon- 
lary  evidence  was  admitted. 

Rule  absolute  to  quash  the  order  of  Sessions. 

B 


Q.B.  Wednesday,  April  23. 
The  Queen  v.  The  Inhabitants  of  Bakswsll. 

Order  iff  removal — Sufficiency  of  examination — Statement  ofeaee  by  the  Seseiont, 

WJpon  the  trial  of  an  appeal  against  an  order  ofremovalf  the  Seetione  are  the  proper  judyee  at  to  the 
requieite  particularity  qfthe  examination, 

^n  examination  in  support  of  an  order  of  removal  stated  a  settlement  of  the  pauper's  father-in-law, 
hy  apprenticeship,  in  A,,  and  that  he  was  married  at  the  church  qf  B,,  in  the  county  qf  N.  One  of 
the  grounds  qf  appeal  stated  that  the  examination  was  insufficient,  in  not  setting  forth  the  name  qf 
the  church,  there  being  two  parish  churches  at  B,  The  evidence  was,  that  there  were  two  within  200 
yards  of  each  other,  having  different  names  qf  dedication,  but  both  familiarly  called  B.  Church, 

^ie  Court  ((f  Quarter  Sessions  decided  that  the  examination  was  insufficient  to  let  the  respondents 
into  proqf  qf  their  case,  and  quashed  the  order,  but  granted  a  case  for  the  opinion  qf  this  Court, 
The  case  was  drawn  up  by  the  chairman,  and  simply  stated  the  facts,  without  submitting  any 
question  to  the  Court, 

Held,  that  this  Court  could  not  interfere,  although  entertaining  a  strong  opinion  that  the  decision  of 
the  Sessions  upon  that  point  was  wrong, 

UPON  appeal  against  an  order  of  two  justices  removing  Sarah  Straffon  and  her  four 
childx^n  from  the  township  of  BakeweU,  in  the  county  of  Derby,  to  the  town- 
ship of  Togstone,  in  the  county  of  Northumberland,  the  Court  of  Quarter  Sessions 
quashed  the  order,  but  granted  the  following  case  for  the  opinion  of  this  Court : — 

The  appeal  in  this  case  was  against  an  order  for  the  removal  of  Sarah  Straffon,  widow 
of  Thomas  Straffon  the  younger,  and  her  four  children,  from  the  township  of  Bakewell, 
in  the  county  of  Derby,  to  the  township  of  Togstone,  in  the  county  of  Northumber- 
land. The  order  was  made  upon  the  examinations  following: — The  examinations 
of  Thomas  Straffon  the  elder,  now  residing  at  By  well,  in  the  county  of  Northumberland, 
blacksmith,  and  Margaret  his  wife,  Sarah  Straffon,  of  Bakewell,  in  the  county  of  Derby, 
widow,  and  Robert  Hodkin,  of  the  same  place,  assistant  overseer,  of  and  concerning  the 
place  of  the  last  legal  settlement  of  Thomas  Straffon  the  younger,  late  of  Bakewell,  in 
the  county  of  Derby,  mason,  deceased,  and  Sarah  his  widow,  and  their  four  children,  taken 
upon  oath  before  us,  two  of  her  Majesty's  justices  of  the  peace  in  and  for  the  said  county 
of  Derby,  the  3rd  day  of  February,  in  the  year  of  our  Lord  1844,  at  Rowsley,  in  the  said 
ooanty  of  Derby.  This  deponent,  Thomas  Straffon  the  elder,  on  his  oath,  saith, — "  That 
I  was  bound  apprentice  to  James  Watson,  of  the  township  of  Togstone,  in  the  county  of 
Northumberland,  blacksmith,  for  seven  years;  that  I  now  produce  my  indenture,  it 
bears  date  the  20th  day  of  June,  1780,  and  a  copy  of  my  indenture  is  hereafter  written. 
I  have  examined  the  copy  hereafter  written  with  the  original  indenture,  and  such  copy 
is  a  true  copy  of  the  original  which  it  represents.  That  I  went  into  the  service  of  the 
said  James  Watson,  my  master,  on  or  before  the  day  my  said  indenture  bears  date, 
and  I  well  and  truly  served  him  as  an  apprentice  under  that  indenture  for  the  full  term 
of  seven  years ;  that  my  said  master,  during  all  this  period  of  seven  years,  lived  at 
Togstone,  in  the  said  county  of  Northumberland,  and  I  Lived  with  him  in  his  dwelling- 
house  there  situate  all  that  time,  and  he  provided  me  with  meat,  drink,  washing,  and 
lodging,  in  his  said  dwelling-house  at  Togstone  aforesaid,  all  the  seven  years  of  my 
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apprenticeship  to  my  said  master  James  Watson  ;  tiiat  when  I  was  bound  apprentioe  as 
aforesaid,  and  at  the  time  I  signed  my  name  to  the  said  indenture  of  apprenticeships 
there  were  two  seals  placed  on  the  said  indenture,  namely,  one  seal  opposite  to  the  place 
where  my  name  is  written  on  the  said  indenture,  and  another  seal  opposite  to  the  phoe 
where  my  maeter  James  Watson's  name  is  written  on  the  said  indenture,  and  these  two 
seals  remained  on  the  said  indenture  after  the  execution  thereof,  and  for  some  conn* 
derable  time  after  the  expiration  of  my  said  indenture,  and  that  those  seals  were  on  die 
said  indenture  at  the  time  my  said  master  James  Watson  delivered  them  up  to  me 
after  the  said  term  of  seven  years  had  expired,  and  how  and  when  the  said  seals,  which 
were  of  sealing-wax,  came  to  be  broken  and  destroyed,  I  do  not  know.     That  I  shall  be 
seventy-six  years  of  age  next  August.     I  was  bound  apprentice  when  I  was  between 
eleven  and  twelve  years  old.     That  I  have  been  married  twice ;  my  first  wife  died 
about  fifty  years  ago,  and  was  buried  at  Warkworth,  in  the  county  of  Northumberland. 
I  had  no  children  by  her.     I  was  lawfully  married  to  my  second  and  present  wife 
Margaret,  who  is  now  living,  about  forty- seven  years  ago,  at  the  church  of  ByweD,  in 
the  county  of  Northumberland,  by  whom  I  had  six  children,  two  of  whom  are  dead.    I 
had  a  son  Thomas,  who  was  a  stonemason,  and  I  have  heard  and  believe  he  fell  off  a 
scaffolding  where  he  was  at  work  in  restoring  BakeweU  Church,  in  the  county  of 
Derby,  and  was  killed,   in  October  1842.     My  son  Thomas  learned  his  trade  of  a 
mason  with  George  Hall,  a  stonemason,  who  travelled  about  the  country,  and  had  nb 
settled  place  of  abode  that  I  know  of;  but  my  said  son  Thomas  never  was  bound 
apprentice,  or  did  any  act  that  I  know  of  to  gain  a  settlement  in  his  own  right.    Mj 
said  son  Thomas  was  born  at  Bywell  aforesaid,  and  I  have  done  no  act  to  gain  mysdf 
a  settlement  since  I  served  my  said  apprenticeship ;    and  I  believe  the  place  of  my 
settlement  and  that  of  my  said  son,  Thomas  Straffon,  deceased,  to  be  at  Togstone 
aforesaid.     My  said  master  is  dead,  and  the  witnesses  attesting  the  execution  of  nj 
said  indenture  are  also  dead.  "  Thomas  SraAFPON." 

This  deponent,  Margaret,  the  wife  of  Thomas  Straffon  the  elder,  on  her  oath,  saith,^ 
*'  That  I  am  the  lawful  wife  of  Thomas  Straffon  the  elder,  and  the  mother  of  Thomn 
Straffon  the  younger,  deceased  ;  that  he  is  dead.  I  saw  him  in  his  coffin  at  Bakewe]l,i& 
the  county  of  Derby,  in  October  1 842 — I  think  on  Saturday,  the  29th  October,  and  I  am 
quite  sure  be  was  the  son  of  myself  and  my  said  husband,  Thomas  Straffon  the  elder,  and 
bom  in  lawful  wedlock.  I  attended  his  funeral  on  Sunday,  the  30th  October,  1843, 
He  was  buried  in  the  churchyard  at  BakeweU  aforesaid ;  he  was  aged  thirty-two  yetn. 

her 
"  MAROAasT  X  SraAFvov." 
mark 
This  deponent,  Sarah  Straffon,  on  her  oath,  saith, — 

"  That  I  was  lawfully  married  to  Thomas  Straffon  in  St.  John's  Church,  neir 
Dean's-gate,  Manchester,  in  the  county  palatine  of  Lancaster,  on  or  about  the  30di 
day  of  March,  1835,  by  whooi  I  have  four  children;  namely,  Joseph  Henry,  aged 
seven  years ;  Thomas,  aged  five  years  ;  Sarah  Jane,  aged  three  years ;  and  Mary,  aged 
fifteen  months.  That  my  said  husband,  Thomas  Straffon,  deceased,  was  a  stonema80ii» 
and  whilst  be  was  employed  as  such,  he  fell  off  a  scaffolding  where  he  was  at  work  in 
restoring  BakeweU  Church,  in  the  county  of  Derby,  and  was  kiUed,  on  Monday,  the 
24th  day  of  October,  in  the  year  of  our  Lord  1842,  and  that  I  and  my  said  foiff 
chUdren  have  been  chargeable  to  the  township  of  BakeweU,  in  the  said  county  of  Derby, 
ever  since  the  month  of  June  last,  and  that  I  and  my  said  four  chUdroi  are  no9 
actuaUy  chargeable  thereto. 

"  Sarah  Strafpov." 

Then  followed  the  deposition  of  Robert  Hodkin,  assistant  overseer  of  the  poor  of  the 
township  of  BakeweU,  containing  merely  the  evidence  of  chargeability ;  an  indenture 
of  apprenticeship,  by  which  Thomas  Straffon  was  bound  apprentice  to  one  Jame» 
Watson,  of  Togstone,  in  the  county  of  Northumberland,  for  seven  years ;  and  copies 
of  the  notice  of  chargeability  and  order  of  removal. 

The  notice  and  grounds  of  appeal  were  set  out  at  length ;  but  the  following  are  tiie 
only  material  grounds  of  appeal. 


8di.  That  tbe  purents  of  the  supposed  husband  p  the  said  examinatum  mentioiied  of 
lasaid  Sazah  Strsffon  were  not  marxied  about  forty-seren  yean  ago»  at  the  church  of 
fwdL 

9th.  Tliat  the  said  examinations  are  defective  in  not  diatingniahing  and  setting  fbrdi 
be  name  of  the  church  at  Bywell»  at  which  the  parents  of  the  supposed  husband  of  the 
fid  Sarah  Straffon  are  alleged  to  have  been  mairied*  inasmuch  as  there  are  two  pariah 
hurches  at  ByweQ  aforesaid,  namely,  the  church  of  Bywell  St  Peter,  and  the  church 
IBywell  St.  Andrew. 

When  the  appeal  came  on  for  trial  at  the  General  Quarter  Sessions  of  the  peace  for 
he  county  of  Derby,  holden  at  Chesterfield  in  the  said  county,  on  Thursday,  the  11th 
qr  of  Ap«iL  in  the  year  of  our  Lord  1844,  hefore  the  retpomdetUs  had  gone  into  evidence, 
he  counsel  for  the  appellants  directed  the  attention  of  the  Court  to  the  eighth  and  ninth 
fMBMb  of  appeal,  shewing  want  of  particularity  in  the  examinations,  and  called  a  witness 
ihs  proved  that  there  is  no  parish  of  Bywell,  but  that  there  are  two  parishes  adjoininf 
mi  nUermixed  with  each  other,  one  Bywell  St,  Peter,  the  other  Bywell  St.  Andrew ;  that 
he  church  of  Bywell  St,  Peter  is  commonly  called  Bywell  Church,  but  that  so  is  Bywell 
k.  Andrew ;  that  there  is  also  a  village  of  Bywell,  part  of  which  is  in  the  parish  of  Bywell 
Bt  Peter,  and  the  other  part  in  the  parish  of  Bywell  St.  Andrew ;  that  there  are  two 
^kerehes  in  the  village  of  Bywell,  one  the  parish  church  of  Bywell  St.  Peter,  in  the  parish 
tf  Bywell  St.  Peter,  and  the  other  the  parish  church  of  Bywell  St.  Andrew,  in  the  parish 
if  Bywell  St.  Andrew;  both  churches  are  situate  in  the  village  of  Bywell,  and  are 
lithin  two  hundred  yurds  of  each  other.  The  parishioners  of  Bywell  St.  Peter,  and 
the  parishioners  of  Bywell  St.  Andrew,  each  severally  call  their  respective  churches 
Veil  Church. 

Dpon  hearing  this  evidence,  and  the  observations  of  counsel  on  both  sides,  the 
Court  of  Quarter  Sessions  refused  to  allow  the  respondents  to  go  into  the  question  of 
tk  settlement  of  the  paupers,  quashed  the  order,  and  granted  a  case  for  the  opinion  of 
Ui  Court. 

Wildman  and  Wing,  in  support  of  the  order  of  Sessions. — ^This  case  is  peculiarly 
Btwn,  for  the  purpose,  it  would  seem,  of  evading  the  decision  of  this  Court  in  R.  v. 
GMev«ii  (3  Q.B.  810,  1  D.  &  M.  113,  and  ante,  p.  8)  :  there  the  Court  decided 
bt  the  proper  course  was  for  the  Sessions  to  hear  the  appeal  through,  and  decide 
pon  aU  the  facts,  reserving  any  points  of  law,  upon  which  they  felt  a  doubt,  for  the 
pinion  of  this  Court ;  but  in  this  instance  the  Sessions  stopped  the  case  upon  an  objec- 
QQ  to  the  particularity  of  the  examination.  [Loan  Dxnman,  C.  J. — ^What  is  the 
Clint  of  law  for  our  determination  ?}  The  Sessions,  in  effect,  ask  whether  they  were 
0t  in  deciding  that  the  examination  was  deficient  in  particularity.  [Loan  Dxnmak, 
L  J.~-Why  do  they  ask  our  opinion  ?]  No  question  at  all  is  submitted  to  the  Court, 
sd it  wOl,  therefore,  not  interfere.  [Dskman,  C  J. — ^What  is  most  wrong  is  the  aak- 
igour  opinion  at  all.] 

inyham  ai|d  Willmore,  contrk. — ^The  absence  of  the  ordinary  condnsion  will  not  pre- 
est  the  Court  from  entertaining  this  case.  [Lord  Dbkman,  C.  J. — ^We  require 
use;  we  want  to  see  that  we  are  bound  to  entertain  it.]  llie  conclusion  is  mere 
litter  of  form ;  by  granting  a  case,  the  Sessions  declare  that  they  only  decide  subject 
0  the  opinion  of  Uiis  Court ;  and  they  ask  for  that  opinion  upon  the  point  which  they 
■re  so  decided.  It  n  true  that  this  Court  has  said  that  the  Sessions  are  the  proper 
■%cs  as  to  the  sufiiciency  of  the  information  contained  in  examinations  and  grounds 
ifippeal,  and  has  even  rdfiised  to  interfere  by  mojufofintf  with  their  decision  upon  such 
Kiints ;  but  there  is  no  case  in  which  the  Court  has  declined  to  give  its  opinion  when 
he  Sessions  have  granted  a  case.  In  R,  v.  Kesteven  the  application  was  for  a  manda- 
M»,  and  Fatteson,  J.,  pointed  out  the  proper  course  to  be  taken ;  and  in  the  recent 
Me  €iR.  V.  Latchford  (1  D.  &  M.  290,  and  ante,  p.  147),  Coleridge,  J.,  said :  "  The 
nt  question  is,  whether  the  respondents  were  entitled  to  go  into  Uieir  case.**  There 
le  question  raised  and  decided  by  the  Court  was  upon  the  sufficiency  of  the  examina- 
n :  and  so  it  is  here.  In  the  present  case  it  must  be  teken  that  the  appellants  had 
» merits  <m  the  facts  of  the  case ;  for  they  relied  upon  this  tedmical  objection  to  the 
ffidency  of  the  examination ;  and  the  case,  therefore,  now  stands  exactly  in  the  same 
aitioD  as  if  the  merits  of  the  appeal  had  been  thoroughly  gone  into,  and  the  point  as 
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*  to  the  examination  had  been  resei^red,  according  to  the  course  suggested  in  X.t. 
Kesteven,  Then,  as  to  the  sufficiency  of  the  examination,  in  the  first  place  it  wai  not 
necessary  that  the  church  should  have  been  specified  at  all ;  but  if  so,  then,  seooodlf; 
it  was  sufficiently  described  by  the  name  by  which  it  was  known  in  the  neighbouiltood, 
— a  description  which  could  not  have  misled  the  appellants,  who  were  themadifi 
Northumbrians  ;  nor  could  it  lead  to  any  difficulty  that  both  churches  were  called  l^ 
the  same  name,  for  they  were  within  two  hundred  yards  of  each  other. 

Lord  Denman,  C.  J. — It  is  with  great  regret  that  I  feel  myself  bound  to  say  thit 
this  order  must  stand ;  because  most  undoubtedly  if  the  question  had  been  put  to  me, 
I  should  have  answered  it  differently  from  the  Sessions ;  but  I  cannot  take  upon  mjadf 
a  duty  which  the  law  has  cast  upon  other  persons,  and  which  they  have  performed.  Th» 
cases  are  many  which  shew  that  the  Court  will  not  interfere  in  the  decision  of  tiieie 
questions  ;  and  it  is  a  very  great  sacrifice  which  we  make  to  that  principle,  when  wt 
say  that  the  question  of  the  validity  of  this  order  must  be  answered  in  the  afiirmatiTe; 
but  I  am  satisfied  that  it  is  only  by  a  strict  adherence  to  the  general  rules  which  ne 
have  laid  down  in  these  cases,  that  we  can  avoid  the  evil  of  establishing  a  new  ook 
upon  every  fresh  occasion.  We  feel  bound,  therefore,  to  adhere  to  our  former  dedsioDi; 
it  would  have  been  just  as  reasonable  to  have  asked  us  whether  the  Sessions  ong^ 
to  believe  a  witness  who  deposes  to  the  service  of  a  notice. 

Patteson,  J.,  Williams,  J.,  and  Wightman,  J.,  concurring. 

Rule  to  quash  the  order  of  Session$  diichargei. 

B. 


Q.B.  Wednesday y  April  23. 
The  Queen  v.  The  Inhabitants  of  Afflbbt. 

Certiorari — Return —  Variance, 

Upon  appeal  against  an  order  ofremowil  between  the  inhabitants  qf  the  parish  qf  A»^  m  the  eomU§^ 
J},,  appellante,  and  the  inhabitanU,  Sfc.  qf  S.f  retpondentt,  the  order  was  eottftrmed,  eulfject  t$  i 
ease.  Notice  teas  thereupon  given  to  two  justices  that  application  would  be  made  "  on  hehaiff^tU 
inhabitants  of  the  parish  qfA.^  in  the  county  qf  L.f  for  a  writ  qf  certiorari  to  remove  alt  erien^ 
Sfc.  made  upon  an  appeal  between  the  churchwardens^  ^e.  qf  A,,  in  the  county  of  L,  aftrstsSii 
appellants^  and  the  churchwardens,  Sfc,  qfS. ,  respondents,  touching  an  original  order,**  Sfc.  {deseribkif 
the  order  of  removal  as**  to  the  said  parish  qfAJ*)  '  The  affidavit  in  support  qfthe  sq^ieetiemjif 
the  writ  was  made  by  the  "  attorney  for  the  inhabitants  qfthe  parish  qfA.,in  the  county  qfD.-^ 
but  the  writ  and  the  recognizances  followed  the  notice,  and  described  the  appeal  as  between  ik 
parish  of  A.,  in  the  county  of  L.,  and  the  parish  qfS,  The  return  was  qfan  order  made  tsM 
appeal  between  the  parish  qfA,,  in  the  county  ofD,,  and  the  parish  ofS. 

It  appeared  from  the  affidavits  that  one  part  qfthe  parish  of  A.  was  situate  in  the  county  qfD,,  ed 
the  other  part  in  the  county  ofL, ;  that  each  part  separately  maintained  its  own  poors  mid  tktik 
fact  the  inhabitants  of  that  part  which  was  in  the  county  ofD,  were  alone  the  ^ppelUmts. 

Held,  that  this  was  a  fatal  variance ;  and  that  as  it  affected  the  validity  qf  the  notice  qf  the  ceif0ih 
rari,  it  was  a  ground  for  quashing  the  writ,  such  notice  being  a  condition  precedent  to  the 
or  issuing  of  the  certiorari. 

HILDYARD,  in  last  Hilary  Term  (Jan.  15),  obtained  a  rule  calling  upon  the  ^ 
defendant,  and  also  upon  the  justices  of  Leicestershire,  to  shew  cause  why  te  ^ 
writ  of  certiorari  issued  in  this  prosecution,  and  also  the  return  made  thereto,  shoali 
not  be  quashed,  with  costs. 

That  rule  was  obtained  "  upon  reading  the  several  affidavits  of  SafiFery  Wilfiaa 
Johnson,  and  a  paper  writing  thereto  annexed;  James  Underbill  Reynolds,  and- a 
paper  writing  thereto  annexed  ;  and  John  Vamam  and  another,  and  the  several  paper 
writings  thereto  annexed."     From  those  affidavits  it  appeared,  that 

John  Vamam,  of  the  township  of  Snarestone,  county  of  Leicester,  fEurmer,  and  Hnf^ 
Wilkins,  of  the  same  place,  farmer,  were,  from  the  month  of  March  1843,  to  the  mow 
of  March  1844,  overseers  of  the  poor  of  the  township  of  Snarestone  aforesud ;  that  in 
consequence  of  Thomas  Rowell,  his  wife  £lizabeth,  and  their  six  children — ^namdy, 
William,  aged  nine  years,  Henry,  aged  seven  years,  Mary,  aged  six  years,  James,  aged 
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rt  yean,  Samuel*  aged  two  years,  and  Charles,  aged  three  mobths — having  become 
largcable  to  the  said  township  of  Snarestone»  the  said  John  Vamam  did,  on  the  14th 
October,  1843,  apply  to  Thomas  Mowbray,  Esq.,  and  Robert  Green  Cresswell,  Esq., 
ro  of  her  Majesty's  justices  of  the  peace  acting  in  and  for  the  county  of  Leicester,  for 
I  order  for  the  removal  of  the  said  Thomas  Rowell  and  his  said  wife  and  childrea 
MD  the  said  township  of  Snarestone,  to  the  parish  of  Appleby,  in  the  county  of  Derby, 
\  the  place  of  their  legal  settlement,  and  that  the  said  Thomas  Mowbray  and  Robert 
leen  Cresswell,  having  taken  the  examination  of  the  said  Thomas  Rowell  before  them, 
poQ  oath,  did  by  their  order  in  writing,  under  their  hands  and  seals,  bearing  date  the 
Idi  of  October,  1843,  adjudge  the  place  of  the  legal  settlement  of  the  said  Thomas 
0well  and  his  said  wife  and  children  to  be  in  the  said  parish  of  Appleby,  in  the  said 
mnty  of  Derby,  and  did  require  their  removal  accordingly  from  and  out  of  the  said 
nraship  of  Snarestone,  to  the  said  parish  of  Appleby,  in  the  said  county  of  Derby. 

That  in  pursuance  of  the  said  order  of  removal,  the  said  Hugh  Wilkins  did,  on  the  1 1th 
C  November,  1843,  remove  and  convey  the  said  Thomas  Rowell  and  his  said  wife  and 
Udren  from  the  said  township  of  Snarestone,  and  deliver  them,  together  with  a  copy 
Idle  said  order  of  removal,  to  the  overseers  of  the  poor  of  the  said  parish  of  Appleby, 
n  the  said  county  of  Derby. 

That  the  inhabitants  of  the  said  parish  of  Appleby,  in  the  said  county  of  Derby,  did 
ippeal  to  the  next  General  Quarter  Sessions  of  the  Peace,  holden  in  and  for  the 
ttd  county  of  Leicester,  after  the  date  of  the  said  order  of  removal,  from  and 
igainst  the  said  order  of  removal,  which  said  appeal  was  then  respited  to  the  then  next 
General  Quarter  Sessions  of  the  Peace,  to  be  holden  in  and  for  the  said  county  of 
Leicester,  and  that  on  or  about  the  21st  of  March,  1844,  the  churchwardens  and  over- 
Men  of  the  poor  of  the  said  parish  of  Appleby,  in  the  said  county  of  Derby,  caused 
Madant  to  be  served  with  a  notice  of  their  intention  to  appeal  against  the  said  order 
tf  removal,  and  that  at  the  General  Quarter  Sessions  of  the  Peace  holden  for  the  county 
tf  Leicester,  on  Monday,  the  8th  of  April,  1844,  and  thence  by  adjournment  to  Tues- 
kf,  the  following  day,  on  the  hearing  of  the  said  appeal,  the  said  order  of  removal 
^  confirmed  subject  to  the  opinion  of  this  Honourable  Court  upon  a  special  state- 
>Bit  of  the  case. 

That  a  notice  was  on  the  14th  of  September  last  served  on  John  King  and  Joshua 
Bruidy,  Esqrs.,  two  of  her  Majesty's  justices  of  the  peace  for  the  said  county  of 
Ideester,  and  which  said  notice  is  in  the  words  and  figures  following,  that  is  to  say  : 
*'  To  John  King,  and  Joshua  Grundy,  Esqrs.,  two  of  her  Majesty's 
justices  of  the  peace  in  and  for  the  county  of  Leicester. 

**  Take  notice,  that  application  will  be  made  to  the  Right  Honourable  Thomas  Lord 
^nman.  Lord  Chief  Justice  of  her  Majesty's  Court  of  Queen's  Bench,  or  to  such  other 
idge  as  may  be  at  his  chambers  in  Rolls  Gardens,  Chancery  Lane,  on  Monday,  the 
M  day  of  September  instant,  at  1 1  of  the  clock  in  the  forenoon  of  the  same  day,  on 
(iialf  of  the  inhabitants  of  the  parish  of  Appleby,  in  the  county  of  Leicester,  for  a 
rrit  of  certiorari  to  remove  into  the  said  Court  all  and  singular  orders  made  by  the: 
Mpers  of  the  peace  and  justices  in  and  for  the  county  of  Leicester,  or  some  of  them, 
t  a  General  Quarter  Sessions  of  the  Peace,  held  at  Leicester,  in  and  for  the  said 
oonty  of  Leicester,  on  or  about  the  9th  of  April  last,  upon  an  appeal  between  the 
faschwardens  and  overseers  of  the  poor  of  the  parish  of  Appleby,  in  the  county  of 
Itkeiter  aforesaid,  appellants,  and  the  churchwardens  and  overseers  of  the  poor  of  the 
arish  of  Snarestone,  in  the  said  coimty  of  Leicester,  respondents,  touching  an  original 
xder  of  two  justices  for  the  removal  of  the  said  Iliomas  Rowell,  Elizabeth  his  wife, 
nd  their  six  children — William,  aged  nine  years,  Henry,  aged  seven  years,  Mary,  aged 
u  years,  James,  aged  five  years,  Samuel,  aged  two  years,  and  Charles,  aged  three 
BOtth*— from  the  said  parish  of  Snarestone,  to  the  said  parish  of  Appleby,  upon  the 
eving  of  which  appeal  the  said  original  order  was  affirmed  subject  to  a  case  for 
ke  opinion  of  the  said  Court  of  Queen's  Bench,  dated  this  14th  of  September,  1844. 

"  Yours,  &c.  W.  Dew9s,  Ashby-de-la-Zouch, 
"  Attorney  for  the  inhabitants  of  the  above-mentioned  parish  of  Appleby." 
That  a  writ  of  certiorari  was  issued  for  the  removal  of  the  said  order  of  Sessions, 
ide  cxD  the  hearing  of  the  said  appeal,  into  this  honourable  court,  and  that  no  writ  of 
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certiorari  for  the  removal  of  the  said  order  of  Sesmons  had  been  Hiade,  otter  ttaaarf 
aswept  the  writ  of  certiorari  returned  and  filed  ui  this  hononrable  oonit,  an  ofiee  ttff 
thereof  was  annexed  to  the  affidants,  and  that  the  said  special  statement  of  the  cm 
xetumed  and  filed  in  this  honourable  court  with  said  writ  of  certiorari  waa  entided,k- 
Cween  the  churchwardens  and  overseers  of  Appleby,  in  the  county  of  Derby,  appeOnti^ 
and  tiie  churchwardens  and  overseers  of  Snarestone,  in  the  county  of  Leicester,  i»> 
^>ondent8,  and  that  said  special  statement  of  the  case  set  fordi  a  aettlement  aoq^dfed 
by  renting  a  tenement  at  Appleby,  in  the  county  of  Derby,  and  tiiat  no  reoognisaiioelir 
the  prosecution  of  the  said  writ  had  been  entered  into,  otiier  than  the  recogmznoft 
returned  and  filed  with  the  said  writ,  an  office  copy  of  which  said  rwangnimnce  wm 
annexed  to  the  affidavits. 

That  part  of  the  parish  of  Appleby  is  situate  in  the  county  of  Leicester,  and  the  odn 
part,  being  the  residue  thereof,  in  the  county  of  Derby,  and  that  George  Jordin  «i 
James  Tunnadine,  two  of  the  parties  to  the  said  recognizance,  are  residettts  in  tiMt 
part  of  the  parish  of  Appleby  which  is  situate  in  the  county  of  Ldcester,  and  not  intlMt 
part  of  the  parish  of  Appleby  which  is  situate  in  tiie  county  of  Derby,  and  that  Jola 
Bess,  the  other  party  to  the  said  recognizance,  is  a  resident  in  that  part  of  AppUf 
which  is  situate  in  the  county  of  Derby,  and  not  in  that  part  of  the  parish  of  Aj^Mf 
which  is  situate  in  the  county  of  Leicester. 

That  the  poor  of  that  part  of  the  parish  of  Appleby  which  is  sitoate  in  the  comlj 
of  Derby  are  maintained  and  governed  separately  and  distinctly  from  the  poor  of  fM 
part  of  the  parish  of  Appleby  which  is  situate  in  the  county  of  Leicester. 

The  writ  of  certiorari  was  as  follows  : — 

**  ViCToaiA,  by  the  grace  of  God,  of  the  United  Kingdom  of  Ghreat  Britain  mi 
Ireland,  Queen,  Defender  of  the  Faith.  To  the  keepers>of  our  peace,  and  our  jotdea 
assigned  to  hear  and  determine  divers  felonies,  trespasses,  and  misdemeanours,  com 
mitted  within  our  county  of  Leicester,  and  to  every  of  them,  greeting.  We  bof 
willing,  for  certain  reasons,  that  all  and  singular  orders  made  by  you  or  some  of  yot 
between  the  inhabitants  of  the  parish  of  Appleby,  in  our  said  county  of  Leioesler 
appellants,  and  the  inhabitants  of  the  parish  of  Snarestone  in  our  said  county  d 
Leicester,  respondents,  touching  the  settlement  of  Thomas  Rowell,  Elizabeth  his  wife; 
and  their  six  children — namely,  William,  aged  9  years,  Henry,  aged  7  years,  Mny, 
aged  6  years,  James,  aged  5  years,  Samuel,  aged  2  years,  and  Charles,  aged  3  montfti 
•--be  sent  by  you  beifore  us,  do  command  you  and  every  of  you,  that  yon  or  one  of  yoi 
do  send  under  your  seals,  or  the  seal  of  one  of  you,  b^re  us  at  Westminster,  on  tiie 
2nd  day  of  November  next,  concerning  all  and  singular  the  said  orders,  with  all  tfaiogi 
touching  the  same,  as  fully  and  perfectly  as  they  have  been  made  by  you  or  some  of  jom 
and  now  remain  in  your  custody  or  power,  together  with  this  our  writ,  that  we  mtf 
cause  further  to  be  done  thereon,  what  of  right  and  according  to  the  law  and  costoa 
of  England  we  shall  see  fit  to  be  done. 

"  Witness,  Thomas,  Lord  Denman,  at  Westminster,  the  28th  day  of  Septan 
her,  in  the  eighth  year  of  our  reign. 

"  By  the  Court, 

"  RoBxirsoN." 

"  This  is  the  office  copy  writ  of  certiorari  referred  to  in  the  affidavit  of  John  Tiv- 
nam,  resworn  before  me  this  13th  day  of  January,  1845. 

••  Thomas  B.  Dalbt.'* 

This  writ  was  issued  by  Parker,  Taylor,  and  Rooke,  of  No.  3,  Raymond  Buil&A 
Gray's  Inn,  in  the  county  of  Middlesex,  agents  for  William  Davies,  of  Ashby-ds* 
Zouch,  Leicestershire,  by  order  of  Mr.  Justice  Wlghtman,  at  the  instance  of  the  widua- 
named  appellants.  The  execution  of  this  writ  appears  in  certain  schedules  to  thbwd 
annexed.  The  answer  of  Charles  William  Packe,  Esq.,  and  the  justices  assigned  li 
keep  the  peace,  in  and  for  the  county  of  Leicester  : 

"  I,  Charles  William  Packe,  Esq.,  Chairman  of  the  Quarter  Seasons  of  the  Feae 
for  the  said  county  of  Leicester,  and  one  of  the  Justices  of  our  sovereign  lady  the  Qnea 
assigned  to  keep  the  peace  in  and  for  the  said  county,  and  also  to  hear  and  detenui 
divers  felonies,  trespasses,  and  other  misdemeanours  committed  in  the  said  coantf,  I 
▼irtue  of  this  writ  to  me  delivered,  do  under  my  seal,  for  myself  and  otiier  tiie  joitie 
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to  Iceep  the  peace  in  and  for  the  said  county,  humhiy  certify  unto  her  Majesty, 
m  her  Court  of  Queen's  Bench  at  Westminster,  all  and  singular  the  orders  of  which 
aendon  is  made  in  the  said  writ,  together  with  all  things  touching  the  same,  g^ven  at 
Leicester,  in  and  for  the  said  county,  the  9  th  of  November,  in  the  eighth  year  of  the 
feign  of  Queen  Victoria. 

"  Charles  William  Packe."       (L.  S.) 

"  Be  it  remembered.  That  on  the  2nd  day  of  October,  in  the  eighth  year  of  the 

leign  of  our  sovereign  lady  Victoria,  by  the  grace  of  God,  of  the  United  Kingdom  of 

Great  Britain  and  Ireland,   Queen,  Defender  of  the  Faith,  George  Jordan,  James 

Thmnadine,  and  John  Boss,  of  the  parish  of  Appleby,  in  the  county  of  Leicester,  on 

Mialf  of  themselves  and  the  rest  of  the  inhabitants  of  the  said  parish,  come  before  me, 

William  Wootton  Abney,  Esq.,  one  of  the  keepers  of  the  peace  and  justices  of  our 

kdy  the  Queen  in  and  for  the  county  of  Leicester,  and  acknowledge  to  our  sovereign 

kdy  the  Queen  the  sum  of  50/.  of  lawful  money  of  Great  Britain,  to  be  levied  upon  their 

goods  and  chattels,  lands  and  tenements,  to  her  Majesty's  use,  upon  condition  that  if 

tiiey  the  said  George  Jordan,  James  Tunnadine,  and  John  Boss,  on  behalf  of  themselves 

nd  the  rest  of  the  inhabitants  of  the  said  parish  of  Appleby,  shall  prosecute  with  effect, 

without  any  wilful  or  affected  delay,  at  their  own  proper  costs  and  charges,  a  writ  of 

tertiorari  issued  out  of  the  Court  of  our  said  lady  the  Queen,  before  the  Queen  her- 

Klf,  at  Westminster,  to  remove  into  the  said  Court  all  and  singular  orders  made  by  the 

keepers  of  the  peace  and  justices  in  and  for  the  county  of  Leicester,  between  the  in- 

hbitants  of  the  parish  of  Appleby,  in  the  county  of  Leicester,  appellants,  and  the  in- 

hbitants  of  the  parish  of  Snarestone,  in  the  county  of  Leicester,  respondents,  touching 

tbe  settlement  of  Thomas  Rowell,  Elizabeth  his  wife,  and  their  six  children — namely, 

William,  aged  9   years,  Henry,  aged  7  years,  Mary,  aged  6  years,  James,  aged  5 

jars,  Samuel,  aged  2  years,  and  Charles,  aged  3  months — and  shall  pay  to  the  prose- 

CBtors,  within  one  month  next  after  the  said  orders  shall  be  confirmed  in  the  said 

Conrt,  all  their  full  costs  and  charges,  to  be  taxed  according  to  the  course  of  the 

tid  Court,  then  this  recognizance  to  be  void,  or  else  to  remain  in  full  force. 

"  Taken  and  acknowledged  the  day  and  year  first  above  said. 

"  William  Wootton  Abney." 
,     "  This  is  the  office  copy  recognizance,  referred  to  in  the  affidavit  of  John  Vamam 
Sid  Hugh  Wilkins,  resworn  before  me  this  13th  day  of  January,  1845. 

"  Thomas  Dalbt." 
The  follovtring  are  copies  of  the  order  of  Mr.  Justice  Wightman,  and  of  die  affidavit 
^pon  which  that  order  was  made : 

••  The  Inhabitants  of  the  parish  of  Appleby  v.  The  Inhabitants  of  the  parish  of 
Snneston. — Upon  reading  the  affidavit  of  William  Pettit  Dewes,  I  do  order  that  a 
%rit  of  certiorari  issue  to  remove  the  order  of  Sessions  from  the  county  of  Leicester 
into  her  Majesty's  Court  of  Queen's  Bench.  Dated  the  27th  September,  1844. — 
Wm.  Wightmak." 
"  In  the  Queen's  Bench : — 

••  Wilham  Pettit  Dewes,  of  Ashby-de-la-Zouch,  in  the  county  of  Leicester,  clerk  to 
inniam  Dewes,  of  the  same  place,  attorney  for  the  inhabitants  of  the  parish  of  Appleby, 
M  the  county  of  Derby,  maketh  oath  and  saith,  that  he,  this  defendant,  did,  on  the 
14th  day  of  September  instant,  personally  serve  John  King,  Esq.,  one  of  her 
Majesty's  justices  of  the  peace  in  and  for  the  said  county  of  Leicester,  with  a  notice, 
kmnto  annexed  (the  notice  of  certiorari),  by  delivering  a  true  copy,  &c.  (stating  also 
tk  service  upon  Joshua  Grundy,  Esq.,  one  other,  &c.)  And  this  deponent  further 
tufh,  tiiat  the  said  John  King  and  Joshua  Grundy,  Esqrs.,  were  present  at  the 
QawTBl  Quarter  Sessions  of  the  Peace,  in  and  for  the  said  county,  when  the  appeal 
9eaH(med  tk  the  said  notice  was  heard,  and  were  and  are  two  of  her  Majesty's  justices, 
^.,  by  and  before  whom  the  orders  of  Sessions  mentioned  in  the  said  notice  were 
aide,  &c." 

The  affidavits,  in  opposition  to  the  rule  for  quashing  the  writ,  stated  tliat,  "  by 
the  original  order  of  justices,  the  place  of  the  legal  settlement  of  the  said  Thomas 
Bowell  and  his  wife  and  children  was  adjudged  to  be  in  that  part  of  the  said  parish 
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of  Appleby  which  is  situate  in  the  county  of  Derby*  and  that  by  that  order  tt^.  wese 
required  to  be  removed  to  the  said  part  of  the  said  parish.  That  the  chorchwardeai 
and  overseers  of  the  poor  of  such  part  of  the  said  parish  of  Appleby,  at  is  situate  ia 
the  county  of  Derby,  appealed  against  the  said  order,  and  that  the  Court  of  Quarter 
Sessions  for  the  county  of  Leicester,  holden  on  Monday,  April  8,  add  theoce  Ij 
adjournment  to  Tuesday,  the  following  day,  confirmed  the  same.  That  the  order 
referred  to  in  the  notice  of  certiorari,  as  having  been  made  upon  an  appeal  between 
the  churchwardens  and  overseers  of  the  poor  of  the  parish  of  Appleby,  in  the  county  of 
Leicester,  appellants,  and  the  churchwardens,  &c.  of  Snareston,  in  the  said  county  of 
Leicester,  respondents,  touching  an  original  order  of  two  Justices  for  the  removal  of  tlie 
said  Thomas  Rowell,  &c.,  was  the  same  order,  and  was  intended  to  be  referred  teas  tk 
same  order,  which  had  been  thereinbefore  deposed  to,  as  made  at  the  said  GenenJ 
Quarter  Sessions,  touching  the  settlement  of  Thomas  Rowell,  &c. ;  and  that  tk 
original  order  referred  to  in  the  said  notice  was  the  same  original  order,  and  «u 
intended  to  be  referred  to  as  the  same  original  order,  which  had  thereinbefore  been 
deposed  to,  as  having  been  made  under  the  hands  and  seals  of  the  said  Thomas  Mow* 
bray,  Esq.,  and  Robert  Green  Cresswell,  Esq.,  touching  the  place  of  thel^;al  settle- 
ment of  the  said  Thomas  Rowell,  &c.  That  the  parish  of  Appleby  is  situate  partly  in 
the  county  of  Leicester  and  partly  in  the  county  of  Derby,  and  that  the  said  parish  of 
Appleby  is  equally  well  known  by  the  description  of  Appleby,  in  the  county  of  Lei- 
cester, as  by  the  description  of  Appleby,  in  the  county  of  Derby.  That  there  is  on^ 
one  parish  of  the  name  of  Appleby  either  in  the  county  of  Leicester  or  in  the  cona^ 
of  Derby.  That  the  appeal  heard  at  Leicester,  at  the  time  and  in  the  manner  afore- 
said, touching  the  settlement  of  the  said  Thomas  Rowell,  8lc.,  was  the  same  which  wu 
referred  to  in  the  notice  of  certiorari,  as  '  Between  the  churchwardens,  &c,  d 
Appleby,  in  the  county  of  Leicester  aforesaid,  appellants,  and  the  churchwardens,  &c» 
of  Snareston,  in  the  said  county  of  Leicester,  respondents,'  and  the  same  whidi  wm 
in  like  manner  referred  to  in  the  writ  of  certiorari  and  the  return  thereto.  Hiafc 
(George  Jordan,  James  Tunnadine,  and  John  Boss,  the  parties  respectively  enteriitf 
into  the  recognizances,  referred  to  in  the  affidavits  on  the  other  side,  are  inhabitants  i 
the  said  parish  of  Appleby,  and  rated  in  respect  of  property  severally  occupied  bf 
them,  both  in  that  part  of  the  said  parish  of  Appleby  which  is  situate  in  the  county  i  . 
Derby,  and  that  part  also  of  the  said  parish  which  is  situate  in  the  coun^  of  Leip 
cester." 

After  the  return  to  the  writ,  the  ordinary  rule  nisi  for  quashing  the  order  of  SeaaifiOi 
had  been  obtained,  and  both  rules  now  came  on  for  argument. 

K,  Macaulay  and  Simpson  shewed  cause  against  the  rule  for  quashing  the  writ— 
The  misdescription  here  is  not  material,  and  the  Court  will  proceed  to  dispose  of  thi 
rule  for  quashing  the  order  of  Sessions.     [Loan  Denman,  C.J. — ^That  order  v« 
made  in  an  appeal  between  Snareston  and  Appleby,  in  Derbyshire ;  but  the  present  sppE* 
cation  appears  to  be  in  a  different  case,  that  of  Snareston  and  Appleby,  Leicestershire^  i 
It  is  but  one  place,  partly  in  Leicestershire  and  partly  in  Derbyshire ;  but  each  put  I 
maintaining  its  own  poor.     At  all  events,  the  respondents  cannot  be  heard  in  su{jioit  3 
of  this  rule,  because  their  affidavits  are  also  wrongly  entitled.     [Loan  Dbkman,  CJ*  i 
— No;    they  follow  your  notice  of  certiorari.    And  how  can  we  proceed?    H*  ' 
certiorari  is  to  bring  up  one  thing,  and  another  thing  is  brought  up.     Pattxsok,  J.-* 
The  recognizance  too  is  entered  into  on  behalf  of  Appleby,  in  Leicestershire.    Wiob^ 
MAN,  J. — ^Then  what  authority  have  we  to  deal  with  the  case  of  Appleby,  in  Darbf* 
shire  ?]     The  jurisdiction  of  the  Court  is  not  affected ;  the  misdescription  may  vim 
from  a  mere  clerical  error.   [Wightman,  J. — Suppose  the  order  returned  had  appetred 
to  be  in  an  appeal  between  Snareston  and  Appleby,  in  Westmoreland.]     StUi  tfaevB 
would  be  no  question  of  jurisdiction,  if,  in  fact,  the  right  order  was  returned.    Here 
there  is  no  doubt  of  that ;  the  only  variance  is  in  the  description  of  one  of  tiie  t«e 
parishes  ;  there  is  a  perfect  correspondence  in  all  other  respects ;  with  that  exoeptioQi 
the  return  purports  to  give  the  documents  called  for  by  the  writ  of  certiorari.    This  ist 
at  all  events,  no  objection  to  the  rule  for  quashing  the  order  of  Sessions ;  it  can  onlj 
be  taken  advantage  of  by  cross-rule ;  and,  even  tihen,  affords  no  ground  for  quaahtng 
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Hie  wfH;  at  the  most,  it  can  onl^  be  a  ground  for  quashing  the  retum.(a)  The  rule 
to  qtaUk  the  order  of  Sessions  is  entitled  in  Derbyshire,  and  is  now  ready  for  the 
decision  of  the  Court ;  but  then  there  is  also  a  rule  to  quash  the  writ  and  return 
entitled  in  Leicestershire.  Now  it  is  too  late  to  make  that  objection  available  against 
-the  first  rule.  In  JR.  v.  Fordham  (11  Ad.  &  E.  73),  Lord  Denman,  C.J.,  said,  "  We 
tfiink  that  when  a  case  from  the  Sessions  is  being  argued  it  is  too  late  to  call  upon 
this  Court  to  look  at  the  certiorari,  A  motion  might  be  made,  at  the  proper  time,  to 
quash  the  return ;  but  this  course  cannot  be  taken."  [Lord  Dbnman,  C.J. — The 
efiect  of  that  decision  is,  that  when  the  argument  upon  a  case  from  the  Sessions  has 
proceeded  to  a  certain  extent,  we  are  not  to  be  called  upon  to  look  at  the  certiorari  ; 
Imt  that  is  wholly  different  from  the  present  case.]  The  principle  of  the  two  cases 
seems  to  be  the  same.  [Lord  Denman,  C.  J.— Here  it  appears  at  the  outset  that  we 
liave  not  before  us  that  which  we  called  for ;  and  if  that  be  so,  what  judgment  can  we 
^ve  ?  A  great  deal  is  thrown  upon  us  in  this  case  ;  on  the  one  hand,  the  appellants 
bave  called  for  something  which  they  did  not  want,  and  something  else  is  brought  up ; 
and  then,  on  the  other,  it  would  seem  to  follow  that  the  respondents  have  obtained  an 
tmnecessary  rule.]  Yes ;  and  that  is  sufficient  cause  to  shew  against  it.  [Lord 
Dbnman.  C.J. — ^That  may  be  so.] 

Whitehmrst,  Q.C.,  Hildyard,  and  Wing,  in  support  of  the  rule. — This  writ  of  certiorari 
has  issued  improvidently ;  and  the  practice  being  where  a  case  is  granted  by  the 
Sessions  that  the  writ  issues  without  any  rule  nisi,  we  had  no  notice  until  after  it  had 
issued.  Consequently,  the  only  course  left  to  the  respondents  was  to  move  for  a  rule  to 
quash  both  the  writ  and  the  return. 

K.  Macaulay  then  objected  that  the  jurat  of  the  affidavit  made  by  Vamham  and 
Wilkins  was  informal ;  1 .  In  not  stating  the  authority  of  the  person  who  admi- 
nistered the  oath ;  the  form  was,  "  Sworn  before  me,  an  attorney  of  her  Majesty's 
Court  of  Queen's  Bench ;"  but  not  saying  "  a  commissioner,  &c."  2.  Because 
there  is  nothing  to  shew  that  the  documents  were  exhibited  when  the  affidavits 
were  resworn ;  ti^e  title  of  the  affidavits  was  altered  after  they  had  been  sworn ;  and 
the  exhibits  now  appear  in  this  form :  "  This  is  the  office  copy  writ  of  certiorari, 
referred  to  in  the  affidavit  of  John  Vamham  and  Hugh  Wilkins,  re-swom  before  me» 
this  thirteenth  day  of  January,"  the  word  re  being  inserted  before  "  sworn,"  and  the 
word  "  seventh '  being  struck  out,  and  "  thirteenth  "  written  over  it.  Now  this  is 
dearly  informal ;  for  whenever  documents  are  exhibited,  there  ought  to  be  a  memo- 
randum by  the  person  administering  the  oath  that  they  are  the  same  documents 
ireferred  to  in  the  affidavit. 

Whiiekurst, — It  is  usual ;  but  there  is  no  necessity  for  any  such  reference  at  all ; 
and  the  affidavits  are  properly  entitled.  [Lord  Denman,  C.J. — I  think  they  are ; 
Imt  you  have  asked  too  much  in  asking  us  to  quash  the  writ.]  The  stat.  13  Geo.  2, 
c.  18,  8.  5,  provides  that  "  no  writ  of  certiorari  shall  be  granted,  issued  forth,  or  allowed, 
to  remove  any  conviction,  judgment,  order,  or  other  proceedings,  had  or  made  by  or 
liefbre  any  justice  or  justices  of  the  peace  of  any  county,  city,  borough,  town  corpo- 
rate, or  liberty,  or  the  respective  General  or  Quarter  Sessions  thereof,  unless  such 
ceriwrari  be  moved  or  applied  for  within  six  calendar  months  next  after  such  convic- 
tion. &c.  shall  be  so  had  or  made,  and  unless  it  be  duly  proved  upon  oath  that  the 
said  party  or  parties,  suing  for  the  same,  hath  or  have  given  six  days'  notice  thereof 
in  writix^^  to  the  justice  or  justices,  or  to  two  of  them  (if  so  many  tliere  be),  by  and 
before  whom  such  conviction,  judgment,  order,  or  other  proceedings,  shall  be  so  had 
or  made,  to  the  end  that  such  justice  or  justices,  or  the  parties  therein  concerned,  may 
shew  cause,  if  he  or  they  shall  so  think  fit,  against  the  issuing  or  granting  such 
certiorari.**  That  notice,  therefore,  is  a  condition  precedent  to  the  granting  and 
issuing  of  the  writ ;  and  no  such  notice  has  been  given  here ;  for  the  affidavits  say 
that  there  was  no  appeal  except  between  Snareston  and  Appleby,  in  Derbyshire ;  and 
no  notice  has  been  given  except  in  an  appeal  between  Snareston  and  Appleby,  in 
Ldoestershire. 

(«)  In.  tL  T.  DiBw  (8  T.  R.  S17),  it.  ▼•  Jmet  (9     eogidzanoe  w«re  no  ground  for  qnashiog  (he  writ  of 
DowL  P.  C.  504),  and  R.  t.  Abergele  (5  Ad.  &  £.     eertiorari. 
795),  U  wu  hdd,  that  mstorlal  defect!  in  the  re- 
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Patteson,  J. — ^The  inhabitants  of  Appleby,  in  the  county  of  Derby*  apply  fer  t 
writ  of  certiorari ;  and  they  give  a  notice  of  certiorari,  in  an  appeal  by  the  iahabitBOti 
of  the  parish  of  Appleby,  in  the  county  of  Leicester,  which  can  have  nothing  to  do 
with  it. 

Lord  Denman,  C.J. — ^There  can  be  no  doubt  about  the  matter.  The  rule  most  be 
absolute. 

Rule  absolute  to  quash  tie  writ. 


BAIL  COURT. 

April  26  and  May  2. 

(Before  Mr.  Justice  CoLsaiDGs.) 

The  Quebx  v.  The  Justices  of  Hertfobdshirb.  (a) 

Highway9 — Order^Praetiee, 

An  order  had  been  made  under  thei  iif  5  Vict,  c.  59,  «.  1,  by  two  justices  of  the  county  qfffertfkri, 
**  at  a  Special  Senione  of  Highv-ayg^  holden  of  Royston,  in  and  for  the  division  of  the  hundred^ 
Odsey,  in  (he  said  county,  on  the  21 W  day  of  June,  1843,"  whereby  it  teas  ordered ,  **  that  the  mm 
of  91.  bs.,  being  a  portion  of  the  rate  or  assessment  levied,  or  to  be  levied,  by  virtue  of  the  sitiule 
passed  in  the  sixth  year  of  (he  reign  of  his  late  Majesty  King  William  the  F^ourtht  tnlitukd^ 
8fc.,  "  shall  be  paid  by  the  surveyor  or  surveyors  of  (he  highways  of  the  said  parish  of  Bygrave,  m_ 
or  before  Ist  day  of  August,  1843,  to  (he  commissioners  of  (he  said  turnpike  trust  "  {the  Baldoek 
and  Bumbridge  (rttst,  in  Hertfordshire),  **  or  to  their  treasurer,**  ^c.  Against  this  order  a 
appeal  was  entered  at  (he  next  county  sessions,  which  was  not  finally  determined  until  April,  1844, 
when  the  Sessioris  confirmed  (he  order,  with  costs.  In  Easier  Term,  lSi4,  a  rule  nisi  was  obtsiaei 
for  a  eerdorari  (o  bring  up  (he  order  of  Qjuar(er  Sessions,  and  pending  (his  rule  another  rule  md- 
was,  in  Trinity  Term,  1844  (more  (han  six  mon(hsfrom  (he  making  (he  order  of  Special  Sessions), 
oblainedfor  a  eerdorari  (o  (he  two  jnsdces,  to  return  the  original  order  qf  Special  Sessions  its^. 
The  first  rule  was  made  absolute,  and  a  return  of  the  order  of  Quarter  Sessions  was  duly  made,  (k 
shewing  cause  against  the  rule  for  the  certiorari  to  bring  up  the  original  order  of  Special  Sessioni-' 
Held, 

Ist.  That  notwithstanding  more  than  six  months  had  elapsed  since  the  making  qftke  said  erht 
brfore  the  motion  was  made  for  the  writ,  the  motion  was  in  time,  the  six  months  in  suck  a  eaM* 
running  from  the  date  of  the  decision  of  the  Quarter  Sessions. 

2nd.  That  this  rule  was  properly  moved  for,  and  was  necessary,  as  by  the  event  of  the  return  to  fli.' 
first  certiorari,  it  appeared  that  the  Quarter  Sessions  had  not  possession  of  the  original  order. 

Zrd.  That  (he  order  of  Special  Sessions  properly  directed  a  fixed  sum,  *'  being  apurtionqfthereU,** 
8(c.  to  be  paid  over, 

4th,  That  the  order  was  sufficiently  certain  as  to  the  rate  out  qf  which  the  sum  was  to  be  paid* 

bth.  That  the  order  was  bad  for  want  ofjurisdicHon,  in  not  shewing  on  its  face  that  thejustietiuM,. 
made  it  were  at  the  time  acting  in  and  for  the  division  of  the  county  in  which  the  highway  M, 
situate, 

IN  a  former  Term  (Trinity  Term,  1844),  Hawkins  obtained  a  rule  calling  upfl»^ 
"  The  Rev.  Henry  Morice  and  John  George  Fordham,  Esquire,  two  of  hff 
Majesty's  justices  of  the  peace  for  the  county  of  Hertford,  to  shew  cause  why  a  writ 
of  certiorari  should  not  issue  to  remove  into  this  court  an  order  under  their  handl 
and  seals,  made  at  a  Special  Sessions,  of  Highways,  holden  at  Royston,  in  and  fortbe 
division  of  the  hundred  of  Odsey,  in  the  said  county,  on  the  21st  day  of  June,  1849^ 
whereby  it  was  ordered  that  the  sum  of  9/.  5s.,  being  a  portion  of  the  rate  or  assesif, 
ment  levied,  or  to  levied,  by  virtue  of  the  statute  passed  in  the  6th  year  of  the  rdga 
of  King  William  the  Fourth,  c.  50,  should  be  paid  by  the  surveyor  of  the  highwaji 
of  the  parish  of  Bygrave,  in  the  said  county,  to  the  commissioners  of  the  Baldock  an 
Bumbridge  turnpike  trust,  or  to  their  treasurer." 

The  order  in  question  was  as  follows : — 
"  Hertfordshire,  1      At  a  Special  Sessions  of  the  Highways,  holden  at  the  Bull  Inni 
to  wit,         J  Royston,  in  and  for  the  division  of  the  hundred  of  Odsey,  in  tb 
county  of  Hertford,  on  the  21st  day  of  June,  1843,  by  her  Majesty's  justices  c 
the  peace  in  and  for  the  coimty  of  Hertford,  acting  in  and  for  the  said  divisioii. 

(a)  Reported  by  T.  W.  Saunders,  Eiq.,  Barriftcr-at'Iaw. 
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<*  Whereas  William  Hollick  Nash,  clerk  of  the  turnpike  trust,  called  the  Baldock 
gnd  Bombridge  Trust,  hath  this  day  exhibited  an  information  before  us,  the  said 
justices  at  the  said  Special  Sessions,  giving  us  the  said  justices  to  understand  and  be 
mformed  that  the  funds  of  the  said  turnpike  trust,  after  payment  of  the  principal  and 
interest  moneys  due  to  the  creditors,  are  wholly  insufEcieut  for  the  repair  of  the  turn- 
pike road,  called  the  Baldock  and  Bumbridge  Trust,  situate  withm  the  parish  of 
Bygrave,  in  the  county  of  Hertford,  and  hath  prayed  us  the  said  justices  to  make  such 
joidgment  and  order  in  the  premises,  as  upon  examination  shall  appear  to  us  meet,  and 
as  to  law  doth  appertain.  And  whereas,  it  hath  been  duly  proved  before  us  that  due 
notice  of  such  intended  information  hath  been  given  on  the  part  of  the  said  William 
Hollick  Nash,  and  we  the  said  justices  did  proceed  to  examine  at  such  Special  Sessions 
the  state  of  the  revenues  and  debts  of  such  turnpike  trust,  and  to  inquire  well  the 
state  and  condition  of  the  repairs  of  the  roads  within  the  same,  and  also  to  ascertain 
the  length  of  the  roads,  including  turnpike  road  within  such  parish  of  Bygrave,  and 
how  much  of  such  road  is  turnpike ;  and  after  such  examination,  it  appearing  to  us 
the  said  justices  necessary  and  expedient  for  the  purposes  of  the  said  turnpike  road, 
in  the  said  parish  of  Bygrave,  so  to  do,  we  do  hereby  adjudge  and  order  that  the 
som  of  9/.  5s.,  being  a  portion  of  the  rate  or  assessment  levied  or  to  be  levied  by 
virtoe  of  the  statute,  passed  in  the  6th  year  of  the  reign  of  his  late  Majesty  King 
William  the  Fourth,  intituled,  '  An  Act  to  consolidate  and  amend  the  laws  relating 
to  Highways  in  that  part  of  Ghreat  Britain,  called  England,'  shall  be  paid  by  the  sur- 
^or  or  surveyors  of  the  highways  of  the  said  parish  of  Bygrave,  on  or  before  the 
Ist  day  of  August,  1843,  to  the  commissioners  of  the  said  turnpike  trust,  or  to 
Mr.  James  Piggot,  of  Royston,  in  the  county  of  Hertford,  their  treasurer,  such  sum  of 
^l  5s.  to  be  wholly  laid  out  in  the  actual  repair  of  such  part  of  the  said  turnpike  road 
tt  lies  within  the  said  parish  of  Bygrave,  from  which  the  same  is  to  be  received. 
Given  under  otur  hands  and  seals  at  the  Special  Sessions  aforesaid. 

"  Hkitbt  Moricb  (L.  S.) 

"  Jno.  Gbo.  Fordham  (L.  S.) 

"  To  the  Surveyors  of  the  Highways  of  the  Parish  of  Bygrave." 

The  order  in  question  was  appealed  against  at  the  Quarter  Sessions  for  Hertford- 
sUre,  and  after  successive  adjournments,  it  was  finally  heard  and  determined  in  April, 
^844,  when  the  Sessions  confirmed  it,  with  costs.  In  Easter  Term,  1844,  a  rule  nisi 
^is  obtained  to  bring  up  the  order  of  Quarter  Sessions,  and  on  cause  being  shewn, 
|he  role  was  made  absolute,  on  the  ground  of  some  of  the  justices  who  were  interested 
ui  the  appeal  having  taken  part  in  its  consideration.  (See  Reg.  v.  The  Justices  of 
Hertfordshire,  1  Bit.  &.  S3rm.  M.  C.  183.)  It  being  apprehended  that  the  justices,  on 
the  return  to  the  certiorari,  would  not  return  the  original  order  of  Special  Sessions, 
this  role  was  obtained.  Since  the  rule  nisi  had  been  moved  for,  a  return  to  the  cer~ 
tiorari  had  been  made,  returning  the  order  of  Quarter  Sessions,  but  not  the  order  of 
the  Special  Sessions. 

Wordsworth,  on  behalf  of  the  justices,  now  shewed  cause  (28th  April). — This  is  a 
mk  for  a  certiorari  to  two  justices,  commanding  them  to  return  an  order  of  Special 
Sessions,  made  by  them  under  the  authority  of  the  4  &  5  Vict.  c.  59,  s.  I .,  intituled, 
"  An  Act  to  authorize  for  one  year,  and  until  the  next  session  of  Parliament,  the 
application  of  a  portion  of  the  highway  rates  to  turnpike  roads,  in  certain  cases" 
which  is  a  continuation  of  2  &  3  Vict.  c.  81.  There  are  two  preliminary  objections 
to  this  rule :  1st.  That  it  is  unnecessary  and  vexatious.  There  has  already  been  a 
role  granted  by  the  Queen's  Bench  for  a  certiorari  to  remove  the  order  of  Quarter 
Sessions,  and  that  rule  ought  to  have  had  the  effect  of  removing  the  order  of  Special 
Sessions  upon  which  it  was  founded.  This  rule  was  obtained  before  the  return  of  the 
certiorari,  and  it  was  unnecessary  to  have  moved  for  two  rules  when  one  would  have 
been  sufficient.  The  justices  ought  not  to  be  harassed  by  a  second  rule  of  this  sort ; 
care  should  have  been  taken  that  the  original  rule  was  so  framed  as  to  have  ensured 
the  return  of  both  rules ;  for  it  was  held  in  The  Queen  v.  The  Justices  of  Cornwall 
(1  New  Sess.  Ca.  414),  that  an  order  of  Sessions  confirming  an  order  of  justices 
when  removed  into  this  Court  by  certiorari  does  not  ex  necessitate  bring  up  the  order 
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of  justices ;  the  rule  should  he  drawn  up  for  hoth.  [Colebidoe,  J. — ^I  don't  see  why 
you  need  shew  cause  at  all  in  this  case.]  We  are  called  upon  by  the  rule  to  shew 
cause.  [CoLBHiDOE,  J. — You  need  not  do  so ;  you  could  let  the  order  come  up 
without  opposing  the  rule.]  The  justices  have  good  cause  to  shew.  The  certiormi 
has  been  returned,  but  without  the  original  order  of  Special  Sessions,  and  they  con- 
tend that  it  ought  not  to  be  now  brought  up  by  this  rule.  2ndly.  This  appfacatimi 
is  out  of  time,  more  than  six  months  having  elapsed  since  the  making  of  the  order 
before  the  motion  was  made,  (a)  The  order  of  Special  Sessions  was  made  on  ^ 
21st  of  June,  1843,  and  this  rule  was  not  obtained  until  the  12th  of  June,  1844. 
This  rule  must  be  considered  as  altogether  independent  of  the  former  one ;  indeed  diey 
have  themselves  so  treated  it  by  giving  notice  of  it  to  the  justices. 

Hawkins  was  called  upon  to  answer  these  preliminary  objections .— -^Hiis  mie  was 
absolutely  necessary  in  order  to  get  the  order  of  Special  Sessions  legally  quashed,  and 
indeed  it  will  be  much  more  convenient  for  all  parties,  including  the  justices,  that  tfaiso 
rule  should  decide  the  legality  of  this  order,  than  that  we  should  be  driven  agiun  t  ' 
appeal  to  the  Sessions  against  it.    The  certiorari  required  the  justice)!  to  retm  thier 
order  of  Quarter  Sessions,  and  all  things  touching  the  same/  the  justices,  ho#ever,  tat 
not  returned  the  original  order.     [Coleridge,  J.— 'You  are  proceieding  now  as  if  tfa' 
Sessions  had  returned  all  that  they  had  in  their  custody.]     We  can  only  tell  that  tt^ 
have  not  the  original  order  by  their  not  returning  it ;  this  rule  was  necestmrv,  air.^ 
did  not  know  that  the  justices  would  return  the  original  order,  and  pikrticcilaif}^  as  ^' 
had  reason  to  believe  that  it  would  not  be  returned.     [Colesioob,  J. — How  do'  'Vda 
shew  that  this  rule  has  been  moved  within  the  proper  time  ?j    The  time  in  such  a  pne 
runs  not  from  the  time  of  the  making  of  the  order,  but  from  its  confimatioii'at  the 
Sessions.    There  is  a  rule  of  court  of  the  1st  Anne,  cited  in  1  Salkeld,  l47,t)at 
**  no  certiorari  shall  be  granted  to  remove  orders  of  justices  from  which  the  law  IM 
given  an  appeal  to  the  Sessions  before  the  matter  be  determined  on  the  appesi!  ;**  aJAil 
Rex  V.  Sparrow  (2  T.  R.  196)  shews  that  pending  an  appeal  no  certiorari  wall  be 
granted.     If  we  are  precluded  frx>m  having  the  certiorari  because  the  six  months  htti 
expired,  a  certiorari  could  never  be  obtained  where  an  appeal  lasts  over  that  TptML^ 
We  are  within  the  six  months,  reckoning  them  from  the  confirmation  of  tlie  oraisr  i(t 
the  Quarter  Sessions.     [Colbbiooe,  J. — ^You  assume  that  there  is  no  mode  of  im- 
pelling the  justices  to  make  their  return  what  it  ought  to  be,  namely,  of  all  the  doca- 
ments  in  the  case  which  were  before  them.]     It  is  probable  that  the  justices  have  ill 
fact  returned  all  that  they  had.     [Colxridgb,  J. — I  should  doubt  that.     I  should 
presume  that  the  original  order  of  the  Special  Sessions  was  returned  to  the  Qttiuter 
Sessions,  as  it  was  in  fact  appealed  against.]     We  will  undertake  t6  produce  an  tffi- 
davit  that  there  was  no  original  order  at  the  Sessions.     [Colxbidos,  J. — ^Then  jm 
should  have  objected  to  the  appeal  being  heard.]     It  was  we,  who  appealed,  and  ist 
could  not  then  compel  the  justices  to  return  it. 

Wordsworth  then  shewed  cause  upon  the  merits. — ^This  rule  was,  it  appetxi, 
obtained  upon  three  grounds  :  1st.  Because  the  order  of  Special  Sessions  does  not 
shew  that  the  parish  of  Bygrave  is  situate  within  the  division  for  which  the  Speenl 
Session  was  held.  2nd.  That  the  order  does  not  state  what  proportion  of  the  rate  is 
to  be  handed  over  to  the  commissioners  ;  and,  3rd.  Because  it  is  uncertain  as  to  the 
rate  from  which  the  amount  is  to  be  taken.  As  regards  the  first  objection,  the  4  &  5 
Vict.  c.  49,  does  not  require  the  justices  to  be  at  the  time  acting  "  for  some  Spechtl 
Sessions  for  the  highways,  to  be  held  within  the  division  in  which  the  said  ht^my 
may  be  situate,"  which  are  the  words  used  in  the  94th  section  of  the  5  &  6  Wm.  4.  c. 
50 ;  the  words  in  the  4  &  5  Vict,  are  general,  and  by  the  Ist.  section,  merely  say 
that  "  it  shall  be  lawful  for  the  justices  at  any  Special  Sessions  for  the  highways,"  &c., 
not  confining  the  powers  under  the  Act  to  any  particular  justices,  but  giving  a  povrer 
to  the  justices  of  the  county  generally.     The  case  of  Reg.  v,  Martin  (2  Q.  B.  1037). 

(a)  By  the  13  Geo.  2,  c.  18,  t.  5,  it  ia  enacted,  live  General  or  Quarter  Sesuons  thereof,  ntkm 
*'  That  no  writ  of  certiorari  shall  be  granted,  issued  such  certiorari  be  moved  or  applied  for  wirhia  six 
forth,  or  allowed,  to  remove  any  conviction,  judg-  calendar  months  next  after  such  oonvktioa,  judg- 
ment, or  other  proceedings  had  or  made  before  any  ment,  order,  or  other  proceediDgy  shall  be  ao  bad  sr 
justice  or  justices  of  the  peace  of  any  county,  city,  made,"  &c. 
borough,  town  corporate,  or  liberty,  or  the  respec* 
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vbich  will  be  cited  in  support  of  this  objection,  was  decided  upon  the  5  &  6  Wm.  4, 
c.  50»  and  it  was  there  held»  that  an  order  of  justices  at  Special  Sessions,  made  under 
tbat  Act,  directixig  an  indictment  for  the  non-repair  of  a  highway  to  he  preferred 
against  the  inhabitants  of  a  parish,  was  bad,  for  not  shewing  on  the  face  of  it,  that  the 
Special  Sesdons  was  held  within  the  Special  Sessions  division  in  which  the  highway  was 
situate.  This  order,  however,  is  founded  on  the  subsequent  Act  of  Victoria,  which  is 
silent  as  to  the  justices  acting  in  and  for  the  division  in  which  the  highway  is  situate. 
The  order  therefore  is  upon  this  point  in  legal  conformity  with  the  Act  of  Parliament. 
As  regards  the  second  objection,  that  the  order  does  not  state  what  proportion  of  the 
nte  is  to  be  handed  over  to  the  commissioners  ;  the  Act  of  Parliament  says  nothing 
uhqut proportion,  it  uses  the  word  "portion"  only.  The  1st  section  of  this  enact- 
ment, after  pointing  out  the  course  to  be  pursued  where  the  funds  of  a  turnpike  trust 
are  insufficient  for  the  repair  of  the  roads,  and  directing  the  justices  to  examine  the 
state  of  the  revenues  and  debts,  and  the  condition  of  the  roads  within  the  parish,  &c., 
says*  "  and  if  after  such  examination  it  shall  appear  to  the  said  justices  necessary  or 
cz|i^lient  for  the  purposes  of  any  turnpike  road  so  to  do,  then  to  adjudge  and  order 
what  portion  (if  any)  of  the  rate  or  assessment  levied  or  to  be  levied  by  virtue  of  the 
statute  5  &  6  Wm.  4,  c.  50,  shall  be  paid  by  the  said  parish  surveyor,  and  at  what  time 
or  times  to  the  said  commissioners  or  trustees,"  &c.  There  is  a  distinct  adjudication 
^  tb^  amount,  which  is  a  compliance  with  the  Act.  Then  as  to  the  third  objection,  it  is 
siiy|d»  that  it  is. uncertain  out  of  what  rate  the  amount  is  to  be  taken;  but  it  is  suffi- 
dei^tij.  clear  that  it  is  meant  that  the  sum  of  91.  os.  should  be  taken  out  of  the  rate 
which  is  to  be  levied  under  the  provisions  of  the  5  &  6  Wm.  4,  c.  50. 

Hawkins,  contriu— -The  first  objection  is  decisive  of  this  rule.  It  nowhere  appears 
on  the  face  of  the-  order  that  the  parish  of  Bygrave,  which  is  the  parish  in  respect  of 
^le  Ipghways  in  which  the  order  is  made,  is  witliin  the  division  of  the  hundred  of 
Odsey»  in  which  the  justices  held  their  Special  Sessions ;  and  it  is  clearly  the  intention  of 
the  Iq^lature  that  only  those  justices  shall  have  jurisdiction  who  are  holding  a  Special 
Sessions  in  and  for  the  division  where  the  highway  may  happen  to  be.  llie  4  &  5 
Vict.  .0,  59,  which  is,  with  slight  additions,  a  continuing  act  of  the  2  &  3  Vict.  c.  81, 
has. direct  reference  to  the  5  &  6  Wm.  4,  c.  50,  and  should  be  read  in  connection  with 
it,;,  and  by  the  latter  Act  it  is  obvious,  that  it  is  not  the  justices  generally  who  have 
jurisdiction,  but  those  only  at  a  Special  Sessions  of  the  division  where  the  highway  is 
ill  r^pect  of  which  the  order  is  to  be  made.  The  Act  intended  that  only  those  jus- 
tices should  act  in  the  matter  whose  local  information  enables  them  to  form  a  correct 
judgpient.  The  Court  will  never  intend  jurisdiction  where  it  is  not  clearly  shewn  to 
exist.  \Re  Peerless,  Q.  B.  143.)  As  respects  the  second  objection,  the  justices  should 
hKfp  stated  what  proportion  of  the  rate  was  to  be  piud  over,  and  not  have  named  a 
pfectse.sum.  By  the  29th  section  of  the  5  &  6  Wm.  4,  c.  50,  the  highway  rate  is  not 
to  exceed  at  any  one  time  the  sum  of  lOd.  in  the  pound,  or  the  sum  of  2s.  6d.  in  the 
poand  in  the  whole,  in  any  one  year,  unless  with  the  consent  of  the  parishioners ; 
but  if  the  parties  can  fix  a  sum  certain,  they  may  perhaps  order  an  amount  which  will 
require  more  than  2s,  6d.  in  the  pound  to  satisfy.  On  the  third  objection,  it  is  clear 
that  it  is  left  uncertain  out  of  what  rate  the  amount  is  to  be  paid.  The  order  says, 
'*  out  qf  the  rate ;"  out  of  what  rate  ?  Are  the  commissioners  to  have  the  i^um  out  of 
one  rate?  if  so,  the  rate  may  not  be  sufficient  for  the  purpose ;  or  are  they  to  have  it 
out  of  the  second  and  third  ?    The  order  is  in  this  particular  uncertain. 

.  CoLxaiDOx,  J. — As  regards  the  first  of  these  objections  and  the  preliminary  points, 
I  will  look  at  the  affidavits.  As  to  the  two  last  objections,  I  have  no  doubt  whatever 
tliatthare  is  notldng  in  them.  The  Act  of  Parliament  uses  the  word  "  portion,"  but 
it  is  said  that  this  word  must  be  read  as  though  it  were  *'  proportion"  instead.  How- 
ever, as  the  statute  does  not  require  this  in  terms,  there  must  be  some  strong  implica* 
tion  to  make  it  necessary.  This  argument  is  founded  on  the  duty  of  the  magistrates 
to  examine  the  state  of  the  revenues,  the  repairs  and  length  of  the  road,  and  to  find  how 
much  is  turnpike  road ;  but  if  the  justices  are  to  order  a  proportion  of  the  rate  accord- 
ing to  the  proportion  of  the  road  that  is  out  of  repair,  see  how  uncertain  the  proceed- 
ing would  be ;  one  mile  of  the  road  might  require  a  great  deal  of  repair,  while  another 
but  very  little,  and  it  would  be  almost  impossible  to  determine  y^hnt  proportion  of  the  rate 
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would  be  required.  If  the  justices  have  given  an  improper  sum,  that  is  merits,  and 
might  be  the  subject  of  an  appeal,  but  is  certainly  not  an  objection  upon  the  &ce  of  the 
order.  We  cannot  infer  that  if  one-third  of  the  road  requires  repair,  that  one- third  of  the 
rate  would  be  the  proper  amount  to  be  directed  to  be  paid  over.  Then  it  is  said,  tbit 
it  is  not  mentioned  out  of  what  rate  the  amount  is  to  be  paid,  and  this  objection  is 
chiefly  founded  upon  the  fact  that  the  Act  permits  three  rates  to  be  made  in  the  coone 
of  the  year ;  but  I  think  it  is  sufficiently  clear  that  the  order  alludes  to  the  highway 
rate,  and  the  objection  that  it  is  not  stated  out  of  which  of  the  rates  the  amount  is  to 
be  paid,  amounts  to  nothing,  for  they  have  no  right  to  levy  a  second  rate  until  die  finfc 
is  found  to  be  insufficient.     The  order  speaks  of  a  rate  sufficiently  certain. 

Cur»  udv.  vult  an  the  eiherpwuH. 

May  3. 

This  day  his  Lordship  gave  the  following  judgment : — Hiis  was  an  application  foM 
certiorari  directing  the  justices  to  return  an  order  of  Special  SesisiottB,  with  dievierlb 
its  being  quashed.  It  was  objected,  that  as  a  rule  had  already  been  obtained  to  iHm 
the  order  of  Quarter  Sessions,  by  which  this  order  had  been  confirmed,  and  as  it  siok 
be  presumed  that  the  original  order  of  Special  Sessions  was  at  the  Qnaiter  SeniQlii^ 
and  so  ought  to  have  been  returned  with  it,  that  this  rule  was  unnecessary  and  nal- 
atious.  Now  this  would  have  been  perfectly  true,  if  the  magistrates  bad  in  fa^  »• 
turned  the  original  order  with  the  order  of  Quarter  Sessions ;  bnt  if  they  had  not  dott 
80,  as  appears  to  have  really  been  the  case,  this  rule  has  become  proper  and  ntcuHf^. 
There  was  another  preliminary  objection,  that  this  motion  was  out  of  time,  in  bavi^K 
been  made  more  than  six  months  after  the  making  of  the  order  that  is  sought  to  be  bitnig^ 
up ;  but  it  is  well  settled  that  in  a  case  like  this  the  six  months  nm  frc«fi  the  time  wbtt 
the  order  is  confirmed.  This  brings  me  to  the  objections  on  the  face  of  the  crte 
and  it  is  said  that  the  justices  who  made  it  had  no  jurisdiction.  The  crier  pmpolft 
to  have  been  made  by  two  justices  of  the  county  of  Hertford,  holding  a  Special  8H^ 
sions  of  the  highways  at  Royston,  in  and  for  the  division  of  the  hundred  of  Odsey;^ 
the  said  county ;  but  it  nowhere  states  that  the  road  in  question  is  within  the  ditwdh 
for  which  they  were  acting  and  holding  their  Special  Sessions.  The  order  ia  laall 
under  the  provisions  of  the  4  &  5  Vict.  c.  59,  which  sa3r8,  "  That  it  shall  and  may  lil 
lawful  for  the  justices  at  any  Special  Sessions  for  the  highways,"  &e.  Now,  these  rail 
manifestly  apply  not  to  any  justices  of  the  county,  but  to  the  justices  acting  for  Hfc 
particular  Special  Sessions,  as  pointed  out  in  the  5  &  6  Wm.  4,  c.  50,  s.  94,  namdy,  *ik 
the  justices  at  some  Special  Sessions  for  the  highwa3rs,  to  be  held  within  the  <finM 
in  which  the  said  highway  may  be  situated ;"  and  indeed  it  is  consistent  with  III 
policy  of  the  Act  that  these  meetings  should  be  composed  of  the  magistrates  M^ 
within  their  respective  divisions,  for,  by  the  45th  section  of  the  Act  (5  &  6  Wm.  4,  c.  M| 
the  justices  of  the  peace  within  their  respective  divisions  are  to  hold  not  less  than  eigiA 
nor  more  than  twelve  Special  Sessions  in  every  year,  for  executing  the  purposes  dttk 
Act ;  the  days  of  the  holding  thereof  to  be  appointed  at  a  Special  Sessions  to  be  hflH 
within  fourteen  days  after  the  20th  day  of  March  in  every  year ;  and  there  is  then  tlfc 
proviso,  "  that  it  shall  not  be  necessary  to  cause  any  notice  to  be  given  or  sent  to  nKt 
justice  acting  and  residing  within  such  limits  of  the  day  or  time  of  the  holding  thereof 
The  proceedings,  therefore,  all  point  to  a  local  limitation,  and  it  seems  to  me  tint  III 
fact  of  the  parish  being  within  the  division  for  which  the  Special  Sessions  were  hA 
should  have  been  stated  upon  the  face  of  the  order.  Here  there  is  no  statement  of  tlft 
kind,  and  the  rule,  therefore,  on  this  ground,  must  be  made  absolute. 

Rule  ab8ohae,{t) 

(a)  By  the  6  &  7  Vict.  c.  59,  the  Act  of  4  &  5  Vict,      and  if  Parliament  be  then  sitting,  to  the  end  of  the 
c.  59,  is  continaed  until  the  Ist  of  August,  1844,     then  next  session  of  Parliament. 
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Q.B.  Saturday^  April  26, 
The  Qubbn  v.  The  Inhabitants  of  St.  Annb's,  Westminster. 

Eitaie  MettUmeni. 

BMmee  qf  ikeproduetiom  of  Uiten  of  adminisiration  before  thejuetieet  need  not  he  proved^  \f 
they  are  eent  to  the  appellant  parieh. 

ON  appeal  against  an  order  for  the  removal  of  a  pauper,  the  order  was  confirmed, 
subject  to  a  case  whether  it  was  sufficient  in  the  proof  of  an  estate  settlement  to 
state  that  letters  of  administration  with  will  annexed  had  been  granted  to  the  pauper » 
and  that  he  had  occupied  the  dwelling-house,  &c.,  which  letters  were  sent  to  the 
receiving  parish  together  with  an  examination  which  referred  to  them  and  specified 
tfaem  by  date,  or  whether  it  was  necessary  that  it  should  be  specially  stated  that  they 
vere  produced  before  the  magistrates. 

Pnmdergaat,  in  support  of  the  order. — ^Nothing  more  is  necessary  than  what  was 
pvodoced  before  the  magistrate.  It  appears  the  letters  were  produced,  for  they  state 
tiiat  legal  evidence  was  given.  We,  in  fact,  did  send  the  letters  to  the  parish,  and  we 
nfenred  to  tfaem  in  the  examination  by  date.  We  sent  the  letters,  and  there  is 
eridence  that  the  justices  must  have  had  the  letters  before  them.  Moreover,  any 
wJBrence  by  way  of  identifying  the  document  is  not  requisite,  and  would  not  be 

€OR€Ct. 

PaMef,  contr^ — ^The  letters  of  administration  were  not  sufficiently  identified  or 
ibewn  to  be  before  the  justices.  Where  a  removal  was  made  on  the  ground  of  a 
previoas  removal,  it  was  held,  that  the  examination  ought  to  shew  that  the  order  for 
watStk  previous  removal  was  produced  and  proved  before  the  removing  justices,  or  its 
ahaenoe  properly  accounted  for ;  and  where  parol  evidence  only  was  given  of  that 
prenooB  removal,  the  order  was  quashed.  (Reg,  v.  MildenhaU,  2  Q.  B.  517  ;  Reg.  v. 
tUddon,  2  Q.  B.  535  ;  Reg.  v.  Rnshworth,  2  Q.  B.  476,  per  Patteson,  J. ;  Reg.  v. 
Xasib,  13  Law  Jour.  M.  C.  88  ;  1  Bit.  &  Sym.  M.  C.  23.)  It  is  essential  to  connect 
tl»«videQce  with  the  parties.  (Reg.  v.  OutweU,  9  Ad.  &  £11.  836.)  [Patteson,  J. 
«J  don't  see  that  at  all.  Suppose  you  strike  out  all  mention  of  the  letters  of  adminis-^ 
tntioD  from  the  examinations,  would  that  vitiate  the  order  ?  Williams,  J. — ^You 
dunk  the  witness  ought  to  have  said,  by  these  letters  of  administration  with  will  annexed 
bare  present,  as  by  reference  to  the  same  more  fully  and  at  large  will  appear ;  would 
Aat  aoffioe  ?]  No,  that  would  not  do,  for  they  might  have  been  produced  elsewhere. 
The  document  ought  to  appear  to  have  been  produced  on  the  face  of  the  examination. 
[Patteson,  J. — Is  the  woman  who  gives  her  evidence  to  identify  the  sums,  or  how  is 
k  to  be  done  ?  In  Reg.  v.  Mildenluxll,  no  copy  was  sent.  Here  they  did  send  it 
to  you ;  did  they  not  ?]  That  has  nothing  to  do  with  it.  [Patteson,  J. — It  has 
ewry  thing  to  do  with  it.]  It  might  be  very  essential  in  case  of  an  old  order,  to 
be  aUe  to  identify  it,  if  relied  on  afterwards,  and  that  could  not  be  done  unless  the 
examination  did  so  on  the  face  of  it. 

LoBD  DxNMAN,  C.  J. — ^Wc  think  there  is  no  doubt  in  this  case.  We  think  it  im- 
possible not  to  see  that  the  letters  of  administration  given  with  the  exhibition  were 
IIkmo  that  were  before  the  justices.  We  raise  no  doubt  upon  the  subject,  and  we 
decide  the  question  without  interfering  in  any  maimer  whatever  with  the  case  of  ReJt 
▼•  MUdenkaliy  in  which  the  document  read  was  amended,  and  did  not  appear  to  have 
been  produced  before  the  justices. 

jr.  C.  8. 
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Q.B.  Saturday,  April  26,  1845. 

The  Quebn  v.  The  Inhabitants  of  Lillbshall. 

Derwative  setttement-^ExmninaHim,  sujfteiemcy  qf. 
Whert  a  male  pauper  it  ttated  to  he  38  yeare  of  age ,  it  it  not  necenary  to  negative  enumeipaiini» 
setting  up  a  derivative  teittement  through  hit  father.    The  merepretumption  meed  wvi  hinegiOtti 
unlett  there  are  facte  to  tupport  it. 

ON  an  appeal  against  an  order  for  the  removal  of  Thomas  Silvester  and  his  two 
children  from  the  parish  of  Lilleshall,  in  the  County  of  Salop,  to  the  parish  of 
^ucclestone,  in  the  County  of  Stafford. 

Case. 

The  examinations  upon  which  the  said  order  was  made  were,  first,  that  of  the  pauper, 

'Which  was  as  follows  : — "  I  am  38  years  of  age,  and  was  honi,'a8 1  have  been  infoniied^ 

^  and  believe,  in  the  township  of  Dorrington,  in  the  county  of  Salop.   I  am  the  soift  tf 

Thomas  and  Jane  Silvester.   In  the  year  1 834  I  was  married  by  banns,  at  the  paiidi 

'  church  of  Wellington,  in  the  county  of  Salop,  to  my  late  wife,  Ann  Silvester,  by  wMch 

marriage  I  have  two  children,  namely,  Samuel,  aged  eight  years,  and  Thomas,  ih^  yeui; 

I  have  never  done  any  act  to  gain  me  a  settlement  in  my  own  right  in  any  parak 

township,  or  place.     I  am  now,  with  my  two  children,  actually  chai^geable  to  fjie  «il' 

parish  of  Lilleshall." 

Secondly,  the  examination  of  Jane  Silvester,  of  the  parish  of  Wrockwardine»  modNi 
of  the  said  pauper,  Thomas  Silvester,  which  was  as  follows : — "  In  the  year  1799, 1  Htk- 
married  by  banns,  at  the  parish  church  of  High  Affley  in  the  coimty  of  Stafibfd,  toi 
Thomas  Silvester,  who  died  in  the  said  parish  of  Lilleshall,  'eleven  years  ago  Entr 
November,  by  which  marriage  I  had  five  children,  three  of  whom  are  now  living,  ooft; 
of  them  being  the  above-named  pauper,  Thomas  Silvester,  who  was  born  at  the  toWit 
-  ship  of  Dorrington,  in  the  county  of  Salop,  in  the  month  of  September,  1804.  MytaW 
late  husband  was,  at  the  time  of  his  death,  a  legally  settled  and  acknowledged  parishiMitf 
•  of  that  part  of  the  parish  of  Mucclestone  which  lies  in  the  county  of  Stefford.  Abw 
half  a  year  before  his  death,  he  received  relief  from  the  overseers  of  the  said  pmiid 
.Mucclestone :  at  the  time  he  received  the  said  relief,  he  was  living  in  the  sud  pana 
of  Lilleshall :  he  received  one  shilling  a  week.  After  my  husbaiid's  death,  I  teotMt 
selief  from  the  said  parish  of  Mucclestone;  I  used  to  go  for  it  itiyself;  one  Mr. 
Taylor  paid  it  to  me ;  I  then  received  one  shilling  a  week,  and  was  living  in  Aff 
said  parish  of  Wrockwardine :  since  last  Christmas  twelvemonth,  I  hate  been  aU^^ 
two  shillings  a  week  by  the  said  parish  of  Mucclestone."  *         *  *       .  ^5 

lastly,  the  examination  of  John  Adams,  the  assistant  overseer  of  the  said  jSarish'  of 
liilleshall,  which  only  stated  the  chargeability  of  the  pauper.  ^;'. 

The  examinations  were  taken  upon  oath,  before  the  removing  justices,  and  uponflM 
complaint  of  the  overseers  of  the  said  parish  of  Lilleshall,  on  the  7th  day  of  Jidjf. 
1843.     There  were  no  other  examinations  sent  to  the  appellant  parish. 

The  appellants  stated  three  grounds  of  appeal,  the  fint  and  third  of  which  axe  citef 
as  alone  material. 

"  First.  Because  the  said  examinations,  upon  which  the  said  order  is  grounded.  Iff 
incorrect  and  too  general,  and  not  made  with  sufficient  accuracy  and  particularity."  ^ 

"  Third.  Because  the  said  pauper,  Thomas  Silvester,  was  emancipated  irhok  bis 
parent,  Thomas  Silvester,  gained  the  alleged  settlement  in  that  part  of  our  said  piaM 
of  Mucclestone  which  lies  in  the  county  of  Stafford.  ...  * 

'•  When  this  appeal  was  heard,  the  appellants,  under  their  said  first  gromid  «f 
appeal,  objected  to  the  examinations  as  too  general  and  insufficient  upon  the  te 
thereof,  on  the  ground  that  a  fact  material  to  the  case  was  omitted  in  them,  inasnradi 
as  it  was  not  stated  in  the  said  examinations,  nor  did  it  at  all  appear  by  them,  tiiatdv 
said  pauper,  Thomas  Silvester,  was  unemancipated  at  the  time  when  his  said  feflieri 
Thomas  Silvester,  the  elder,  gained  a  settlement  in  that  part  of  the  parish  of  Mueden 
itone  which  lies  in  the  county  of  Stafibrd ;  it  being  perfectly  consistent  with  the  OC* 
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tminations,  that  the  pauper,  at  the  time  that  his  &ther  gained  the  aforesaid  settlement 
in  Mucclestone,  was  emancipated. 

"  For  the  respondents,  it  was  contended,  first,  that  the  examinations  were  good  and 
sufficient  upon  the  face  thereof,  neither  was  it  inconsistent  with  the  said  examinations 
that  the  said  pauper  was  unemancipated  at  the  time  that  his  said  father  gained  a 
settlement  in  that  part  of  the  parish  of  Mucclestone  which  is  in  the  county  of 
Stafford. 

''  Secondly,  that  relief  to  a  pauper,  whiht  resident  in  another  parish,  not  heing  in 
itself  a  ground  or  head  of  settlement,  but  merely  evidence  of  acknowledgment  of  a 
settlement  on  the  part  of  the  parish  giving  the  relief,  it  was  unnecessary  to  state  that 
the  pauper  was  unemancipated  at  the  time  that  such  relief  was  afforded  to  his  said 
i&ther;  and, 

"  Thirdly,  that  it  was  not  competent  for  the  appellants  to  take  the  said  objection 
wider  the  said  first  ground  of  appeal." 

PkilUmore,  in  support  of  the  order  of  Sessions. — ^Although  a  person  under  age  is 
Msmned  to  be  unemancipated,  no  such  presumption  obtains  where  the  pauper  was  an 
BduU  at  the  time  the  father  had  the  alleged  settiement.  In  Rex  v.  Onlton  (5  B.  & 
AdoL  963),  Lord  Denman,  C.  J.,  says  :  "  Where  a  child  has  attained  the  age  of  21,  and 
ia  then  separated  from  his  father's  family,  the  burden  of  proof  that  the  child  is  not 
thereby  e^lancipated  lies  in  the  party  asserting  that  iact,"  The  probability  here  is,  that 
a  man  of  38  years  of  age  has  done  some  act  to  emancipate  himself,  and  thus  a  pre- 
smnption  of  emancipation  arises,  which  the  respondents  were  bound  to  negative,  in 
order  to  shew  a  good  settlement.  It  was  also  inciunbent  on  them  to  do  so,  upon  the 
general  duty  of  parishes  to  state  all  that  is  material  to  a  settlement.  This  Court  has 
laid  it  down,  as  a  strict  rule,  that  parishes  "  must  give  all  the  information  they 
poesess/'  (Reg.  v.  North  Bovey,  2  Q.  B.  500.)  It  has  been  held  not  enough  to  state 
Aat  a  pauper  was  single  and  unmarried,  without  also  stating  that  he  had  no  child  or 
children  to  entiUe  him  to  a  hiring  and  service  settiement.  (Reg.  v.  Wytnondhatn,  2  Q.B. 
541.)  In  another  case,  to  state  that  a  pauper  occupied  a  cottage  and  land  belong- 
]|ig  to  AB,  in  the  appellant  parish,  at  the  yearly  rent  of  9/.,  and  a  shop,  at  the  yearly  rent  of 
U.  11^-  ^•v  aU  winch  premises  he  occupied  for  three  years,  and  paid  the  several  rents  as 
tiicy  became  dne,  was  held  not  to  shew  a  renting  at  lU/.  for  one  year,  and  an  occupation 
under  such  yearly  hiring,  and  Lord  Denman,  C.  J.  says,  in  the  judgment  in  that  case : 
".  Mr.  Hall  has  put  a  case  where  the  facts  stated  in  the  examination  might  be  true,  and  the 
^eiDisea  not  rented  according  to  the  statute."  On  this  ground  the  decision  went.  (Reg. 
T«  Ptmii^ractt  2  Q.  B.  548.)  In  all  cases,  if  the  full  information  required  to  negative 
m  cjgBC  consistent  with  the  facts  and  inconsistent  with  the  settiement  be  not  given,  this 
Cnort  will  not  uphold  the  examination.  (Reg.  v.  St.  Sepulchre,  1  Bit.  &  Sym.  M.  C. 
140,  H.  S.  C. ;  14  Law  Jour.  M.  C.  8 ;  Reg.  v.  PUkington,  1  N.  S.  C.  90.)  The  case  of 
JUgp  V,  Staple  FHqtaine  (2  Q.  B.  488)  is  clearly  distinguishable,  for  there  the  Court 
dmded  on  the  ground  that  the  non-emancipation  of  Sander  Hake,  the  pauper,  was 
"dearly  to  be  presumed  from  the  depositions  set  out."  Here  there  is  nothing  to 
niae  the  presumption.  Again,  in  the  case  of  Reg.  v.  Yeoveley  (8  Ad.  &  Ell.  806),  it 
was  held  that  it  could  not  be  presumed,  in  the  absence  of  proof,  that  the  pauper  wa9 
emancipated ;  but  then  it  was  stated  in  the  judgment,  by  Coleridge,  J.,  that  "  on  the 
fiicis  stated,  he  (the  pauper)  must  be  taken  to  have  been  then  unemancipated."  No 
oaae  has  gone  the  length  of  holding  that  when,  as  here,  the  facts  lead  to  a  presumption 
of  emancipation,  it  is  not  necessary  to  n^ative  it. 

Wkaiefy,  contrk,  was  not  called  on. 

Xioan  DxNMAN,  C.  J. — ^When  a  clear  and  ^perfect primd facie  settlement  is  made  out 
by  intelligible  facts,  it  is  not  necessary  to  negative  an  exception,  which  can  only  be 
made  to  appear  by  matters  which  the  examinations  do  not  disclose.  There  is  not  any 
ground  for  the  supposed  presumption  that  a  person  of  full  age  must  have  been  eman- 
^^ted ;  it  is  not  necessary,  therefore,  that  such  a  presumption  should  be  negatived. 
Iff  there  were  any  evidence  of  emancipation,  then  of  course  the  fact  of  emancipation 
must  have  been  negatived,  or  the  claim  to  a  derivative  settiement  would  have  fallen  to 
tbt  gronnd.  Even  in  a  case  where  a  settiement  had  been  gained  by  the  father  after 
tht  full  age  of  the  aon,  the  presumption  of  emancipation  would  not  necessarily  arise. 
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The  present  case  is  stronger,  for  the  settlement  is  made  out  by  ackiiowladgmeiit»  aad 
may,  therefore,  have  been  gained  many  years  before.  The  case  of  ResY.  Otdiam  isiot 
an  authority  for  the  position  that  full  age  raises  the  presumption  of  ^^^^fl'^'^^p**^"" 

Eule  absoiute  to  giM«A  the  order  of  Se$iiou» 
J.  C.  S. 


Q.B.  Saturday,  April  26. 
The  Queen  v.  The  Inhabitants  of  Sbtbnoakb* 

Certiorari — Notice  to  iiutieeo^— Attorney* e  euthority. 

An  order  of  Sesnon*  was  made^  in  the  absence  of  the  respondentg,  quathing  an  order  qfremmdt  at 
ordering  the  respondentt  to  pay  coote.  The  caption  of  ike  order  of  Setaione  etated  it  to  kave  kn 
made  **  at  the  General  Quarter  Seteiom  of  the  Peace,  Sfc,  kolden  at,  4^.,  btfore  /.  B,,  J,  J„eU 
J.  M.t  Etqre.,  and  oihere,  their  aeeociatee, /ustieei,**  Sfc,  Thai  order  «mw eerwed  ky  ike  appejlmit 
ttpon  the  reepondentSt  who  tkerettpon  eerved  notice  qf  certiorari  vipon  J»B*end  J.  J,;  and  tie 
qffldant  upon  whick  the  rule  for  the  certiorari  wot  obtained  etated  that  /.  B,  and  /•  /•  were  jfV* 
eeni  at  the  Seeeione  at  wkick  ike  order  woe  made. 

Held  a  aufficient  notice  oftke  application  for  a  certiorari  witkin  the  meaning  of  13  Geo.  2,  c.l8,  #.5. 

The  notice  qf  certiorari  stated  that  ike  application  would  be  made  **  on  bekm^qftke  inkeMtanIt  ^ 
ike  pariek  qf  8.,'*  and  was  eigned  '*  A.  and  H.,  attomeyefor  tke  inkebUmUe  qftke  mod  peHtk 
qfS,'*  The  affidaeit  on  wkick  tke  epplicaiion  wot  made  etated  tkat  "  A,  and  H.  were  reiaaei 
and  employed  by  and  on  bekalf  of  ike  inkabitanie  of  tke  pariek  qf  S,,  m  proeeeuting  and  eonied^ 
ing  an  appeal,  in  wkick,"  Sfc.  (deecribing  tke  appeal), 

Held,  tkat  tke  autkoriiy  oftke  attomeye  euficiently  appeared, 

P ASHLEY,  in  last  Hilary  Term  (Jan.  18),  obtained  a  rule  calling  on  the  defendaols 
to  shew  cause  why  the  writ  of  certiorari  issued  in  this  prosecution  should  not  bs 
quashed ;  which  rule  was  drawn  up  "  upon  reading  the  several*  affidavits  of  WiUiiA 
Francis  Holcroft  and  another,  and  a  paper  writing  thereto  annexed ;  Thomas  WnioK. 
and  others,  and  a  paper  writing,  and  a  paper  partly  printed  and  partly  written*  thereto 
annexed ;  and  the  said  William  Francis  Holcroft,  filed  the  last  Easter  Term ;  themk  rf 
this  Court  made  in  this  prosecution  upon  reading  such  affidavits  and  exhibits  on  te 
4th  day  of  May  last;  Uie  several  affidavits  of  Samuel  Thomas  Hills  and  Bidnsi 
Nealer,  and  a  rule  of  this  Court  to  the  same  annexed,  filed  the  last  Trinity  Tenn ;  Al 
rule  of  this  Court  made  in  this  prosecution  on  reading  the  last-mentioned  affidavit  mA 
exhibit  on  the  6th  day  of  June  last ;  the  writ  of  certiorari  issued  in  this  prosecutifliiil 
pursuance  of  such  last-mentioned  rule,  and  the  return  made  thereto." 

From  those  affidavits,  it  appeared  that  Samuel  Thomas  Hills  did,  on  the  25th  day  of 
April,  1844,  personally  serve  Joseph  Berens,  Esq.,  one  of  her  Majesty's  justices  of  tfai 
peace  in  and  for  the  said  county  of  Kent,  with  a  notice  of  an  intended  application  to  faff 
Majesty's  Court  of  Queen's  Bench,  at  Westminster,  for  a  writ  of  certiorari  to  renoit 
into  the  said  court  a  certain  order  in  the  said  notice  mentioned,  made  at  a  Genod 
Quarter  Sessions  of  the  Peace  held  at  Maidstone,  in  and  for  the  said  county,  on  the4tb^ 
day  of  January  then  last,  of  which  notice  the  paper  writing  to  his  affidavit  annexed  W 
A  copy. 

That  William  Francis  Holcroft  did,  on  the  said  25th  day  of  April  instant,  sent 
James  Jacobson,  Esq.,  one  of  her  Majesty's  justices  of  the  peace  in  and  for  the  mii 
county,  with  a  duplicate  of  the  said  notice,  by  leaving  the  same  with  a  servant  of  the 
said  James  Jacobson,  at  the  residence  of  him  the  said  James  Jacobson,  situate  at  Betf* 
sted,  in  the  said  county  of  Kent. 

That  the  said  James  Jacobson,  Esq.,  and  Joseph  Berens,  Esq.,  were  two  of  Ite 
justices  present  at  the  said  General  Quarter  Sessions  of  the  Peace  at  which  the  said 
order  in  the  said  notice  mentioned  was  made,  and  were  two  of  the  same  justioea  wboit 
names  appeared  and  were  mentioned  in  the  heading  or  caption  of  the  said  order* 

The  following  is  a  copy  of  the  notice  above  mentioned  :— 

"  To  Joseph  Berens  and  James  Jacobson,  Esqrs.,  two  of  herMijeitf't 
justices  of  the  peace  for  tlie  county  of  Kent 

*'Take  notice,  that  her  Majesty's  Court  of  Queen's  Bench,  at  Westminster,  wiUte 
moved  after  six  days  from  the  time  of  serving  this  notice,  or  as  soon  after  as 


eaxd,  for  a  writ  of  certiorari  on  behalf  of  the  mhahitania  of  the  pariah  of  Seren* 
the  county  of  Kent,  to  remove  into  the  said  court  a  certain  order  made  at  a 
Quarter  SessionB  of  the  Peace  held  at  Maidstone,  in  and  for  the  county  of  Kent, 
Ith  day  of  January  last,  by  which  order  it  was  ordered  that  a  certain  other 
ide  by  two  of  her  Majesty's  justices  of  the  peace  for  the  said  county  of  Kent» 
emoval  of  one  Elizabeth  Quinnell  from  the  said  parish  of  Sevenoidcs,  in  the 
anty  of  Kent,  to  the  parish  of  St.  Luke,  in  the  county  of  Middlesex,  be 
;  and  by  which  first- mentioned  order  it  was  also  further  ordered  that  the  over- 
'  the  poor  of  the  said  parish  of  Sevenoaks  should  forthwith  pay  unto  the 
s  of  the  poor  of  the  said  parish  of  St.  Luke  the  sum  of  5/.  for  and  towards  the 
d  charges  they  had  been  at  in  and  about  a  certain  appeal, 
sd  this  25th  day  of  April,  1844. 

**  AuvTBK  and  Holcboft, 
"  Attorneys  for  the  inhabitants  of  the  said  parish  of  Sevenoaks/* 
affidavit  of  William  Francis  Holcroft  stated  that  he,  the  deponent,  and  one 
Lennard  Austen,  his  partner,  were  retained  and  employed  by  and  on  behalf  of  the 
%ts  of  the  parish  of  Sevenoaks,  in  the  prosecuting  and  the  conducting  an  appeal, 
i  the  said  inhabitants  were  the  respondents,  against  a  certain  order  dated  the 
f  of  July  now  last  past,  under  the  hands  and  seals  of  William  Lambard,  Esq., 
d  Viscount  Holmesdale,  two  of  her  Majesty's  justices  of  the  peace  acting  in  and 
!Ounty  of  Kent,  one  whereof  being  of  the  quorum,  for  the  removal  of  one  Eliza- 
linnell  from  tiie  parish  of  Sevenoaks,  in  the  said  county,  to  the  parish  of 
e,  in  the  county  of  Middlesex. 

peared  also  that  the  respondents  did  not  attend  at  the  Court  of  Quarter  Ses- 
lich  made  the  order ;  that,  on  the  4th  of  May,  1844,  a  rule  nisi  for  a  certiorari 
ated,  and  on  the  6th  of  June  it  was  made  absolute,  no  cause  being  shewn.  In 
ce  of  that  rule,  a  writ  of  certiorari  issued,  and  a  return  was  made.  That  return 
I  the  following  order  of  Sessions : — 

r/.— At  the  General  Quarter  Sessions  of  the  Peace  of  our  Lady  the  Queen 
it  Maidstnne,  in  and  for  the  county  of  Kent,  on  Thursday,  in  the  week  next  after 
L  day  of  December,  to  wit,  the  4th  day  of  January,  in  the  seventh  year  of  the 
our  Sovereign  Lady  Victoria,  by  the  grace  of  God,  of  the  United  Kingdom  of 
ritain  and  Ireland,  Queen,  Defender  of  the  Faith,  before  Joseph  Berens,  James 
a,  John  Malcolm,  Esqrs.,  and  others,  their  associates,  justices  of  our  said  Lady 
en,  in  the  said  county ;  and  also  to  hear  and  determine  divers  felonies,  trespasser » 
ir  misdemeanors  in  ^e  same  county  perpetrated. 

m  an  appeal  made  unto  this  Court  by  the  inhabitants  of  the  parish  of  St.  Luke, 
lunty  of  Middlesex,  from  an  order  made  by  two  of  her  Majesty's  justices  of  the 
r  this  county,  for  the  removal  of  Elizabeth  Quinnell  from  the  parish  of  Seven- 
i  this  county,  to  the  said  parish  of  St.  Luke,  there  to  be  provided  for.  Now» 
iding  the  said  order,  and  bearing  counsel,  and  what  could  be  alleged  on  both 
:  is  ordered  by  this  Court  that  the  said  order  so  made  by  the  said  justices  be, 
same  is  hereby  in  all  points,  quashed.  And  it  is  further  ordered  by  this  Court, 
i  overseers  of  the  poor  of  the  said  parish  of  Sevenoaks  pay  to  the  overseers  of 
r  of  the  said  parish  of  St.  Luke  the  sum  of  5/.,  for  and  towards  the  costs  and 
they  have  been  at  in  and  about  the  said  appeal. 

"  By  the  Court,  "  Wildbs." 

fs  (April  23)  shewed  cause. — ^This  application  rests  upon  two  grounds  :  the  first 
the  notice  of  the  application  for  a  certiorari  was  not  served  upon  two  of  the  jus- 
lo  were  present  at  tiie  time  when  the  order  was  made  (a) ;  the  second,  that  the 

der  Stat.  13  Geo.  2,  c.  18,  s.  5,  'which  pro-  duly  proTed  upon  oath  that  the  said  party  or  parties 

it  "  No  writ  of  certiorari  shall  he  granted,  wjAng  for  the  same  hath  or  have  given  six  days* 

rdi,  or  allowed,  to  remove  any  conviction,  notiee  thereof  in  writing  to  the  jnstice  or  justices,  or 

,  order,  or  other  proceedings  had  or  made  two  of  them  (if  so  manv  there  he),  by  and  before 

ire  any  jnstice  or  justices  of  the  peace  of  whom  snch  conviction,  judgment,  order,  or  other 

y,  dty,  borough,  town  corporate,  or  liberty,  proceedlnes  shall  be  so  had  or  made,  to  the  end  that 

peetivie  General  or  Quarter  Sessions  tliere-  such  Hurtloe  or  justices,  or  the  parties  therein  con- 

I  such  certiorari  be  moved  or  applied  for  eemed,  nay  shew  caose,  if  he  or  they  shall  so  think 

I  calendar  months  next  after  such  convic-  fit,  agidnst  the  issuing  or  granting  such  cerftdrori.'* 
dudl  be  to  had  or  mode,  and  unless  it  be 
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attorney  giving  the  notice  did  not  appear  to  be  authorized  to  act  on  the  part  of  the  panah 
of  Sevenoaks  ;  but  there  is  a  preliminary  inquiry,  whether  the  Court  will  now  entntna 
these  objections.  The  parties  have  come  so  late,  that  this  is  in  the  nature  of  anapplia- 
tion  to  the  indulgence  of  the  Court ;  and  before  granting  it,  the  Court  would,  at  dl 
events,  require  some  merits  to  be  shewn.  After  the  writ  has.  issued,  this  applicatkn 
is  not  necessarily  too  late ;  but  the  Court  has  a  discretion  to  exercise.  22.  ▼•  Wakh 
field  (1  Burr.  488)  and  R.  v.  NicholU  (5  T.  R.  280,  n.) ;  both  cited  in  R.  v.  Rat^dm 
(5  Dowl.  539) ;  where  a  writ  of  certiorari  was  quashed,  on  the  ground  that  the  aotke 
had  been  served  only  on  one  justice  present  at  the  Sessions,  the  other  justice  who  ma 
served  not  having  been  present.  In  that  case  also  the  objection  was  taken  that  the 
application  was  too  late  ;  but  Patteson,  J.»  in  giving  judgment,  said  :  V  On  the  othv 
hand,  the  case  of  22.  v.  NichoUs  was  cited,  and  on  the  authority  of  that  case  (witkati 
deciding  that  in  all  cases  such  a  motion  may  be  made  after  any  lapse  of  time),  I  tluidt 
this  motion  was  not  too  late.  In  that  case  a  rule  nisi  for  a  certiorari  was  obtuntd 
in  Hilary  Term,  no  notice  having  been  given  to  the  parties  before  obtaiaing  tte 
rule.  The  rule  was  obtained  on  tibe  3rd  of  February ;  was  served  and  aade  alMolsle 
on  the  10th,  no  cause  being  shewn;  so  that  more  than  six  days  eli^psed  betvMi 
the  time  of  moving  for  the  rule  and  making  it  absolute.  In  Easter  Term  f(^wiq|^,t 
motion  was  made  to  quash  the  certiorari,  and  the  Court  said  the  practica  had  been  to 
give  notice  before  moving  for  the  rule  aiW.  Now,  though  it  does  not  appear,  from  Ik 
report  of  the  case,  that  the  objection  of  the  motion  having  been  made  too  kite  was  madii; 
yet  it  is  clear  that  it  must  have  been,  and  the  Court  said  that  the  rule  nisi  was  not  »► 
tice  to  the  justices,  and  then  quashed  the  certiorari.  That  case,  therefore,  is  directly  ii 
point,  and  this  rule  must  be  made  absolute."  lliat  case  is  distdnguishsble  from  tkc 
present ;  for  there  it  is  evident,  although  not  stated,  that  a  ease  had  been  granted  by  the 
Sessions ;  and  even  there  the  learned  judge  impliedly  admits  that  there  are  cases  ii 
which  the  objection  ought  to  prevail.  [Pattbson,  J.— -In  the  recent  case  of  JB.  v. 
Justices  of  West  Riding,  decided  in  last  Michaelmas  Term,(a)  I  decided,  upon  tk 
authority  of  R.  v.  Justices  of  Sussex,(b),  that,  notwithstaiading  a  case  has  bcfli 
granted  by  the  Sessions,  notice  of  the  application  for  a  certiorari  mnst  be  givea  to  ts* 
justices.]  But  where  no  case  has  been  granted,  the  Court  will  not  entortain  dibtoif 
applications.  Now,  as  to  the  second  objection,  the  affidavit  states  liiat  Mean 
Holcroft  and  Austen  were  the  attorneys  retained  and  employed  by  and  on  htibtUd 
the  parish  of  Sevenoaks  to  prosecute  and  conduct  the  appeal;  and  that  retaiav 
extends  to  the  time  of  giving  notice  of  certiorari.  It  was  laid  down  in  22.  t.  Lm 
cashire  (4  B.  8l  Aid.  289),  that  the  notice  must  state  on  the  face  of  it  the  name  of  tkt 
party  applying  for  the  writ,  and  that  the  signature  of  the  attorneys  without  sayiSS 
for  whom  they  appeared  was  not  sufficient ;  but,  in  R,  v.  Lancashire  (II  Ad.  &  K 
144),  a  notice  subscribed  by  A  B,  "  solicitor  for  C  D,"  the  party  intending  to  moie 
for  the  writ,  was  held  sufficient,  without  stating  expressly  that  C  D  was  suing  fat 
the  certiorari,  and  without  an  affidavit  that  the  notice  was  in  fact  served  at  his  instsnoe, 
the  justices  who  shewed  cause  not  offering  any  affidavits  to  the  contrary.  And  the  pn* 
sent  is  a  much  stronger  case  than  that ;  for  there,  in  the  body  of  the  notice  no  mentioa 
was  made  of  the  person  at  whose  instance  the  motion  was  to  be  made.  So  in  A.v« 
Solly  (9  Dowl.  115)  the  notice  was  signed  in  the  name  of  a  solicitor,  as  "  soUdtor 
for  the  present  churchwardens  and  overseers  of  Market  Harborough,"  and  was  beii 
sufficient.  There  also  a  question  was  raised,  whether  the  solicitor  had  authority  to 
act  on  behalf  of  both  the  churchwardens  and  overseers,  or  on  behalf  of  the  chuidi- 
wardens  only  j  and  upon  the  affidavits,  Patteson,  J.,  decided  that  he  had  authority 
from  both.  Then,  as  to  the  first  objection,  it  sufficiently  appears  that  the  two  justkel 
served  were  two  of  the  justices  by  and  before  whom  the  order  was  made.  The  affidsnt 
states  that  they  were  present,  and  they  are  named  in  the  heading  or  caption  of 
the  order.  [Williams,  J. — ^The  same  general  heading,  I  believe,  does  for  every  pro- 
ceeding during  the  whole  Sessions.]  That  may  be  so ;  and  it  must  be  presumed  to  bet 
correct  statement ;  otherwise,  how  are  parties,  themselves  not  present  at  the  Sessions,  to 
know  what  justices  were  present  and  what  justices  not  ?  llie  order  in  the  present 
case  was  made  in  the  absence  of  the  parish  of  Sevenoaks  ;  we,  therefore,  had  not  tbe 
(a)  1  New  Sett.  Cu.  406.  (b)  1  M.  &  S.  631. 


EASTER  TERM,  1845.  2ff7 

Midinarf  means  of  informing  ourselves  as  to  the  jusUces  who  were  present ;  hut  we 
eeerve  an  order  purporting  on  the  face  of  it  to  have  heen  made  "  at  the  Greneral  Quarter 
^enkms,  he,  holden,  &c.,  before  Joseph  Berens,  James  Jacobson,  John  Malcolm, 
^p.,  and  others  their  associates,  &c. ;"  and  then  we  serve  our  notice  upon  two  of 
boae  justices.  R.  v.  Cartworth  (5  Q.  B.  201, 1  Dowl.  &  L.  837,  13  L.  J.  N.S.  M.C. 
!8)  Will  be  relied  upon  by  the  other  side ;  but  there  the  objection  was  to  the  affidav/t 
f  the  eervice  of  the  notice ;  and  that  affidavit  stood  alone  ;  there  was  nothing  to  help 
t  OB  the  fiEice  of  the  order,  as  here ;  there  was  in  that  case  no  identification  of  the 
Btioes  at  all.  [Patteson,  J. — ^There  they' might  have  been  appointed  after  the  order, 
)r  all  that  appeared.]  The  orders  of  Quarter  Sessions  are  not  like  orders  of  Petty 
Mons,  which  are  signed  by  individuals;  they  are  the  orders  of  the  Court,  and 
ot  of  the  individuals  composing  it.  There  is  another  case  of  R,  v.  Gilberdike 
IQ.B.  207,  13  Law  J.  N.S.  M.C.  46),  in  which  a  writ  of  certiorari  was  quashed, 
MMne  the  affidavit  on  which  it  was  granted  stated  that  notice  had  been  served  on 
I  and  F.,  who  were  justices  of  the  riding ;  but  were  not  sworn  to  have  been  present 
plm  the  order  was  made ;  but  that  is  a  very  different  case ;  there  can  be  no  doubt 
bit  that  is  insufficient ;  and  the  principal  point  decided  in  that  case  was,  that  the 
flfeet  could  not  be  cured  after  the  six  mondis  had  elapsed,  by  affidavits  stating  that 
ley  were  present  at  the  hearing  of  the  appeal.  In  the  present  case  no  affidavit  is 
•de  on  the  other  side  stating  that  these  justices  were  not  present ;  and,  at  all  events, 
ley  are  not  in  a  condition  to  take  this  objection,  because  six  weeks  after  it  was 
■db  they  senwd  this  very  order,  now  in  question,  upon  the  parish  of  Sevenoaks  as  a 
Kd  order.  It  is  not  open  to  them,  therefore,  to  say  that  the  order  was  not  made  by 
e  partieB  before  whom  it  appears  to  have  been  made.  The  same  point  arose  in  A.  v. 
\ejM9tic€9  ^  the  We9t  Riding  (1  New  Ses.  Cas.  406) ;  but  there,  as  in  R.  v.  Cart- 
wtht  the  affidavit  stood  alone,  and  the  learned  judge  considered  that  it  was  consistent 
dir  the  affidavit  that  the  justices  were  either  present  or  absent  when  the  appeal  was 
led ;  whereas  it  ought  to  have  shewn  that  they  were  actually  on  the  bench  at  the 
■e  the  appeal  was  heard.  If  the  information  is  not  to  be  collected  from  the  general 
iidmg  of  the  order,  whence  is  it  to  be  obtained  ?  The  clerk  of  the  peace  could  not 
v^H;  he  cannot  be  supposed  to  see  what  justices  are  present  during  the  whole 
nrions.  [Williams,  J.— 'Are  you  not  now  attacking  that  general  heading  upon 
lueh  yoQ  lely  ?]  No ;  I  am  shewing  that  this  extreme  nicety  is  not  necessary,  and 
Mt  tl^  Court  will  take  notice  of  sndi  notorious  facts  :  as  Patteson,  J.  said  in  R.  v. 
I*  Justices  of  the  West  Riding,  "  We  know,  in  point  of  fact,  that  the  Sessions 
■Mtimes  last  several  days,"  although,  in  point  of  law,  they  are  presumed  to  be 
Mday.  If  extreme  strictness  is  to  be  adopted  in  the  construction  of  this  statute, 
rivould  not  be  enough  even  to  shew  that  the  justices  served  were  present ;  because 
My  might  have  dissented  from  the  decision  of  the  majority,  and  then  in  strictness 
:  could  not  be  said  that  by  and  before  them  the  order  was  made. 
Pnskley,  contrii. — ^The  question  is,  whether  the  order  now  before  the  Court,  with  the 
Qtrai  beading  attached  to  all  orders  made  at  the  same  Sessions,  is  sufficient  to  dis- 
M^aimh  this  from  the  last  case  of  12.  v.  The  Justices  of  the  West  Riding  (Darlon  v. 
mtam  West,  1  New  Sess.  Cas.  406) ;  and  it  is  hardly  possible  so  to  contend  in  the 
eeof  the  two  statutes  (59  Geo.  3,  c.  28and  7  Wm.  4  &  1  Vict.  c.  19,  s.  4),  which  enable 
•  Court  of  Quarter  Sessions  to  divide  itself  into  two  Courts,  sitting  at  the  same  time ; 
r  hofw  can  one  general  heading  be  applicable  to  both  Courts  ?  But  assuming,  as  in 
.  ▼.  Manchester  and  Leeds  Railway  Company  (8  Ad.  &  £.  413),  that  the  caption 
qr  be  taken  as  proving  the  facts  stated  in  it,  the  caption  of  this  order  would  go  no 
rtber  than  to  prove  that  the  two  justices  had  attended  the  Sessions  ;  and  they  might 
fe  attended  the  Sessions  without  being  present  at  the  hearing  of  any  one  particular 
peaL  Further,  the  caption  of  the  order  cannot  help  the  defect  in  the  affidavits, 
snse  it  is  not  on  oath.  In  R.  v.  Bloxham  (2  D.  &  L.  168,  and  ante,  p.  123)  the 
nrt  quashed  a  writ  of  certiorari,  because  the  jurat  of  the  affidavit  upon  which  the 
it  iMued  omitted  the  words  "  before  me  "  (a  commissioner)  ;  although,  in  a  deca- 
nt annexed  to  the  affidavit,  and  referred  to  therein,  those  words  occurred.  [Wioht- 
m,  J. — But  here  you  serve  the  order  with  this  general  heading.]  Yes ;  but  that 
ivcs  nothing.    [Wiohtmak,  J. — ^Does  it  not  raise  a  presumption  as  against  you  ?] 
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The  present  case  is  stronger,  for  the  settlement  is  made  out  by  admowlnrtgrncnt',  aed 
may,  therefore,  have  been  gained  many  years  before.  The  case  of  RexY»  (hdiam  isaot 
an  authority  for  the  position  that  full  age  raises  the  presumption  of  emancipation, 

Eule  absolute  to  ^[uath  the  order  if  Se$tkatk 
J.  C.  5. 


Q.B.  Saturday,  April  26. 
The  Qubbn  v.  The  Inhabitants  or  Sbvbnoakb, 

Certiorari — Notice  to  ju9tieeo— 'Attorney* »  authority . 

An  order  of  Sesnom  wtu  made,  in  the  absence  of  the  respondents,  quashing  an  order  ofrenwoai,  ani 
ordering  the  respondents  to  pay  costs.  The  caption  of  the  order  of  Sessions  stated  it  to  kmve  been 
made  **  at  the  General  Quarter  Sessions  of  the  Peace,  Sfc,  holden  at,  ^v.,  brfore  J.  B,,  J.  /.,  ami 
J,  M,,  Esqrs.,  and  others,  their  associates,  justices,**  Sfc,  That  order  was  served  by  ike  appellMh 
mpon  the  respondents,  who  thereupon  sorted  notice  1^ certiorari  upon  J»B,  and  /.  J./  mmi tie 
qffldaoit  upon  which  the  rule  for  the  certiorari  was  obtained  stated  thai  /.  B,  and  J.  /•  were  jirf* 
sent  at  the  Sessions  at  which  the  order  was  made. 

UM  a  sufficient  notice  qfthe  t^UeaHonfor  a  certiorari  within  the  meaniny  of  13  Gee.  2,  e.  18,  #•  5* 

The  notice  qf  certiorari  stated  that  the  application  would  be  made  **  on  behalf  f^  the  inkabitaufe  ^ 
the  parish  qf  S.,"  and  was  stoned  '*A.  and  H.,  attorneys  for  the  inhabitamts  qfike  euid  ^ 
qfS.**     The  affidamt  on  which  the  explication  was  made  stated  that  "  A,  and  H.  were 
and  employed  by  and  on  behalf  of  the  inhabitants  of  the  parish  qf  S.,  in  proseeutiny  and  i 
ing  an  appeal,  in  which,"  ifc.  {describing  the  appeal). 

Held,  that  the  authority  qfthe  attorneys  sufficiently  appeared. 

P ASHLEY,  in  last  Hilary  Term  (Jan.  18),  obtained  a  rule  calling  on  the  defendanti 
to  shew  cause  why  the  writ  of  certiorari  issued  in  this  prosecution  should  not  be 
quashed ;  which  rule  was  drawn  up  "  upon  reading  the  severaL  affidavits  of  WilliHE 
Francis  Holcroft  and  another,  and  a  paper  writing  thereto  annexed ;  Hiomaa  Waiipg. 
and  others,  and  a  paper  writing,  and  a  paper  partly  printed  and  partly  written,  thereto 
annexed ;  and  the  said  William  Francis  Holcroft,  filed  the  last  Easter  Term ;  the  rale  of 
this  Court  made  in  this  prosecutbn  upon  reading  such  affidavits  and  exhibita  on  tiba 
4th  day  of  May  last;  tiie  several  affidavits  of  Samuel  Thomas  Hills  and  Ridnid 
Nealer,  and  a  rule  of  this  Court  to  the  same  annexed,  filed  the  last  Trinity  Torm ;  lit 
rule  of  this  Court  made  in  this  prosecution  on  reading  the  last-mentioned  affidavit  ni 
exhibit  on  the  6th  day  of  June  last ;  the  writ  of  certiorari  issued  in  this  prosecutiflaa 
pursuance  of  such  last-mentioned  rule,  and  the  return  made  thereto." 

From  those  affidavits,  it  appeared  that  Samuel  Thomas  Hills  did,  on  the  25th  day  of 
April,  1844,  personally  serve  Joseph  Berens,  Esq.,  one  of  her  Majesty's  justicea  of  the 
peace  in  and  for  the  said  county  of  Kent,  with  a  notice  of  an  intended  application  to  her 
Majesty's  Court  of  Queen's  Bench,  at  Westminster,  for  a  writ  of  certiorari  to  remoie 
into  the  said  court  a  certain  order  in  the  said  notice  mentioned,  made  at  a  Oensnl 
Quarter  Sessions  of  the  Peace  held  at  Maidstone,  in  and  for  the  said  county,  on  the4tfi 
day  of  January  then  last,  of  which  notice  the  paper  writing  to  his  affidavit  annexed  «•! 
A  copy. 

lliat  William  Francis  Holcroft  did,  on  the  said  25th  day  of  April  instant*  sent 
James  Jacobson,  Esq.,  one  of  her  Majesty's  justices  of  the  peace  in  and  for  the  and 
county,  with  a  duplicate  of  the  said  notice,  by  leaving  the  same  with  a  servant  of  the 
said  James  Jacobson,  at  the  residence  of  him  the  said  James  Jacobson,  situate  at  Beir* 
ated,  in  the  said  county  of  Kent. 

That  the  said  James  Jacobson,  Esq.,  and  Joseph  Berens,  Esq.,  were  two  of  tibe 
justices  present  at  the  said  General  Quarter  Sessions  of  the  Peace  at  which  the  said 
<Hrder  in  the  said  notice  mentioned  was  made,  and  were  two  of  the  same  justices  whose 
names  appeared  and  were  mentioned  in  the  heading  or  caption  of  the  said  order. 

The  foUowing  is  a  copy  of  the  notice  above  mentioned : — 

"  To  Joseph  Berens  and  James  Jacobson,  Esqrs.,  two  of  herMajestf^t 
justices  of  the  peace  for  the  county  of  Kent. 

«'  Take  notice,  that  her  Majesty's  Court  of  Queen's  Bench,  at  Westminster,  wiU  be 
moved  after  six  days  from  the  time  of  serving  this  notice,  or  as  soon  after  as 


cm  be  faeud,  for  a  writ  of  certwrari  on  behalf  of  tbe  inhabitants  of  the  pariah  of  Seren- 
oaks,  in  the  county  of  Kent,  to  remove  into  the  said  court  a  certain  order  made  at  a 
General  Quarter  Sessions  of  the  Peace  held  at  Maidstone,  in  and  for  the  county  of  Kent, 
on  the  4th  day  of  January  last,  by  which  order  it  was  ordered  that  a  certain  other 
-order  made  by  two  of  her  Majesty's  justices  of  the  peace  for  the  said  county  of  Kent, 
inr  the  removal  of  one  Elizabeth  Quinnell  from  the  said  parish  of  Sevenoaks,  in  the 
said  county  of  Kent,  to  the  parish  of  St.  Luke,  in  the  county  of  Middlesex,  be 
•quashed  ;  and  by  which  first- mentioned  order  it  was  also  further  ordered  that  the  over- 
seers of  the  poor  of  the  said  parish  of  Sevenoaks  should  forthwith  pay  unto  the 
•overseers  of  the  poor  of  the  said  parish  of  St.  Luke  the  sum  of  5/.  for  and  towards  the 
exists  and  charges  they  had  been  at  in  and  about  a  certain  appeal, 
"Dated  this  25th  day  of  April,  1844. 

"  AuffTBir  and  Holcboft, 

"  Attorneys  for  the  inhabitants  of  the  said  pariah  of  Sevenoaks/* 

The  affidavit  of  William  Francis  Holcroft  stated  that  he,  the  deponent,  and  one 

-iSe^rge  Lenmard  Austen,  his  partner,  were  retained  and  employed  by  and  on  behalf  of  the 

^mkabitante  of  the  parUh  of  Sevenoaks,  in  the  prosecuting  and  the  conducting  an  appeal, 

an  which  the  said  inhabitants  were  the  respondents,  against  a  certain  order  dated  the 

.S9th  day  of  July  now  last  past,  under  the  hands  and  seals  of  William  Lambard,  £sq.» 

•and  Lord  Viscount  Hcdmesdale,  two  of  her  Majesty's  justices  of  the  peace  acting  in  and 

4ar  the  county  of  Kent,  one  whereof  being  of  the  quorum,  for  the  removal  of  one  Eliza- 

lieth  Qoinnell  from  tiie  parish  of  Sevenoaks,  in  the  said  county,  to  the  parish  of 

St.  Luke,  in  the  county  of  Middlesex. 

It  appeared  also  that  the  respondents  did  not  attend  at  the  Court  of  Quarter  Ses- 
-■■Diu  which  made  the  order ;  that,  on  the  4th  of  May,  1844,  a  rule  nisi  for  a  certiorari 
ytrwm  granted,  and  on  the  6th  of  June  it  was  made  absolute,  no  cause  being  shewn.  In 
pnnnance  of  that  rule,  a  writ  of  certiorari  issued,  and  a  return  was  made.  That  return 
SHt  forth  the  following  order  of  Sessions : — 

^'  Kent. '^At  the  General  Quarter  Sessions  of  the  Peace  of  our  Lady  the  Queen 
Inlden  at  Maidstone,  in  and  for  the  county  of  Kent,  on  Thursday,  in  the  week  next  after 
Hm  28th  day  of  December,  to  wit,  the  4th  day  of  January,  in  the  seventh  year  of  the 
ngn  of  our  Sovereign  Lady  Victoria,  by  the  grace  of  God,  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  Queen,  Defender  of  the  Faith,  before  Joseph  Berens,  James 
Jaeobaon,  John  Malcolm,  Esqrs.,  and  others,  their  associates,  justices  of  our  said  Lady 
liM  Qaeen,  in  the  said  county ;  and  also  to  hear  and  determine  divers  felonies,  trespasses* 
and  other  misdemeanors  in  the  same  county  perpetrated. 

'*  Upon  an  appeal  made  unto  this  Court  by  the  inhabitants  of  the  parish  of  St.  Luke, 
in  the  county  of  Middlesex,  from  an  order  made  by  two  of  her  Majesty's  justices  of  the 
peace  for  thu  county,  for  the  removal  of  Elizabeth  Quinnell  from  the  parish  of  Seven- 
oaka,  in  this  county,  to  the  said  parish  of  St.  Luke,  there  to  be  provided  for.  Now, 
iqpoa  reading  the  said  order,  and  bearing  counsel,  and  what  could  be  alleged  on  both 
aides,  it  is  ordered  by  this  Court  that  the  said  order  so  made  by  the  said  justices  be, 
smd  the  same  is  hereby  in  all  points,  quashed.  And  it  is  further  ordered  by  this  Court, 
that  the  overseers  of  the  poor  of  the  said  parish  of  Sevenoaks  pay  to  the  overseers  of 
liie  poor  of  the  said  parish  of  St.  Luke  the  sum  of  5/.,  for  and  towards  the  costs  and 
chargea  they  have  been  at  in  and  about  the  said  appeal. 

"  By  the  Court,  "  Wildks." 

J)eedes  (April  23)  shewed  cause. — ^This  application  rests  upon  two  grounds  :  the  first 
is,  that  the  notice  of  the  application  for  a  certiorari  was  not  served  upon  two  of  the  jus- 
tices who  were  present  at  tiie  time  when  the  order  was  made  (a) ;  the  second,  that  the 

(a)  Under  stat.  13  Geo.  2,  c.  18,  a.  5,  ivhich  pro-  duly  proTed  upon  oath  that  the  said  party  or  parties 
mcs,  that  "  No  writ  of  eertiorari  shall  be  granted,  iving  for  the  tame  hath  or  have  given  six  days* 
Inned  fotth,  or  alkmcd,  to  remove  any  conviction,  notice  thereof  in  writing  to  the  justice  or  justices,  or 
iodgment,  order,  or  other  proceedings  liad  or  made  two  of  them  (if  so  manv  there  be),  by  and  before 
Dy  or  before  any  justice  or  justices  of  the  peaee  of  whom  such  conviction,  judgment,  order,  or  other 
any  eomty,  city,  borough,  town  corporate,  or  liberty,  proceedlnn  shall  be  so  had  or  made,  to  the  end  that 
«r  thB  Rspeetiw  General  or  Quarter  Sessions  there-  Mieh  iustiee  or  justices,  or  the  parties  therein  cott- 
on valesa  rach  urtiormi  be  moved  or  applied  for  cemed,  may  shew  cause,  if  he  or  they  shall  so  think 
withla  six  calendar  months  next  after  such  convic-  fit,  against  the  issuing  or  granting  such  certiorariJ'* 
tioBi  &e.  sImU  be  ao  had  or  SMfei  and  unless  it  be 


566  MAOnrTRATES'  GASES. 

It  is  a  conditioii  precedent,  that  two  of  the  justices  who  were  present  shall  be 
and  no  intendment  can  supply  a  defect  in  the  proof  of  that  service.     It  is  inconreet  to 
say  that  service  upon  two  who  were  present,  and  dissented  from  the  deciBioa  of  tfaft 
majority,  would  not  be  a  service  upon  two  of  the  justices  by  and  before  who»  tke 
order  was  made ;   for  the  act  of  the  majority  is  the  act  of  all,  and  is  always  so 
treated  by  the  Court.     It  is  remarkable  that  the  fact  of  the  Quarter  Sessions  not  hxriag 
granted  a  case  should  be  used  as  an  argument  on  the  other  side ;  for  in  the  cases  sf 
J2.  v.  Cartioorth,  (a)  and  R.  v.  The  Justices  of  the  West  Riding,  (b)  the  fisct  that  ths 
case  had  been  granted,  was  employed  as  an  argument  to  shew  that  there  was  so 
necessity  for  serving  any  notice  on  two  justices ;  and  those  two  cases  are  also  cksr 
authorities  upon  the  other  points.     They  shew  the  necessity  of  proving  that  the  justioM^ 
served  were  present  when  the  appeal  was  heard,  although  a  case  for  the  opinion  of  thii- 
Court  may  have  been  granted  by  the  Sessions.    The  other  objectioa  is  dssd^ 
good.     If  an  attorney's  authority  is  determined  by  the  judgment  in  an  acti<Mi  in 
the  superior  Courts,  d.  fortiori  must  it  be  determined  by  the  judgment  on  apped 
at  the  Courts  of  Quarter  Sessions.     This  Court,  in  R.  v.  The  Justices  of  the  West 
Riding   (Drighlington  v.  Pudsey,  2  Q.  B.  505,   I   Gale  &  D.   706),  expressed  iti 
approval  of  the  conduct  of  an  attorney,  who,  after  the  hearing  of  an  appeal  at  the 
Sessions,  waited  to  obtain  the  sanction  of  the  township,  before  applying  to  this 
court  for  a  mandamus.     And  in  Rolle's  Ab.  Attorney  (M.),  it  is  distinctly  laid  down 
that  the  authority  of  the  attorney  determines  with  the  judgment ;  and  that  is  recog- 
nized and  admitted  in  Barker  v.  St.  Quintin  (12  M.  &  W.  441).      [Williams, 
J. — ^The  attorneys  never  supposed  that  their  authority  would  be  questioned.]    Thik 
will  not  make  their  proceedings  valid,  if  they  appear  to  be  without  authority.    He 
case  of  R,  v.  The  Justices  of  Lancashire  (11  Ad.  &  £11.  144),  (c)  is  quite  dLstingaiA- 
able;  there  the  form  of  the  notice  was  the  main  question ;  but  here  the  question ii^ 
whetlier  it  is  sufficiently  proved  that  the  attorney  had  authority  to  give  notice  to  tks 
justices  of  the  intention  to  apply  for  the  certiorari.    That  fact  ou^t  to  be  proved « 
oath ;  and  the  case  of  R.  v.  Lancashire  proceeded  mainly  upon  this,  that  the  jnstkei 
might  have  shewn  as  cause  for  not  granting  a  certiorari  that  the  party  whose  aapB 
appeared  on  the  notice  was  not  the  party  really  applying  for  the  writ^  and  that  Ac^ 
had  not ;  and  upon  that  ground  the  objection  was  disposed  of  in  the  course  of  tie 
argument.    The  attorney's  authority  ought  to  appear,  and  the  signatitte  as  stonA 
proves  nothing.     {Lewis  v.  Lord  Tankerville,  11  Mee.  &  W.  109.)    Thefe  the  CdW 
refused  to  set  aside  a  warrant  of  attorney,  because  it  was  not  sworn  that  the 
who  made  the  application,  and  who  stated  himself  to  have  been  for  many  yean, 
still  to  be,  the  attorney  for  the  defendant,  had  received  any  express  authority  to  mtV 
the  application.     Lastly,  this  objection  is  in  time  ;  that  is  placed  beyond  doabt  by  tfti--  j 
cases  of  i2.  V.  Cartworth  and  R.  v.  Bloxham,  in  both  of  which  the  application  to  ^MlK  \ 
the  writ  was  made  shortiy  before  the  case  in  the  Crown  Paper  was  coming  on  to  to  j 
heard  on  the  merits ;  and  the  Court  is,  therefore,  asked  to  quash  this  writ,  not  si  4  \ 
matter  of  grace  and  favour,  but  ex  debito  justitia.  Cur.  mi».  vuUk     \ 

Lord  Dbnman,  C.  J.,  now  gave  judgment. — We  have  considered  this  case,  and  m  ' 
of  opinion  that  the  rule  must  be  discharged.     In  the  argimient,  a  recent  case  of  A*f» 
The  Justices  of  the  West  Riding  was  relied  upon  by  the  appellants ;  but  that  esse  H 
clearly  distinguishable  from  the  present.     In  that  case  both  the  parties  to  the  ^ff^^ 
were  present  at  the  Sessions ;  and  the  affidavit  of  service  of  the  notice  contained  SS 

(a)  In  R.  y.  Carttoorth,  Lord  Denman,  C.  J., said,  on  looking  at  the  case  of  R,  t.  The  Justket  ^^ 
'*  It  is  trne,  the  Sessions  had  granted  a  case  ;  but  it  snr,  it  is  qnite  clear  that  the  Court  hat  uMT 
is  jnst  possible  that  justices  may  wish  to  allege  that     determined  that  not  to  be  sofBdeBt ;  asd,  I 


no  leave  to  state  a  case  was  really  reserved ;  or,      I  cannot  talce  upon  myself  to  overrale  that  OS**?, 
that  it  was  reserved  on  terms  which  have  not  been         (c)  The  marginal  note  upon  this  point  U  ai  H* 


complied  with  ;  or  other  grounds  of  objection :  and  lows : — **  Under  stat.  13  Geo.  3,  c  18,  a.  5,  l — 

as  to  the  probability  of  this,  we  cannot  draw  any  justicesof  motion  for  ae«rfiorart,««iliieribed  by  4ft 

line."  <  solicitor  for  C  D,'  the  party  intending  to ao^JS 

(6)  In  R.  y.  The  Justices  of  the  West  Riding,  In  other  respects  regular,  is  sufficient  to  i 


F&tteson,  J.,  said,  *'The  first  (objection)  was,  that     the  motion,  though  the  notice  do  not  ._^ 

a  case  having  been  granted  by  the  justices  at  the  that  C  D  is  suing  for  the  eeriitrmi^  and  ttoi  I* 

General  Quarter  Sessions,  there  was  no  necessity  of  no  affidavit  that  the  ootioe  it  in  iaoi  acrrad  al  W 

serving  on  two  justices  the  notice  of  the  intention  to  instance  of  C  D,  if  the  jufticei  shew  aasSi  iMil 

apply  for  the  writ  as  required  by  the  statute.    But  not  offer  affidavits  to  the  oonttwy,** 
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neat  tiuit  tke  jnstioefl  served  were  two  of  those  who  made  the  order*  or  even  that 
were  in  court  at  all  on  the  day  on  which  it  was  made,  but  only  that  they  were 
ait  at  the  Sessions ;  and  further,  no  copy  of  the  order  was  in  that  case  shewn  ta 
/oort.  Now  in  the  present  case  there  is  this  difference,  that  only  one  of  the  parties 
e  appeal  was  before  the  Court  of  Quarter  Sessions  when  it  made  the  order ;  and 
abo  material  to  observe,  that  the  party  taking  the  objection  is  the  one  which 
ined  and  served  the  order.  The  order  itself  is  also  brought  before  us,  and  it  pur- 
k  to  have  been  made  by  the  Court ;  but,  in  the  caption,  the  names  of  certaia 
istntes  are  mentioned  as  some  of  those  who  constituted  the  Court.  Then  the 
K  in  question  has  been  served  upon  two  of  those  so  named,  and  the  affidavit  states 
those  two  were  present  at  the  Sessions.  Under  all  the  circumstances,  we  think 
there  has  been  a  sufficient  service  of  notice  to  satisfy  the  statute ;  if  any  mistake 
lieen  made,  that  might,  and  should,  have  been  shewn  by  affidavit. 

Rule  discharged^ 


Q.B.  Monday,  April  2S. 
In  the  matter  of  Allpbbss  Ashton  and  Alfred  Ashtox*  Prisoners. 

Ariiclei  qf  the  peace — Order  qfSeisiofU,  commitment  for  disobedience  qf. 

'^auUmU,  bp  an  order  qf  Qitarier  Semons,  were  required  reepeciively/orihwith,  before  one  or 
'ejueiicee  qfthe  county,  to  enter  into  their  own  recoffnizances,  and  to  find  two  mreties  to  keep 
peace  for  (he  term  qf  Hr  calendar  months.  Upon  r^fktsal,  before  two  justices,  to  enter  into 
tfuiranees  or  to  find  sureties,  the  justices  committed  them  to  the  county  gaol  for  the  residue  qf 
term  qfsist  calendar  wumths,  unless  in  the  meantime  they  should  enter  into  such  recognizaneee 
\Jbsd  euch  sureties, 

.tkmt  m  so  doing  the  justices  exceeded  their  authority,  the  order  of  Sessions  not  having  provided 
alternative  qfimprisonment  upon  disobedience  qfthe  order;  and  that,  in  such  a  case,  the  proper 
tedy  against  the  defendants  would  be  by  indictment  for  their  disobedience. 
hAi§  brought  up  by  habeas  corpora,  the  defendants  were  thsrrfore  discharged. 

UNNING,  in  this  Term  (April  28th),  obtained  a  rule  calling  on  Thomas  Skeels 
FryeTp  Esq.,  and  the  Rev.  Jas.  Linton,  clerk,  two  of  the  keepers  of  the  peace 
inttices  in  and  for  the  county  of  Huntingdon,  Wm.  Nainby  Swallow,  gentleman, 
the  keeper  of  the  gaol  at  Great  Stukeley,  in  and  for  the  said  county,  to  shew 
I  why  a  writ  of  habeas  corpora  should  not  issue,  directed  to  the  keeper  of  the  said 
commanding  him  to  have  the  bodies  of  the  said  AUpress  Ashton  and  Alfred 
DO*  together  with  the  day  and  cause  of  their  taking  and  detainer,  before  this  Court, 
sdiately  after  the  receipt  of  the  said  writ,  to  undergo  and  receive  all  and  singular 
thinga  as  this  Court  might  then  and  there  consider  of  and  concerning  them  and 
of  them  in  that  behalf. 

la  previous  day  (April  24th),  an  order  had  been  obtained  for  a  writ  of  certiorari^ 
ted  to  the  justices  of  the  county  of  Huntingdon,  commanding  them  to  return  cer- 
irtidea  of  tiie  peace  exhibited  at  the  General  Quarter  Sessions  of  the  Peace  held  at 
ingdon,  in  and  for  the  said  county,  on  the  7th  day  of  April  instant,  by  Wm* 
bj  Swallow,  against  the  said  Allpress  Ashton  and  Alfred  Ashton,  together  with  all 
«  made  thereon,  and  all  things  touching  the  same. 

le  retom  to  the  writ  of  certiorari  set  forth  the  following  articles  of  the  peace  and 
-  of  Sessions  thereon  :-^ 

kjt  the  General  Quarter  Sessions  of  the  Peace,  holden  at  Huntingdon,  in  and  for  the 
^  of  Huntingdon,  on  Monday,  the  7th  day  of  April,  in  the  year  of  our  Lord  1845» 
ft  James  Rust,  Esq.,  chairman,  David  Veasey,  Esq.,  and  others  their  fellows,  ju8« 
of  our  Lady  Queen  Victoria  assigned  to  keep  the  peace  within  the  said  county^ 
ilao  to  hear  and  determine  divers  felonies,  trespasses,  and  other  misdemeanora 
and  committed  within  the  said  county:  Articles  of  the  peace  exhibited  by 
Nainby  Swallow,  of  the  parish  of  St.  Ives,  in  the  county  of  Huntingdon,  gent.» 
it  AD^cesfl  Ashton^  late  of  the  said  parish  of  St.  Ives^  auctioneer,  and  Alfred 
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Aehton*  late  of  the  same  place,  yeoman,  in  order  tx>  preserre  the  life  and  penon  of  this 
exhibitant  from  bodily  harm.  First,  this  exhibitant,  on  his  oath,  aaith,  that  on  the 
18th  day  of  December,  in  the  year  of  our  Lord  1843,  between  the  hours  of  10  o'dodc 
and  1 1  o'clock  in  the  night  of  the  same  day,  Allpreas  Ashton  and  AKred  Ashtoo* 
against  whom  these  articles  are  exhibited,  came  close  up  to  this  exhibitant.  he  tbn 
exhibitant  then  being  in  Crown-street,  in  St.  Ives  afbreBaid,  on  his  way. to  his  own 
dwelling-house,  and,  without  any  provocation  having  then  or  at  any  other  time  bam 
given  to  the  said  AUpress  Ashton  and  Alfred  Ashton,  or  to  either  of  them,  bj  this 
exhibitant,  they  the  said  AUpress  Ashton  and  Alfred  Ashton  then  having^  blodgeoQi 
in  their  hands,  flourished  the  said  bludgeons  round  and  dose  to  the  head  of  tfaia  ediU 
bitant,  and  struck  at  this  exhibitant  with  the  said  bludgeons ;  and  this  exhibitant  far- 
ther saith,  that  on  the  19th  day  of  December,  in  the  year  of  our  Lord  1843,  whoa  it 
was  dark,  the  said  AUpress  Ashton  and  Alfred  Ashton  followed  this  exhibitant  from  Us 
dwelling-house  to  the  buUock-market,  in  the  town  of  St.  Ives  aforesaid,  when  on  kii 
this  exhibitant's  way  to  his  this  exhibitant's  office,  for  200  yards  and  upwards^  Mid 
the  said  AUpress  Ashton  and  Alfred  Ashton. had  large  sticks  in  their  hands,  aad 
held  them  up  in  a  threatening,  menacing  manner  to  this  exhibitant ;  and  thia  rrhihitMt 
further  saith,  that  on  the  2drd  day  of  December,  in  the  year  of  our  Lord  1848,  at  aboot 
two  o'clock  in  the  afternoon  of  the  same  day,  the  said  AUpress  Ashton  and  Attm) 
Ashton  foUowed  this  exhibitant  from  the  bullock-market,  in  St.  Ives  aforesaid,  to  hk 
dwelling-house,  and  that  the  said  AUpress  Ashton  and  Alfred  Ashton  n&p^o^ 
tively  walked  one  on  each  side  of  this  exhibitant,  with  sticks  in  their  hands,  and  «kI|' 
of  them  the  said  AUpress  Ashton  and  Alfred  Ashton  loudly  calling  this  exhibitant  a 
rogue,  a  rascal,  a  thief;  which  conduct  of  the  said  AUpress  Ashton  and  Alfred  Ashtm 
caused  a  great  number  of  persons  to  assemble  in  the  street  of  St.  Ives  aforesaid  ;Kid 
this  exhibitant  further  saith,  that  in  consequence  of  the  aforesaid  violent  conduct  of  the 
said  AUpress  Ashton  and  Alfred  Ashton,  this  exhibitant  became  alarmed  for  hia  ptr* 
sonal  safety,  and  was  obliged  to  have  recourse  to  the  magistracy  of  the  nei^bonrhoodL 
and  in  consequence  of  the  complaint  of  this  exhibitant,  and  of  the  information  avonits 
by  him,  the  said  AUpress  Ashton  and  Alfred  Ashton  were  apprehended,  and  on  or 
about  the  1st  day  of  January,  in  the  year  of  our  Lord  1844,  were  ordered  and  adjudgldt 
by  Thomas  Skeels  Fryer,  Esq.  and  the  Rev.  Edward  Martin  Peck,  clerk,  than,  and 
t£iere  being  justices  of  the  peace  for  the  said  county  of  Huntingdon,  to  enter  into  tiUc, 
own  recognizances  respectively  in  the  sum  of  40/.  each,  and  to  find  one  surety  each,  ia 
the  sum  of  40/.  to  keep  the  peace  towards  her  Majesty  and  aU  her  liege  people,  and 
especially  towards  this  exhibitant,  for  the  period  of  six  calendar  months  then  nsit 
ensuing;  and  this  exhibitant  further  saith,  that  after  the  said  1st  day  of  January, ia 
the  year  of  our  Lord  1844,  the  said  AUpress  Ashton  and  Alfred  Ashton  several  times 
foUowed  this  exhibitant  in  the  streets  of  St.  Ives  aforesaid,  and  caUed  him  divers  names, 
such  as  blackguard,  and  rascal,  and  scoundrel,  and  frequently  walked  backwards  and  for- 
wards near  to,  and  passed  this  exhibitant's  house,  with  large  sticks  in  their  hands, 
apparently  watching  for  this  exhibitant ;  and  this  exhibitant  was  again  obliged  to  have 
recourse  to  the  magistracy  of  the  neighbourhood,  and  the  said  AUpress  Ashton  and 
Alfred  Ashton  were  again,  on  or  about  the  15th  day  of  July,  in  the  year  of  our  Ixvd 
1844,  ordered  and  adjudged  by  the  said  Thomas  Skeels  Fryer,  Esq.,  and  the  Ber. 
Edward  Martin  Peck,  clerk,  then  and  there  being  justices  of  the  peace  of  and  for  tiie 
county  of  Huntingdon,  to  enter  into  their  own  separate  recognizances  respective^ 
in  the  sum  of  100/.  each,  and  to  find  two  sureties  in  the  sum  of  40/.  each  lo 
keep  the  peace  towards  her  Majesty  and  aU  her  liege  people,  and  especially  towards 
this  exhibitant,  for  the  period  of  six  calendar  months  then  next  ensuing ;  and  Ais 
exhibitant  forther  saith,  that,  hoping  that  he  should  experience  no  furUier  annoy-^ 
ance  from  the  said  AUpress  Ashton  and  Alfred  Ashton,  or  either  of  them,  he  made 
no  further  appUcation  to  any  of  her  Majesty's  justices  of  the  peace»  at  the  ezpifatiim 
of  the  said  last-mentioned  period  of  six  calendar  months,  and  the  said  last-mentiooed 
recognizances  then  became  and  were  discharged  by  efflux  of  time. 

"  Secondly.  This  exhibitant,  on  his  oath,  saith,  that  after  the  expiration  of  the  siii 
last-mentioned  period  of  six  calendar  months,  namely,  on  the  20th  day  of  Mareh  last; 
he  this  exhibitant  was  driving  in  his  gig  from  St.  Ives  aforesud  towards  HuntiiigdoB» 
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and  that,  when  in  the  parish  of  €K>dmanchester,  in  the  said  county  of  Huntingdon,  he 
du8  ethibitant  drove  past  the  said  Allpress  Ashton  and  Alfred  Ashton,  and  Sat  they 
the  said  Allpress  Ashton  and  Alfred  Ashton  then  and  there  had  large  sticks  in  theur 
hands,'  and  called  oat  to  this  exhibitant  at  least  ten  times,  and  said  to  this  exhibitant, 
*  You  dirty  blackguard,  you  damned  dirty  blackguard ;'  and  this  exhibitant  further 
«it!h,  timt  on  Friday,  the  28th  day  of  Marc^  last,  he  this  exhibitant  was  driving  in  a  gig, 
with  his  irife  and  child  with  him,  from  St.  Ives  aforesaid  towards  Somersham,  in  the 
said  comity  of  Huntingdon,  and  whilst  in  the  said  parish  of  St.  Ives,  he  this  exhibitant 
passed  the  said  Allpress  Ashton  and  Alfred  Ashton  on  the  road,  and  that  they  the 
said- Allpress  Ashton  and  Alfred  Ashton  then  both  repeatedly  called  out  to  this  exhi- 
bitant, 'You  dirty  blackguard,  you  damned  blackguard,'  and  at  the  time  when  they 
to  called  out,  as  last  aforesud,  they  the  said  Allpress  Ashton  and  Alfred  Ashton  then 
and  there  had  latge  sticks  in  their  hands ;  and  this  exhibitant,  on  his  oath,  further 
laith,  that  he  has  never,  during  the  last  nine  months,  met  the  said  Allpress  Ashton 
wbA  Alfred  Ashton  togeUier,  when  they  the  said  Allpress  Ashton  and  Alfred  Ashton 
\ant  not  had  large  sticks  in  their  hands,  and  have  not  called  the  exhibitant  either  a  rogue, 
seoimdrel,  or  a  blackguard ;  and  this  exhibitant  further  saith,  that  since  the  expiration 
of  the  said  last-mentioned  period  of  six  months,  the  said  Allpress  Ashton  and  Alfred 
Ashton  have  repeatedly  walked  backwards  and  forwards,  with  large  sticks  in  their 
hands,  before  the  house  of  this  exhibitant,  apparently  watching  for  this  exhibitant, 
and  that  this  exhiMtsnt  has  abstained  from  going  out  of  his  house  in  consequence 
Aeireof ;  and  this  exhibitant  hath  heard  them  say  on  passing  by  this  exhibitant's  win- 
dows, '  We  would  do  for  him  if  we  could  catch  him,'  which  this  exhibitant  believes 
were  intended  to  apply  to  him  ;  and  this  exhibitant,  on  his  oath,  saith,  that  he  is  now 
in  daily  fear  that  some  act  of  violence  will  be  committed  against  this  exhibitant,  and 
that  the  said  Allpress  Ashton  and  Alfred  Ashton  will  do  this  exhibitant  some  bodily 
hurt,  and  therefore  this  exhibitant,  unless  he  can  have  protection  and  security  from  the 
annoyance  and  violence  which  he  fears  and  apprehends  from  the  said  Allpress  Ashton 
md  Alfred  Ashton,  will  be  continually  under  restraint,  terror,  and  apprehension ;  this 
^diibitant,  therefore,  humbly  prays  that  the  said  Allpress  Ashton  and  Alfred  Ashton 
itef  be  ordei^Mi  by  this  honourable  Court  forthwith  to  find  sufficient  sureties  for  keeping 
the  peace  towards  this  exhibitant,  and  be  thereby  restrained  from  farther  molesting,  an- 
noying, and  terrifying  this  exhibitant ;  and  lastly,  this  exhibitant  saith,  that  he  doth  not 
mtike  tins  complaint  against  the  said  Allpress  Ashton  and  Alfred  Ashton,  or  either  of 
them,  through  any  hatred,  malice,  or  ill-will  which  he  hath  or  beareth  towards  them, 
&r  either  of  them,  but  merely  for  the  preservation  of  his  life  and  person  from  bodily 
htm. 

•  -  ••  Exhibited  and  sworn  by  the  exhibitant,  William  Nainby  Swallow,  in  open 
court,  at  the  General  Quarter  Sessions  of  the  Peace  for  the  said  county  of 
Huntingdon,  held  at  HunUngdon,  in  and  for  the  said  county  of  Huntingdon, 
tiiis  8th  day  of  April,  1845.  "  W.  N.  Swallow. 

^' Jambs  Rust, 
Chairman  of  the  said  Quarter  Sessions." 
••  HwUtngdtmshire,  "I      At  the  General  Quarter  Sessions  of  the  peace  of  our  Lady  the 
to  wit,  J  Queen,  holden  at  the  Shire  Hall  in  the  town  of  Huntingdon,  in 

and  for  the  county  of  Huntingdon,  on  Monday,  the  7th  day  of  April,  and  thence 
continued  by  adjournment  unto  Tuesday,  the  8Ui  day  of  April,  all  in  the  8th  year  of 
oar  Sovereign  Lady  Queen  Victoria,  before  James  Rust,  Esq.,  chairman,  John  Linton, 
Ssd.,  David  Veasey,  Esq.,  and  others  their  fellow-justices  of  our  said  Lady  the  Queen, 
Assigned  to  keep  the  peace  of  our  said  Lady  the  Queen,  in  and  for  the  said  county  of 
Huntingdon,  and  also  to  hear  and  determine  divers  felonies,  trespasses,  and  other 
Aisdec^  committed  in  the  said  county. 

"Whereas  W.  N.  Swallow,  of  the  parish  of  St.  Ives,  in  the  said  county  of  Hunting- 
don^ gent.,  upon  his  corporal  oath,  exhibited,  in  open  court,  articles  of  the  peace 
against  Allpress  Ashton,  late  of  the  said  parish  of  St.  Ives,  auctioneer,  and  Alfred 
Ashton,  late  of  the  same  place,  yeoman,  in  order  to  preserve  the  life  and  person  of  him 
the  said  W.  N.  Swallow,  the  exhibitant,  from  bodily  harm,  and  which  said  articles  of 
Ite  peace  so  exhibited  by  the  said  W.  N.  Swallow,  in  open  court,  as  aforesaid,  against 
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the  said  Allpress  Ashton  and  Alfred  Asbton  having  been  read  in  open  court,  the  Hae 
articles  of  the  peace,  so  exhibited  as  aforesaid,  were,  upon  the  motion  of  Mr.  W«t; 
ledge,  of  counsel  for  the  said  W.  N.  SwaUow,  the  exhibitant,  received  by  tUi 
Court ;  and  it  is  by  this  Court  ordered,  that  the  above-named  AUpreaa  Ashton  9ad 
Alfred  Ashton  do  severally  and  respectively,  forthwith,  upon  service  ai  this  oidq, 
before  one  or  more  of  her  Majesty's  justices  of  the  peace  of  and  for  the  said  county  of 
Huntingdon,  enter  into  their  own  recognizances  in  the  sum  of  100/.  each,  and  8ef8ii% 
and  respectively  find  two  sureties  in  the  sum  of  50/.  each  to  keep  the  peace  towaidi 
the  Queen  and  all  her  liege  people,  and  especially  towards  the  said  W.  N.  SwaUov» 
the  exhibitant  of  such  articles  of  the  peace,  for  the  term  of  six  r^^^w^^^f^r  months  jwr 
next  ensuing.  *<  By  the  Court. 

"  Gbuvs,  Clerk  of  the  PeMe." 

The  affidavit  of  Mr.  C.  H.  Cooper,  upon  which  the  rule  nisi  for  the  writ  of  iabm 
corpora  was  obtained,  stated, 

"  That  he  did,  on  Thursday,  the  7th  day  of  April  instant,  attend  for  and  on  the  bddf 
and  as  the  attorney  of  Allpress  Ashton,  of  St.  Ives,  in  the  county  of  Huntingdai^ 
auctioneer,  and  Alfred  Ashton,  of  St.  Ives,  aforesaid,  gent.,  before  Thomaa  fUrMh 
Fryer,  Esq.,  the  Rev.  Edward  Martin  Peck,  and  the  Rev.  Edward  Baines,  three  of  kr, 
Majesty's  justices  of  the  peace  for  the  said  county  of  Huntingdon,  at  SL  Ives  a£an> 
said,  in  order  to  answer  a  certain  information  and  complaint  of  W.  N.  Swallow  agsiaifc 
them,  the  said  Allpress  Ashton  and  Alfred  Ashton. 

"  That  he,  this  deponent,  did  on  the  occasion  hereinbefore  mentioned,  on  behalf  aii 
as  the  attorney  of  the  said  Allpress  Ashton  and  Alfred  Ashton,  object  and  except  tft 
the  validity  and  sufficiency  of  the  said  information  and  complaint ;  whereupon,  ate 
hearing  the  said  W.  N.  Swallow  in  support  of  the  said  information  and  compkia^ 
the  said  justices  then  and  there  decided  and  adjudged,  that  the  said  information  tai 
complaint  was  not  valid  and  sufficient,  and  dismissed  the  same,  and  ordered  ai  | 
adjudged  the  said  W.  N.  Swallow  to  pay  to  this  deponent,  as  attorney  of  the  tat  ; 
Allpress  Ashton  and  Alfred  Ashton,  the  sum  of  1/.  Is.  as  costs,  which  sum  was  fortfci 
with  paid  by  the  said  W.  N.  Swallow  to  this  deponent.  .  j 

"  That  he  did  first  peruse  or  see  the  articles  of  the  peace  exhibited  by  the  tat  ; 
W.  N.  Swallow  against  the  said  Allpress  Ashton  and  Alfred  Ashton,  at  the  GeMnl  ' 
Quarter  Sessions  of  the  Peace  for  the  said  county  of  Huntingdon,  held  on  the  7th  and 
8th  days  of  April  instant,  on  Monday,  the  21st  day  of  Apnl  instant,  at  the  office  flf 
the  clerk  of  the  peace,  in  St.  Ives  aforesaid ;  and  this  deponent  did  then  give  instrne* 
tions  for  a  copy  thereof  to  be  made  for  this  deponent,  as  attorney  for  the  said  AllpMi 
Ashton  and  Alfred  Ashton,  with  a  view  to  apply  to  this  honourable  Court  for  Ur 
Majesty's  writ  of  certiorari,  to  remove  the  said  articles  of  the  peace  into  this  honoiv* 
able  Court. 

"  That  on  the  said  21st  day  of  April  instant,  about  an  hour  and  a  half  after  he,  tint 
deponent,  had  given  instructions  for  the  said  copy  of  the  said  articles,  and  before  ntk 
copy  was  furnished  to  him,  tliis  deponent,  he,  this  deponent,  was  informed  by  the  wui 
Allpress  Ashton  and  Alfred  Ashton,  that  they  were  in  custody  under  a  warrant  issued 
against  them  by  T.  S.  Fryer,  Esq.,  and  the  Rev.  James  Linton,  two  of  her  Majestf^t 
justices  of  the  peace  for  the  said  county  of  Huntingdon  ;  and  this  deponent  thezeopoa 
forthwith  went  with  the  said  Allpress  Ashton  and  Alfred  Ashton,  so  in  custody  le 
aforesaid,  at  St.  Ives  aforesaid,  before  the  said  T.  S.  Fryer,  James  Liinton,  sad 
Edward  Martin  Peck,  three  of  her  Majesty's  justices  of  the  peace  for  the  said  oouaty^ 
whereupon  Mr.  Benjamin  A.  Greene,  the  clerk  to  the  magistrates,  being  sworn,  xeN 
a  certain  certificate  imder  his  hand  as  clerk  of  the  peace  for  the  said  county,  and  ali^ 
a  certain  order  of  Sessions  made  respecting  the  said  articles  of  the  peace ;  and  €0 
Robert  Tolliday  swore,  that  he  served  a  copy  of  the  said  order  of  Sessions  on  tiie  wd 
Allpress  Ashton  and  Alfred  Ashton,  respectively,  on  the  19th  day  of  April  install 
and  thereupon  the  said  Allpress  Ashton  and  Alfred  Ashton  were  severally  asked  faf 
the  said  T.  S.  Fryer,  whether  they  were  prepared  to  enter  into  their  own  recognizaiW 
in  the  said  order  of  Sessions  mentioned,  when  the  said  Allpress  Ashton  and  Alfiied 
Ashton  severally  replied,  that  they  should  be  guided  entirely  by  the  advice  of  tiui 
deponent,  as  their  attorney.    And  the  said  T.  S.  Fryer  then  asked  this  depoBint 
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wlnt  mdTice  he  gave,  when  Utas  cIq)oneiit,  as  attorney  of  and  for  the  said  Allpress 
ABbton  and  Alfred  Ashton,  submitted  to  the  said  jastices,  that  the  said  order  of 
Sessions  was  void,  inasmuch  as  it  had  been  made  without  hearing  the  said  Allpress 
Ariiton  and  Alfred  Ashton,  or  either  of  them,  and  without  their  having  an  opportunity 
of  being  heard  in  answer  to  the  said  articles  of  the  peace  ;  and  this  deponent  informed 
the  said  justices  that  he  had  received  instructions  to  remove  the  said  articles  into  this 
hononrable  Court,  and  had  bespoken  a  copy  thereof,  which  copy  was  then,  as  this 
lieponent  believed,  being  made.  That  he,  tins  deponent,  should  not  then  discuss  the 
•offieiency  of  the  said  articles,  but  assuming  them  to  be  unobjectionable,  he,  this  depo- 
nent, contended,  that  the  Court  of  Quarter  Sessions  could  not,  unless  the  parties 
charged  were  before  them  and  had  an  opportunity  of  being  heard  in  reference  thereto, 
make  an  order  to  find  sureties,  unless  it  were  sureties  to  appear  at  the  next  Sessions 
to  answer.  That,  entertaining  this  opinion,  he,  this  deponent,  could  not  advise  bis 
dients  to  enter  into  the  proposed  recognizances. 

••  That  the  said  T.  S.  Fryer  replied,  that  the  objection  urged  by  this  deponent 
aigbt  probably  have  had  great  weight  in  another  court,  but  that  they  the  said  justices 
49onld  not  question  the  said  order  of  Sessions,  and  were  bound  to  enforce  it. 

"  That  the  said  justices  then  retired  with  their  clerk,  the  said  Mr.  B.  A.  Greene, 
Imt  about  ten  minutes,  and  on  their  return  into  the  room  in  which  this  deponent  and 
Hie  said  Allpress  Ashton  and  Alfred  Ashton  were,  administered  an  oath  to '  the  said 
W.  N.  Swallow,  who  deposed,  that  the  said  Allpress  Ashton  and  Alfred  Ashton  were 
die  identical  persons  mentioned  in  the  said  order  of  Sessions.  And  the  said  Mr. 
B.  A.  Greene  then,  in  answer  to  questions  put  to  him  by  this  deponent,  stated,  that 
the  said  Allpress  Ashton  and  Alfred  Ashton  were  not  under  recognizances  to  appear 
«t  tiic  said  Court  of  Quarter  Sessions,  and  that  they  did  not  appear  there  to  his  know- 
ledge or  belief. 

^'  That  a  warrant  which  had  been  previously  prepared  was  then  signed  by  the  said 
T.  S.  Fryer  and  James  Linton,  for  committing  the  said  Allpress  Ashton  and  Alfred 
Ashton  to  the  county  gaol  at  Great  Stukeley,  in  the  said  county,  and  the  said  Allpress 
Ashton  and  Alfred  Ashton  were  then  removed,  in  custody  of  a  constable,  under  the 
■id  warrant,  of  which  the  following  is  a  copy. 

**  County  of  Huntingdon,  l     To    the    constables  of  the  parish   of  St.  Ives,    in  the 
to  wit,  )  county  of  Huntingdon,  and  to  the  keeper  of  her  Majest/s 

gaol  of  and  for  the  comity  of  Huntingdon,  situated  in  the  parish  of  Great  Stukeley,  in 
the  said  county. 

*•  Whereas  it  hath  been  proved  this  21st  day  of  April,  in  the  year  of  our  Lord  1845, 
iBUito  and  before  ns,  Thomas  Skeels  Fryer,  Esq.,  and  the  Rev.  James  Linton,  clerk,  two 
of  her  Majesty's  justices  of  the  peace  of  and  for  the  county  of  Huntingdon,  in  the  pre- 
eence  and  hearing  of  Allpress  Ashton  and  Alfred  Ashton,  as  well  upon  the  oaths  of 
"^M^lliam  N.  Swallow,  of  the  parish  of  St.  Ives,  in  the  said  county,  genUeman,  and  Ben- 
jamin A.  Greene,  the  clerk  of  the  peace  of  and  for  the  said  county  of  Huntingdon,  as 
by  the  certificate  of  the  said  Benjamin  A.  Greene,  now  here  exhibited  and  shewn,  and 
lead  unto  us  the  said  justices,  in  the  presence  and  hearing  of  Allpress  Ashton  and 
Alfired  Ashton,  now  here  present,  that  at  the  General  Quarter  Sessions  of  the  Peace  of 
onr  Lady  the  Queen,  holden,  &c.  (setting  out  the  order  of  Sessions),  as  by  the  said  order 
of  the  said  Court  of  Quarter  Sessions,  now  here  produced  and  proved  upon  the  oath 
of  the  said  Benjamin  Aislabie  Greene,  the  clerk  of  the  peace  of  and  for  the  said  county, 
to  and  before  us  the  said  justices,  and  now  here  read  to  us  the  said  justices,  in  the 
presence  and  hearing  of  Allpress  Ashton  and  Alfred  Ashton,  now  here  present,  doth 
fWly  appear:  and  whereas  it  hath  also  been,  this  21st  day  of  April,  1845,  proved  to 
and  before  us  the  said  justices,  in  the  presence  and  hearing  of  the  said  Allpress  Ashton 
sold  Alfred  Ashton,  by  and  upon  the  oath  of  the  said  William  N.  Swallow,  that  the 
end  Allpress  Ashton  and  Alfred  Ashton,  now  present  here  before  us  the  said  justices, 
under  and  by  virtue  of  a  certain  warrant  under  the  hands  and  seals  of  Thomas  S. 
Ryer,  Esq.,  and  the  Rev.  James  Linton,  derk,  two  of  her  Majesty's  justices  of  the 
peace  of  and  for  the  said  county  of  Huntingdon,  bearing  date  the  21st  day  of  April, 
1645,  of  the  sealing  and  signing  of  which  said  last-mentioned  warrant  by  the  said 
Thomaa  S.  Fryer  and  James  Linton,  so  then  being  such  justices  as  aforesaid,  doe 
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proof  hath  this  day  been  given  and  made  unto  and  before  us  the  said  justices*  in  thepcf. 
sence  and  hearing  of  the  said  AUpress  Ashton  and  Alfred  Ashton,  upon  the  omthof  the 
said  Benjamin  Aislabie  Greene,  are  the  same  identical  persona  against  whom  the  ssii 
William  N.  Swallow  so  exhibited  the  said  articles  of  the  peace  upon  oath  as  afonsiy^ 
and  are  also  the  same  identical  persons  who  are  mentioned  in  the  said  order  of  fehe'Mii 
Court  of  Quarter  Sessions^  and  are  thereby  ordered  to  enter  into  such  recognizances^ sii 
to  find  such  sureties  as  are  therein  mentioned ;  and  whereas  the  said  AUpress  Adilni 
and  Alfred  Ashton  have  been  this  day  brought .  before  us  the  said  justices  under  ami 
by  virtue  of  the  said  last-mentioned  warrant,  to  answer  why  they  have  not,  upon  hm§ 
respectively  duly  served  with  the  said  order  of  the  said  Court  of  QAiartor  SessioMf 
respectively  obeyed  the  said  order,  and  respectively  entered  into  such  recognisaass^  : 
and  severally  and  respectively  found  such  sureties  as  are  mentioned  in  the  sud  ovdH^ 
and  to  be  further  dealt  with  according  to  law ;  and  whereas  it  hath  also  been,  this  ftlst 
day  of  April,  1845,  proved  to  and  before  us,  so  being  such  justicea  as  a£oresaidr  iniAft 
presence  and  hearing  of  the  said  AUpress  Ashton  and  Alfred  Ashton»  upon  the  atA  ] 
of  Robert  ToUiday,  of  St.  Ives  aforesaid,  taUor,  that  a  true  copy  of  the  said  order  «C 
the  said  Court  of  Quarter  Sessions  was,  on  the  19th  day  of  April,  1845,. at  the-pamk    * 
of  St.  Ives  in  the  said  county,  personaUy  served  upon  each  of  them  the  aaid.AI^mft   \ 
Ashton  and  Alfred  Ashton,  now  here  present,  and  that  at  the 'time  of  the  seryiee  npoil   I 
them  respectively  of  such  copy  of  the  said  order,  the  said  original .  order  of  theaUt  1 
Court  of  Quarter  Sessions  was  produced  and  shewn  to  each  of  then  the  eaid  AUpral^  j 
Ashton  and  Alfred  Ashton  respectively,  and  that  they  the  said  AUpress  Ashton.  nil  I 
Alfred  Ashton  were  then  respectively  requested  to  obey  the  said  order,  and  enter  intai  J 
such  recognizances,  and  to  find  such  sureties^as  are  therein  mentioned.t.:and  that  they  I 
the  said  AUpress  Ashton  and  Alfred  Ashton,  vpon  being  so  oachimpectively  semd*  I 
with  the  said  copy  of  the  said  order,  and  having  the  said  original  order  produced  sod  | 
shewn  to  them  respectively,  and  being  respectively  requested  to  obey  the  same  u 
aforesaid,  did  severaUy  and  respectively,  at  the  parish  last  aforesaid,  unlawfidly  and  eso^ 
temptuously  neglect  and  refuse  to  obey  the  said  order  pf  the  said  Court  of  QnsiAff' 
Sessions,  and  to  enter  into  such  recognizances,  and  to  find  such  .sureUea.as  are  bmm; 
tionedinthe  said  order  of  the  said  Court  of  Quarter  iSessLons^  and.  wheteas  thesaib 
order  of  the  said  Court  of  Quarter  Sessions  hath  been»  this  21st  day.of  AfrriU  I84Cr 
read  over  in  the  presence  of  us  the  said  justices,  to  and  in  the  pnesence  and  heanngoff 
the  said  AUpress  Ashton  and  Alfred  Ashton*  and  they  the  said*  AUpress  Ashton  sndi 
Alfred  Ashton  have  been  this  day  personally  required  by  us  the  said  justices  respect' 
tively  to  obey  the  said  order  of  the  said  Court  of  Quarter  Sessions,  and  eeveraUy  aati 
respectively  to  enter  into  such  recognizances,  and  to  fiod  such  sureties  as. are  thezdW 
mentioned,  or  to  shew  and  assign  some  good,  vaUd,  and.  legal  cause  why  they  hsffe- 
respectively  refused  to  obey  the  said  order  of  the  said  Court  of  Quarter  Sessions^  sif 
why  they  should  not  respectively  forthwith  obey  the  same,  and  enter  into  such  recof^::  1 
nizances,  and  find  such  sureties  as  are  therein  mentioned ;  but  the^  the  said  AUpMil'  | 
Ashton  and  Alfred   Ashton  have   again  severaUy  and   respectively  unlawfuUy  sail 
contemptuously  refused,  in  the  presence  of  us  the  said  justices,  and  stiU  do  unlawibHf  *^ 
and  contemptuously  refiise  to  obey  the  said  order  of  the  said  Court  cf  Quarter  Sestioa^.  1 
and  to  enter  into  such  recognizances,  and  to  find  such  sureties  as  are  therein  men^    . 
tioned ;  nor  have  they  the  said  AUpress  Ashton  and  Alfred  Ashton,  or  either  of  tbeou ' 
shewn  or  assigned  any  good,  valid,  or  legal  cause  for  their  respectively  having  refiue4^ 
and  stiU  refusing,  to  obey  the  said  order,  and  to  enter  into  such  recognizances,  and  ts 
find  such  sureties  as  are  therein  mentioned,  or  why  they  should  not  respectively  forth* 
with  obey  the  said  order,  and  enter  into  such  recognizances,  and  find  such  sureties  as  * 
are  therein  mentioned :  we  therefore,  the  said  justices,  do  hereby,  in  the  Queen's  naiBi^ 
require  and  order  you,  the  said  constables  of  St.  Ives  aforesaid,  forthwith  to  take  ths 
bodies  of  them  the  said  AUpress  Ashton  and  Alfred  Ashton  into  your  custody,  and  then 
safely  convey  to  her  Majesty's  gaol  of  and  for  the  said  county  <k  Huntingdon,  situated 
in  the  parish  of  Great  Stukeley,  in  the  said  county,  and  them  there  deUver,  together 
with  this  our  warrant,  to  the  keeper  of  the  said  gaol ;  and  we  the  said  justices  do 
hereby  in  the  Queen's  name  require  and  order  you  the  said  keeper  to  receive  the  bodies 
of  them  the  said  AUpress  Ashton  and  Alfred  Ashton,  together  with  this  our  wamnft. 
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into  your  custody  in  the  said  gaol ;  and  we  the  said  justices  hereby  further  require  and 

order  yoa  the  said  keeper  to  keep  the  body  of  the  said  Allpress  Ashton  in  your  custody 

in  the  said  gaol  for  the  residue  yet  to  come  and  unexpired  of  the  term  of  six  calendar 

months,  to  be  computed  from  and  next  following  the  8th  day  of  April,  in  the  year  of 

oor  Lord  IMS,  unless  in  the  meantime  the  said  Allpress  Ashton  shall,  before  one  or 

more  of  her  Majesty's  justices  of  the  peace  of  and  for  the  said  county  of  Huntingdon. 

enter  into  a  recognizance  in  the  sum  of  100/.  and  find  two  sureties  in  the  sum  of  50/. 

cadi,  to  keep  the  peace  towards  the  Queen  and  all  her  liege  people,  and  especially 

tofwards  the  said  William  N.  Swallow,  the  exhibitant  of  the  said  articles  of  the  peace, 

for  the  term  of  six  calendar  months,  to  be  computed  from  the  8th  day  of  April,  1845,  or 

vnleas  in  the  meantime  the  said  Allpress  Ashton  shall  be  otherwise  discharged  by  due 

coane  of  law ;  and  in  like  manner  we  the  said  justices  hereby  further  require  and 

order  you  the  said  keeper  to  keep  the  body  of  the  said  Alfred  Ashton  in  your  custody 

in  the'said  gaol  for  the  readue  yet  to  come  and  unexpired  of  the  term  of  six  calendar 

moDths^  to  be  computed  from  and  next  following  the  8th  day  of  April,  1845,  unless 

in  the  meantime  the  said  Alfred  Ashton  shall,  before  one  or  more  of  her  Majesty's 

jostiees  of  the  peace  of  and  for  the  said  county  of  Huntingdon,  enter  into  his  own 

ncognicance  in  the  sum  of  100/.,  and  find  two  sureties  in  the  sum  of  50/.  each,  to 

keep  the  peace  towards  the  Queen  and  all  her  liege  people,  and  especially  towards  the 

aid' William  N.  Swallow,  the  exhibitant  of  the  said  articles  of  the  peace,  for  the  term 

al-iiz  calendar  months,  to  be  computed  from  the  8th  day  of  April,  1845,  or  unless  in 

tiiemeantime  the  said  Alfred  Ashton  shall  be  otherwise  dischwged  by  due  course  of 

kw  3  and  for  your  so  doing  this  shall  be  your  sufficient  warrant. 

'^  Given  under  our  hands  and  seals  at  St.  Ives,  in  the  sud  county  of  Huntingdon, 
this  21st  day  of  April,  in  the  year  of  oor  Lord  1845. 

.  "  Thomas  Skebls  FaTxa."    (L.S.) 

••  James  Linton."  (L.S.) 

Andrews,  Q.G.  and  WorUedgt  now  shewed  cause,  (a)— -Three  objections  have  been 
i     raised  to  the  proceedings  returned  into  this  court.    The  first  is,  that  the  order  of  Quar- 
[     ter  Sessions  was  made  behind  the  backs  of  the  defendants ;  but  that  is  the  invariable 
I     pl«etioe  in  all  such  cases ;  and  it  is  necessarily  so  from  the  nature  of  the  application. 
f     Tbe  object  is  to  prevent  a  breach  of  the  peace,  and  to  accomplish  that,  some  oxtler  must 
i     ^  made  at  the  time  of  the  application ;  any  delay  might  defeat  it  altogether.    Further, 
f     no  injustice  can  result  from  the  practice ;  because,  if  the  defendants  were  present  they 
[     Wodd  not  be  allowed  to  deny  the  truth  of  any  statements  contained  in  the  articles  of 
\     the  peace.    ^.  v.  Doherty  (13  East,  171);  and  Lord  Vane*s  case  (2  Stra.  1202,  13 
Bast,  171,  n.)    There  it  was  sought  to  prove  that  a  fact  stated  in  the  articles  was 
^sIm  ;  but  the  Court  said  that  all  they  could  do  was  to  hear  any  objections  arising  on 
the  hee  of  the  articles ;  that  the  other  never  was  attempted  before,  and  that  they 
'      vaoMt  preserve  the  course  of  the  Court  by  taking  the  articles  to  be  true.     So  in  A. 
V.  jDwiii  (12  Ad.  &  E.  599)  it  was  held  that  on  habeas  corpus  bringing  up  a  party 
<!ommitted  by  justices  for  not  finding  sureties  of  the  peace,  the  Court  cannot  hear  affi- 
dtvita  controverting  the  facta  alleged  in  the  articles  of  the  peace.  The  present  objection 
does  not  appear  to  have  been  distinctly  raised  in  any  former  case ;  but  in  Hutt's  case, 
(R,  V.  Bowmaster,  Burr.  1039),  it  appears  inddentally  that  this  is  the  practice  of  the 
Court  of  Queen's  Bench ;  for  there,  upon  a  woman's  offering  to  exhibit  articles  of 
the  peace,  it  appeared  that  the  facts  occurred  at  Portsmouth ;  whereupon  the  Court 
obfected  that  the  application  might  have  been  made  to  a  justice  in  the  neighbour- 
hood, and  then  the  defendants  would  not  be  under  the  necessity  of  coming  to  London 
Co  put  in  bail ;  but  it  was  answered  that  there  might  be  a  mandamus  to  a  justice  in 
the  country  empowering  him  to  take  the  security  there ;  and  it  was  resolved,  "  That 
on  issuing  the  attachment  of  the  peace,  which  is  of  course  made  out  upon  the  Court's 
receiving  the  articles  praying  security  of  the  peace,  an  indorsement  should  be  at  the 
same  time  made  thereon,  authorizing  and  directing  any  justice  or  justices  in  that  county 
(Southampton)  to  take  the  security  of  the  peace  there,  specifying  the  particular  sums 
^iv-faerein  the  principals  and  also  their  sureties  should  be  bound."    Tliat  clearly  was 

(•)  It  was  agrred  that  the  caae  should  be  argued     that  the  trouble  and  expense  of  bringing  up  the  de« 
upon  the  rule,  instead  of  upon  the  return  to  the  writ,     fendants  might  be  avoided. 
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done  in  the  absence  of  the  defendants ;  and  in  R.  ▼.  Iham  the  olijeetioii  was  taka 
that  the  order  of  Sessions  was  made  without  hearing  the  defendant,  bat  no  wof^ 
was  attached  to  it,  and  it  was  not  argued,  (a)     There  the  order  of  the  Middlcsai' 
Sessions  and  the  warrant  were  in  the  same  form  as  here,  and  the  practioe  of  that  te* 
sions  was  sanctioned  by  this  Court.     The  proper  course  of  piooeeding  is  thus  had  dova- 
in  1  Hawkins,  c.  60,  s.  9,  cited  in  5  Bum's  Justice,   1205  (last  edit)  :  *'  It  seenetk 
certain  that  if  the  person  to  be  bound  be  in  the  presence  of  the  jnsticey  he  may  b» 
immediately  committed,  unless  he  offer  sureties ;  and  from  hence  it  fc^ws  ifniimi 
that  he  may  be  commanded  by  word  of  mouth  to  find  sureties,  and  be  committed  fiar 
his  disobedience :  but  it  is  said  that  if  he  be  absent,  he  cannot  be  committed  withoit^ 
a  warrant  from  some  justice  in  order  to  find  sureties,  and  that  such  warrant  ought  ta> 
be  under  seal,  and  to  shew  the  cause  for  which  it  is  granted,  and  at  whose  suit,  «!« 
that  it  may  be  directed  to  any  indifferent  person."     And  further,  in  5  Bum's  JustioB^ 
p.  1205  (last  edit.),  "  The  justice  may  make  the  warrant  to  bring  the  party  before  btia^ 
self  or  some  other  justice;''  but  if  before  another,  he  should  first  fix  tiie  amouatc^^ 
bail.     So  the  Sessions  have  done  here.     What  could  they  do  ?     Ought  they  tohaia^'r 
issued  an  order  calling  on  the  defendants  to  answer?    And  if  so,  when  ?    At  tfas''  i 
next  Sessions  ?     So  that  three  months  must  elapse  before  the  applicant  could  obtaii|;^i 
the  protection  which  he  desired.    The  second  objection  is,  that  the  justices  had 
power  to  commit  the  defendants  because  the  order  of  Sessions  is  simply  to  find  suretitf* 
to  keep  the  peace,  imposing  no  penalty  in  case  of  refusal ;  but  that  was  not  neoesarf ' 
in  order  to  give  the  justices  jurisdiction.     In  3  Bum's  Justice,  1015  (last  edit),  Hr 
is  said,  "  That  wheresoever  a  justice  of  the  peace  is  empowered,  by  any  statute, 
bind  a  person  over  or  to  cause  him  to  do  a  certain  thing,  and  such  person  being  m 
his  presence  shall  refuse  to  be  bound  or  to  do  such  thing,  the  justice  may  commit  liial* 
to  the  gaol,  to  remain  there  till  he  shall  comply,"  citing  2  Hawk.  c.  1 6,  s.  2 ;  tli» 
authority  of  which  was  distinctly  recognized  in  Bennet  v.  Watson  (3  M.  &  S.  1). 
There  it  was  decided  that  a  justice  of  the  peace  may  commit  a  feme  covert  who  is  t'^ 
material  witness  upon  a  charge  of  felony  brought  before  him,  and  who  refuses  trt' 
appear  at  the  Sessions  to  give  evidence,  or  to  find  sureties  for  her  appearance,    h' 
R,  V.  Dunn  the  same  course  was  pursued,  and  the  order  of  Sessions  was  not  one  di 
imprisonment;   and  this  must  be  so  from  the  necessity  of  the  case;  eje  eonamk^ 
every  person  who  goes  before  a  magistrate  and  swears  to  his  belief  that  his  lakl^ 
is  in  danger  has  a  right  to  an  order  for  security  of  the  peace ;  but  if  this  can  o^' 
be  enforced  by  indictment  for  the  refusal,  the  protection  is  virtually  destroyed.     Tha 
third  objection  is,  that  the  term  of  imprisonment  specified  in  the  warrant  is  too  hm^* 
The  warrant  requires  the  keeper  of  the  gaol  to  keep  the  defendants  in  his  costod^ 
"for  the  residue  yet  to  come  and  unexpired  of  the  term  of  six  calendar  montfai*' 
to  be  computed  from  and  next  following  the  8th  day  of  April,  in  the  year  of 
our  Lord  1845,"  unless  in  the  meantime  they  should  enter  into  the  required  reoof> 
nizances,  and   find  the  required  sureties  to  keep  the  peace  "  for  the  term  of  ax 
calendar  months,  to  be  computed  from  the  8th  day  of  April,  1845 ;"  and  it  in  con* 
tended  that  that  is  a  longer  period  than  the  order  of  Sessions  warrants.    The  iiiit^ 
day  of  the  Sessions  was  on  the  7th  of  April ;  but  they  were  also  held,  by  adjoammeflC'- 
on  the  8th ;  and  on  that  day,  it  appears  by  the  yam/,  the  articles  were  eidiibited.   Thea^^^ 
the  order  must  speak  from  the  day  on  which  it  was  made ;  it  could  not  be  made  befa*^ 
the  articles  were  exhibited  ;  and  speaking,  therefore,  from  the  8th,  it  is  an  order  to  find' 
sureties  for  six  months  "  now  next  ensuing,"  that  is,  from  that  day ;  and  if  so,  the  warw 
rant  is  sufiicient.     The  warrant  sa3rs, ''  for  the  term  of  six  months,  to  be  computed  firom 
and  next  following  the  8th  ;"  and  the  word  "  from"  is  inclusive  of  the  day  mentiooed. 
It  has  been  so  held  in  cases  where  the  question  has  turned  upon  the  validity  of  ktsea 

(a)  Lord  Denman,  C.  J.,  in  giving  judgment,  appears;  nor  can  we  erer  infer  CEtcUneoeMarj  to  ^ 

said  :  **  The  fair  meaning  (of  the  commission  of  the  jurisdiction  from  the  mere  circumstance  of  an  iali^ 

peace)  is,  that  if  one  person  informs  the  Court  or  a  rior  Court  assuming  to  act  as  if  they  possessed  it; 

justice  of  the  peace  that  he  gfoes  in  fear  and  in  danger  least  of  all,  where,  by  the  ezereise  of  a  discretiaoiiy 

of    personal  violence  from  another  by  reason  of  power  on  on  ex  par /es<a/emeiU,  which  is  not  aUovii 

threats  employed  by  him,  and  prays  the  protection  to  be  contradicted,  a  single  magistrate  may 

of  sureties  of  the  peace,  that  protection  may  be  the  lobject  of  his  freedom." 
granted.    Unless  such  a  case  appear,  no  jurisdiction 


EASTER  TERM,  1916.  fi77 

ider  powers.  (Pugh  v.  The  Duke  of  Leeds,  Ck)wp.  714.)  There  the  Court  said  that 
from"  might  mean  inclusive  or  exclusive,  and  should  he  construed  so  as  to  effectuate 
e  intention  of  the  parties  using  it ;  for  which  purpose  it  was  in  that  case  held  to  be 
mdusive."  On  the  other  hand,  in  Webb  Y.Fairmttner  (3  Mee.  &W.  473)  it  was  held, 
■t  goods  being  sold  on  the  5th  of  October,  to  be  paid  for  in  two  months,  an  action 
r  the  price  could  not  be  commenced  until  after  the  expiration  of  the  5th  of  December; 
id  in  Hardy  v.  Ryle  (9  B.  &  C.  603),  where  the  question  was,  whether  an  action  for 
be  imprisonment  had  been  brought  against  a  magistrate  within  six  months  after  the 
t  committed,  it  was  held,  that  the  last  day  of  the  plaintifTs  imprisonment  was  to  be 
doded  in  computing  the  six  months.  In  Pellew  v.  The  Inhabitants  of  Wonford 
I B.  &  C.  134),  which  was  an  action  against  the  hundred  on  the  9  Geo.  1,  c.  22,  to 
corer  damages  for  the  injury  done  to  premises  maliciously  set  on  fire,  the  Court 
Bcided  that  the  two  days  allowed  by  the  statute  for  giving  notice  of  the  ofience  are 
Bdnsive  of  the  day  on  which  the  fire  happens  ;  but  in  Webb  v.  Fairmaner,  Baron  Parke 
lys :  "  In  the  case  of  a  sentence  of  imprisonment,  in  favour  of  liberty  the  time  is 
adumed  inclusively."  At  all  events,  the  words  "  now  next  ensuing"  must  mean 
'OMoing  "  or  "  from"  the  day  mentioned ;  and  the  warrant,  therefore,  only  adopts  the 
■guage  of  the  order,  and  whatever  construction  the  language  bears  is  authorized  by 
L  Lastly,  if  the  language  may  be  considered  as  capable  of  either  construction,  as 
iAa  inclusive  or  exclusive  of  the  day  named,  tlien  that  construction  will  prevail 
riieh  favours  the  liberty  of  the  subject  and  determines  the  imprisonment  at  the  earliest 
ioment ;  but  that  is  no  ground  of  objection  to  the  warrant.  It  is  also  contended  that 
k  adjourned  Sessions  do  not  appear  to  have  been  holdcn  for  the  county  of  Hun- 
hgdon ;  but  there  is  no  weight  in  that  objection.  The  order  commences, "  Hunting- 
huhire,  to  wit ;"  and  the  words  "  At  the  General  Quarter  Sessions,  &c.  in  and  for  the 
Unty  of  Huntingdon,"  must  apply  to  both  days  mentioned,  viz.  Monday,  the  7th,  and 
Wsday,  the  8th  of  April.  In  Davis  v.  The  King  (10  B.  &  C.  89),  where  a  question 
IMC  as  to  an  indictment  under  the  Night  Poaching  Act,  the  following  passage  occurs 
i  the  judgment  of  Lord  Tenterden,  C.  J. — "  The  phrase  used  is,  that  the  defendants 
Kd  by  night  unlawfully  enter  divers  closes,  and  were  then  and  there  in  the  said 
Hes/  &c.,  not  that  they  '  by  night  did  unlawfully  enter,  and,'  &c.  If  the  words  '  by 
\ljbl'  had  occurred  at  the  beginning  of  the  sentence,  they  might  have  governed 
M  whole;  or,  if  they  had  beien  at  the  end  of  the  sentence,  they  might  have 
fared  to  the  whole ;  but  here  they  are  in  the  middle  of  the  sentence,  and  are  applied 
Ka  particular  brandi  of  it,  and  cannot  be  extended  to  that  which  follows."  Here  the 
DMtnmling  words  are  at  the  beginning  of  the  sentence ;  and  the  jurat  of  the  articles 
dpi  that  construction  by  the  words  "exhibited  and  sworn,  &c.  at  the  General 
iHTter  Sessions  of  the  Peace  for  the  said  county  of  Huntingdon,  held  at,  &c.,  in  and 
V  the  aaid  county,  this  8th  day  of  April,  1845."  The  articles  themselves  refer 
DpMt  transactions  ;  but  no  valid  objection  can  be  made  to  them  on  that  ground. 

Gmming  and  (yMalley,  contriu — First,  the  articles  of  peace  are  void  and  illegal ; 
muiae  the  defendants  were  never  cited  to  appear,  and  it  is  a  principle  of  law  and  of 
Mtnal  justice  that  no  person  shall  be  convicted  or  punished  without  being  heard. 
Vbcs  the  order  of  Sessions  was  made,  the  defendants  had  received  no  notice  of  any  sort; 
■aeomplaint  had  been  made  against  them,  no  summons  had  been  served  upon  them; 
k1  the  practice  of  this  Court  altogether  condemns  such  a  proceeding.  In  Painter  v. 
y^iLkferpool  Gas  Company  (3  Ad.  &  £11.  433)  it  was  held  that  a  warrant  of  distress 
■Hed  by  a  justice  under  a  local  Act  without  previously  summoning  and  hearing  the 
^rty  to  be  distrained  upon  was  illegal,  though  a  summons  and  hearing  were  not  in 
kfktt  required  by  the  Act;  and  in  R.  v.  Hughes  (3  Ad.  &  £.  425),  the  Court 
^faaed  a  wumdamus  to  compel  justices  to  issue  a  warrant  under  a  local  Act  without 
Ittunoning  the  party;  and  held,  that  though  they  might  have  authority  by  the 
let  to  grant  a  warrant  without  summons,  they  acted  rightly  in  not  so  granting  it. 
' »  qoite  true,  that  if  the  defendants  had  been  present  at  the  Sessions  they  could  not 
i«e  controverted  the  facts  stated  in  the  articles ;  but  they  might  have  contended  and 
ged  upon  the  Court  that  these  articles  did  not  contain  enough  to  justify  the  Court  in 
piiring  them  to  give  security  to  keep  the  peace ;  or,  if  they  failed  in  that,  they 
gffat  have  succeeded  in  reducing  the  amount  of  the  bail.    In  R,  v.  Stanhope  (12  Ad. 
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&  £.  620b)  the  Court  said  "  they  were  clearly  of  opinioii  that   the-  tratk  of  the 
articles  could  not  be  contradicted,  either  by  affidavit  or  otherwise;  but  that  defBodant 
might  either  except  to  their  sufficiency  or  tender  affidavits  in  reduction  vi  the  amoont 
of  bail."     [LoBD  Dbnman,  C.J. — You  say  that  the  defendants  ought  to  have  beed 
heard  as  to  the  amount  of  bail ;  surely  they  had  that  opportunity  befinre  the  two 
justices.]     llie  justices  had  nothing  bejfore  them  but  the  order  of  SeasJona,    Thef 
had  no  opportunity  of  seeing  even  the  articles  of  the  peace.     [WxiiLXams,  Jin-Hov 
could  the  defendants  have  been  brought  before  the  Sessions  ?]     They  could  aot  hafe 
been  brought  for  the  purpose  of  entering  into  recognizances  and  fiucling  aurtlias  ts 
keep  the  peace  at  the  Sessions  which  made  the  order ;  but  an  attachment  or  ibcnck 
warrant  (a)  might  have  been  granted  to  compel  them  to  give  bul  to  appear  at  theoert 
Sessions,  and  in  the  meantime  to  keep  the  peace.    That  would  avoid  all  dangar  «f  a 
breach  of  the  peace,  and  be  consistent  with  the  practice  of  this  Court.  :  That  practiee 
is  thus  stated  in  Comer's  Crown  Practice,  19  :  "If  the  cause  of  complaint  arise  ia 
vacation,  and  the  circumstances  be  such  as  to  shew  that  an  immediate  breadi  of  tki 
peace  is  to  be  apprehended,  a  judge  will  interfere  by  granting  a  warrant  to  bold  tfai 
party  offending  to  bail  to  appear  in  the  next  Term  to  answer  idl  such  matten  aa  ntf 
be  objected  against  him,  and  in  the  meantime  to  keep  the  peace  towards  the  ooop 
plainant."     That  was  the  .course  of  proceeding  adopted  in  Stanhope's  case.    By  tiK 
process  there  mentioned,  he  was  brought  into  Court  and  had  an  opportunity  of  stating 
his  objections  to  the  articles.     In  the  Appendix  to  Comer-s  Crown  Practice  a  fm 
of  attachment  (b)  is  given  (No.  XVI.) ;   and  that  is  stated  (p.  20)  to  be  the  uiml 
process  for  bringing  in  the  defendant  to  give  security  upon  Uie  articles.     That  fom 
also  supports  the  same  view  of  the  practice  of  this  Court.     Upon  the  body  of  the 
defendant  being  brought  in,  the  practice  is  to  move  "  that  the  ddendant  be  ordered  to 
£nd  security  for  the  peace ;  and  on  this  motion  being  made,  the  articles  are  read  in  tiie 
presence  of  the  defendant."  (Comer's  Crown  Practice,  21,  citing  6  Modem  Rep.  132.) 
Thus,  by  the  practice  of  this  Court,  the  defendants  have  full  opportunity  of  defends^ 
themselves,  and  at  least  of  reducing  the  amount  of  bail.     [Lord  Dsnmak»  CJ^^ 
Why  was  not  that  application  made  to  the  magistrates  ?    It  is  true,  the  Seastons  had 
fixed  the  amount  of  bail ;  but  that  was  on  the  statement  of  one  side ;  surdy  it  «ai 
open  to  the  magistrates  afterwards,  on  hearing  the  other  side,  to  consider  whether  thm 
was  any  ground  for  reducing  that  amount.]     The  amount  of  bail  must  pardy  dqMid 
upon  the  facts  stated  in  the  articles  themselves ;  and  they  were  not  before  the  mi^ 
trates  at  all.     Then  if  the  poverty  of  the  defendants  had  been  urged  as  a  reason  kt 
reducing   the  bail,   the  magistrates  would  have  answered,    "  that  that  argnmeBt 
should  have  been  addressed  to  the  Sessions  before  the  amount  was  fixed."     When  aa 
objection  to  the  articles  was  taken  on  the  part  of  the  defendants,  the  magiatrates  and 
that  they  had  nothing  to  do  but  enforce  the  order  of  Sessions.  [Liord  Dbnm an.  C.  J.*- 
In  R.  V.  Botamaster  (Burr.  1039,  1  W.  Black.  233)  the  amount  of  bail  was  fixed  ia 
this  Court,  and  a  direction  given  that  the  security  should  be  taken  by  a  justice  or 
justices  in  the  country ;  and  that  is  laid  down  as  a  rule  for  the  future  in  Blackstone's 
Report.]     The  report  of  that  case  is  very  short,  but  it  is  clear  that  there  that  cornii 
was  pursued  out  of  mercy  to  the  defenduits,  who  resided  at  a  great  distance ;  bat  n 
a  general  rule  it  is  open  to  a  great  objection,  which  is  well  stated  in  Comer's  Cnm 
Practice,  p.  20  : — "  There  seems  however  to  be  a  difficulty  in  such  a  course,  whidiii 

(a)  Andrewi  mentioned  tliat  a  role  was  pending     ns  and  all  onr  people,  and  espedaUy  towardi  fti 
in  this  Court  to  quash  a  bench  warrant,  for  not  fix-     said  A  B,  under  a  eortain  penalty  tkm  to  be  I        '' 


ing  the  amount  of  the  bail  (alluding  to  R§  Downey,  on  him  by  us ;  and  when  you  have  so  attachfd  As 

post).  said  C  D,  you  are  to  discharge  him  on  bail  until fti 

(ft)  The  form  is  as  follows :— "  Victoria,  &c.   To  said  day  by  sufficient  manucaptors,  who  shall  Is 

the  sheriff  of ,  greeting.    Because  A  B  was  willing  to  bail  him  under  a  certain  penalty  tesisa* 

afraid  that  he  might  be  in  many  ways  disquieted  and  ably  to  be  imposed  upon  them  by  you,  as  w«U  for tM 

made  grievous  concerning  his  life  and  maiming  of  keeping  his  day  as  for  the  keeping  our  peace  bj  Mm 

his  limbs  by  C  D,  as  the  said  A  B  hath  made  oath  in  the  meantime.    And  for  doinff  your  ofBoe  la  tUl 

before  us ;  therefore  we  command  you  that  you  do  behalf,  you  are  only  to  take  of  the  said  C  D  tvt 

not  forbear  by  reason  of  any  liberty  in  your  Baili-  shillings  and  fourpence.     Witness,  Thomas  Vtti 

wick,  but  that  you  attach  the  said  C  D,  so  that  you  Denman,  at  Westminster,  the day  of  — ^  h 

may  have  him  before  us  at  Westminster,  on the year  of  our  rdgn. 

the day  of ,  to  find  then  before  us  sufficient  "  By  the  Coorty 

security  for  the  keeping  of  our  peace  by  him  towards  "  Boailfsav." 
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iDt  adverted  to  in  diat  case,  tiz.  :  that  either  the  Court  of  Queen's  Bench  will  have  to 
it  ^  amount  and  term  of  thereoognicance  to  be  given  without  hearing  the  defendant, 
Irthat  the  jnatioea  moat  do  ad  without  having  the  articles  before  them."  [Pattbson,  J.-— 
n*  Older  of  Sessions  is,  that  the  defendants  shall  enter  into  recognizances  before  a 
jastiee  or  juaticea  of  the  peace,  upon  service  of  the  order  of  Sessions.  They  refuse  to 
ia  ao,  and  are  brought  before  two  justices,  and  then  they  don't  apply  to  reduce  the 
■Mont  of  bail,  but  they  still  refuse  to  give  any.  Surely  then  they  hadabundance  of 
aalice.]  The  jfostices  could  not  judge  of  the  sufficiency  of  the  articles.  [Pattbsoit, 
l.-«Nor  had  tibe  defendants  any  right  to  be  heard  against  them.]  The  objection  is, 
fat  the  Older  of  Sessions  is  altogether  illegal  and  void,  as  having  been  made  without 
■otioe  ta  the  defendants,  and  before  they  had  had  any  opportunity  of  being  heard ;  and 
kllBt  there  being  no  original  complaint  before  the  magistrates,  their  jurisdiction  alto*- 
Hthor  depended  upon  that  order.  [Wiohtman,  J. — Supposing  the  justices  had 
■raeted  the  defendants  to  find  bail  in  a  smaller  amount  ?]  lliey  would  have  subjected 
AfeDuelves  to  criminal  process,  if  they  had  altered  the  amount  fixed  by  the  Sessions. 
■taa  in  IL  v.  Bawmaster  (Burr.  1039)  it  is  implied  that  the  defendant  ought  to  have 
tta  opportunity  of  being  heard  at  some  time ;  but  here  he  has  been  altogether  deprived  of 
4lHt  right.  Under  the  stat.  9  G.  4,  c.  31,  s.  27,  giving  power,  in  certain  cases  of  assault, 
jib  two  magistrates  to  fine  to  the  amount  of  5/.,  could  any  third  magistrate  send  the  man 
I  gaol?  Disobedience  of  an  order  of  Sessions  is  an  indictable  offence  at  common  law, 
T  that  was  the  proper  remedy  against  these  defendants.  R»  v.  Dunn  is  no  authority 
I  this  case,  for  the  decision  proceeded  entirely  on  other  points.  At  all  events,  the 
~  objection  must  prevail,  for  the  term  of  imprisonment  specified  in  the  warrant 
im  any  case  too  long.  The  Sessions  were  held  on  the  7tb,  and  then  adjourned  to 
'  (8th;  tlie  order  was  to  enter  into  recognizances  "forthwith"  for  the  term  of  six 
that  term  would  expire,  therefore,  on  the  7th ;  and  the  warrant  is  to  keep 
I  defendants  for  the  residue  of  six  months  from,  and  next  following  the  8th,  that  is, 
1  the  9th.  That  would  be  so  even  if  the  order  is  to  be  considered  as  made  on  the 
for  still  ^ere  would  be  the  difference  of  the  fraction  of  a  day ;  but  the  articles 
;  be  taken  to  have  been  sworn  on  the  7th,  and  the  order  made  on  the  same  day;  for 
r  e^tioQ  of  tiie  articles  states  that  the  Quarter  Sessions  were  held  on  the  7th,  and 
\  no  mention  of  any  adjournment ;  and  the  order  itself  says  that,  "  at  the  General 
'  Sessions,  &c.,  holden  on  the  7th,"  the  order  was  made ; — not  that  the  order 
J  made  on  the  8th,  when  the  Sessions  were  held  by  adjournment  from  the  7th.  It 
h  tntt  that  the  yam/  of  the  articles  bears  date  on  the  8th ;  but  if  the  Sessions  were  on 
k  7th,  as  the  caption  states,  that  must  be  wrong.  Further,  the  Sessions  are  but  one 
hj  in  law„^uid  the  sureties  ought  to  date  from  the  first  day.  Lastly,  the  order  of 
i  does  not  shew  jurisdiction  on  the  face  of  it.  There  is  no  statement  that  the 
\  hdd  by  adjournment  on  the  Tuesday  were  held  in  the  county  of  Huntingdon ; 
;  days  should  have  preceded  the  statement  of  the  place  where  Uie  Sessions  were 
These  are  the  objections  to  the  proceedings  at  the  Sessions  ;  but  even  if  they 
jise  aU  correct,  still  the  justices  had  no  authority  to  commit  the  defendants.  The 
krier  of  Sessions  was  simply  that  the  defendants  should  enter  into  recognizances  and 
|hd  auretiea,  but  gave  no  power  to  imprison  them  on  default.  (They  were  then 
^Inped  by  the  Court.) 

*  LoBD  DxKMAK,  G.  J. — I  think  this  warrant  cannot  be  upheld ;  the  only  power  which 
1l  fgcrtn  to  the  justices  is  to  enforce  the  order  of  Sessions,  and  that  imposes  no  penalty 
if  mpriaonment.  In  truth,  what  the  justices  have  done  here,  is  to  convict  the  defend- 
Wti  m  a  summary  way  upon  a  supposititious  indictment  for  disobedience  of  an  order 
if  Sesaiona ;  that  is  wholly  beyond  their  power,  and  the  defendants  must  therefore  be 


[  Pimsov,  J. — ^The  order  of  Sessions  requires  that  the  defendants  "  do  severally  and 
[iDfectively  forthwith,  upon  service  of  this  order,  before  one  or  more  of  her  Majesty's 
[jMces  of  the  peace,  &c.,  enter  into  their  own  recognizances,"  and  find  two  sureties 
In  keep  the  peace ;  but  it  is  quite  silent  as  to  any  commitment  of  the  defendants  ;  it 
fcrefwe  really  comes  to  this,  that  this  is  a  commitment  not  in  accordance  with  a  direc- 
tion of  ibe  S^aions,  but  a  commitment  for  disobedience  of  an  order. 
WiLLiAUB,  J.— The  ma^trates  had  no  original  jurisdiction  in  this  case ;  it  was  a 
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devolution  of  authority  from  the  Sessions  ;  and  the  single  inquiry  for  tfaem  was,  wfaetiwr 
the  order  had  heen  obeyed  or  not  ?  It  certainly  had  not  been  obeyed ;  bat  woidik 
have  been  competent  for  the  justices  to  have  committed  the  defendants  for  one  or  tm 
months  ?  I  apprehend  certainly  not ;  and  there  was  no  better  authority  to  canunit  iat 
the  period  mentioned  in  this  warrant. 

WiGHTMAX,  J. — I  am  entirely  of  the  same  opinion.  The  difficulty  is  to  find  wj 
jurisdiction  or  authority  to  commit  at  all;  the  Sessions  not  having  introduced  intoAv 
order  the  alternative  of  imprisonment,  the  magistrates  clearly  could  not  do  it. 

O'Malley  mentioned,  that  the  same  ground  had  been  taken  for  the  decision  in  Aifer'f 
case  (5  Co.  Rep.  59).  (a) 

LoBD  Denman,  C.  J. — It  must  be  understood  we  decide  only  that  the  warmtii 
bad ;  we  do  not  deal  with  the  order  of  Sessions. 

Rule  absolute,  and  the  defendants  disekarfti. 


Q.B.  Wednesday,  April  30. 
Thb  Queen  v.  The  Inhabitants  of  Seybnoaks. 

Order  of  removal — Notice  of  appeal — Juriedietion  qfSettitm* — Suretiee  qftke  peace. 
An  order  of  removal,  bearing  date  the  29th  ofjulp,  1843,  the  execution  qfwkiek  woe  mapeoMtg 
an  order  of  the  tame  date  in  consequence  of  the  illneee  qfthe  pawper,  trot,  on  th^  1th  cf  Aami^. 
served,  together  with  the  order  of  suspension  and  examination,  on  one  qf  the  owerseere  ^  Mti 
appellant  parish.     On  the  lit  h  of  October  a  notice  of  appeal,  dated  on  the  7  th  September,  ^  At 
ehurchwaraens  and  overseers  of  the  appellant  parish,  uras  served  upon  one  qf  the  overseers  ^ti 
respondent  parish,  stating  their  intention,  **  at  the  next  General  (garter  Sessions,*'  **  toeommmt^ 
enter,  try,  and  prosecute*'  an  appeal,  &fc.     The  next  QMarter  Sessions  isere  held  on  the  IM 
of  October,  but  the  appeal  was  not  then  entered,  nor  did  either  party  appear  at  those  Sesskms.  J 
the  next  Quarter  Sessions,  however,  in  January,  the  appellants  enterid  their  appeal;  and,  Hi 
their  application,  the  respondents  not  appearing,  the  order  of  removal  was  gnashed,  aid  m 
respondents  ordered  to  pay  costs^    That  order  hating  been  removed  into  this  court  by  ctifiwist 
upon  motion  to  quash  it,  held, 
\st.  That  there  was  a  sufficient  grievance  to  warrant  the  Court  m  quashing  the  order  upon  ceHkrot 
2nd,  That  there  being  no  entry  and  respite  at  the  October  Sessions,  the  Jasmary  Smsiom  Ail  Jl 

jurisdiction  to  entertain  the  appeal. 
Zrd.  That  a  statement  m  the  affidavit,  that  at  the  October  Sessions  there  was  no  entry  and  leuitklt 
the  (qjpeal,  "  as  this  deponent  is  vrformed,  and  verily  believes,**  is  stfficientpro<ifqftkaifidtJI 
not  answered  by  the  other  side.  « 

JXct'um  per  Lord  Denman,  C.  J.-^The  stat.  of  21  Jac.  1  applies  equally  to  all  classes  cfUr  Mefsd/^ 
subjects,  and  removes  all  doubt  as  to  the  liability  qf  peers  to  be  bound  over  byjusticos  to  kif  A 
peace.    (See  Note  to  the  judgment.) 

EEDES,  in  Michaelmas  Term  last  (Nov.  15),  obtained  a  rule  calling  on  flii 
justices  of  Kent,  the  prosecutors  of  the  writ  of  certiorari,  to  shew  caoae  nljf 
an  order  of  the  Court  of  Quarter  Sessions,  held  at  Maidstone  on  the  4th  day  of  Janotf 
preceding,  quashing  an  order  of  removal,  and  ordering  the  overseers  of  tiie  paridiv 
Sevenoaks  to  pay  to  the  overseers  of  the  parish  of  St.  Luke,  in  the  county  of  KfidAl^ 
sex,  the  sum  of  5/.  for  and  towards  their  costs  and  charges  in  and  about  their  sipftA 
against  the  said  order,  should  not  be  quashed. 

From  the  affidavits  in  support  of  that  rule  (none  being  filed  in  opposition  to  it)  It 
appeared,  that  on  or  about  the  month  of  July,  1843,  one  ElizabeUi  Quinnell  hanK 
become  and  being  chargeable  to  the  said  parish  of  Sevenoaks,  an  order  of  lemani 
bearing  date  the  29th  of  July,  1843,  under  the  hands  and  seals  of  Viscount  HdliBSi- 
dale,  and  William  Lambard,  Esq.,  two  of  her  Majesty's  justices  of  the  peace,  actiflK 
in  and  for  the  lower  division  of  Lathe  of  Sutton,  at  Hone,  in  the  said  county  (one  8 
them  being  of  the  quorum),  and  within  which  the  said  parish  of  Sevenoaks  is  ntats^ 

(a)  There  the  plaintiff  vaa  taken  under  a  warrant  ing,  "  £t  si  hoc  fi^ere  recuaavarit,  taae  ipam  ii 

of  a  single  justice,  directed  to  the  constahles  of  the  recusantem  prozim'  prison*  nostane,  kc.,  dud  fadM^ 

township,  reaairing  them  to  take  the  plaintiff  before  &c.,  ihidtm  moratur'  quousque  gratb  hoe  fiMO*  IS* 

any  jnitiee  of  the  county,  to  gifo  baO,  &e.,  and  adiU  locr*." 
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Wi  dnly  made  fiar  the  removal  of  the  sud  Elizabeth  Quinnell  from  the  8aid  pariah  of 
Sefem»ln  to  the  perish  of  St.  Luke,  in  the  county  of  Middlesex,  as  the  place  of  her 
last  legal  settlement :  that  by  an  order  under  the  hands  and  seals  of  the  said  W.  Lam- 
kaid  and  Viscount  Holmesdale,  the  said  justices,  bearing  date  the  same  29th  day  of 
July,  1843,  after  reciting  that  it  appeared  to  them,  the  said  justices,  that  the  said 
BGabeth  Qninnell  was  unable  to  travel  by  reason  of  sickness  and  infirmity  of  body, 
ad  that  it  would  be  dangerous  for  her  to  do  so,  they,  the  said  justices,  did  thereby 
enpend  the  execution  of  the  said  order  of  removal  until  they  were  certified  that  it 
Bight  be  safely  executed  without  danger. 

That  on  the  7th  day  of  August,  1843,  Mr.  Bansfield,  one  of  the  overseers  of  the 
wd  pariah  of  Saint  Luke,  was  personally  served  with  a  duplicate  of  the  said  order  of 
Rmoval,  and  a  copy  of  the  examinations  upon  which  the  said  order  was  made,  and 
alio  of  the  said  onler  of  suspension ;  that  the  said  order  of  suspension  had  not  been 
tdm  off  or  vacated ;  and  that  the  said  Elizabeth  Quinnell,  by  reason  of  her  said  sick- 
ness and  infirmity,  had  never  been  removed  to  the  said  parish  of  St.  Luke,  but  was 
ttiU  resident  in  the  said  parish  of  Sevenoaks ;  that  on  the  14th  day  of  October  last,  a 
notice  of  appeal  by  the  churchwardens  and  overseers  of  the  said  parish  of  St.  Luke 
with  grounds  of  appeal  against  the  said  order  of  removal,  was  served  upon  one  of  th, 
oicrseers  of  the  poor  for  the  parish  of  Sevenoaks,  for  the  then  next  General  Quartee 
Scnons  of  the  Peace  to  be  holden  in  and  for  the  said  county  of  Kent ;  that  the  thenr 
Mzt  Greneral  Quarter  Sessions  of  the  Peace  for  the  said  county  of  Kent  were  to  be 
kiden  and  were  holden  at  Maidstone,  in  the  said  county,  on  the  17th  day  of  the 
aid  month  of  October,  1843,  being  on  the  third  day  after  such  service  of  Uie  said 
notice  of  appeal  as  aforesaid ;  and  that  the  said  overseer,  conceiving  the  service  of 
tts  Mud  notice  of  appeal  to  be  defective  and  insufficient,  d^d  not  attend,  nor  did  the 
cbirchwardens  and  overseers  of  the  poor  of  the  said  parish  of  Sevenoaks,  or  any  one 
ir  them  or  on  their  behalf,  attend  at  the  said  Quarter  Sessions  so  holden  upon  the 
}  Wad  1 7th  day  of  October,  as  aforesaid ;  that  nothing  more  was  heard  of  or  about  the 
[  ttid  appeal  by  the  churchwardens  and  overseers  of  the  said  parish  of  Sevenoaks,  or  the 
;  overseer,  or  any  or  either  of  them,  or  any  one  on  their  behalf  ["  as  the 
at  had  been  informed  and  verily  believed  "],  until  the  15th  day  of  Februray  last, 
i  one  of  the  overseers  received  from  Mr.  John  Parson,  vestry  clerk  of  the  said  parish 
I  St.  Luke,  a  certain  paper  writing,  purporting  to  be  a  copy  of  an  order  (a)  made  at  a 
Qcneral  Quarter  Sessions  of  the  Peace  holden  at  Maidstone,  in  and  for  the  said  county 
^  Kent,  on  the  4th  day  of  January  then  last,  whereby  it  was  ordered  by  the  Court 
ttare,  that  the  said  order  of  removal  so  made  by  the  said  justices  as  aforesaid,  be 
^jMthH  ;  and  it  was  further  ordered,  that  the  overseers  of  the  poor  of  the  said  parish 
«f  Sevenoaks  should  forthwith  pay  unto  the  overseers  of  the  poor  of  the  said  parish  of 
fit  Luke  the  sum  of  oL  for  and  towards  the  costs  and  charges  they  had  been  at  in 
md  about  the  said  appeal ;  that  no  notice  of  appeal,  or  grounds  of  appeal,  against  the 
aid  order  of  removal  by  the  said  churchwardens  and  overseers  of  the  said  parish  of 
flt  Lnke,  or  any  or  either  of  them,  had  ever  been  served  upon  the  parish  officers  of 
flsffcnoeka,  or  any  or  either  of  them ;  that  no  counsel,  attorney,  agent,  or  other  person 
-  whatever,  was  instructed  to  appear,  or  did  appear,  in  the  matter  of  the  said  appeal,  on 
lahalf  of  them,  or  any  of  them,  at  either  of  the  said  Oeneral  Quarter  Sessions  of  the 
i  held  at  Mudstone  on  the  said  17th  day  of  October,  1843,  or  the  4th  day  of 
/,  1844^  respectively,  but  that  the  said  order  of  the  4th  day  of  January,  1844,  was 
I  in  the  absence  and  without  the  knowledge  of  deponents,  or  any  or  either  of  them. 
Iliere  was  also  the  affidavit  of  William  Francis  Holcroft,  attorney  for  the  parish  of 
Seicnoaks,  the  material  part  of  which  was  as  follows : — *'  That  no  appeal  was  prose- 
ated.  or  entered',  and  respited  by  or  on  behalf  of  the  said  parish  of  St.  Luke,  against 
Ike  said  order  of  removal  at  the  said  last-mentioned  Sessions  (the  October  Sessions),  as 
tm  deponemi  has  been  informed,  and  verily  believes ;  that  he  is  well  acquainted  with 
k  practice  of  the  said  Court  of  Quarter  Sessions,  with  regard  to  notices  of  appeal, 
^  that  by  the  practice  of  the  said  Court,  eight  clear  days'  notice  of  trial  are  requured 

(a)  TUi  order  is  set  oat  ia  tht  report  of  it.  v.  Sevenoaki,  ante,  p.  965. 
▼OL.  X.  K 
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to  be  given  by  the  appellant  to  the  respondent  parish   (unless  other  provisioiis  ve 
made  by  statute)  previous  to  the  trial  of  any  appeed  against  an  order  of  removal. 

The  following  is  the  notice  of  appeal  above  referred  to : 
**  To  the  churchwardens,   overseers,   and   guardians  of  the  poor   of  the  parish  of 
Sevenoaks,  in  the  county  of  Kent,  and  every  of  them : 

"  This  is  to  give  you,  and  each  and  every  of  you,  notice,  that  we,  the  churchwaideni 
and  overseers  of  the  poor  of  the  parish  of  Saint  Luke,  in  the  county  of  Middleao, 
do  intend,  at  the  next  Greneral  Quarter  Sessions  of  the  Peace  to  be  holden  for  the 
said  county  of  Kent,  to  commence,  enter,  try»  and  prosecute  an  appeal  against  a  cer- 
tain order  of  removal,  of  and  under  the  hand  and  seal  of  Viscount  Holmesdale  aod 
W.  Lambard,  Esquire,  two  of  her  Majesty's  justices  of  the  peace,  acting  in  and  fiv 
the  lower  division  of  the  lathe  of  Sutton,  in  the  county  of  Kent,  bearing  date  the  Sdtli 
day  of  July,  in  the  year  of  our  Lord  1843,  whereby  Elizabeth  Qumnell,  a.  ^ii|^ 
woman,  was  ordered  to  be  removed  from  your  said  parish  of  Sevenoaki,  to  oiur  and 
parish  of  St.  Luke,  and  by  which  order  we  consider  ourselves  aggrieved." 

(Dated  Sept.  7».1848.) 

The  order  of  Sessions  had  been  removed  by  certiorari. 

The  points  for  argument,  stated  on  the  part  of  the  prosecutors,  were-— 

Ist.  That  the  affidavits  filed  in  support  of  the  motion  fail  to  shew  that  the  Gomt 
of  General  Quarter  Sessions  at  Maidstone,  Kent,  on  the  4th  day  of  January,  1844^ 
had  not  jurisdiction  to  make  the  order  in  question. 

2nd.  That  the  said  affidavits  do  not  shew  that  a  notice  of  appeal  and  grounds  «f 
appeal  were  not  given  for  the  Sessions  holden  on  the  4th  January,  1844*  by  or  « 
behalf  of  the  churchwardens  and  overseers  of  the  poor  of  thei  parish  of  Samt  Luke,  jto 
the  churchwardens  and  overseers  of  the  poor  of  the  parish  of  Sevenoaks,  and  alio  thit 
the  said  affidavits  shew  that  such  notice  of  appeal  was  so  given. 

3rd.  That  the  said  affidavits  do  not  shew  that  no  proof  was  given  by  the  chnicfa^ 
wardens  and  overseers  of  Saint  Luke's  appl^ng  for  such  order  of  Sessions,  that  ootiil 
and  grounds  of  appeal  had  been  given  to  the  churchwardens  and  overseers  of  the  poor 
of  Sevenoaks,  and  also  that  such  proof  was  unnecessary.  '  '  ■  \ 

4th.  That  the  said  affidavits  fail  to  shew  that  no  appeal  was  heard  or  entered  aai  { 
respited  at  the  Quarter  Sessions  on  the  17th  October,  1843.  'I 

5tli.  That  the  affidavits  filed  by  the  defendants  fiedl  to  shew  that  the. defendants. ail  i 
aggrieved  by  the  order  of  Sessions,  so  as  to  entitle  them  to  quash  it- on  motion.      .  i  j 

6th.  That  those  affidavits  shew  that  the  defendants,  if  the  order  of  Sessions  nut  | 
made  without  jurisdiction,  cannot  be  possibly  aggrieved  thereby,  inasmuch  as  tbey.9|^  \ 
execute  and  enforce  the  suspended  order  of  removal  at  any  time,  as  if  such  order  rf 
Sessions  had  never  been  made. 

And  on  behalf  of  the  defendants : 

That  the  order  made  at  the  General  Quarter  Sessions  at  Maidstone  upon  the  4A 
January,  1844,  was  made  without  jurisdiction. 

1st.  Because  the  original  order  of  justices  for  the  removal  of  Elizabeth  Qnintidlt 
from  the  parish  of  Sevenoaks,  in  the  county  of  Kent,  to  the  parish  of  Saint  Luke,  A 
the  county  of  Middlesex,  having  been  made  on  the  19th  July,  1843,  and  served  XBf^ 
the  parish  officers  of  Saint  Luke's  upon  the  7th  of  August,  in  the  same  year,  no  ^^pvl 
was  tried  or  entered  and  respited,  or  any  application  made  to  the  Court  at  the  ant 
Quarter  Sessions,  upon  the  17th  October,  against  such  order;  but  an  appeal  wasM 
made  to  the  succeeding  Quarter  Sessions,  upon  the  4th  January,  1844,  when  nA 
i^peal  was  out  of  time,  and  the  Ckyurt  of  Quarter  Sessions  had  no  jurisdiction  to  enter* 
tain  the  same,  or  to  make  an  order  quashing  the  said  original  order  of  removal. 

2nd.  Because  no  notice  of  appeal  or  grounds  of  appeal  for  the  Sessions  holden  apoA 
the  6th  January,  1844,  was  given  by  or  on  behalf  of  the  churchwardens  and  ofcr« 
seers  of  the  parish  of  Saint  Luke  to  the  churchwardens  and  overseers  of  the  parish  of 
Sevenoaks. 

3rd.  Because  the  order  of  Sessions  of  the  4th  January  was  made  in  the  absence  rf 
the  churchwardens  and  overseers  of  the  parish  of  Sevenoaks,  and  of  any  one  npoft 
their  behalf,  and  the  justices  had  no  power  or  jurisdiction  to  make  such  order,  inai* 
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much  as  no  proof  was  given  by  the  churchwardens  and  overseers  of  Saint  Luke's 
applying  for  such  order,  or  otherwise  that  any  notice  of  appeal  or  grounds  of  appeal 
had  been  given  to  the  churchwardens  and  overseers  of  the  parish  of  Sevenoaks,  or  to 
any  or  either  of  them,  or  to  any  one  upon  their  behalf. 

Paskiey  now  shewed  cause. — ^The  first  point  is,  that  no  grievance  is  shewn.  The  exe- 
AQtion  of  the  order  in  this  case  was  suspended,  and  the  suspension  still  remains ;  as  soon 
as  that  suspension  is  taken  off,  the  respondents  may  come  to  the  appellant  parish  for 
coats  of  maintenance ;  and  if  the  proceedings  at  the  Quarter  Sessions  are  altogether  void, 
^  have  a  complete  remedy ;  they  may  levy  for  those  costs,  and  no  action  could  be 
nnintained  against  them  for  so  doing:  but  that  is  not  all;  for  if  they  are  actually 
aggrieved,  they  have  another  remedy  by  action  on  the  case  for  a  false  return.  (Willie 
?.  Birch,  4  Q.  B.  566.)  That  was  an  action  against  the  sheriiF  for  a  false  return ;  and 
ft  was  held  that  the  action  could  not  be  maintained  unless  damage  accrued  to  the 
phintiff;  and  that  the  pleas  were  good,  because  they  shewed  that  no  damage  had 
accrued  to  the  plaintiff,  although  there  was  no  express  averment  that  no  damage 
could  possibly  arise ;  but  it  clearly  recosnized  the  principle  that  where  the  grievance 
is  shewn,  the  remedy  exists.  If,  therefore,  it  be  admitted  that  the  notice  of  appeal 
was  insufficient  for  the  October  Sessions,  and  that  there  ought  to  have  been  an  entry 
ind  respite  at  those  Sessions,  but  was  not,  still  this  is  not  the  proper  remedy.  The 
tat  objection  is,  that  it  does  not  appear  that  there  has  been  any  formal  service  of  the 
order  on  the  respondents,  and  until  the  order  has  been  regularly  served,  the  ground  of 
ttb  application  fails ;  a  locus  penitenti€s  remains  for  the  appellants.  In  22.  v.  The  Jm^ 
fef  of  the  West  Riding  (in  Re  Dr.  Thornton),  (7  Ad.  &.  £.  583),  the  Sessions  estreated 
iieeognizan6e  to  keep  the  peace  upon  proof  of  a  conviction  for  an  assault  by  another 
Cbart,  and  it  was  held  that  the  Sessions  had  done  wrong ;  that  the  proper  process 
br  estreating  the  recognizance  was  by  sci.  fa„  to  which  the  defendant  might  have 
pkaded ;  that  he  was  aggrieved  by  being  deprived  of  that  opportunity,  and  this  Court, 
iieiefore,  issued  a  certiorari  to  remove  the  proceedings.  In  R.  v.  The  South  Holland 
Drainage  (8  Ad.  &  £.  429),  this  Court  refused  a  certiorari  on  account  of  the  conduct 
if  the  party  applying  for  it.  There  the  application  was  to  bring  up  an  inquisition 
ieCbke  a  compensation  jury,  and  the  Court  admitted  that  on  the  face  of  the  inquisi- 
ion  there  were  fatal  defects ;  but  refused  to  remove  it  because  the  party  had  so- 
Bondueted  himself  that  he  was  not  entitled  to  ask  any  thing.  Again,  in  R,  v.  Lord 
G^ord  (1  N.  S.  C.  490),  Mr.  Justice  Williams  declined  to  interfere  upon  an  appli- 
es&m  to  remove  by  certiorari  a  recognizance  to  keep  the  peace,  the  defendant,  a 
peef,  not  being  in  custody,  and  there  being,  therefore,  no  immediate  injury  in  the 
ene.  These  cases,  therefore,  leave  no  doubt  that  this  is  an  application  to  the  discre- 
tiOD  of  the  Court,  die  exercise  of  which  must  depend  upon  the  particular  circumstances 
of  each  case ;  and  that  being  so,  the  Court  will  not  interfere  unless  it  can  see  that  the 
pizties  are  really  aggrieved.  In  R.  v.  The  Justices  of  the  West  Riding  (Sheffield  v.  Crich), 
(5  Q.B.  1),  this  Court  directed  the  Sessions  to  erase  an  entry  of  an  appeal;  but  that  was 
t  peculiar  case.  The  Sessions  had  entered  an  appeal  without  any  auUiority  to  do  so,  and 
ttat  imusual  course  was  taken  for  the  purpose  of  enabling  the  parties  to  go  to  the 
BnnonB  and  try  their  appeal ;  but  here  the  application  is  wholly  different ;  t^e  object 
b  not  to  try  the  appeal,  but  simply  to  quash  the  order  of  Sessions,  and  deprive  the 
pirties  of  their  appeal  altogether.  The  next  point  is,  that  the  affidavits  fail  to  shew 
ftkt  tiie  January  Sessions  had  no  jurisdiction.  If  there  were  an  entry  and  respite  at  the 
(kftdber  Sessions,  clearly  the  January  Sessions  had  jurisdiction ;  that  fact,  therefore, 
tiligfat  to  be  distinctly  and  positively  negatived,  and  that  might  easily  have  been  done ; 
hit  Mr.  Holcroft  only  deposes  to  that  fact  according  to  his  "  information  and  belief/' 
irinch  18  undoubtedly  insufficient.  In  Symes  v.  Amor  (6  M.  &  W.  814),  such  an 
tflidant  was  held  insufficient,  even  upon  an  application  for  judgment  as  in  case  of  a 
tesnit ;  and  in  Joynesv,  CoUinson  (2  D.  &  L.  449),  it  was  also  held  that  an  affidavit  in 
lopport  of  a  rule  for  security  for  costs,  stating  that  the  plaintiff  resides  out  of  the 
onBdictton  of  the  Court,  as  this  deponent  is  informed  and  believes,  was  insufficient.  If, 
hen,  the  want  of  jurisdiction  is  not  made  out,  the  Court  will  not  interfere  on  account 
f  mere  irr^ularity.  (R,  v.  The  Justices  of  Montmouthshire,  4  B.  &  C.  844.)  There, 
pon  an  appeal  against  an  order  of  removal,  the  justices  at  Sessions  were  equally 
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divided,  and  made  an  order  that  the  hearing  should  be  adjourned ;  one  of  the  justices, 
who  voted  in  favour  of  the  respondent  parish,  being  a  rated  inhabitant  of  that  parish. 
An  application  for  a  certiorari  to  remove  the  order,  that  it  mi^t  be  quashed,  wy 
refused  on  the  ground  that,  assuming  the  judgment  of  the  Sessions  to  be  erroneous, 
this  Court  had  not  jurisdiction  to  review  it.  llie  insufficiency  of  the  notice  of  appesl 
is  at  the  most  a  mere  irregularity,  and  is  a  matter  of  which  the  Court  below  is  tiie 
best  judge.  In  the  Marshahea  ease  (10  Rep.  76)  the  difference  is  pointed  out 
between  the  proceedings  of  a  Court  having  jurisdiction,  but  proceeding  moerm 
ordine,  or  erroneously,  and  those  of  a  Court  which  has  not  jurisdiction  of  the  cnsep 
In  R,  V.  Hewea  (3  Ad.  &  £.  730)  this  passage  was  quoted,  in  the  conne  of  tlie 
argument,  from  Com.  Dig.  Mandamus  (A) :  "  The  Court  of  B.  R.  has  power  t> 
amend  all  extrajudicial  errors  which  tend  to  the  breach  of  the  peace,  oppression  of 
the  subject,  or  other  misgovemance  ;*'  upon  which  Littledale,  J.,  obaenred :  **  TIs 
reference  there  is  to  James  Bang's  case  (11  Rep.  98  a),  which  had  nothing  to  do  with 
the  jurisdiction  over  criminal  courts.  And  Lord  EUesmere's  observation  on  tito 
passage  referred  to  in  that  case  appears  to  me  very  correct."(a)  And  according^  tk 
Court  refused  a  mandamus  to  alter  the  entry  of  a  verdict  which  had  been  entered 
erroneously  on  an  indictment.  In  J2.  v.  The  Bristol  and  Exeter  RailuMo^  Compamf  (II 
Ad.  &  £.  202  a)  this  Court  refused  a  certiorari  to  remove  an  inquisition  taken  under  n 
Act  of  Parliament  before  a  compensation  jury,  because  if  the  proceedings  were  in  piv* 
suance  of  the  Act,  the  certiorari  was  taken  away ;  and  if  not,  diey  were  merely  voii 
and  trespass  was  the  proper  remedy.  The  Sessions  here  must  be  ^en  to  have  ibaal 
that  there  was  a  sufficient  notice ;  and  it  was  not  necessary  for  them  to  find  that  duf 
had  jurisdiction.  In  Re  Clarke  (2  Q.B.  619).  a  return  to  a  habeas  corpus  stated  that  thi 
committal  was  by  an  order  of  the  Court  of  Chancery,  made  by  Lord  Langdale,  Mastff 
of  the  Rolls  (setting  it  out) ;  the  order  stated  that  the  prisoner  being  brou^t  to  the  hir 
of  the  court  under  a  commission  of  rebellion  for  not  putting  in  his  answer,  and  persistiif 
in  his  contempt,  it  was  ordered  that  he  be  turned  over  to  the  Fleet  Prison,  and  lemiii 
there  till  he  hath  answered  and  cleared  his  contempt  and  the  Court  make  further  order; 
and  there  it  was  held,  Ist,  that  no  further  statement  of  a  warrant  or  authority  for  the  CQni» 
mittal  was  requisite,  and  that  the  Court  would  not  intend  that  the  order  was  made  el» 
where  than  at  the  bar,  properly  so  described,  of  the  Court  of  Chancery,  or  at  such  a  tiM 
that  the  prisoner  might,  by  the  practice  of  that  Court,  or  by  stat.  1 1  Geo.  4  &  1  Wnui 
c.  36,  be  entitled  to  his  discharge  on  habeas  corpus;  2nd,  that  the  order  appearing  to 
be  made  in  due  exercise  of  the  Master  of  the  Rolls'  jurisdiction,  the  Court  of  Qneenli 
Bench  would  not  receive  affidavits  to  shew  that  it  was  made  in  a  private  room  and  otft 
in  court.  In  R.  v.  The  Justices  of  Bucks  (3  Q.B.  800),  the  Court  refused  a  writ  of 
certiorari  to  bring  up  an  order  of  removal,  with  the  examinations,  and  order  of  SessioM 
confirming  it,  the  ground  of  the  application  being  that  the  examinations  contained  ao 
legal  evidence  to  support  the  order ;  and  there  Lord  Denman,  C.  J.,  said,  **  If  justios 
have  acted  in  a  matter  not  regularly  before  them,  that  may  be  shewn  by  affidavit,  si 
if  they  should  have  proceeded  to  remove  without  a  complaint ;  but  there  being  a  con- 
plaint,  they  were  bound  to  inquire  into  all  the  facts  on  which  an  order  moat  be 
grounded  ;  chargeability,  residence,  and  settlement.  It  appears  that  they  have  done 
so  ;  and  that  being  the  case,  the  late  cases  shew  that  this  Court  will  not  have  the  ezami- 
nations  brought  before  it."  And  Coleridge,  J. — "  If  there  was  insufficient  proof  on 
any  of  those  heads,  they  should  have  stopped  the  proceeding ;  but  if  under  such  dream* 
stances  they  have  omitted  to  do  that,  they  have  only  come  to  a  wrong  conclusion  on 
the  facts,  and  so  made  a  wrong  order  in  a  matter  within  their  jurisdiction."  So  in  IL 
V.  The  Justices  of  Cheshire  (8  Ad.  &  E.  398),  this  Court  refused  to  interfere,  becanee 
the  magistrates  had  jurisdiction ;  and  Lord  Denman,  C.J.  said,  "  The  appeal  was  dulj 
lodged ;  but  upon  its  coming  on  for  hearing,  it  appeared  that  the  notice  was  bad.  I 
think  it  is  a  fallacy  to  say  that  upon  this  the  magistrates  were  without  jurisdiction;" 
and  further,  "  I'hen  the  order  is  quashed  upon  the  mere  assertion  of  a  magistnte, 
and  that,  no  doubt,  an  erroneous  one ;  but  this  we  cannot  look  into."  And,  in 
Buller's  Nisi  Prius,  66,  it  is  laid  down,  "  If  it  appear  in  evidence  that  the  prisoner  wis 
taken  upon  a  void  judgment,  the  plaintiff  cannot  recover ;  but  it  is  otherwise  in  the 
(a)  Cited  in  Fraser's  ed.  of  Co.  Rep.  ptrt  zi.  98  a,  note  (B). 
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■M  of  merroneoiu  judgment.  Note:  where  the  Court  in  which  judgment  waa  obtained 
■d  oognizanoe  of  the  cause,  the  judgment  is  only  erroneous ;  but  if  the  Court  had  no 
ODsdietiQn,  it  is  void."  Upon  the  whole,  therefore,  the  rule  to  quash  this  order  of 
sewionB  ooght  to  discharged. 

JBttM*  and  Deedes,  contrk. — ^This  order  must  be  quashed,  as  being  made  without 
unisdiction.  It  discharges  the  order  of  removal,  and  imposes  the  payment  of  5/.  as 
»ts ;  further,  if  allowed  to  stand,  it  becomes  evidence  tiiat  at  the  period  when  the 
■der  was  made  the  pauper  was  not  settled  in  the  appellant  parish ;  we  have  sufficient 
■terest,  ^erefore,  to  entitle  us  to  make  this  application.  [Lobd  Dbnman,  C.J. -—We 
hvre  do  doubt  that  there  is  a  grievance ;  but  we  entertain  some  doubt  whether  the 
Sonrt  had  not  jurisdiction.]  The  appeal  is  given  by  stat.  13  &  14  Car.  2,  c.  12,  s.  2, 
"to  justices  of  the  peace  of  the  said  county,  at  their  next  Quarter  Sessions."  Then 
fee  Stat.  9  Geo.  1,  e.  7,  s.  8,  attached  the  condition  of  reasonable  notice,  and  pro- 
lidad  that  if  it  should  appear  to  the  justices  that  reasonable  time  of  notice  was  not 
pien,  then  they  should  adjourn  the  appeal  to  the  next  Quarter  Sessions.  But  this  is 
I  suspended  order;  and  as  to  them,  the  stat.  49  Geo.  3,  c.  124,  s.  2,  enacts,  that  "  the 
het>f  appealing  against  such  order  shall  be  computed,  according  to  the  rules  which 
|Bfem  other  like  cases,  from  the  time  of  serving  such  order,  and  not  from  the  time  of 
iddng  such  removal  under  and  by  virtue  of  the  same."  In  the  present  case,  the  order, 
ns  served  on  the  7th  August,  more  than  two  months  before  the  October  Sessions,  which 
PR  heild  on  the  17th.  On  the  14th  October,  a  notice  of  appeal  was  served,  dated  on 
it  6th  September ;  but  at  the  October  Sessions  there  was  no  entry  of  that  appeal. 
bir,  the  only  Court  of  Quarter  Sessions  which  had  any  jurisdiction  to  receive  the 
ipeal,  was  tibe  first  practicable  Sessions,  and  the  first  practicable  Sessions  were  those 
1  Oetober.  Hie  appellants  should  have  gone  there  and  entered  the  appeal,  at  all 
mti.  Our  affidavits  state,  according  to  our  information  and  belief,  that  there  was  no 
ttiy  At  the  Michaelmas  Sessions,  and  that  is  not  contradicted  by  the  other  side.  If 
■smle  is  not  made  absolute,  what  remedy  will  the  respondents  have  for  this  admitted 
acvance  ?  It  is  dear  that  no  subsequent  Court  of  Quarter  Sessions  could  remedy  it, 
r  they  would  be  bound  by  the  order  of  the  previous  Sessions.  [Loan  Drnmak,  C.J. 
-Your  affidavit  does  not  state  that  the  notice  was  too  late  ;  might  it  not  operate  as  a 
sod  notice  for  the  next  Sessions,  according  to  the  practice  of  that  Court  ?]  The 
bjection  is,  that  something  ought  to  have  been  done  at  the  October  Sessions,  as  they 
iq^t  have  tried  there.  Neither  the  Court  nor  the  respondents  could  enter  the  appeal, 
•  was  held  in  R.  v.  Justices  of  the  West  Riding  (Sheffield  v.  Crick),  (5  Q.B.  1,  3  G. 
iD.  170).  [Pattxson,  J. -—The  order  itself  does  not  shew  any  entry  or  respite ;  I 
lan't  know  whether  that  is  usual.]  (a)  Yes ;  and  the  statute  of  Charles  and  the 
hor-IiBw  Amendment  Act  make  it  clear  that  that  ought  to  be  stated ;  and  the  latter 
let  requires,  that  14  days,  at  least,  before  the  first  day  of  the  Sessions  at  which  the 
fpeal  is  intended  to  be  tried,  a  statement  of  the  grounds  shall  be  delivered.  [Patte- 
Mir,  J. — ^That  proves  that  you  must  have  known  very  well  that  the  appeal  could  not 
be  tried  at  the  October  Sessions ;  and  then  my  doubt  is,  whether  the  next  Sessions  may 
Ht  have  held  that  a  good  notice  for  that  Sessions.]  The  notice  in  its  terms  certainly 
•n  applicable  to  the  January  Sessions,  but  it  was  equally  applicable  to  any  subsequent 
Billions  at  any  interval  of  time.  No  doubt  it  was  intended  for  the  October  Sessions; 
He  date  of  it  proves  that.  [Williams,  J.— You  did  not  understand  it  for  the  October 
Beirions ;  and  why  do  I  say  so  ?  Because  you  did  not  go  there.]  Neither,  by  the  same 
Btaming,  did  we  understand  it  for  the  January  Sessions :  because  we  did  not  go  there. 
IVrhaps,  if  it  had  been  shewn  that  the  matter  was  discussed  at  the  January  Sessions, 
ad  that  the  Court  then  decided  that  the  notice  was  sufficient  for  those  Sessions,  this 
Soort  would  not  interfere  as  to  the  sufficiency  of  the  notice.  [Patteson,  J. — ^The 
ppellants  rely  upon  the  presumption  that  the  Sessions  acted  correctly.]  It  might 
I  easily  be  supposed  that  the  appellants  were  not  called  upon  to  prove  any  notice 
f  appeal ;  that  is  a  frequent  practice.  It  was  held  by  Patteson,  J.,  in  the  BaU  Court,  (b) 
mt  there  being  a  right  of  appeal  against  the  order  of  removal,  and  also  against  the 
inal  removal,  parties  who  had  given  notice  of  appeal  against  the  order,  but  had  not 
lUowed  it  up,  might  come  in  and  appeal  against  the  actual  removal,  as  they  must  be 

.  V.  The  Great  Wetiem  Raihoay  Company,  antCf  p.  85. 
,  The  Justices  qf  Middlesex,  9  DowU  163. 


(a)  See  A.' 
(6)  R.  Y.  T 
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taken  to  have  abandoned  their  previous  notice ;  and  so  here  the  appellants  must  be  taken 
to  have  abandoned  the  insufficient  notice  which  they  gave  for  the  October  Sessions. 
[Patteson,  J.— Must  not  the  Court  presume  that  the  Sessions  had  some  foundatioa 
for  their  proceeding  ?  We  can  hardly  suppose  they  would  have  made  this  order  unless 
they  had  had  some  evidence  of  an  entry  and  respite.  LfO&o  Denman,  C.  J.— They  did 
have  some  proof.]  llie  respondents  shew  conclusively  that  they  bad  no  notice ;  and 
without  that,  there  could  be  no  entry.  [Lobd  Denman,  C.  J. — Should  you  not  faafs 
gone  further,  and  said  that  there  was  some  evidence  at  the  Sessions,  but  that  it  wis 
^e  ?  Then  you  would  have  laid  the  ground  of  fraud.]  This  is  not  unlike  the  casesf 
R.  v.  The  Justices  of  the  West  Riding  (Sheffield  v.  Crich)  (5  Q.B,  1),  where  an  appeil 
was  entered  without  any  jurisdiction  to  enter  it,  and  an  order  confirmed  in  the  abmes 
of  the  appellants ;  and  this  Court  destroyed  the  eflect  of  all  the  proceedings^  faf 
erasing  the  entry  of  that  appeal  from  the  records  of  the  Quarter  Sessions.  [PA,TrB80ir, 
J. — Suppose  they  had  in  fact  entered  and  respited  at  the  October  Sessions,  what  would 
have  been  the  course?  They  must  then  in  some  way  have  given  you  notice  of  Cheff 
intention  to  try  at  the  January  Sessions.]  That  might  not  have  been  neoeasary^  if  ire 
had  had  a  regular  notice  of  appeal,  and  statement  of  grounds  previously  to  the  tattj» 
[Pattbson,  J.— Your  affidavits  do  not  state  that  you  had  no  notice  of  trialfbr  fit 
January  Sessions ;  but  that  you  had  no  notice  of  appeal  or  grounds  of  appeaL]:  Thst 
is  what  we  complain  of,  and  that  the  January  Sessions  had  no  jnrisdictkii. 

Loan  Dbnman,  C.  J. — This  case  has  given  rise  to  a  great  deal  of  ccmaideFitioQ* 
Mr.  Pashley  stated  that  there  was  no  grievance ;  and  that,  therefore,  the  Court,  iatk 
exercise  of  its  discretion,  would  not  interfere ;  but  I  think  that  there  is  a  giievaaw 
clearly  established  here  ;(a)  and  we  must,  therefore,  consider  the  question  which  ansss 
upon  the  nature  of  the  case  itself.  It  appears  that  the  order  of  removal  was  aervad  oa 
the  7th  of  August,  and  that  the  notice  of  appeal  against  that  order  was  dated  on  tfe 
6th  of  September,  but  not  served  till  the  14th  October,  the  Sessions  being  held  ob  ^ 
17th.  At  those  Sessions  nothing  appears  to  have  been  done ;  but  at  the  Jaaaaiy 
Sessions  the  appeal  was  entered,  and  the  respondents  not  appearing,  and  the  appeUsnts 
relying  upon  the  notice  given  before  the  October  Sessions,  the  order  waa  quashed.  He 
question  is  now  made,  whether  the  Sessions  of  the  17th  of  October  were  not  the  not 
practicable  Sessions  ;  but  it  is  important  to  observe  the  meaning  of  "  the  next  practi- 
cable Sessions  ;"  bc^muse,  if  a  party,  by  choosing  to  lay  by  and  delay  his  ap()eat  en 
also  fix  what  the  next  practicable  Sessions  shall  be,  his  notice  of  appeal  may  be  dmaa 
up  at  any  indefinite  period.  I  am,  therefore,  clearly  of  opinion,  that  that  which  wv 
the  next  practicable  Sessions  at  the  time  of  serving  the  order,  cannot  become  irapnc- 
ticable  by  reason  of  the  appellant's  holding  back  his  notice  of  appeal ;  and  that  tfai 
words  "  next  practicable  Sessions"  have  reference  to  the  time  of  serving  the  order.  U 
so,  the  January  Sessions  could  not,  in  any  proper  sense,  be  called  the  next  practicable 
Sessions.     Both  parties  in  this  case  may  have  endeavoured  to  overreach  Qoe  anatfasr, 

(a)  His  lordship  here  referred  to  the  case  of  Ex  point.  By  the  stat.  21  Jae.  1,  c.  8,  all  persons,  witb- 

parte  Lord  Giford  (1  New  S.  C.  490),  and  said :  out  any  ezecption,  are  made  Kable  $  and  DilWili 

''That  was  a  case  in  which  an  application  was  the  only  worlc  whecein  any  doubt  .on  the  snlvcel-ii 

made  for  a  certiorari  to  remove  a  recognizance  for  stated :  and  he  certainly  says  (c.  68)  that  the  law ^ 

keeping  the  peace,  entered  into  by  Lord  Gilford;  so  mucn  confidence  in  the  peaceable  disposition  oftk 

and  in  which  my  brother  Williams  declined  to  In-  peerage,  that  it  will  not  allow  tbtm  to  be  beiM^ 

terfere,  thinking  that,  as  the  applicant  was  not  in  over;  but  Mr.  Dalton*a  book  was  written  beiaretk 

custody,  no  harm  would  be  done  by  allowing  the  stat.  21  Jac.  1 ;  I  think  about  the  14  James  )•(; 

recognizance  to  stand.    This  case  is  reportecT  in  a  and,  however  the  snppo^tion  may  have  ^revaikd 

work,  of  which  several  numbers  have  appeared ;  and  before,  it  is  clear  that  that  statvie  take*  away  d 

here  I  can't  help  observing  upon  the  nature  of  the  ground  for  the  exception,  and  appiiea  equally  tod 

authorities  which  are  -sometimes  presented  to  us.  men  whatsoever,  and  to  peers  aa  much  as  to  siiT 

I  find  here,  as  an  authority  that  peers  cannot  be  class  of  the  Queen's  subjects.**  Itmustbeobscrfei, 

bound  over  to  keep  the  peace,  the  4th  Blackstone's  that  the  Lord  Chief  Justice  was  in  error,  in  swppM- 

Commentaries,  p.  253,  cited.   That  refers,  for  its  au-  ing  that  there  is  no  chapter  60,  in  Hawkins's  PUi* 

tbority,  to  1  Hawkins,  P.  C.  c.  60,  s.  5.    Now  there  of  the  Crown.     Chapter  60  is  that  which  treats  of 

is  no  c.  60 ;  but  there  is  a  chapter  28,  and  that  is  sup-  Surety  of  the  Peace  ;  but  in  Mr.  Curwood's  rdltios 

posed  to  lay  down  some  doctrine  on  the  subject;  but  the  arrangement  of  the  original  work  is  altered: 

what  is  most  remarlcable  is,  that  in  Hawkins  there  is  and  in  that  there  is  no  c.  60.     Hence,  no  doehU 

a  reference  bacic  to  the  same  passage  in  Blackstone  Lord  Dcnman*s  mistake.    It  is,  however,  somewliat 

in  which  the  reference  already  mentioned  is  made  to  remarlcable,  that  in  the  report  in  the  New  Sesstoas 

Hawkins.    I  haveloolcedtoallthe  other  cases  cited,  Cases,  the  reference  is  to  c.  28  (t.  e.  to  Mr.  Car- 

and  not  one  of  them  hae  the  least  reference  to  the  wood's  edition),  and  not  to  c.  60. 
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md  each  may  have  overreached  himself.  It  is  clear  that  the  question  was  intended  to 
be  tried :  and  of  this  I  am  perfectly  sure,  that  there  ought  to  have  been  some  communi- 
adon  between  the  legal  persons  representing  the  two  parties,  either  of  whom  would 
hafe  done  himself  credit  by  taking  care  to  ascertain  what  was  the  real  intention  of  the 
other  party.  But  now  the  question  is.  whether  the  Court  of  Quarter  Sessions  had 
powession  of  the  case  at  all.  At  the  October  Sessions  there  was  no  entry  and  respite 
of  the  appeal ;  nothing  at  all  was  done ;  but  a  notice  had  been  given,  which  was  too 
hte  for  those  Sessions.  That  being  so,  the  appellants  ought,  at  all  events,  to  have 
tttored  their  appeal,  and  then  adjourned  it  to  the  next  Sessions ;  and  not  having  done 
10,  the  Court  acted  in  a  case  of  which  they  had  no  possession  at  all.  Their  order, 
lliaefore,  ie  wrong ;  and  we  are  bound  to  interfere,  because,  in  that  view  of  the  case, 
they  were  wholly  without  jurisdiction :  they  might  as  well  have  given  judgment  in  any 
cue  pendUng  in  this  Court  as  in  an  appeal,  which  might  have  been  entered  at  the 
October  Sessions,  and  was  not,  and  therefore  never  could  be  brought  there  at  all.  As 
Id  the  fiact  that  there  was  no  entry  and  respite  at  the  October  Sessions,  I  think  it  quite 
nffieteutly  appears  on  the  affidavit  of  the  losing  party,  stating  his  information  and  belief, 
to  edl  on  the  successful  party  to  answer  it. 

Pattsson,  J. — My  only  doubt  is,  whether  the  affidavit  of  the  attorney  for  the 
Mpondents  is  sufficient ;  upon  the  other  points  I  have  none.  The  order  was  made  in 
my,  1843,  and  served  on  the  7th  August.  There  was,  therefore,  abundance  of  time 
to  enable  the  appellants  to  go  to  the  October  Sessions ;  and  the  October  Sessions, 
Aonefore,  were  the  next  practicable  Sessions.  I  agree  that  it  has  been  settled,  after 
iMie  conflict  of  dedsions,  that  even  where  there  is  plenty  of  time,  the  appellant,  if 
b  does  not  choose  to  try  at  the  next  practicable  Sessions,  may  enter  and  respite  his 
ipeal;  and  under  the  9  Oeo.  I.e.  7,  s.  8,  the  Sessions  must  enter  and  respite.  The 
Jttdber  Sessions  would  have  been  bound  to  do  so.  Here  the  notice  of  appeal  and 
(RNinds,  dated  on  the  6th  September,  state  that  the  appellants  intend  to  try  at  the 
isxt  Sessions — that  is,  the  October  Sessions — and  no  doubt  that  was  their  intention. 
Iieii  they  leave  the  date,  but  don't  serve  the  notice  until  three  days  before  the 
(onions ;  and  under  these  circumstances,  in  order  to  keep  the  appeal  alive,  they  were 
mmd  to  enter  it  at  those  Sessions ;  they  could  not  pass  over  those  Sessions  alto- 
jodier.  Did  they  enter  and  respite  ?  It  would  certainly  have  been  more  satisfactory 
•me  if  the  affidavit  had  stated  some  inquiry  made  of  the  clerk  of  the  peace  on  that 
nljeGt ;  but  that  is  not  done,  and  the  affidavit  only  gives  that  fact  upon  the  "  infor- 
HCioii  and  belief"  of  the  deponent.  I  have  a  great  objection  to  all  affidavits  of 
"mformation  and  belief ;"  but  certainly  in  the  present  instance  the  other  side  had 
iwmdant  means  of  shewing  that  they  did  enter  and  respite  the  appeal,  if  the  fact  were 
00.  If  they  did  not,  then  there  was  a  total  want  of  jurisdiction  in  the  January 
SeisioDa  to  receive  the  appeal  at  all ;  and  they  must  have  been  in  some  way  deceived, 
iriulionally  or  unintentionally,  as  to  the  position  in  which  the  case  stood. 

Williams,  J. — ^The  question  reduces  itself  to  this,  whether  the  appellants  had  the 
fmikge  of  abolishing  the  October  Sessions  altogether.  I  entirely  agree  with  my  lord 
tea  party  has  no  right  by  his  own  wilful  delay  to  make  that  impossible  which  would 
itterwise  have  been  perfectly  possible,  and  then  to  avail  himself  of  that  impossibility  as 
10  excuse.  As  to  the  sufficiency  of  the  affidavit,  the  opposite  party  had  the  means 
tf  eoDtradicting  it,  and  has  not  done  so. 

.  WiOBTMAN,  J. — The  appellants  are  bound  to  shew  that  the  appeal  was  made  to  the 
lest  practicable  Sessions.  It  was  quite  practicable  to  enter  the  appeal  at  the  October 
teooioiia  ;  and  although  the  appellants  chose  to  delay  so  as  to  make  it  impracticable  to 
^  at  those  Sessions,  still  they  were  bound  to  enter  and  respite.  Having  omitted  to 
4  that,  their  appeal  fell  to  the  ground.  I  agree  also  that  the  affidavit  of  the  attorney 
^qoite  sufficient  to  call  upon  the  other  side  to  shew  that  there  was  an  entry  and 

Rule  absolute  to  quash  the  order  of  Sessions. 
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Q.B.  Wednesday,  April  30. 
The  Qubev  v.  John  Ruxolb  and  John  Tatlob. 

Bating — Tbll  and  farm  qftin,  or  tin  tolL 

The  lord's  leuee  of  the  toll  and  farm  qf  tin,  or  tin  toU,  in  a  manor  within  the  dmehif  qfCanmeB, 
demised  to  the  appellante,  for  21  years,  full  and  free  liberty,  license,  and  authority  to  anier  wfm 
alt  land  within  limits  mentioned,  with  full  power  and  liberty  to  break  and  open  the  aoil,  and  Me 
adits  and  levels,  8f^„for  digging  and  searching  for  tin  and  tin  ore,  and  to  carry  away  the  earns, 
reserving  to  himse{f  liberty  to  enter  and  inspect  the  workings  of  the  said  wune,  and  to  take  v^  aUk 
for  working  any  a^oining  mine  t  the  appellants  yielding,  paying,  and  deheering  to  kimjnm  Urn 
to  time,  within  six  weeks  after  the  return  or  sale  qf  every  parcel  qftin  gotten  in  thepremiim^  k 
in  the  pound  on  the  gross  value  qfall  tin  from  time  to  time  so  gotten.  The  appelUmta  mbo  M 
eettsfrom  the  landowners  and  boundowners  over  the  same  limits ;  and  worked  the  mime  firmn  A 
date  qf  the  above  demise,  always  paying  the  dues  and  tolls  thereof  to  the  lord's  limt  imwmmf 
according  to  the  lease,  and  also  paying  other  dues  in  money  to  the  ownere  qftka  eail  msi  ik 
bounds. 

Held,  that  the  appellants  were  rateable  to  the  relirf  qf  the  poor  in  respect  qfthe  toll  amdferm  qfH^ 
and  tin  toll,  under  the  lease  from  the  lord's  lessee. 

UPON  appeal  against  a  rate,  whereby  the  appellants  were  rated  for  toll  and  ftai 
of  tin  and  tin  toll,  the  Court  of  Quarter  Sessions  for  the  county  of  Conml 
amended  the  rate  by  reducing  the  charge  therein  on  the  appellants,  in  respect  of  Ik 
fann  and  toll  of  tin  or  tin  toll,  at  the  Charlestown  United  Mines,  as  follows :-— lb 
gross  estimated  rental  from  1,400/.  to  900/.,  the  rateable  value  from  1,2001.  t» 
771/.  8s.  7d. ;  and  the  rate  from  40/.  to  25/.  14s.  4d. ;  subject  to  the  opinion  of  tUl 
Court  upon  the  following  case : — 

The  appellants  were  rated  in  the  before-mentioned  rate  in  the  following  form :— 


No. 
1026 

Name 

of 

Occupiers. 

Name 

of 
Owner. 

Deicnption 
Property  rated. 

GroM 

estimated 
ReutaL 

Rateabk 

YtlM. 

John  Rundle 

and 
John  Taylor 

Henry  Crease 

Toll  and  farm 

of  Tm  and 

Tin  Toll. 

£1,400 

£1,200  at  Sd. 

in  the 

pound— £40 

All  the  property  in  the  parish  of  St.  Austell  is  assessed  according  to  the 
6  &  7  Wm.  4,  c.  ^Q,    The  following  notice  of  appeal  was  given  to  the  churchwarte 
and  overseers  of  the  poor  of  the  parish  of  St.  Austell,  in  the  county  of  Cornwall. 

**  Take  notice,  that  we,  John  Rundle  and  John  Taylor,  being  rated  as  inhahitanti  wk 
occupiers  of  certain  toll  and  farm  of  tin  and  tin  toll,  in  the  said  parish  of  St.  Anstdl 
in  a  certain  rate  and  assessment,  made  for  the  necessary  relief  of  the  poor  of  the  Hii 
parish  of  St.  Austell,  on  the  28th  day  of  July,  1842,  by  William  Pethereck,  chudp 
warden,  and  Henry  Andrew  and  Henry  Lie wame,  overseers,  and  allowed  by  C.  Baih^ 
leigh  and  C.  B.  Graves  Sawle,  two  of  her  Majesty's  justices  of  the  peace,  on  the  tt 
day  of  September,  1842,  do  intend,  at  the  next  General  Quarter  Sessions  of  tkl 
Peace,  to  be  holden  in  and  for  the  said  county  of  Cornwall,  at  Bodmin,  in  the  wi 
county,  to  try  a  certain  appeal  by  us,  the  said  John  Rundle  and  John  Taylor,  tf 
appellants,  lodged  and  entered  at  the  last  Quarter  Sessions  of  the  Peace,  holden  it 
Bodmin  aforesaid,  in  and  for  the  county  aforesaid,  against  the  said  rate  or  assessoient; 
and  that  the  particular  causes  and  grounds  of  such  appeal  are,  that  we  are  not  iak» 
bitants  of  the  said  parish,  nor  the  occupiers  of  any  property  therein,  in  respect  of  whid 
we  are  liable  to  be  so  rated :  that  we  are  assessed  as  the  occupiers  of  the  said  toU  sad 
farm  of  tin  and  tin  toll,  not  being  land,  houses,  tithes,  coal  mine,  or  saleable  under- 
wood, which  are  the  only  subjects  in  respect  of  which  an  occupier  is  liable  to  be 
rated :  that  we  are  assessed  as  such  occupiers,  and  such  tolls  are  not  susceptible  of 
occupation :  that  we  are  not  liable  to  be  rated  for  such  tolls  per  se :  that  we  do  not 
in  fieu^t  occupy  any  tolls  within  the  said  parish :  that  the  occupiers  of  mines  for  tin  and 
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copper  are  exempt  from  poor-rate,  the  same  not  bemg  mentioned  in  the  43  Elizabeth^ 
c  S,  B.  1 :  that  the  rental  and  annual  value  of  the  property  and  the  sum  at  which  we 
are  assessed  are  greatly  ovenrated :  that  we  are  overrated  thereon  in  proportion  to  all 
cdier  property  in  the  said  parish ;  and  take  notice  that  you  are  required  to  produce 
to  the  Court,  at  the  trial  of  the  said  appeal,  the  said  rate  and  assessment,  and  that 
iqxm  such  trial  we  mean  to  avail  ourselves  of  all  or  some  one  or  more  of  the  said 
cuses  and  grounds  in  support  of  the  said  appeal.  As  witness  my  hand,  tliis  10th 
Atf  of  December.  1842. 

"  Christ.  A.  Bridgman,  attorney  for  and  on  behalf  of  John  Rundle 
and  John  Taylor." 
By  indenture,  bearing  date  the  1st  day  of  August,  1815,  and  made  between  his  then 
Rojal  Highness  George  Augustus  Frederic,  Prince  of  Wales  and  Duke  of  Cornwall,  of 
As  one  port,  and  Edward  Smith,  Esq.,  of  the  other  part,  his  Royal  Highness,  for  the 
onaiderationa  therein  expressed,  demised,  granted,  and  to  fiarm  let  unto  the  said 
liwaid  Smith,  his  executors,  administrators,  and  assigns,  all  that  the  toll  and  farm 
d  tin,  or  tin  toll,  which  should  be  gained,  arise,  or  be  due,  in  any  place  or  places 
ihatsoever,  within  the  several  lordships,  manors,  precincts,  or  territories,  belonging  to, 
or  being  part  and  parcel  of  the  Duchy  of  Cornwall,  in  the  county  of  Cornwall,  and 
d  profits,  commodities,  advantages,  and  emoluments,  to  the  said  toll  and  farm  of  tin, 
*  tin  toll,  within  the  several  lordships,  manors,  precincts,  or  territories  aforesaid, 
Umging,  happening,  or  arising,  with  their,  and  every  of  their,  rights,  members,  and 
■pnrtenancei  whatsoever ;  and  also  all  the  tin  mines,  found,  or  to  be  found,  within 
it  several  inclosed  lands,  of  the  said  several  lordships,  manors,  precincts,  and  territo- 
liiB,  with  their,  and  every  of  their,  rights,  members,  and  appurtenances ;  and  also  all 
Aat  the  toll  and  farm  of  tin,  or  tin   toll,  which  should  be  gained,  arise,  or  be  due,  in 
■qr  place  or  places  whatsoever,  within  all  and  every  the  manors,  boroughs,  tenements, 
WA  premises,  thereinafter  particularly  mentioned  and  expressed,  parcel  of  the  ancient 
AT  annexed  possessions  of  the  Duchy  of  Cornwall,  in  the  county  of  Cornwall,  which, 
iPith  the  exception  of  all  mines  and  minerals,  had  been  sold  to  different  persons,  under 
the  authority  of  an  Act  of  Parliament,  passed  in  the  38th  year  of  his  then  Majesty 
m  ftng  George  the  Third,  intituled,  "  An  Act  for  making  perpetual,  subject  to  Redemp- 
tton  and  Purchase,  in  the  manner  therein  stated,  the  several  Sums  of  Money,  now 
chnged  in  Great  Britain,  as  a  Land  Tax,  for  one  year,  from  the  25th  day  of  March, 
^98 ;"  that  is  to  say,  within  the  manor  of  Tervington,  with  its  members  and  appur- 
tnmieea,  whereof  different  parts  were  separately  sold  and  conveyed,  on  the  29th  day 
f)f  November,  1798,  to  Thomas  Carlyon,  of  Tregrehan,  in  the  county  of  Cornwall,  Esq., 
Mary  Sawle,  of  Penrice,  in  the  said  county,  spinster ;  and  the  remaining  and 
ipal  part  thereof  was  sold  and  conveyed,  on  the  27th  day  of  the  same  month,  to 
la  Rashlei^h,  of  St.  Austell,  Esq.,  and  within  several  other  manors,  &c.,  to  hold 
fte  sud  toll  and  him  of  tin,  or  tin  toll,  which  should  be  guned,  arise,  or  become  due, 
tUjm  the  said  several  lordships,  manors,  precincts  or  territories,  boroughs,  tenements, 
M  premises,  belonging  to,  or  being  part  or  parcel  of,  or  which  late  were  belong- 
1%  to,  or  part  or  parcel  of  the  Duchy  of  Cornwall,  in  the  said  county  of  Cornwall, 
■Bcmbefore  particularly  mentioned,  together  with  the  said  tin  mines,  found,  or  to 
hftiand,  within  the  inclosed  lands  of  the  same  several  manors,  and  all  and  singular 
Aer  Hie  above-mentioned  premises,  with  [their,  and  every  of  their  rights,  members, 
•1  appurtenances,  unto  the  said  Edward  Smith,  his  executors,  administrators,  and 
■t^gns,  from  the  15th  day  of  August,  1810,  for  and  during,  and  unto  the  full  end 
ttdterm  of  ninety-nine  years,  thenceforth  next  ensuing,  if  three  persons  therein  named, 
•cither  of  them,  should  so  long  live,  rendering  the  yearly  rent  therein  mentioned. 
^  tiie  said  Edward  Smith,  for  himself,  his  executors,  administrators,  and  assigns,  did 
promise,  and  agree,  to  and  with  his  Royal  Highness,  his  heirs  and  sue- 
I,  amongst  other  things,  that  he,  the  said  Edward  Smith,  his  executors,  adminis- 
I,  and  assigns,  should  and  would  bear,  pay,  and  sustain  all  and  all  manner  of 
kzea,  rates,  assessments,  and  charges  wherewith  the  said  demised  premises  were  or  should 
k  tued,  rated,  assessed,  or  charged,  whether  by  Parliament  or  otherwise,  during 
fte  oontinnonce  of  the  term  thereby  granted.     And  also  that  he,  the  said  Edward 
ftnith,  hia  executors,  administrators,  and  assigns,  by  himself,  or  his  deputy  or  deputies, 
or  worinnen,  should  and  would  enter  into  and  upon  the  respective  premises  above 
f 
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mentioned,  and  thereby  demised,  or  intended  so  to  be,  within  the  same  dig  and  search 
for  tin,  and  the  same  tin,  so  to  be  found,  at  his  and  their,  or  any  of  their  free  wills,  take 
and  carry  away,  and  likewise  make,  do,  and  perform  all  things  necessary  to  the  digging 
and  searching  for,  and  carrying  away  of  tin,  and  filling  up  the  tin  pits  and  sluifts, 
according  to  the  custom  of  tin  works  in  the  said  county  of  Cornwall.     The  residue  of  the 
term  granted  by  the  said  lease  became  and  is  now  vested  in  the  said  Henry  Crease.    By 
indenture,  bearing  date  the  17th  day  of  September,  1835,  and  made  between  the  said 
Henry  Crease  of  the  one  part,  and  the  said  John  Rundle  and  John  Taylor  of  the  other 
part,  the  said  Henry  Crease  demised  to  the  said  John  Rundle  and  John  Taylor  for  a  tem 
of  twenty- one  years,  from  the  date  thereof,  the  full  and  free  liberty,  license,  and  anthotitf 
to  enter  into  and  upon  all  that  the  land  and  grounds  comprised  within  the  limits  there* 
inafter  mentioned,  with  full  power  and  liberty  to  break  and  open  the  soil  and  groand, 
and  to  drive  any  adits  and  levels,  and  to  sink  any  shafts,  and  to  make  any  erectioo» 
or  buildings  for  digging  and  searching  for  tin  and  tin  ore  in  the   said  premises, 
according  to  the  custom  of  tin  works  in  the  said  county  of  Cornwall,  and  also  with 
liberty,  at  their  or  any  of  their  free,  wills  and  pleasures,  to  take  and  carry  away  the 
«ame ;  reserving,  nevertheless,  unto  the  said  Henry  Crease,  the  liberty  from  time  to 
time  to  enter  and  inspect  the  workings  of  the  said  mine,  and  to  take  up  any  adits  for 
"the  purpose  of  working  any  adjoining  mine,  and  to  keep  open,  repair,  and  use  the 
fiame,  making  reasonable  compensation  to  the  said  John  Rundle  and  John  Taylor  f» 
80  doing ;  yielding,  paying,  and  delivering,  during  the  said  term  thereby  grantMl»  unto 
the  said  Henry  Crease,  his  executors  and  administrators  and  assigns,  from  time  to 
time,  within  six  weeks  after  the  return  or  sale  of  every  parcel  of  tin  or  tin  ore  gotten 
in  the  said  demised  premises,  the  clear  sum  of  Is.  in  the  pound  on  the  gross  value, 
according  to  the  price  of  the  day,  of  all  tin  and  tin  ore  which  shall  from  time  to  time 
be  digged,  raised,  and  gotten  out  of,  from,  and  in  the  said  premises,  thereinbefioie 
mentioned  and  described;  such   Is.  in  the  pound  to  be  paid,  clear  and  free  fnm 
all  returning  charges,  poor-rates  (if  any  should  be  payable),  and  all  other  rates  and 
'  deductions  whatsoever,  and  also  clear  and  free  from  any  claim  or  demand  whatsoever  thca 
made,  or  thereafter  to  be  made,  in  respect  of  the  said  premises,  or  the  tin  or  tin  on 
gotten  or  to  be  gotten  thereon,  by  or  on  the  behalf  of  any  person  or  persona  whomsoetff, 
claiming  or  to  claim  any  right  to  the  said  tin  or  tin  ore,  as  proprietor  or  owner  of  the 
soil  comprised  within  the  said  limits  thereby  granted ;  or  claiming  or  to  claim  any 
idght  to  the  said  tin  or  tin  ore,  in  respect  of  any  title,  reservation,  or  other  right  what- 
aoever.     Within   the   parish  of  Saint  Austell   is  situate  the  manor  of  Tervingtoo, 
mentioned  in  the  lease  first  above  set  out,  and  which  had  been,  previously  to  auch 
lease,  sold  under  the  provisions  of  the  I^and  Tax  Redemption  Act,  late  parcel  of  the 
ancient  Duchy  of  Cornwall,  and  within  that  manor  are  several  tin  stream  works  aid 
tin  mines ;  by  the  custom  of  the  Stannaries  the  right  of  searching  and  working  kt 
tin,  in  lands  under  tin  bounds,  is  vested  in  the  owner  of  the  tin  bounds,  by  paying  the 
lord  of  the  manor,  or  his  lessee,  the  customary  toll,  which  is  generally  one*fifteenth»  but 
in  the  manor  of  Tervington,  is  one-tenth  of  the  tin  gained,  free  and  clear  of  all  risk 
and  deduction  whatsoever.     There  is  a  very  ancient  tin  mine,  called  Buckler's,  aitoate 
on  Boscundlc  Common,  the  whole  of  which  is  under  tin  bounds,  and  is  situate  in  the 
parish  of  St.  Austell,  and  within  the  said  manor  of  Tervington.     In  the  year  1881,  the 
appellants  and  their  co- adventurers  obtained  authority  to  work  Buckler's  Mine,  finw 
the  owner  of  the  tin  bounds  on  Boscundle  Common,  within  which  Buckler's  Mine  » 
situate,  from  Mr.  Carlyon,  as  the  owner  of  the  soil,  and  from  the  said  Henry  Creaae; 
in  the  same  year  they  commenced  working  the  said  mine,  and  the  workings  have  been 
continued  by  them  to  the  present  time.     In  the  year  1835,  the  said  grant  and  demise  af 
the  17th  day  of  September,  1835,  was  made  to  the  appellants,  by  the  eaid  Hemy 
Crease ;  Boscundle  Common  is  comprised  within  that  grant,  and  they  also  took  aetti 
from  the  landowners  and  boundowners  over  the  same  limits ;   considerable  quantitki 
of  tin  have  been  raised  by  the  appellants,  both  prior  and  subsequently  to  the  data  rf 
the  said  lease  of  the  17th  September,  1835,  and  they  have  always  paid  the  dues  and 
tolls  thereof,  in  money,  to  the  said  Henry  Crease  ;  the  appellants  have  also  from  tiaoa 
time,  since  1881  up  to  the  present  time,  paid  dues  in  money,  in  respect  of  the  valna  ot 
the  tin  so  raised,  to  the  said  Mr,  Carlyon  and  others,  as  owners  of  the  aoil,  and  alao  la 
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the  Carlyon  family,  Messrs.  Lamb  and  Hewitt,  and  Messrs.  Rashleigli,  as  owners  of 
the  tin  bounds,  on  Boscundle  Common,  imder  the  before-mentioned  authorities  and 
setts,  from  such  owners  respectively ;  and  the  said  last-mentioned  dues  have  been 
always  assessed  for  the  relief  of  the  poor  of  St.  Austell,  and  the  said  rates  duly  paid 
thereon  by  the  appellants,  in  pursuance  of  their  agreement  with  the  said  lords  and 
bounders,  such  last- mentioned  dues  not  being  the  dues  for  which  the  appellants  are 
nted,  subject  to  the  said  several  renders  and  payments  ;  and  after  the  payment  of  the 
ooetand  expenses  of  working  the  said  mine,  the  net  profits  thereof  were  rateably  divided 
between  the  appellants  and  their  said  co-adventurers  according  to  their  respective 
dmres  in  the  said  mines.  The  appellants  were  not,  nor  are,  inhabitants  nor  occupiers 
of  any  land  or  property  in  the  said  parish  of  St.  Austell,  unless  they  be  deemed  such 
UDider  the  above-mentioned  circumstances. 

If  the  Court  of  Queen's  fiench  should  be  of  opinion  that  the  appellants  are 
liable  to  be  rated,  then  the  rate  is  to  stand  confirmed ;  if  otherwise,  the  rate  is 
to  be  further  amended  by  striking  out  their  names  altogether  from  the  rate. 
Crawder,  in  support  of  the  order  of  Sessions.— All  the  cases  on  this  subject  are  col- 
lected in  R.y.  Crease  (11  Ad.  &  £.  677),  (a)  and  Crease  v.  Sawle  (2  Q.  B.  862),  (b) 
iribere  it  was  held  that  the  lessee  of  tui  toll,  received  in  specie,  is  rateable  to  the  poor  as 
occupier  of  such  tin  toll ;  and  that  decision  governs  this  case.     The  appellants  here 
are  lessees  of  the  tin  toll,  received  in  specie. 

Butt  and  Greenwood,  contrk.— The  authorities  leave  no  doubt  that  tlie  occupier  of 
tin  mines  is  not  rateable ;  but  here  it  is  said,  that  the  appellants  are  not  rated  as  occu- 
piers of  the  mine.  The  answer  is,  that  they  can  be  rated  in  no  other  way.  (1  Nolan, 
P.  Itf.  148,  4th  edit.)  In  The  Smelting  Lead  Company  v.  Richardson,  cited  in  Bum's 
Justice  (last  edit.).  Tit.  Poor,  p.  233,  from  3  Burr.  1341 ;  1  Black.  Rep.  389  ;  Lord 
Mansfield,  C.J.,  said,  "  The  question  is  no  more  than  this :  Whether  a  lessee  of 
lead  mines,  whereon  no  rent  is  reserved,  other  than  a  certain  proportion  of  the  ore  to 
be  laised,  is  rateable  to  the  poor  under  the  43  £liz.  ?  Now,  nothing  can  be  clearer, 
than  that  these  mines  are  not  within  the  letter  of  the  statute  ;  for  the  legislature  could 
Jiever  intend,  by  the  words  '  coal  mines,'  to  comprehend  other  species  of  mines.  *  * 
At  that  time,  all  copper,  lead,  and  tin  mines,  in  Derbyshire,  Cornwall,  and  Mendip,  in 
Somersetshire  (which  are  the  only  counties  where  works  of  that  kind  were  then  estab- 
Jialied)»  were  governed  by  particular  laws ;  whereby  any  stranger,  conforming  to  the 
ceeemonies  thereby  required,  was  at  liberty  to  work  these  mines,  without  any  reward 
to  the  owner  of  the  soil.  And  as  all  these  undertakings  were  attended  with  infinite 
hazard  and  expense,  and  often  ruined  the  projectors,  it  is  no  improbable  conjecture 
tha^  the  legislature  meant,  for  this  reason,  and  in  order  to  encourage  them  to  proceed 
in  undertakings  of  this  public  utility,  to  exempt  them  from  any  other  burden  or  impo- 
aitioQ  than  those  that  the  miners'  law  had  imposed."  And  in  22.  v.  Tremayne  (4  B.  & 
Adol.  162),  Parke,  J.,  said,  "A  party  can  only  be  rateable  as  the  occupier  of  land."  On 
the  other  hand,  as  the  occupier  of  mines  is  exempt  from  rateability  in  respect  of  the 

(a)  Tbe  margiDal  note  of  that  case  is  as  follows :  not  finding  frand ;  that  the  Is.  reserved  was  a  rent, 

**  Ob  appeal  against  a  rate  upon  tolls  of  tin,  the  and  not  a  virtual  share  of  the  produce  of  the  mine ; 

Bcsrionn  stated  a  ease,  shewing  that,  by  the  custom  and,  therefore,  that  the  appellant  was  not  rateable 

«f  the  Stannaries,  the  right  of  worliing  tin  mines  in  in  respect  of  it  as  an  occupier.    But  that,  for  tin  toll 

eotain  manors  is  vested  in  the  owner  of  tin  bounds,  received  in  kind  from  other  mines,  he  was  so  rate- 

W  paying  tiM  lord  or  his  lessee  one.tenth  of  the  tin  able." 

gainsd :  that  the  appellant  being  the  lord's  lessee  of         {b)  In  Crease  y.  Satcle,  it  was  held,  that  the  Duke 

tliB  toll  and  farm  of  tin,  granted  to  R.  (the  appeU  of  Cornwall  being  entitled,  as  lord  of  a  manor,  to  a 

lanit  In  the  case  in  the  text),  for  a  term,  liberty  certain  quantity  of  the  tin  ore  raised  by  the  bound- 

t»  enter  out  of  the  said  mines,  and  dig  and  search  owners  within  the  manor,  which  was  rendered  by 

§gf  tin  tbore,  and  to  carrf  away  the  tin,  yielding,  them  to  him  in  an  unmanufactured  state,  and  having 

ptjfing,  and  delivering  to  appellant  from  time  to  demised  that  toll,  the  lessee  was  rateable  to  the  poor 

tbnBf  within  six  weeks  after  the  return  or  sale  of  as  occupier  of  the  tin  toll,  though  not  an  inhabitant 

mmf  pareel  of  tin  gotten  in  the  premises,  Is.  in  the  of  the  piarish  in  which  the  tin  was  raised.    The  rate 

Mnd  on  the  groea  value  of  all  tin  which  should  being  made  upon  him  as  occupier  of  the  toU,  the 

{ontiine  to  time  be  so  gotten :  that  R.,  at  the  time  Court  refused  to  inquire,  in  an  action  of  trespass 

€f  the  grant,  wae  an  owner  of  tin  bounds,  within  for  levying  the  rate  oy  distress,  whether  a  part  of 

vMktbe  mine  was  situate,  and  that  R.  worked  the  the  rate  was  or  was  not  for  tin  toll  not  in  tbi& 

Ite  after  the  demiM»  paving  appellant  is.  in  the  plaintiirs  occupation,  some  tin  toll  appearing  to  bo 

potad.    in  moneyr  aeeoroing  to  the  reservation,  in  his  occupation,  and  the  amount  beinf  only  matter 

uSthtkt  the  grant  was  a  good  and  not  a  colour-  of  appeal. 
S(lsiiite  at  M>^  er  the  tin toUs,  the  Setsiona 
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mines,  it  is  immaterial  whether  the  render  is  of  a  money  rent  or  of  part  of  the  [ 
(JR.y.  Tremayne,  4  B.  &  Adol.  162.)  There*  an  owner  of  the  soil  granted  to  adv» 
tnrers  liberty  to  dig,  mine,  work,  and  search  for  manganese,  for  twenty-one  years,  and  tfe 
same  to  take  and  convert  to  their  own  use,  and  to  make  adits,  shafts,  &e.,  reoderny  Id 
him  1/.  15s.  for  every  ton  weight  of  manganese  raised  during  tiie  term;  anditmi 
held  that  he  was  not  occupier  of  any  portion  of  the  soil,  and  oonsequently  aot  rateskfe 
to  the  relief  of  the  poor ;  but  in  the  course  of  the  argument,  when  it  was  contended  tkt 
the  lessor  still  continued  the  occupier,  Parke,  J.,  said,  "  The  deciaiona  on  which  yn 
rely  proceeded  on  the  ground  that  a  certain  portion  of  the  rude  ore  was  ies«ved  to  Ik 
lord.  If  Mr.  Tremayne,  as  you  contend,  is  the  occupier  of  the  mine,  then,  as  sad^ 
be  is  not  rateable ;"  and  in  giving  judgment — "  It  is  said,  that  no  interest  inthe  kod 
passed,  but  a  mere  authority  to  the  grantee  to  dig.  Tiiat  may  be  so,  and  in  tint 
respect  the  case  resembles  Jt.  v.  St.  Austell  (5  B.  &  Aid.  693) ;  but  then  it  would  fiol* 
low  that  Tremayne  is  himself  the  occupier  by  his  agents ;  and  if  so,  as  the  owner  d 
mines,  he  is  exempt  from  rateability  by  the  statute  of  Elizabeth,  and  the  nature  of  ths 
property,  and  he  could  not  be  rated  unless  for  dues."  Again,  in  12.  v.  Tke  Bi»ktp^ 
Rochester  (12  East,  353),  landlords  were  held  not  rateable  for  a  rent  reserved  onalsMS 
of  mines,  also  reserving  certain  proportions  of  any  ore  which  should  be  raised ;  it  did  aot 
appear  that  any  ore  had  then  been  raised,  and  Lord  Ellenborough,  C.J.,  said,  "  If,  hoe* 
after,  the  tenants  should  open  the  ground  and  raise  the  ore,  the  trustees  will  thea  be 
entitled  to  certain  proportions ;  and  such  profits  may  come  within  a  different  rule,  as 
lot  and  cape,  upon  which  no  question  at  present  arises."  It  cannot  be  contended  tint 
the  actual  workers  of  a  mine  are  rateable  in  respect  of  it ;  the  law  therefore  standi 
thus.  In  order  to  make  a  party  rateable,  he  must  be  the  occupier  of  the  mine,  sad 
also  grantee  of  the  tolls ;  for  he  cannot  be  rated  in  respect  of  the  mine  at  all,  nor  is 
respect  of  the  tolls,  unless  he  be  the  occupier.  Here  the  appeUants  are  not  the  farmen 
of  tiie  toll ;  they  are  the  workers  of  the  mine  under  a  lease  for  twenty-one  years.  It  is  sod 
that  they  hold  under  a  demise  from  parties,  one  of  whom  has  only  a  right  to  toll ;  bat  if 
they  are  the  workers  of  the  mine,  paying  rent  under  a  lease,  it  can  make  no  differenoe 
whether  they  derive  a  part  from  Crease  and  a  part  from  the  lord  of  the  manor,  or  Ik 
entirety  from  one  lord.  Under  these  circumstances,  the  cases  dted  on  the  other  1Mb 
do  not  at  all  establish  the  rateability  of  the  iq>pellants. 

Sed  per  CuaiAM. — ^This  is  very  Utile  more  than  a  question  of  construction ;  the  hnr 
has  been  well  considered  in  former  cases ;  and  we  tidnk  that  the  appeUants  under  te 
lease  of  1835  are  formers  of  the  tin  toll,  and  rateable  to  the  relief  of  the  poor  in  respect 
cfit. 

Rule,  to  quash  the  order  of  Sessions,  and  to  amend  the  rate  by  striking  out  tkt 
names  of  the  appellants,  discharged. 


Q.B.  Saturday f  May  3. 
Thb  Qubbn  v.  The  Inhabitants  op  St.  Paul's,  Covbnt  GABnBsr. 

£h0leieney  qf  exammaiiott^**  In  or  about "  the  year  1833  tt  an  insufficient  etatement  qftheperid 
qf  birth  in  the  ease  of  a  bastard,  under  4^5  Wm.  4,  c.  76,  «.  71. 

ON  appeal  against  an  order  of  removal,  the  Sessions  confirmed  the  order,  subject  Is 
the  opinion  of  the  Ck>urt  on  a  case,  whether  the  following  examination,  tdoB 
for  thle  purpose  of  founding  a  birth  settlement  for  a  pauper  born  out  of  wedlock,  W 
sufficient.  The  mother  of  the  pauper  said  :  "  I  am  tiie  mother  of  the  pauper ;  ia  tf 
about  the  year  1833,  the  pauper  was  bom  out  of  wedk>ck,  at,  &c.,  in,  &c."  (the  appdhot 
parish).  The  objection  taken  in  the  grounds  to  the  sufikiency  of  this  statement  viib 
tiiat  if  the  pauper  was  bom  after  the  14th  of  August,  1834,  he  would,  by  the  71st  SSB. 
of  the  4  &  5  Wm.  4,  c.  76,  follow  the  settlement  of  his  mother. 

Wortley  (with  whom  was  Bodkin),  in  suppot  of  the  order  of  Rctsaiona.>— Hiia  oidfl 
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iinid  tobe  bad,  for  it  does  not  specify  a  date  which  is  material  to  the  setdement.  If 
ll»  dukl  tvcre  bom  before  the  14th  August,  1834,  it  would  hare  the  settlement  of  its 
IMi«plaee;  if  alter  that  day,  it  would  follow  tbe  settlement  of  tiie  mother ;  bat  the 
■otJMsr  ezinressly  states  it  was  bom  in  1833,  leaTing  no  doubt  on  the  point.  In  the 
mm  of  Eep.  y.  SusstJB  (10  Ad.  &  Ell.  68S),  it  was  held,  that  the  landlord's  name  ought 
tobe  specified  in  a  tenement  setdement,  on  the  ground  that  that  was  liie  only  means 
dwpta£ymg  the  setdement,  which  is  suffidendy  done  here.  In  Reg.  y.  ne  Justices 
ff  the  West  Ridimg^  {DrigUngtwn  y.  Pudeey),  the  statement  of  a  rentmg  setdement 
li8»  "did  pay  upwards  of  10/.,"  which  was  held  a  sufficient  allegation,  though  the 
tan  "  occupy"  was  held  not  to  amount  to  a  statement  of  residence.  Rex  y.  The  Jus* 
SmofDerhgehire  (1  Wol.  &  Hod.  323)  was  also  cited. 

PtMef,  contzi,  was  stopped  by  the  Court. 

Lomo  Deiiuan,  C.J. — ^The  fact  that  the  pauper  was  bom  "  about"  a  particular  time 
(fphich  the  express  language  of  the  4  &  5  Wm.  4,  c.  76,  makes  extremely  critical), 
Inposed  on  the  remoying  parish  the  duty  of  inquiring  whether  or  not  the  pauper  was 
mn  befbre  the  14th  of  August,  1834,  and,  if  he  was  bom  on  or  after  that  day,  of 
wpdring  into  the  mother's  settlement.  As  dien  die  actual  date  was  material  to  die 
ntdement,  we  cannot  hold  that  the  words  ''  in  or  about  the  year  1833"  were  suffident 
to  fix  it.  Order  quaehed. 

/.  C.  8. 


Q.B.  Saturday^  May  3. 
Ths  Qussw  v.  Patvtxb. 

ToUi  of  Putney  hridgt-^BatwbiUty  qfone  qfiewral  ahareholderi. 

Bwdtr  the  Aete/or  buUdimg  Putnep  Mdge,  the  property  m  the  bridge,  4*^.,  woe  cotueyed  to  trueieet, 
.  ipos  tmat  to  permit  the  thirty  original  ehareholdere  and  proprietors  to  receive  the  toUe,  ef^oy  the 
prqfite,  and  have  the  eole  management  of  the  bridge,  provision  being  made  for  management  by  the 
tnutees  in  the  event  ofdrfault  by  the  eubeenbere.  The  shares  are  held  by  the  shareholders  as 
kmants  in  eomnum,  A  poor-rate  being  made  for  the  parish  qf  Putney,  it  was  assessed  on  the 
dtershotderejoimUy,  who  neglected  to  pay  it, 
Bdit  on  an  q^lieaUon  for  a  numdamus  to  the  magistrate  to  issue  a  warrant  €f  distress  to  levy  the 
rsie,  that  the  shareholders  were  properly  assessed,  and  that  the  amount  might  be  properly  levied  on 
tte  goods  of  one  qf  them,  and  that  a  mandamus  would  go. 

A  RULE  nisi  had  been  obtained  to  shew  cause  why  a  mandanms  should  not  issue, 
directing  the  justices  of  Surrey  to  issue  their  warrant  to  leyy  a  distress  on  a 
Ux.  Chacemore,  for  the  payment  of  48/.  lOs.  assessed  upon  him  jointiy  with  others, 
H  shareholders  of  the  Putney  bridge,  in  respect  of  a  rate  for  the  poor  of  the  parish  of 
St  Mary,  Putney,  made  the  3rd  of  October,  1844.  This  rate  had  hitherto  been  paid 
by  Mr.  Chacemore,  who  occupied  one  of  the  toll-houses. 

The  affidavits  stated  the  substance  of  an  indenture  bearing  date  the  11th  of  Novem- 
ber, 1729.  In  this  deed,  certain  Acts  of  Parliament  were  recited,  and  other  provisions 
Huule,  thus  stated  in  the  affidavits :— - 

"  It  was,  amoi^t  other  things,  enacted  that  the  persons  and  officers  therein  parti- 
cularly named  shoidd  be,  and  they  were  thereby  appointed  commissioners  and  trustees 
iv  designing  and  buUdiug  such  bridge,  and  for  maintaining  the  same  when  built,  and 
ttat  it  should  and  might  be  lawful  for  the  said  commissioners,  or  any  nine  or  more  of 
Acm,  and  they  were  thereby  empowered,  at  any  time  after  the  24th  day  of  June, 
1736,  to  design  in  what  manner  the  said  then  intended  bridge  should  be  buUt,  and  the 
mj%  and  passages  to  and  from  the  same,  and  to  preserve  and  keep  in  repair  such  ways 
«d  passages,  and  to  make  contracts  and  do  all  measures  and  things  for  effecting  the 
puposes  foresaid ;  and  that  it  was  amongst  other  things  further  enacted,  that  it 
dMld  be  lawful  for  his  Majesty,  his  heirs  and  successors,  to  incorporate  the  commis* 
Mnera  and  trustees  as  therein  mentioned ;  and  that  it  was  enacted,  amongst  other  things, 
liM  there  ahould  be  paid  for  pontage,  or  as  die  name  of  a  toll,  before  any  passage  over 
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the  said  bridge,  the  several  sums  thereiiiafter  mentioned,  and  the  moneys  to  be  leoeifed 
as  aforesaid  were  thereby  vested  in  the  said  trustees,  to  be  applied  as  thereiDbefbie 
mentioned,  with  such  power  as  is  therein  mentioned,  to  levy  the  tolls  or  daty  thtrAj 
required  to  be  paid ;  and  that  it  was  further  enacted,  that  it  should  be  lawful  for  tbe 
said  commissioners  and  trustees,  or  any  nine  or  more  of  them,  as  therein  mentioned,  ti 
appoint  such  receivers  or  collectors  of  Uxe  said  tolls  as  they  should  think  fit. 

**  lliat  the  subscribers  should  in  the  first  place  pay  the  said  8,387/.  lOs.  and  ak)  a 
sum  not  exceeding  600/.  towards  the  charge  of  passing  the  said  Acts ;  aad  tbt 
the  subscribers  for  themselves  severally  agreed  with  the  said  commissioners  and  trustees, 
and  their  successors,  that  with  the  remainder  of  the  money  subscribed  they,  the  aid 
subscribers,  their  respective  executors  and  administrators,  would  erect  and  bmld,  witfak 
two  years  from  the  date  thereof,  a  bridge  across  the  said  river  of  Thames,  firom  Fulbus 
to  Putney,  according  to  the  plan  of  such  intended  bridge,  and  would  at  their  owa  ooiti 
keep  up  the  same,  when  built,  in  good  repair  for  ever,  with  such  ways  and  passages  ti 
and  from  the  same,  as  by  the  said  Acts  were  to  be  kept  in  repair  by  the  said  comnm* 
aioners ;  and  that  the  commissioners  and  their  successors,  when  the  said  bridge  shooU 
have  been  built,  would,  at  the  costs  of  the  subscribers,  convey  over  in  perpetuity  aDthi 
tolls,  revenues,  and  income  of  the  said  bridge,  or  the  ferries  to  be  set  np,  wi^  aU  iuck 
ground  belonging  to  the  said  horse-ferries  as  should  be  vested  in  the  said  comans* 
sioners  and  trustees,  and  their  successors,  and  every  other  thing  which  the  said  eoia- 
missioners  and  trustees  were  empowered  to  convey,  unto  the  said  several  subscriben, 
their  respective  executors  and  administrators,  to  hold  as  tenants  in  common,  and  not 
as  joint  tenants,  or  as  such  subscribers  should  appoint.         «  «  «  * 

"  That  the  said  bridge,  and  all  the  materials  wherewith  the  same  was  erected,  tnd 
all  tolls,  revenues,  profits,  and  income  of  or  belonging  to  the  same,  or  the  ferries  theie- 
after  to  be  set  up,  with  all  such  ground  adjacent  or  belonging  to  the  said  horse-fenici, 
as  the  said  commissioners  and  trustees,  or  corporation,  and  their  successolra,  were  em- 
powered  to  convey  over  by  the  said  Acts  of  Parliament,  or  either  of  them,  to  hold  tk 
ssdd  bridge,  and  other  the  premises,  unto  and  to  the  use  of  the  said  Sir  Arthur  Onslow, 
and  thirteen  other  trustees,  in  fee,  upon  trust  to  permit  and  suffer  the  said  Sir  Robeit 
Walpole  and  other  twenty-nine  subscribers,  their  heirs  and  assigns,  to  have,  neceive^od 
take  the  said  tolls  and  profits  of  the  bridge  or  ferries,  and  to  have  the  mole  managemaH 
thereof,  and  the  appointing  receivers  and  collectors,  and  other  officers  relating  thereiri; 
and  the  changing  the  same,  as  they  should  think  fit ;  upon  condition  that  the  said  m^ 
scribers  should,  in  the  first  place,  from  time  to  time,  yearly,  for  ever  thereitfter,  by 
quarterly  payments,  pay  the  two  several  sums  of  31/.  and  31/.  in  manner  following', 
viz.  one  equal  sum  of  31/.  to  the  churchwardens  of  Fulham  for  the  time  being,  for  the 
use  of  the  poor  watermen,  poor  widows  of  watermen,  and  poor  children  of  waternM. 
inhabiting  within  the  town  and  parish  of  Fulham.     ♦  «  *  *  • 

"  And  after  payment  of  such  several  sums,  upon  further  condition,  that  the  said  Sr 
Kobert  Walpole,  and  other  the  subscribers,  their  heirs  and  assigns,  should  in  the  kit 
place,  yearly,  for  ever  thereafter,  pay,  share,  and  divide  all  the  then  residue  of  tht 
moneys  to  be  raised  by  the  said  tolls  and  income  of  the  bridge,  ferries,  and  other  the 
premises  (if  any),  unto  and  amongst  all  the  said  subscribers  and  proprietors  for  tiie 
time  being,  and  their  respective  heirs  and  assigns,  in  manner  therein  mentioned." 

The  affidavits  further  shewed, 

*'That  Henry  Chacemore,  hereinafter  named,  is  the  owner  and  proprietor  of  an  ofigind 
share  or  shares,  or  of  some  subdivided  share  or  shares  in  the  said  bridge,  and  thath^ 
the  said  Henry  Chacemore,  has  for  many  years  past  resided  and  still  resides  in  tk 
toll-house  of  the  said  bridge,  on  the  Middlesex  side  of  the  river,  and,  jointly  with  ^ 
other  shareholders  or  proprietors  of  or  in  the  said  bridge,  occupies  and  enjoys  so  vaA 
of  the  said  bridge  as  is  situate  in  the  said  parish  of  St.  Mary,  Putney,  by  means  of  t 
collector,  who  is  stationed  in  tlie  said  toll-house  on  the  said  bridge,  on  the  Surrey  fldc 
of  the  said  river,  and  by  whom  the  tolls  of  foot-passengers  passing  on  or  over  thi 
.said  bridge,  from  the  said  parish  of  Putney,  are  collected. 

**  That  the  said  bridge,  or  the  proprietors  thereof,  in  respect  of  their  property  tiiernii 
lias  or  have  been,  from  time  to  time,  rated  or  assessed  to  the  relief  of  the  poor  of  A 
said  parish  of  St.  Mary,  Putney,  and  that  the  rates  or  assessments  so  made  irart  fi 
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vmy  yean  prior  to  the  month  of  November^  1842»  paid  by  the  said  Henry  Chacemore 
hf  or  on  behalf  of  the  said  proprietors. 

"  That  the  said  several  persons  hereinbefore  named,  whose  names  appear  on  the  said 
nte  or  assessment  as  occupiers,  are  jointly  rated  or  assessed,  in  respect  of  the  property 
described  as  aforesaid,  upon  the  said  rate  in  the  sum  of  48/.  10s.,  being  after  the  rate 
of  Is.  in  the  pound  on  the  rateable  value  of  such  last-mentioned  property." 

A  sununons  was  issued,  which  was  heard  before  Mr.  Paynter,  who  refused  to  inter- 
fere, except  nnder  the  direction  of  this  Court. 
Against  the  rule  cause  was  now  shewn  by 

Montagwe  Chambers  (with  whom  was  Charles  Clark). — The  affidavits  merely  shew 
ID  allowance  of  this  rate  "  by  S.  Ciive,  Esq.,  acting  at  the  said  police-court  aforesaid,*' 
but  they. shew  no  jurisdiction  within  the  metropolitan  division.     The  whole  property 
ii  vested  iu  the  hands  of  the  shareholders,  who  were  to  receive  the  tolls,  and  to  pay 
kit  the  repairs ;  therefore,  they  were  the  occupiers,  and  the  occupiers  must  be  rated.  No 
farther  occupation  can  be  wanted  than  possession  and  receipt  of  tolls,  and  liability  to 
iqnir.     If  tiiere  were  any  objection  to  the  mode  of  rating,  it  should  have  been  tdcen 
at  the  Sessions.     Neither  can  the  whole  rate  be  levied  on  one  shareholder.     (Hurrell 
v.  Wink,  8  Taunt.  369.)    There  must  have  been  a  demand  on  one  tenant  of  the  precise 
sum  due ;  but  a  demand  on  one  tenant  in  common  is  no  demand,  and  the  demand  here 
iMde  is  of  the  i^gregate  sum  due  by  Mr.  Chacemore  and  others,  jointly.  ( Weatherley 
tfrai.  Worihin^on  v.  Weston,  2  Wils.  232 ;  Sugd.  Vend.  588 ;  Burt.  Compend.  pi. 
1524.)     No  exact  sum  could  be  demanded  as  due,  and  therefore  the  warrant  could 
not  be  issued,  for  they  may  not  levy  an  average  computation  on  the  several  share- 
holders.   {Rex  V,  Hauldgrave,  1  B.  &  Aid.  312.)     The  issuing  a  warrant  of  distress 
€»  a  rate  is  a  judicial  act,  and  magistrates  cannot  be  compell^  to  issue  it,  because  a 
xate  has  been  made.     (The  King  v.  Benn,  6  T.  R.  198.)    In  Harper  v.  Carr  (7  T.  K. 
274),  Kord  Ken3ron,  C.J.,  said :  "  I  think  that  the  case  of  allowing  a  poor-rate  is  the 
angle  instance  in  which  the  justices  act  ministerially.     In  the  instance  of  granting  a 
warrant  of  distress,  the  justices  exercise  a  discretion  after  inquiring  into  the  circum- 
Uttoek  of  the  case."     The  Court  will  not  interfere  with  the  discretion  of  the  magis- 
Intes.      [Lord  Dbnhan,  C.J.— If  we  clearly  see  that   the  magistrate  has  acted 
'vnngly  and  mistaken  his  jurisdiction,  we  shall  certainly  interfere.]     The  granting  of 
^  warrant  is  a  judicial  not  a  ministerial  act,   (Harper  v.  Carr,  7  T.  R.  27,  per  Lord 
Kenyon.)     In  the  case  of  Ex  parte  Ackworth  (3  Q.  B.  397),  Patteson,  J.,  said :  "  In 
tti  case  the   appeal  was  properly  entered;   the  Sessions  had  jurisdiction  over  it, 
tsd  they  have  decided  it.     How,  then,  can  we  compel  them  to  rehear  a  case  on  which 
tbey  have  decided  ?    It  may  be  true  that  their  decision  is  erroneous,  but  we  cannot 
itefiere  with  that.     The  law  in  such  a  case  has  provided  no  means  of  redress,  for 
ftis  Court  is  not  a  Court  of  Error,  to  which  appeals  may  be  made  from  the  Sessions." 
Ife  magistrates  here  had  no  original  jurisdiction,  and  no  indemnity  could  save  them 
iau.  tiie  consequence  of  their  acts.     (2  &  3  Vict.  c.  71,  s.  314;  3  &  4  Vict.  c.  84, 
^6;  6  &  7  Vict.  e.  57.)     If  this  rule  asked  for  a  peremptory  mandamus,  the  magis- 
JUte  would  be  protected  by  the  6  &  7  Vict.  c.  67,  s.  3,  if  he  should  obey  a  mandamus 
^ed  in  pursuance  of  it.     But  it  does  not ;  he  would  therefore  be  liable. 

Cromptom  (with  whom  was  Moody). — ^The  jurisdiction  of  the  justice  need  not  appear 
U  all.  (Bennett  v.  Edwards,  7  B.  &  Cres.  586.)  We  need  not  go  into  the  question 
^  title.  If  the  shareholders  had  any  interest  at  all,  they  were  rateable,  and  the  magis- 
tiate  had  jurisdiction.  They  received  the  profits  and  repaired  the  bridge,  and  Mr. 
Chaoemore  was  one  of  them.  If  the  mode  of  rating  was  in  fact  objectionable,  the 
tibjection  should'  have  been  taken  at  the  Sessions.  The  distinction  between  joint 
tmnts  and  tenants  in  common  does  not  apply,  for  it  is  common  to  both,  their  occupa- 
tka  being  undivided,  and  neither  of  them  knows  his  part.  The  warrant  ought  to  follow 
tbesommons. 

Lomo  Dbnman,  C.J. — This  rule  must  be  made  absolute.  The  trustees  had  the 
property  vested  in  them,  but  only  for  the  immediate  benefit  of  the  shareholders,  who 
wmt  be  taken  to  be  the  real  occupiers  and  the  receivers  of  the  profits ;  they  therefore 
ought  to  be  assessed.  One  of  these  must  be  rated,  and  he  must  get  contributions  from 
the  othcn  as  best  he  can.    If  the  magistrate  fears  responsibility,  there  are  ] 
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wliich  he  may  have  recoone,  to  thiow  that  respcmubility  on  tiioBe  ^o  ue  Ae  lei 
parties  at  issue. 

Pattsson,  J. — By  the  Act,  it  appears  tliat  liie  shaxeholden  hold  as  tcDiiiti  m 
common.  At  first  I  thought  that  the  trustees  were  in  possession*  and  the  shsn- 
holders  mere  receivers  of  certain  balances.  The  conve3rance  to  tiie  thirteen  penoH 
is  merely  to  hold  in  trust  for  the  shareholders,  who  are  to  be  permitted  to  hsfe  fe 
sole  management  and  to  receive  tolls  to  repair  the  bridge.  It  is  sworn  diat  Mr.  Ghaoe* 
more  is  residing  on  one  side,  therefore  it  is  an  occupation.  These  subscriben  aielhe 
persons  who  are  privately  occupying,  and  are  very  properly  jointly  assessed. 

Williams,  J. — ^The  bridge  is  rateable  property.  The  trustees  are  out  of  tlie  cm; 
for  they  are  not  occupiers.  The  only  doubt  is,  whether  Mr.  Chaoemore  is  the  oak 
person  on  whom  the  rate  should  be  levied ;  on  this  point  I  do  not  speak  with  oqoI- 
dence ;  but  the  shareholders  being  occupiers,  are  the  parties  asseseable,  and  tiat 
suffices  for  the  present  question. 

WiGHTMAK,  J. — I  think  the  magistrates  may  quite  properly  grant  this  wammt 

Ruleabtokte. 

J.  C.  5. 


Q.  B.  Saturday f  May  3. 
Thb  Qubbn  v.  Ths  Dock  Compant  of  Kikostok-upov-HulXm 

BaHnff — Dockt — Tonnage  duet. 

The  Dock  Con^any  qf  Kingiton-upon-Hull  ore  entitled  by  Act  qf  ParHnumt,  in  eotuidtratioM  fffk 
great  expetue  of  making  the  docket  ^'9  «»«'  keeping  them  m  repair,  to  take  for  e^ery  e^  mi 
veuel  {the  King*»  ehipe  excepted)  coming  into  or  going  out  of  the  emd  karbomr,  barin,  er  ink 
within  the  port  qf  Kingeton^vpon^Huil,  or  untading  or  lading  amy  goode  Mfitkim  the  euidpoeif  <«^ 
tain  tonnage  dutiee.  The  docke  and  baein  are  the  property  ef  the  eompamy,  but  the  hti  bmrm 
haven  i»  not:  nor  do  the  company  occupy  any  thing  there.  The  port  qfHuU  includee  the  Hm^ 
Number  to  the  nUd-stream  thereqf  oppoeite  the  toum  and  harbour ;  and  all  veeeele  freguentinf  ii$ 
docke  or  harbour  pau  through  that  part  qfthe  Number  which  ie  within  the  port.  Some  dteeharti 
and  load  their  cargoee  without  entering  the  harbour,  or  ueing  any  part  qfthe  eoil  or  piopmtflf 
the  company,  and  without  entering  the  respondent  parieh  :  others  use  onty  the  eniranee  boMtf 
the  Dock  Onnpany  i  others  dischtage  and  load  their  cargoes  on  the  east  and  west  sides  qf  tksm 
harbour,  without  entering  the  docks  or  basin  of  the  company,  or  using  any  part  qf  their  proptHgt 
others  enter  the  harbour  and  proceed  through  it  into  the  dij^erent  docks  belonging  to  the  cumpsKf, 
All  these  vessels  pay  tonnage  dues,  which  are  all  collected  at  one  place;  and  the  eon^^anywm 
rated  in  the  parish  in  which  the  docks  and  part  qf  the  harbour  were  situate,  to  the  fuU  ammtif 
subject  to  the  usual  and  necessary  deductions,  qf  the  tonnage  dues  so  received  by  them. 

Neld,  1st.  That  the  company  were  properly  rated  in  respect  of  the  tonnage  dues  received  by  Ihm 
for  all  vessels  using  the  entrance  basin  without  going  into  the  docks^  or  going  into  the  docks  <Aii^(l 
the  entrance  basin  or  the  old  harbour,  the  benefit,  as  to  them,  being  cot^ferred  by  the  docks  and  • 
the  docks;  but, 

^ndly.  That  they  were  not  liable  to  be  rated  in  respect  of  the  tonnage  duee  received  fsr  vetsekilt' 
charging  their  cargoes  in  the  river  Number  without  entering  the  harbour,  basing  or  dockt,  tr 
discharging  their  cargoes  on  the  west  or  east  side  qfthe  old  harbour,  without  entering  the  doekitf 
basin,  these  dues  being  in  the  nature  qfa  mere  naked  toll,  and  not  a  profit  arising ffom  ihetm^ 
the  docks,  or  earned  in  them. 


UPON  appeal  against  a  rate  or  assessment  for  the  relief  of  the  poor  in  the  \ 
parishes  of  Holy  Trinity  and  St.  Mary,  in  the  town  and  borough  of  KingilnA*  ' 
npon-Hull,  made  on  the  8th  day  of  September,  1842,  the  learned  Recorder  amended  lb 
rate,  subject  to  the  opinion  of  this  Court  upon  the  following  case  : — 

The  docks  of  the  said  company,  at  Kingston-upon-Hull,  have  been  made  in  fff* 
suance  of  certain  Acts  of  Parliament,  namely,  the  statute  of  14  Geo.  8,  c.  Ivi. ;  4S  G«0- 
3,  c.  xci. ;  43  Geo.  3,  c.  xlii. ;  5  Gteo.  4,  c.  xiii. ;  and  to  these,  and  to  any  otha  Mb 
relating  to  the  docks  of  the  appellants,  printed  in  Woolley's  Collection,  eadi  party  k  to 
be  at  liberty  to  refer  in  the  argument  of  this  case,  as  also  to  the  grounds  of  appcil  If 
necessary). 

By  the  14  Greo.  3,  c.  Ivi.  s.  42,  it  was  enacted,  in  consideration  of  the  great  dtfm 
and  expenses  which  the  making,  building,  erecting,  and  providing  the  hum  or  doflk 
quay  or  wharf,  reservoirs,  bridges,  roads,  and  works  tiiereby  directed  to  be 
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tiie  rapportiiig,  maintaining,  and  keeping  the  same  in  repair  for  the  future  would  amount 
nto,  there  shall  he  payahle  and  paid,  from  and  after  the  3l8t  day  of  December,  1774, 
to  the  said  Dock  Company,  or  to  their  collectors  or  deputies,  for  their  use,  for  every  ship 
ad  FMScI,  the  King's  ships  of  war  and  other  ships  and  vessels  employed  in  his 
Majesty's  service  only  excepted,  coming  into  or  going  out  of  the  said  harbour,  basin,  or 
dodcs  within  the  port  of  Kingston-upon-Hull,  or  unlading  or  putting  on  shore,  or 
kfing  or  taking  on  board,  any  of  their  cargo,  or  any  goods,  wares,  or  merchandize 
litfain  the  said  port,  by  the  master  or  commander,  owner  or  owners  of  every  such  ship 
<f  vessel,  the  several  rates  or  duties  of  tonnage,  according  to  the  fuQ  of  the  reach  and 
hrrthen  thereafter  particularly  rated  and  described.  Soon  after  the  passing  of  the  14 
fleo.  3,  c.  Ivi.,  the  old  dock  was  built  by  the  appellants,  and  the  Humber  Dock,  with  the 
Uqdt  and  entrance  basin  thereto,  was  built  by  the  appellants  shortly  after  the  passing 
rf  tie  42  Qeo,  S,  c.  xci. ;  the  third,  or  Junction  Dock,  was  subsequently  built  by  the 
ii|]pellanta.  The  three  docks  communicate  one  with  another,  and  the  Humber  Dock  has 
m  entrance  into  the  same  from  the  river  Humber ;  the  old  dock  has  an  entrance  into 
the  same  from  the  harbour  or  river  Hull,  which  falls  into  and  is  entered  from  the  river 
Humber,  and  the  old  dock  communicates  with  the  Humber  Dock  by  means  of  the 
Junction  Dock. 

It  is  agreed  that  the  annexed  plan  shall  be  referred  to  by  either  party  as  correctly 
Idineating  the  present  state  of  the  town  and  docks  and  harbour. 

The  Dock  (Company  have  no  right  of  property  in  this  harbour  or  haven,  nor  do  they 
occupy  any  thing  there  or  on  the  shores  of  the  Humber,  except  tlie  entrance  basin  of 
tlie  Humber  Dock;  the  west,  or  town  side  of  the  old  harbour,  to  the  midstream 
Siereof  opposite  the  town,  is  within  the  parishes  of  Holy  Trinity  and  St.  Mary  in  the 
ind  town,  for  which  parishes  the  said  rate  was  made. 

The  port  of  Hull,  in  its  more  confined  sense,  includes  the  river  Humber  to  the  mid* 
Itosam  thereof,  opposite  the  town  and  harbour,  and  all  vessels  frequenting  the  docks  or 
bnboiir  pass  through  that  portion  of  the  river  Humber  which  is  within  the  port  of 
BdU  as  above  described ;  some  of  them  discharge  and  load  their  cargoes  in  the  Humber 

SMte  to  the  town,  and  on  the  town  side  of  ^e  midstream  thereof,  without  entering 
harbour,  or  the  entrance  basin,  or  any  of  the  docks,  and  without  ever  using  any 
Eof  the  soil  or  property  of  the  Dock  Company,  and  without  ever  coming  within  the 
t  of  either  of  the  above-mentioned  parishes,  and  on  such  occasions  pay  tonnage  dues 
tsilie  appellants,  such  dues  amounting  annuaUy,  on  an  average  of  the  last  three  years,  to 
ds  iom  of  449/.  5s.  9d.  Others  discharge  and  load  their  cargoes  in  the  entrance  basin  of 
^Hamber  Dock,  without  entering  any  of  the  docks  or  the  harbour,  and  without  using^ 
mf  other  of  the  soil  or  property  of  the  Dock  Company  than  the  entrance  basin,  and  on 
ndi  oocuions  pay  tonnage  dues  to  the  appellants,  such  dues  amounting  annually,  on 
Wl  average  of  the  last  three  years,  to  1 ,577/.  1 6s.  9d.  Others  enter  the  old  harbour,  and 
4duarge  and  load  their  cargoes  there,  some  on  the  east  side,  and  others  on  the  west 
ale  tfaoreof,  but  without,  in  either  case,  entering  any  of  the  docks  or  basins,  or  using 
Wif  p«rt  of  the  soil  or  property  of  the  Dock  Company,  and  on  such  occasions  pay 
tenage  dues  to  the  appellants,  such  dues,  on  the  east  side,  amounting  annually  to 
1121.  3s.  3d.,  and  those  on  the  west  side  of  the  harbour,  to  the  sum  of  2,103/.  2s.  Id. 
Otibers  enter  the  harbour  and  proceed  through  it  into  the  old  dock,  and  discharge  and 
llid  their  cargoes,  either  there  or  in  the  Junction  or  Humber  Dock,  and  on  such  occa- 
iioiia  pay  tonnage  dues  to  the  appellants,  such  dues  amounting  annually,  on  an  average 
if  the  last  three  years,  to  2,531/.  6s.  9d. ;  and  others  enter  itie  entrance  basin  of  £e 
Snnber  Dock,  and  proceed  through  it  into  the  said  last-mentioned  dock,  and  discharge 
lid  load  their  cargoes  either  there  or  in  the  Junction  Dock  or  in  the  old  dock,  and  on 
RHh  occasions  pay  tonnage  dues  to  the  appellants,  such  dues  amounting,  upon  the 
Wenge  of  the  last  three  years,  to  28.268/.  4s.  2d. 

Hie  tonnage  dues,  in  respect  of  which  the  Dock  Company  aro  rated,  aro  all  paid  and 
XlDected  at  ^e  Queen's  Custom-house,  without  reference  to  the  place  where  the  vessels 
me  lying,  or  discharge  or  take  in  their  cargoes,  and  whether  they  enter  any  part  of  the 
loeks  or  basin  of  the  company,  or  not. 

•  .Hie  qipellants  are  rated  in  the  rate  or  assessment,  which  is  the  subject  of  the  present 
fspeal,  to  the  full  amount,  subject  to  the  usual  and  necessary  deductions,  of  the  tonnage 
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dues  received  by  them  for  all  the  above-mentioned  vessels,  frequenting  the  portof  Ho11» 
in  whatever  part  of  the  port  their  cargoes  are  discharged  or  loaded,  and  whether  tiiej 
enter  the  basins,  or  docks  and  harbour,  or  any  of  them,  or  not. 

The  Court  found  that  the  town  of  Kingston-upon-HuU  consists  of  two  parishei, 
Tiz.  the  parish  of  the  Holy  Trinity  and  the  parish  of  St.  Mary,  and  that  all  the  doda 
and  basins,  as  well  as  the  west  side  of  the  old  harbour  to  the  midstream  of  the  mt 
Hull,  are  locally  situate  within  the  said  two  parishes. 

For  the  appellants,  it  was  contended  that  the  Dock  Company  could  not  be  rated  fat 
their  property  in  respect  of  any  of  their  tonnage  dues,  inasmuch  as  they  were  all  eaned 
before  the  vessels  came  within  either  of  the  aforesaid  parishes  of  Holy  IVinity  and  St 
Mary,  or  came  into  the  docks,  or  upon  the  soil  of  the  company,  and  that  at  all  events  thef 
could  only  be  rated  in  respect  of  the  tonnage  dues  paid  for  auch  vessels  as  acftuillf 
came  into  or  used  the  docks  or  soil  of  the  company,  and  also  came  within  the  liodti  of 
the  aforesaid  parishes. 

The  respondents,  on  the  other  hand,  contended,  that  as  all  the  dues  were  given  m 
respect  of  the  docks,  the  company  were  liable  to  be  rat^  for  their  docks  in  reaped  of 
the  whole  amount  of  tonnage  dues  paid  at  the  port  of  Hull,  whetiier  the  vesaels  eatovd 
the  docks  or  used  the  soil  of  the  company  or  not. 

The  Court  held  that  the  appellants  were  liable  to  be  rated  in  respect  of  the  tonnage 
dues  received  by  them,  subject  to  the  deductions  aforesaid,  for  sbipa  or  yesaela  using 
their  docks  and  entrance  basin,  that  is  to  say : 

Ist.  For  those  using  the  entrance  basin  without  going  into  the  docks. 

2nd.  For  those  passing  through  the  old  harbour  to  the  old  dock,  and  uaing  thsfe 

or  the  other  docks.  ^ 

drd.  For  those  passing  through  the  entrance  basin  into  the  Humber  Dock,  wai    ] 
using  that  or  the  other  docks. 
But  the  Court  held  that  the  appellants  were  not  liable  to  be  rated  in  respect  of  dim 
received  by  them  for  ships  or  vessels  not  using  their  docks  or  entrance  basin»  that  it 
to  say : 

1st.  For  those  discharging  their  cargoes  in  the  river  Humber,  witfaoat  entering  did 

harbour,  entrance  basin,  or  docks. 
2nd.  For  those  discharging  their  cargoes  in  the  old  harbour,  either  on  the  ««l 
or  east  side  thereof,  without  entering  the  docks  or  basin. 
The  Court  amended  the  rate  accordin^y ;  the  question,  therefore,  for  the  opmioncf 
the  Court  of  Queen's  Bench  is,  whether  the  appellants  are  liable  to  be  rated  in  reqped 
of  all  or  any  of  the  above  classes  of  dues  received  by  them  ? 

1st.  If  the  Court  shall  be  of  opinion  that  the  Dock  Company  are  not  liable  to  In 
rated  in  respect  of  any  of  their  tonnage  dues,  then  the  rate  is  to  be  reduced  to 
2.941/. 
2nd.  If  the  Court  shall  be  of  opinion  that  the  Dock  Company  are  liable  to  bo 
rated  in  respect  of  such  only  of  the  tonnage  dues  as  are  paid  by  veaseb  wfaick 
enter  the  docks,  and  come  upon  or  use  their  soil,  then  the  order  of  Seasions  lx> 
be  confirmed. 
3rd.  If  the  Court  shall  be  of  opinion  that  the  Dock  Company  are  not  liable  to  be 
rated  in  respect  of  the  toimage  dues  paid  by  vessels  which  come  into  and  ate 
the  docks,  but  enter  by  the  old  harbour,  then  the  rate  is  to  be  reduced  ta 
12,427/. 
4th.  If  the  Court  shall  be  of  opinion  that  the  Dock  Company  are  liable  to  be  nted 
in  respect  of  all  the  tonnage  dues  paid  by  vessels  discharging  their  cargoes  oa 
the  west  side  of  the  old  harbour,  but  which  do  not  enter  tie  docks,  or  ooiae 
upon  or  use  the  soil  of  the  company,  then  the  rate  is  to  be  increased  to  the 
sum  of  16.214/. 
5th.  If  the  Court  shall  be  of  opinion  that  the  Dock  Company  are  liable  to  be  rated 
in  respect  of  all  tonnage  dues  paid  by  vesseb  at  the  port  of  Hull,  received  by 
them  by  virtue  of  the  Act  of  Parliament  first  aforesaid,  then  the  rate  ia  to  be 
increased  to  the  sum  of  16,760/. 
This  case  was  argued  in  last  Hilajy  Term  (Wednesday,  January  32,  and  Saturday » 
January  25). 
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M.  D.  Hill,  Archboldy  and  Raines,  ia  support  of  the  order  of  Sessions. — ^The 
appellants*  for  the  purpose  of  this  case,  have  divided  their  dues  into  different  classes, 
and  the  question  is,  whether  all  or  any  of  those  classes  present  a  rateable  subject- 
matter  ?  The  case  is  so  left  to  the  Court  that  it  may  amend  the  jud^ent  of  the 
Sessions  by  adding  classes  which  they  have  decided  to  be  not  rateable,  or  striking  out 
those  which  the  Sessions  have  held  to  be  rateable.  The  appellants  contend  that 
none  are  rateable ;  or  if  any,  only  those  dues  which  are  taken  in  respect  of  vessels 
tint  have  gone  upon  the  land,  covered  with  water,  which  is  actually  in  their  occupation. 
Fir^t.  there  is  no  pretence  for  saying  that  the  company  is  not  rateable  at  all.  It  has 
betn  rated  and  paid  rates  for  many  years  without  dispute ;  and  in  R,  v.  Coke  (5  B.  & 
C.  806),  Bayley,  J.,  said,  "  Where  there  has  been  one  uniform  course  of  proceeding 
aa  to  pioperty  of  this  description  for  a  very  considerable  period  of  time,  we  ought  not 
to  introduce  any  alteration,  unless  it  be  founded  upon  sound  legal  principles." 
[Lord  Dbnman,  C.  J. — ^We  have  not  been  in  the  habit  of  applying  that  rule.]  A 
long-continued  course  of  rating  is  at  all  events  some  evidence  of  the  liability* 
[Woriley. — ^Hie  case  does  not  state  that  the  Dock  Company  has  heretofore  been 
i«ted.]  It  is  not  necessary ;  there  have  been  repeated  decisions  as  to  the  rateability 
of  the  company ;  and  that  it  was  rateable  to  some  extent  has  never  before  been  ques- 
tioned. In  R.  v.  The  Hull  Dock  Company  (1  T.  R.  219)  (17S6),  it  was  held  that  the 
land  taken  by  the  company  and  converted  into  a  dock  was  rateable  in  proportion  to 
the  annual  profits,  including  all  the  dues  received  by  them.  In  the  next  case  (1816) 
of  R.  V.  The  Hull  Dock  Company  (5  M.  &  S.  394),  the  Company  were  held  rate- 
able in  respect  of  the  tonnage  duties  received  by  virtue  of  stat.  14  Geo.  3,  c.  Ivi., 
although  it  appeared  that  the  expenditure  in  repairs  during  the  period  for  which  the 
rate  was  made  exceeded  the  amount  of  the  duties,  received ;  and  there  Lord  Ellen- 
borough,  C.  J.,  said,  "  There  is  no  question  as  to  the  rateability  of  this  property ;  it 
baa  very  properly  been  admitted  that  it  is  rateable."  So  in  R,  v.  The  Hull  Dock 
C^mp^ny  (3  B.  &  C.  516),  the  question  was  not  whether  this  property  was  rateable 
at  ali,  but  how  it  was  to  be  rated ;  and  the  Court  held  that  it  was  wrong  to  rate  them 
at.  the  full  amount  of  their  profits,  without  making  any  deduction  for  the  poor-rate. 
The  appellants  rely  upon  the  case  of  R,  v.  The  Bristol  Dock  Company  (1  Q.  B.  535)  ; 
but  it  is  to  be  observed,  in  the  first  place,  that  the  Hull  Dock  Company's  Acts  give  no 
scale  or  rule  of  rating  as  the  Bristol  Dock  Acts  did.  Here  the  question  is  left  entirely 
open.  The  two  cases  of  R,  v.  The  Aire  and  Calder  Navigation  Company  (9  B.  &  C.  820, 
imd  ^B.&  Ad.  139),  point  out  another  distinction  between  this  and  the  Bristol  case. 
There  it  was  held  that  the  undertakers  of  that  navigation  were  not  rateable,  because 
they  had  a  mere  easement  in  the  bed  of  the  river,  and  were  not  occupiers  of  the  land 
covered  with  water.  Here  the  land  is  in  the  occupation  of  the  company ;  and  if  the 
docks  were  let,  the  tenant  would  be  occupier  of  the  land.  Now  in  12.  v.  The  Bristol 
Dock  Company  (1  Q.  B.  535,  1  G.  &  D.  76),  the  case  found  that  the  area  of  the  port 
of  Bristol  is  43,555  acres,  of  which  the  land  taken  by  the  company  in  Clifton,  sup- 
poaiog  it  to  be  12  acres,  (a)  would  be  the  3,629th  part  only ;  and  that  the  length 
of  the  basin  and  locks  in  the  parish  of  Clifton  was  about  the  117th  part  of  the 
whole  length  of  the  port.  In  that  case,  therefore,  the  dues,  which  were  held  not 
lateable,  were  a  reward  for  services  not  rendered  by  the  land  on  which  the  rate  was 
imposed,  except  to  a  very  small  extent.  Anciently  the  harbour  of  Bristol  was  a  tidal 
harbour,  left  dry  at  low  water ;  and  the  effect  of  the  works  executed  by  the  Dock  Com- 
pany was  to  convert  that  old  harbour  into  a  wet  dock ;  but  that  effect  was  produced  by 
various  works  at  a  distance,  the  harbour  itself  remaining  as  before,  excepting  that  it 
^nia  kept  permanently  full ;  the  dues  to  which  they  were  entitled  were  dues  for  enter- 
ipg  the  port  of  Bristol,  but  the  rate  was  imposed  in  respect  of  a  basin,  used  only  as  a 
passage  from  the  river  into  the  floating  harbour.  The  case  here  is  very  different : 
the  Hull  Dock  Company  have  constructed  on  their  own  land  an  entrance  basin, 
into  which  the  vessels  go  directly  from  the  river ;  and  the  company  is  authorized 
to  take  tonnage  from  all  vessels  "  coming  into  or  going  out  of  the  said  har- 
bour, basin,  or  docks  within  the  port  of  Kingston-upon-Hull."  That  is  the  power 
ghren  by  atat.  14  Qto.  3,  c.  Ivi.  s.  42,  upon  which  statute  it  was  decided,  in  the 
(a)  Sttted  to  be  11  serei  37  perches,  in  aaother  pert  of  the  case. 
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case  of  the  Hull  Dock  Company  v.  Brown  (2  B.  &  Adol.  43),  that  the  term  "port" 
was  nsed  ia  a  popular  sense,  and  not  as  extending  the  burden  of  dock  duties  to  pkoo 
Tfhich  in  point  of  local  description  were  without  the  port  of  Hull,  although  witUi 
that  "  port,"  under  the  larger  acceptation  of  the  term,  as  eompiising  a  district  tf 
many  places  classed  together  for  the  purposes  of  revenue ;  and  there  Lord  Tenterden^ 
C.  J.,  said  :  "  The  rate  in  question  is  imposed  as  a  remuneration  for  the  expense  tf 
excavating  and  making  a  new  dock  or  basin  for  the  reception  of  shipe  at  Kingston^ 
upon- Hull.     All  vessels  that  resort  to  that  place  derive  benefit  from  this  meatnre; 
even  those  that  do  not  enter  the  new  basin  or  dock,  but  land  or  recdve  dor 
goods  at  other  wharfs  in  the    haven,  by  reason  of  the  greater  space  tiiat  ia  left 
for  their  accommodation  by  the  removal  of  other  vessels  into  the  dock  or  faasnu* 
In  this  case,  therefore,  the  principle  on  which  the  dues  are  rateable  is,  that  they  at 
earned  by  the  company  on  their  own  land  by  keeping  the  docks  in  repair  on  their  ovri 
land,  and  the  benefit  of  that  service  extends  beyond  the  vessels  actually  entering  Ik 
particular  dock ;  whilst,  in  the  Bristol  case,  the  benefit  accrued,  not  from  the  land  ndd 
at  all,  but  from  the  whole  works.     Further,  the  Bristol  Dock  Company  did  not  wek 
exemption  from  the  payment  of  rates  out  of  their  dues,  in  a  certain  sense,  because  oit 
of  their  dues  whatever  they  did  pay  must  come ;  but  the  question  was,  in  what  pn 
tion  they  were  to  be  rated  ;  and  the  Court  held,  tiiat  the  land  was  to  be  rated  i 
to  the  value  which  it  would  have  then  borne,  if  it  had  continued  in  its 
state.     Here,  however,  the  appellants  contend  that  they  are  not  to  pay  rates  it  afl. 
[Wortley. — For  the  wharfJEtge.]     That  is,  for  the  dry  land  by  the  side  of  the  dock,  tad 
not  for  the  dock ;    the  vessel  using  the  wharf  receives  a  new  service,  and  a  nev 
payment  is  made  in  respect  of  that  service ;  the  Dock  Company  may  let  the  wharfe  ta 
third  parties,  and  then  they  would  be  entitled  to  the  wharfrige  dues.    This  case,  there- 
fore, is  not  governed  by  the  case  of  R.  v.  The  Bristol  Dock  Company :  a  decision  ia 
iavour  of  the  appellants  here  would  go  far  beyond  that  case.     It  is  conceded  fully,  tint 
the  company  is  to  be  rated  for  its  land  only  ;  and  then,  on  the  other  side,  it  is  saidtiMit 
these  dues  are  not  the  profits  of  the  land,  because  they  are  payable  in  respect  of  vessdl 
which  do  not  go  upon  the  land ;  but  when  and  where  the  dues  are  payable,  and  wtat 
earns  them,  are  two  very  different  questions.     It  is  the  land  which  earns  them  in  tinl 
case,  as  in  that  of  R.  v.  Barnes  (1  B.  &  Adol.  113).    There  the  Hammersmith  Brid|ge 
Company  purchased  land  on  both  sides  of  the  Thames,  for  the  purpose  of  buildmg  tie 
bridge.     One  half  of  the  bridge  was  in  Barnes,  the  other  half  in  Hammersmith,  bit 
the  toll-house  was  on  the  Hammersmith  side,  and  there  was  no  building,  nor  were  tojr 
tolls  received  on  the  Barnes  side  ;  but  the  Court  held  that  the  company  were  properif 
rated  in  Barnes,  in  respect  of  their  land  there  on  which  the  bridge  was  built,  and  ^ 
tolls  arising  from  it ;  because  the  tolls  were  earned  in  respect  of  that  land  as  well  as 
the  land  in  Hammersmith,  although  altogether  payable  in  Hammersmith.     JR.  v.  Tlr 
Marquis  of  Salisbury  (8  Ad.  &  £.  716)  is  a  very  similar  case,  and  to  the  same  eieet 
[Coleridge,  J. — Suppose  a  vessel  goes  into  what  is  called  die  old  dock,  and  fhae 
lands  her  cargo  on  the  wharf?]    Two  services  are  then  performed  ;  and  the  service,  nt 
the  going  on  the  land,  is  the  test.     Take  the  case  of  22.  v.  The  New  River  Compatf 
(1  M.  &  S.  503).     In  the  parish  of  Amwell,  the  company  occupy  land  in  which  then 
is  a  considerable  spring,  being  one  of  two  sources  from  which  they  supply  Westminster 
with  water ;  that  spring  is  no  profit,  because  it  renders  no  benefit  in  ^at  parish ;  M 
it  ultimately  confers  benefit  on  a  house  in  a  parish  in  London  ;  and  it  was  held,  tint 
the  profit  made  by  the  whole  undertaking  was  to  be  distributed  over  the  whole  distaooa. 
The  service  paid  for  is  that  attached  to  the  householder  in  London ;  but  the  parish  of 
Amwell  assists  in  rendering  that  service,  and  is  therefore  entitled  to  some  of  the  benefit 
The  proper  course  is,  to  put  all  the  dues  into  hotchpot,  as  they  are  only  received 
because  the  docks  earn  them.     [Coleridge,  J. — But.  then,  in  which  parish  are  thef 
to  be  rated  ?]    R,  v.  The  Cambridge  Gas  Company  (8  Ad.  &  E.  73)  answers  that  questioo. 
There  a  company,  under  an  Act  of  Parliament,  erected  in  a  certain  parish  in  Cambridge 
a  gasometer  and  other  gas  apparatus,  and  laid  down  mains  and  pipes  in  that  and  other 
parishes,  and  also  in  extra-parochial  land  belonging  to  certain  colleges.     By  theia 
means  the  company  supplied  light  to  the  parishes  and  colleges ;  and  it  was  held,  tiMt 
they  were  rateable  as  occupiers  of  the  land  in  the  difierent  pariahea  by  thtir  apparatot 


EASTER  TESB€p  1M6.  fU, 

and  pipes,  and  ware  properly  assessed  upon  the  sum  which  a  tenant  would  pay  yearly  for 
•nch  apparatos  and  pipes,  deducting  the  annual  average  expense  of  renovating  the 
aame»  but  not  profits  of  the  trade  (though  profits  in  trade  were  not  assessed  in  any  of 
the  parishes),  and  deducting  also  the  annudl  value  of  the  apparatus  and  pipes  lying  in 
extra-parochial  land ;  and  further^  that  the  resulting  amount  was  to  be  distributed 
among  the  assessments  of  the  several  parishes,  in  proportion,  not  to  the  payment! 
made  for  lights  in  the  respective  parishes,  but  to  the  quantity  of  land  occupied  by  the 
apparatus,  &c.,  in  each  parish.  So  here,  the  whole  docks  earn  the  whole  dues,  and 
tfaey  must  be  distributed  among  the  different  parishes,  according  to  some  proportion 
which  does  not  depend  upon  whether  the  vessels  paying  the  dues  go  into  one  dock  or 
another.  In  the  case  just  cited  it  was  held,  that  all  the  dues  formed  but  one  fund. 
£CoLxaiB6B,  J.— If  the  docks  are  situated  in  different  parishes,  how  are  they  to  be 
zated  ?]  The  profits  must  be  rateably  divided  between  the  two  in  proportion  to  the  area 
c£  land  in  each.  It  is  die  practice  of  railway  companies  to  give  season  tickets,  by  means 
«f  which  persons  may  purchase  for  a  certain  time  the  right  of  passing  along  the  railway- 
en  all  occasions;  but  if  the  purchaser  never  came,  could  the  railway  company,  on 
that  account,  subtract  those  payments  from  the  gross  amount  of  their  earnings  ?  Could 
tiiey  contend  that  those  payments  were  not  earned  by  the  railway  ?  Clearly  not ;  the 
party  purchases  the  right  to  come ;  and  the  company  could  not  sell  that  right  unless 
tiiey  luul  the  railway.  So  in  the  present  case  the  docks  are  there  for  vessels  to  resort 
to.;  and  the  legislature  has  said,  in  a  clear  and  distinct  voice,  that  the  existence  and 
repair  of  the  docks  is  the  consideration  for  the  tolls.  (T^  Hull  Dock  Company  y« 
Browne,  2  B.  &  Adol.  43.)  [Pattbson.  J. — ^There  the  decision  proceeded  upon  the 
words  of  the  Act  of  Parliament ;  and  dues  may  be  recoverable  by  action,  which  would 
not  be  rateable.]  Lord  Tenterden,  C.  J.,  said,  that  the  tax  and  the  service  must  be 
commensurate ;  his  words  were :  "  It  is  a  sound  general  rule,  that  a  tax  shall  not  be 
considered  to  be  imposed  (or  at  least  not  for  the  benefit  of  a  subject)  without  a  plain 
declaration  of  the  intent  of  the  legislature  to  impose  it.  And  it  is  not  to  be  expected 
generally  that  a  tax  or  burthen  will  be  imposed  upon  persons  who  do  not  in  any  degree 
participate  in  the  benefits  of  the  measure  which  the  tax  was  intended  to  remunerate." 
Then  the  question  is,  where  do  the  profits  arise  ?  Do  they  arise — that  is,  are  they 
earned  within  the  parish,  and  is  that  which  earns  them  realty  and  the  subject-matter 
cf  a  rate  ?  [Patteson,  J. — ^What  do  you  say  to  the  case  of  lighthouses  ?]  The  dis- 
tinction  between  that  class  of  cases  and  the  present  is  very  broad,  and  is  pointed  out  in 
iZ.  ▼.  Coke  (5  B.  &  C.  797).  There  it  was  held  that  duties  payable  in  respect  of  ships 
passing  a  lighthouse  did  not  constitute  part  of  the  annual  profits  of  the  house  or  land 
where  the  light  was  placed,  and  were  not  rateable  to  the  poor ;  and  Bayley,  J.,  said, 
*'JJ.  V.  The  New  River  Company  does  not  bear  upon  the  present  case,  because  the  pro- 
prietor of  the  lighthouse  in  this  case  is  at  liberty,  either  in  that  house  or  in  any  other 
which  he  may  think  fit  to  erect  or  to  rent,  to  bum  lamps,  and  to  produce  a  stream  of 
light  which  shall  be  visible  at  a  considerable  distance  at  sea.  But  even  if  by  the  terms 
of  the  letters  patent  it  were  imperative  on  the  grantee  to  bum  his  lights  within  this 
particular  lighthouse,  still  if  the  privilege  is  not  given  to  him  by  reason  of  his  being 
the  occupier  of  that  house,  it  would  not  be  appurtenant  to,  but  distinct  from,  the  house 
where  it  was  to  be  exercised  ;  and  the  duties  payable  to  him  in  respect  of  the  light 
would  be  profits  arising  from  the  exercise  of  that  privilege,  and  not  from  the  house  or 
land  where  it  happens  to  be  exercised.  The  grantee  would,  in  that  case,  have  an 
exclusive  privilege  of  carrying  on  in  that  particular  house  (if  I  may  so  express  myself) 
a  particular  description  of  trade.  But  there  would  be  no  necessary  connection  between 
the  freehold  interest  in  that  house,  and  the  light  which  is  to  be  kept  up  in  it."  And  per 
littledale,  J.,  "  To  make  tolls  rateable  there  must  not  only  be  a  profit  produced  within 
tbe  parish,  but  it  must  also  arise  from  the  use  of  the  thing,  and  in  respect  of  it.  Here 
die  ships  have  not  that  sort  of  use  ;  they  have  merely  a  transient  view  of  the  light  as 
tfaey  pass.  They  do  not  come  within  the  lighthouse  as  they  do  within  a  dock ;  in  that 
case  they  have  the  actual  use  and  occupation  of  the  dock."  Here  the  service  is  ren- 
dered by  the  docks  ;  and  a  tenant  of  the  docks  would  be  entitled  to  the  tolls  if  he  kept 
them  in  repair.  The  land  is  devoted  to  the  purposes  of  the  docks  by  Act  of  Parlia- 
,  and  the  company  could  not  abandon  them ;  which  distinguishes  the  present  case 
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from  R.  V.  The  Aire  and  Calder  Navigation  Company  (Hunslet  Mills)  (3  B.  &  Ado!. 
533),  where  it  was  held  that  the  owners  of  mills  in  the  township  of  Hunslet*  being 
entitled  by  Act  of  Parliament  to  take  certain  tolls  at  a  lock  situate  on  the  line  of  an 
adjoining  navigation,  but  in  a  different  township,  as  a  compensation  for  the  loss  of 
water  occasioned  to  them  within  the  township  by  that  navigation,  were  not  rateable  at 
their  mills  in  Hunslet,  in  respect  of  the  tolls  so  taken,  it  being  condasively  argued  in 
that  case  that  it  ^'as  an  attempt  to  rate  the  compensation ;  for  that  the  owners  of  tiie 
mills  might  part  with  the  mills  and  keep  the  compensation,  or  keep  the  mills  and  part 
with  the  compensation ;  the  two  things  had  no  necessary  connection  with  each  otixr. 
The  case  was  different  in  U.  v.  The  Mayor  of  London  (4  T.  R.  21),  where  the  Gorpo* 
ration  of  London  were  held  rateable  for  tolb,  which  they  were  authorized  by  Act  of 
Parliament  to  demand  from  barges  using  an  ancient  towing-path  on  the  bank  of  the 
Thames,  which  belonged  to  them,  the  rate  being  imposed  upon  the  bargeway  and  tofi- 
gate  within  the  parish,  though  the  tolls  were  collected  out  of  it ;  and  in  R.  ▼.  M'DonM 
(12  East,  324),  where  the  defendant's  devisees  in  trust  under  the  will  of  the  Duke  of 
Bridgewater  were  rated  in  Manchester  for  the  "  Rochdale  canal,  lock,  tunnel  dues  or 
rates,  and  for  certain  wharfs  situate  in  Manchester,"  and  it  appeared  that  the  Duke  of 
Bridgewater,  in  consideration  of  his  allowing  a  junction  between  the  Rochdale  eaaal 
and  his,  which  would  be  much  for  the  benefit  of  Manchester,  but  would  have  the  effect 
of  lessening  his  wharfeige  dues  there,  was  allowed,  by  Act  of  Parliament,  to  build 
a  lock  near  the  junction  and  collect  certain  rates  as  a  compensation  for  the  diminutioB 
of  his  wharfage  dues  ;  and  it  was  in  respect  of  this  lock  that  the  defendants  (who  were 
not  inhabitants  of  Manchester)  were  rated  :  they  appealed  against  the  rate,  but  the 
Court  held  them  to  be  properly  rated ;  because,  though  tolb  are  not  rateable  per  k, 
they  are  so  when  connected  with  real  and  substantial  property  in  the  parish,  jriel&ig 
profit  by  means  of  the  tolls.  It  is,  therefore,  beyond  all  question,  that  as  to  the  toQi 
upon  vessels  actually  coming  upon  the  land  of  the  company,  the  decision  of  the  Recorder 
is  right ;  but  as  to  the  other  classes  of  vessels,  the  decision  is  wrong ;  and  it  is  inac- 
curate to  describe  them,  as  the  case  does,  as  vessels  not  "using"  the  docks;  for  the 
docks  are  the  meritorious  cause  of  the  tolls,  whether  the  vessels  enter  them  or  sot; 
and  the  right  of  the  parish  to  rate  is  commensurate  with  the  right  of  the  company  to 
receive  the  dues.  [CoLERinoB,  J. — But  as  to  that  class  of  vessels  which  dischiiige 
their  cargoes  on  the  east  or  west  side  of  the  old  harbour,  without  entering  the  do^  or 
basin,  the  dues  upon  them  will  be  rated  twice,  if  the  rate  is  imposed  both  on  the  t0D« 
nage  and  wharfage  dues.]  No ;  the  wharfage  dues  are  rateable  independently  of  the 
tonnage  dues  ;  the  land  used  for  that  purpose  is  rendered  more  valuable  thereby :  but 
that  value  is  perfectly  distinct  from  the  improved  value  given  to  the  land  occupied  by 
the  docks.  The  company  could  let  all  the  land  in  their  occupation  to  a  tenant  for  tte 
full  amount  of  all  the  dues,  minus  the  expenses ;  and  that  is  the  proper  criterion  of 
rateability. 

Kelly,  Wortley,  Martin,  and  Bain,  contrk. — ^The  Dock  Company  can  only  be  rated 
as  occupiers  of  land  in  the  parish,  in  respect  of  the  profits  earned  by  that  land.  Hie 
rent  which  the  land  would  produce  if  let  to  a  tenant  is  the  test  which  this  Court  hu 
frequently  applied ;  and  a  mere  tenant  of  the  land  would  only  pay  for  the  profits  arinng 
from  the  actual  use  of  the  land,  and  not  for  tolls  or  dues,  which  were  received  inde* 
pendently  of  the  land,  and  might  be  severed  from  it.  It  is  admitted  that  tolls  per  <eare 
not  rateable ;  that  has  been  long  settled.  R,  v.  Rebowe  (1  Bott,  pi.  66,  6th  ed.)  and  Jf. 
V.  Tynemouth  (12  East.  46)  were  cases  in  which  the  tolls  received  for  lighthouses  woe 
held  not  rateable ;  and  they  have  been  since  confirmed  by  12.  v.  Fowke  (5  B.  k  C. 
814  n.),  and  R.  v.  Coke,  cited  on  the  other  side.  Now  here  there  is  a  great  distinctioB 
between  the  different  classes  of  tolls  earned ;  one  class  being  received  for  vessels  irluA 
use  the  company's  docks  and  come  upon  their  property,  the  other  class  being  receifed 
for  vessels  which  come  into  the  port  only  without  going  upon  any  part  of  the  soil  d 
the  company ;  in  the  one  case  it  may  be  argued  that  the  tolls  are  earned  by  tiie 
docks,  in  the  other  no  such  argument  can  be  raised.  As  to  the  latter  class,  at  aH 
events,  this  case  is  clearly  governed  by  22.  v.  The  Bristol  Dock  Company;  for  no 
part  of  the  soil  of  the  rivers  Hull  and  Humber  is  the  property  of  the  Dock  Company; 
and  the  decision  in  that  case  proceeded  entirely  upon  the  ground  that  that  whkik 
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earned  the  tolls  was  not  the  property  of  the  company,  a  principle  fully  recognized  in  R, 
V.  The  London  and  South  Western  Railway  Company  (1  Q.B.  558).  It  has  been  argued 
on  the  other  side,  that,  in  effect,  the  docks  do  earn  the  whole  of  these  tonnage  dues,  be- 
cause they  are  given  as  a  remuneration  for  building  the  docks  and  keeping  them  in  repair ; 
but  that  is  not  so  in  fact.  The  tolls  were  given  together  with  a  grant  of  public  money, 
to  secure  the  execution  of  a  work  which  would  be  a  public  as  well  as  a  local  benefit ;  and 
were  to  commence  immediately  after  the  passing  of  the  Act,  though  the  works  might 
not  be  completed  for  seven  years.  But  further,  that  argument  may  be  met  by  this 
answer :  That  inasmuch  as  all  vessels  are  liable  to  pay  the  tonnage  dues  the  moment 
they  enter  the  port,  and  therefore  in  every  case  the  dues  are  completely  earned  before 
the  vessels  reach  the  docks,  it  is  impossible  to  say  that  the  docks  earn  any  of  these 
dues :  and  if  that  be  so,  then  the  company  are  not  rateable  at  all  for  their  tolls.  As  to 
the  question  of  the  benefit  conferred  by  the  docks.  The  Hull  Dock  Company  v.  Browne 
was  quoted  on  .the  other  side  ;  but  that  has  no  bearing  on  the  present  case.  It  was 
not  a  question  of  rating,  but  a  question  as  to  what  vessels  were  liable  to  pay  the  tonnage 
does ;  and  in  deciding  that  question  it  was  held,  that,  for  that  purpose,  the  term  "  port" 
was  to  be  construed  in  its  popular  and  limited  sense.  A  further  test  of  rateability  was 
suggested  in  R,  v.  The  Aire  and  Colder  Navigation  Company,  where  it  was  said  that 
the  owners  of  the  mills  might  part  with  them,  and  keep  the  compensation,  or  vice  versd; 
aod  80  here,  the  company  might  keep  the  docks  and  lease  the  tonnage  dues,  or  keep  the 
tonzkage  dues  and  lease  the  docks ;  there  is  no  necessary  connection  between  them. 
The  question  is,  where  do  the  tolls  become  due  ?  R,  v.  Page  (4  T.  R.  543).  There  the 
proprietor  of  a  navigation  was  held  rateable,  for  the  tolls  taken  upon  goods  carried  the 
w^ole  voyage,  in  the  parish  where  the  voyage  was  completed  ;  because  there  the  tolls 
b»»me  due,  though  collected  elsewhere ;  and  the  same  point  was  decided  in  12.  v.  Car- 
imgton  (Cowp.  581),  as  to  tolls  taken  upon  a  river  for  passing  a  sluice  ;  and  also  in 
£«  V,  Macdonald,  cited  on  the  other  side.  The  case  of  R,  v.  Barnes,  also  cited  on  the 
other  side,  supports  the  proposition  for  which  the  appellants  contend,  because  there 
the  ground  of  tlie  decision  was,  that  the  company  occupied,  in  the  parish,  land  upon 
which  part  of.  the  bridge  was  built,  end  that  the  tolls  arose  from  the  actual  use  of  that 
lignd ;  and  R.  v»  The  Cambridge  Gas  Company  is  no  authority  for  the  respondents, 
because  the  rat^  was  there  amended  by  deducting  the  annual  value  of  the  apparatus  of 
the  company  in  e^Ltra-parochial  places,  for  the  reason  given  by  Lord  Denman,  C.J.,  in 
delivering  the  judgment  of  the  Court :  "  Inasmuch  as  the  rate  is  imposed  upon  the  land 
u$€d/or  the  qpparatus,  and  as  none  can  be  imposed  upon  that  part  which  lies  in  those 
extra-parochial  places,  the  amount  which  would  otherwise  have  arisen  therefrom  must, 
we  think,  be  deducted."  So  here  the  rate  can  only  at  most  be  imposed  upon  the  land 
used  for  the  docks  of  the  company.  Cur,  adv.  vult. 

LoBD  DsNMAif ,  C.  J.,  now  delivered  the  judgment  of  the  Court. — This  case  arose  out 
of  the  decision  in  R.  v.  T/is  Bristol  Dock  Company  ( I  Q.  B.  535).  Many  cases  have  been 
decided,  and  are  reported,  as  to  the  mode  of  rating  the  Hull  Dock  Company ;  but  it  is 
now  for  the  first  time  contended  that  the  Company  are  not  rateable  at  all.  We  do  not 
mention  this  as  in  itself  an  objection  to  the  view  now  first  put  forward  by  the  company, 
bat  in  order  to  shew  what  the  real  question  is.  If  the  appellants  are  within  the  principle 
of  the  above  case,  they  are  not  rateable  at  all ;  or  if  they  be  within  the  principle  as  to 
part  of  their  tolls,  they  are  not  rateable  as  to  that  part.  The  Bristol  Dock  Company  case 
was  a  very  peculiar  one.  The  company  there  were  empowered  to  convert  a  large 
portion  of  the  river  Avon  into  a  floating  harbour,  and  to  construct  a  new  channel  for 
the  river  itself, — a  great  work,  in  respect  of  which  certain  dues  were  granted  to  them 
for  every  ship  entering  the  port  of  Bristol.  That  port  extended  to  a  great  distance, 
and  many  ships  would  enter  it  which  would  have  no  occasion  to  use  the  floating  har- 
bour, and  yet  would  be  liable  to  pay  the  dues  under  the  Act  of  Parliament.  In  that 
respect  the  present  case  is  veiy  similar ;  for  here  many  vessels  arc  liable  to  pay  duties 
to  the  company,  which  never  use  their  docks  at  all;  But,  in  the  Bristol  case,  the 
floating  harbour  was  not  the  property  of  the  company.  Before  it  was  converted  into 
a  floating  harbour,  it  was  part  of  the  river  Avon,  and  of  the  port  of  Bristol,  the  pro- 
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perty  in  which  was  rested  in  the  corporation,  if  in  any  subject,  and  there  are  do 
words  in  the  Act  of  Parliament  vesting  the  property  in  the  company ;    but  it  wu 
sought  to  rate  them  in  respect  of  Cumberland  Basin,  and  the  entrances  to  the  same, 
because  that,  or  at  least  part  of  it,  was  the  property  of  the  company.     That  baan 
consisted  of  a  portion  of  the  old  river  Avon,  and  the  addition  made  to  it  by  excavating 
several  acres  of  land.     Those  additions  appear  to  have  been  the  property  of  the  com* 
pany;   but  the  Act  of  Parliament  provided  that  the  company,  in  respect  of  those 
additions,  should  be  rated  in  a  particular  manner,  and  the  Court  thought  that  the 
company  could  be  rated  for  them  only  in  the  manner  so  provided  by  the  Act.  as  the 
dues  or  tolls  could  not  be  said  to  be  profits  arising  on  that  basin  in  the  parish  in  which 
it  was  situate.    Here,  on  the  contrairy,  the  docks  themselves  are  the  property  of  tbt 
company ;  they  were  excavated  from  land  granted  to  the  company,  ami  were  madeln^ 
them  entirely  de  novo.    The  occupiers  of  the  land,  before  the  docks  were  constrocte^ 
were  rateable  for  it ;  and  if  the  docks  yield  any  profits  to  those  who  constructed  theft 
out  of  that  land,  the  company  surely  must,  in  the  absence  of  any  enactment  to  the 
contrary,  be  rateable  in  respect  of  such  profits.     In  the  Bristol  Dock  case,  inasmqA 
as  the  company  could  not  be  rated  in  respect  of  the  principal  subject-matter,  w 
floating  harbour,  for  which  the  dues  were  granted  and  received,  the  Court  hdd,  Ai^ 
they  could  not  be  rated  for  the  main  entrance  basin  to  that  subject-matter,  as  if  the 
tolls  were  earned  in  that  entry.     In  the  present  case  the  company  can  be  rated  ii 
respect  of  the  principal  subject-matter,  that  is,  the  docks  themselves.     But  it  is  uid 
that  the  tolls  in  this  case  are  not  given  for  the  use  of  the  docks,  because  ships  mnstpifr 
whether  they  use  them  or  not ;  and  so,  because  those  ships  which  do  not  enter  the 
docks  cannot  be  said  to  pay  for  the  use  of  them,  it  is  argued,  that  those  which  ds 
enter  the  docks  and  use  them  cannot  be  said  to  pay  for  the  use  of  them.     This  argu- 
ment is  ingenious ;  but  we  do  not  think  it  conclusive,  nor  did  it  prevail  in  the  Brntol 
case.     The  Court  did  not  say  there  that  the  tolls  were  not  granted  for  the  use  of  titf 
floating  harbour  as  regards  those  ships  which  used  the  floating  harbour ;  but  that  flit 
company  could  not  be  rated  in  respect  of  the  tolls,  because  tibey  were  not  ownen  of 
the  floating  harbour,  and  it  was  not  attempted  so  to  rate  them.     But  it  is  said  fiirflia; 
that  these  tolls  are  due  on  the  ship  the  moment  it  enters  the  port  of  Kingston-upoo- 
Hull,  whether  it  proceeds  into  the  docks  or  not ;  and,  therefore,  as  the  duties  attadi 
before  arrival  in  the  docks,  they  cannot  be  said  to  be  profits  earned  in  the  doda» 
The  language  of  the  Act  of  Parliament,  14  G.  3,  c.  Ivi.,  is  not  uniform  and  consisteiit 
in  the  difl^erent  sections,  nor  free  from  doubt ;  but  it  sufficiently  appears  from  sectii 
42,  43,  and  44,  that  the  tolls  are  not  due,  and  do  not  attach  upon  a  ship  meretf 
coming  into  the  port ;  they  attach  on  ships  "  coming  into  the  said  harbour,  basin,  « 
docks,  within  the  port  of  Kingston-upon-Hull,  or  unloading  or  loading  goods  wiflna 
the  said  port."     The  harbour  there  probably  means  the  old  harbour  or  haven;  bat 
whatever  it  means,  the  distinction  is  made  between  coming  into  the  harbour,  basm, 
or  docks,  and  unloading  or  loading  within  the  port,  sufficiently  to  shew  that  the 
duties  do  not  attach  on  a  ship  the  moment  it  comes  into  the  port.     The  fact,  theie- 
fbre,  on  which  this  part  of  the  argument  rests  is  not  as  stated ;  but  if  it  were,  the 
argument  is  not  conclusive.    The  ship,  which  actually  comes  into  and  uses  the  do^  ii 
not  the  less  benefited  by  it,  because  the  duties  must  have  been  paid,  even  if  it  had  not 
come  in ;  and  the  benefit  conferred  by  the  use  of  the  dock  is  not  the  less  the  merito* 
rious  cause  of  the  duties,  because  other  ships  pay,  to  which  that  meritorious  came 
docs  not  apply.    To  those  which  come  into  the  docks,  the  benefit  is  conferred  by  the 
docks  and  in  the  docks ;  and  therefore  the  duties  paid  for  that  benefit  must  be  hdd  to 
be  earned  there  in  the  docks,  and  to  be  profits  arising  there.     As  to  those  ships  ^idiieh 
do  not  come  into  the  docks,  which  never  are  on  the  property  of  the  company  at  A 
the  case  is  very  different.     The  duties  given  to  the  company,  and  which  these  whop 
are  obliged  to  pay,  is,  doubtless,  given  in  respect  of  the  company  having  made  thoie 
docks ;  but  still  it  does  not  arise  from  the  use  of  the  docks,  nor  is  it  earned  in  thesu 
It  is  a  naked  toll,  just  as  much  as  toll  paid  by  vessels  passing  lighthouses  and  similar 
cases.     Upon  the  whole,  we  are  of  opinion  that  the  learned  Recorder  was  right  in  the 
view  he  took  of  this  case,  and  that  the  order  of  Sessions  must  be  confirmed. 

Order  of  Sessions  confirmed, 
B. 
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BAIL  COURT. 

Mccy  8,  1845. 

ThB  QuBBN  v.  ThB  RsCOBDBB  of  BBISTOL.(a) 

OrdtT  t(f  Seaiotu^Certiorari,  when  Ontri  wUl  not  grmii  tame. 

ft  wUl  not  grant  a  mie  Jora  eertiamri  to  rentone  an  order  ^  Qnarter  Seetioni  (em^flnning 
er  ^reamtMd)  mio  tkieeomrt,  wiik  ike  view  qfpuukinff  the  tamep  o»  tke  em$ge$tum  thatthe 
ngpariek  kadf  m  ike  emammaiiane^  framdnienilf  euppreued  a  fact  wMek  w&uid  kaee  been 
e  ofaimt  their  riglU  to  rtmooe^  enek  ae  the  oarieiemee  ^ajbrmal  order  qfremooal  to  tkeir 
(g^pealed  agamet  and  confirmed, 

trios  efafaet  wMeM  ie  not  neeeeeary  to  tke  inquiry  b^finre  the  remooinffjuetieeeis  not  enek  A 
§e  will  eail  i^^on  thie  Omrt  to  imteS^fere, 

*4N£R  moved  for  a  rule  for  a  certiorari  to  be  directed  to  the  Recorder  of 
Bristol,  requiring  him  to  return  an  order  of  Quarter  Sessions  confirming  an  order 
ival  together  with  the  examinations  upon  which  the  latter  order  was  made, 
peared  on  affidavits  that  the  parishes  within  the  city  of  Bristol  are  united  for 
poses  of  supporting  the  poor,  under  the  designation  of  the  Corporation  of 
>r  of  the  City  of  Bristol :  that  in  1843  a  female  pauper  (a  widow)  was 
1  from  the  parish  of  St.  Luke,  Middlesex,  to  St.  Mary,  Bristol  (one  of  the  in- 
ted  parishes) :  that  this  order  waa  appealed  against  and  oon&oned :  that  in 
her,  1844,  an  order  of  removal  was  obtained  by  the  corporation  of  the  poor. 
<ve  the  same  pauper  from  Redcliff  (another  of  the  incorporated  Bristol  parishes) 
tham,  Essex,  upon  a  settlement  obtained  by  the  pauper's  late  husband  in  the 
^23 ;  that  the  same  Bristol  parish  officers  who  were  engaged  in  the  appeal 
the  order  from  St.  Luke's  were  concerned  in  obtaining  the  order  of  removal  to 
jn :  that  in  the  examination  of  the  pauper  on  which  the  order  of  removal 
tham  was  obtained,  no  mention  is  made  of  the  former  order  of  removal,  and, 
i  relieving  officer  into  whose  hands  she  was  delivered  under  the  order  from  St. 
states  in  his  examination  that  he  went  to  London  to  make  inquiries  about  the 
8  settlement,  but  makes  no  mention  of  the  said  former  order  by  which  her  set- 
;  had  been  ascertained  :  that  the  parish  of  Westham  appealed  against  the  order 
ival  from  Redcliff,  and  the  foregoing  fact  as  to  the  order  from  St.  Luke's  being 
ned  only  on  cross-examination,  and  too  late  therefore  to  be  made  available,  the 
-  removal  was  confirmed.  On  these  ^ts  it  was  contended  that  the  art  used  in 
:  the  examinations  and  the  suppression  of  the  fact  of  the  existence  of  the  prior 
nounted  to  such  fraud  as  would  justify  the  interference  of  the  Court :  that  it 
rious  that  the  examinations  were  framed  with  a  view  of  miskadmg,  and  the  fact 
last  order  of  removal  having  been  obtained  apparently  as  from  Redcliff,  Bristol, 
be  order  of  removal  from  St.  Luke's  was  to  St.  Mary,  Bristol,  was  strong  evi* 
f  fraud.  It  was  further  submitted  that  the  existence  of  the  former  order  was  a 
ound  for  quashing  the  latter  one,  and  as  the  parish  of  Westham  could  not  protect 
;ainst  this  latter  order  whilst  it  exists,  substantial  justice  required  the  interference 
Court. 

(sincB,  J. — ^I  do  not  see  how  I  can  interfere.  In  substance  you  are  asking  for 
rial,  on  the  ground  that  you  had,  in  fact,  a  good  defence  to  the  order  of  removal, 
•e  not  aware  of  it  at  the  time  of  the  first  trial.  I  think  that  the  omission  of  a 
Lch  waa  not  necessary  to  the  inquiry  before  the  justices  who  made  the  second 

not  a  fraud  such  as  will  call  upon  this  Court  to  interfere  in  this  unusual  way. 
ole  matter  is  regulated  by  an  Act  of  Parliament,  and  it  is  to  be  regretted  that 
mot,  by  the  provisions  of  that  Act,  relieve  yourselves  from  the  order,  by  reason 

ignorance  at  the  trial  of  a  fact,  which  would  have  afforded  good  ground  for  the 
f  Quarter  Sessions  to  have  quashed  it,  had  that  fact  been  properly  brought 
t. 

Rule  rejitsed. 
(a)  Reported  by  T.  W.  SaundebSi  Eaq.,  Barrister-at-Iaw. 


a06  MAGISTRATES'  GASES. 


Sittings  after  Easter  Term,   1845. 


Q.B.  Thursday,  May  15. 

ThB    QuEBN  t;.  WiLLCOCK. 

Cotwietiofu  for  the  unlaur/ulpataetfum  of  woollen  materiaU  mnder  17  Geo,'  3,  e.  56*  tued  n6f  eetfiirlk 
that  they  were  found  concealed  in  the  kmue  qfihe  offender  i  neiiker  need  ike  penaitiee  he  efK^ 
cally  apportioned;  but  where  the  information  hoe  been  made  before  one  tet  i^JueHeee,  eni  Ur 
adjudication  before  another^  it  muit  be  eo  made  to  appear  on  the  face  fffihe  conviction, 

ON  appeal  against  a  oonviction  under  the  1 7  Geo.  3,  e.  56»  for  the  possenkm  ani 
concealment  of  woollen  goods,  the  Sessions  quashed  the  order,  subject  tio  a  cue 
for  the  opinion  of  this  Court. 

Hall,  in  support  of  the  order  for  quashing. — ^The  conviction  was  clearly  bad  onsetehl 
grounds.  It  does  not  properly  distribute  the  penalty,  but  merely  awards  that  'tlie 
offender  pay  20/.,  *'  to  be  paid  in  manner  provided  by  the  statute."  Tliis  is  bad. 
(Paley  on  Convictions,  213.)  The  17  Geo.  3,  c.  56,  requires  the  penalties  to  be  ap- 
portioned. That  Act  has  not  been  repealed  by  58  Geo.  3,  c.  51,  for  the  statement  n 
the  margin  of  the  latter  Act  refers  to  an  Act  parsed  in  "  thetMrteenth  year  of  the  T&gHt'' 
and  not  the  seventeenth.  In  the  margin  the  figures  are  1 7,  but  that  is  a  mere  snmi- 
tion  of  the  editor's,  and  will  not  countervail  the  express  reference  in  the  body  dAt 
statute  to  the  chapter  of  another  Act  which  does  exist,  and  may  be  referred  to  j  and 
mere  loose  words  of  reference  will  not  suffice  to  repeal  statutes.  (Atkmsan^s  cue, 
1  Mood.  C.  C.  273  ;  Allen  v.  Vickers,  10  Ad.  &  ED.  640 ;  Rex  v.  Cartwriffki,  4t,lL 
490 ;  Nixon  v.  Manning,  2  Q.  B.  749.)  This  is  a  conviction  under  the  10th  sectioD  of 
17  Geo.  3,  c.  56,  for  the  HUi  section  does  not  create  a  new  offence,  and  the  conioctNa 
ought  to  shew  that  the  materials  were  found  concealed  in  a  dwelling-house.  The  IM 
section  of  17  G^.  3,  c.  56,  enacts,  "  that  where  materials  used  in  the  manufa^uci 
before  mentioned  are  found,  or  known  to  be  concealed  in  the  possession  of  persons  vho 
have  received  the  same,  knowing  them  to  be  purloined  or  embezzled,  or  of  penoei 
known  not  to  be  entitled  to  dispose  of  die  same ; "  and  that  by  th^  22  Geo.  2,  c  37* 
s.  4,  "justices  of  the  peace,  after  conviction  of  any  offender  for  purloining  or 
embezzling  the  said  materials,  or  for  buying  or  receiving  the  same,"  are  authorize  to 
grant  warrants  for  searching  t^e  houses  and  other  places  of  the  persons  so  convfeted— 
but  no  such  authority  is  given  before  conviction,  nor  in  any  other  house  or  i^ket, 
except  such  as  belongs  to  a  person  convicted — and  enacts,  that  it  "  shall  and  may  be 
lawful  for  any  two  justices  of  the  peace  of  any  county,  riding,  &c.,  upon  complaint  made 
to  them  upon  oath,  &c.,  that  there  is  cause  to  suspect  that  any  such  purloined  or 
embezzled  materials,  &c.,  are  concealed  in  any  dweUing-house,  &c.,  by  virtue  of  a  wanaot 
under  their  hands  and  seals  to  cause  every  such  dweUing-house,  &c.,  to  be  searched  ia 
the  daytime.  And  if  any  such  materiids,  &c.,  shall  be  found  therein,  to  cause  the 
same,  and  the  person  or  persons  in  whose  house,  &c.,  the  same  shall  be  found,  to  be 
brought  before  any  two  justices,  &c.  And  if  the  said  person  or  persons  shall  not  give 
an  account  to  the  satisfaction  of  such  justices  how  he,  &c.,  came  by  the  same,  then  the 
said  person  or  persons  so  offending  shall  be  deemed  and  adjudged  guilty  of  a  miede- 
meanor,  and  shall  be  punished  in  manner  hereinafter  mentioned,  although  no  proof  ahaD 
be  given  to  whom  such  materials  belong."  Section  14  enacts,  "that  every  penoa 
deemed  and  adjudged  guilty  of  a  misdemeanor,  in  having  in  his  or  her  possession  anj 
materials  suspected  to  be  purloined  or  embezzled,  and  not  producing  the  party  or 
parties,  being  only  entitled  to  dispose  of  the  same,  of  whom  he  or  she  bought  or 
received  the  same,  nor  giving  a  satisfactory  account  how  he  or  she  came  by  the  same; 
or  of  a  misdemeanor  in  having,  carrying,  or  conveying  of  the  said  materials  suspected 
to  be  purloined  or  embezzled,  and  not  producing  the  party  or  parties*  being 
duly  entitled  to  dispose  of  the  same,  of  whom  he  or  she  bought  or  recdred 
the  same,  nor  any  credible  witness  to  testify  on  oath,  &c.,  the  sale  or  delireiy 
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thereof,  nor  giving  a  satisfactory  account  how  he  or  she  came  hy  the  same  (as 
the  case  shall  be),  shall  for  every  such  misdemeanor,  forfeit,  &c. ;  of  which 
forfeiture,  one  moiety  shall  be  paid  to  the  informer,  and  the  other  moiety  thereof  to 
and  amongst  the  poor  of  the  parish,  town,  or  place  where  such  conviction  shall  be, 
or  to  such  public  charity  or  charities  as  the  justices  convicting  shall  appoint."  Such 
misdemeanor  means  the  being  stopped  in  the  night  with  goods  concealed,  and  not 
giving  "an  account  to  the  satisfaction  of  such  justices,'"  &c.  The  justices  derive  their 
jurisdiction  from  two  other  justices,  and  they,  by  complaint  on  oath  of  concealment, 
and  by  the  fact  that  in  the  house  searched  by  virtue  of  a  warrant  under  their  hands 
and  seals,  materials  suspected  to  be  purloined  or  embezzled  have  been  found.  Davi» 
v.  Ne$t  (6  C.  &  P.  167)  will  be  quoted  on  the  other  side ;  but  the  attention  of  Tindal, 
C.  J.,  was  never  directed  to  section  13  of  the  17  Geo.  3,  c.  56. 

But  the  2nd  section  of  3  Oeo.  4,  c.  23,  provides  that  "  where  the  original  complaint 
or  information  shall  be  made  to  any  justice  or  justices,  deputy  lieutenant  or  deputy 
lieutenants,  or  other  person  or  persons  different  from  him  or  them  before  whom  the 
same  shall  be  heard  and  determined,  the  form  of  conviction  shall  be  made  conformable 
and  according  to  the  fact."  This  has  not  been  done  in  this  conviction,  llie  section 
applies  generally,  and  its  bearing  is  not  confined,  as  by  express  terms  in  the  first  sec- 
tion, to  "  cases  wherein  a  conviction  has  taken  place,  and  no  particular  form  has  been 
Greeted."  The  conviction  ought  to  have  stated  that  the  information  was  laid  before 
one  set  of  justices,  and  that  the  adjudication  was  made  by  otiiers.  It  has  not  done  so,, 
and  is  therefore  rightiy  quashed.  {Joneg  v.  Gurdon,  2  Q.  B.  600 ;  Leeds  v.  Summers* 
yi»,  17Ve8.408.) 

Overend,  on  the  same  side. — This  conviction  is  not  under  the  14th  section,  but  the 
10th.  The  14th  fixes  the  punishment  for  every  such  misdemeanor.  There  must  be 
some  suspicious  circumstances  to  ground  the  proceeding.  The  offence  is,  not  giving  a 
proper  account  to  the  justices,  not  refusing  to  give  any  account  to  an  unauthorized 
person.  (JS.  v.  Goodfellow,  1  C.  &  M.  569.)  Then  the  facts  constituting  jurisdiction 
must  appear.  (JRe  Peerless,  1  Q.  B.  143  ;  R.  v.  Sutton,  13  L.J.  M.  58 ;  R.  v.  WalsK 
1  A.  &  £.  481.)  The  2nd  section  of  3  Geo.  4,  c.  23,  is  general,  and  is  not  restricted, 
as  is  the  1st  section,  to  cases  wherein  a  conviction  shall  have  taken  place,  and  no  par- 
ticnlar  form  for  the  record  thereof  hath  been  directed.  {Jones  v.  Gurdon,  2  Q.  B. 
600 ;  Kite  and  Lane's  case,  1  B.  &  C.  101 ;  Re  Peerless.  1  Q.  B.  143.) 

Pickering  and  Hardy,  contrk. — The  14th  section  creates  a  new  offence,  and  this  con» 
wtion  is  therefore  good.  But  if  not,  the  10th  and  14th  sections,  taken  together, 
shew  that  the  offence  is  dishonest  possession,  and  the  not  satisfactorily  accounting  for 
the  possession.  In  the  form  given  by  the  statute  it  says,  "  specify  the  offence,"  and 
the  issuing  a  warrant  cannot  render  the  innocent  possession  a  criminal  possession. 
Cheney  v.  Payne  (1  Q.  B.  712),  Nixon  v.  Manning  (ibid.  747),  Davis  v.  Nest  (6  C. 
&  P.  167),  were  cited.  The  17  Geo.  3,  c.  56,  s.  14,  has  been  repealed  by  36  Geo.  3> 
c.  51.  (Bac.  Ab.  tit.  Statute  (L.  5);  Sanderson  v.  Piper,  5  B.  N.  C. ;  Andre  v. 
FieicJker,  2  T.  R.  164.)  The  2nd  section  of  3  Geo.  4  does  not  here  apply,  as  a  form 
is  given  in  the  Act.  It  cannot  have  been  intended  that  a  specific  provision  of  an  Act  of 
Ftoliament  of  this  kind  should  be  interfered  with  by  a  subsequent  general  enactment. 
(Leeds  v.  Summersgill,  17  Ves.  408.) 

Cur,  adv.  vult. 

Judgment. 
LoBD  Denuan,  C.  J.,  now  delivered  the  judgment  of  the  Court. — ^This  case  was  a 
conviction,  to  which  three  objections  were  made :  first,  that  the  penalty  was  not  properly 
distributed;  secondly,  that  the  conviction  was  by  two  different  justices  than  tiiose  who 
recdved  the  information ;  and  thirdly,  that  the  goods  were  not  found  concealed,  nor  under 
a  search-warrant.  If  any  one  of  these  objections  is  fatal,  the  conviction  is  to  be  quashed ;  if 
not,  it  is  to  be  afiirmed.  None  of  them  can  be  properly  considered  without  an  examination 
of  the  whole  law  upon  the  subject.  The  conviction  is  framed  on  the  1 7  Geo.  3,  c.  56,S8. 10 
and  14,  and  charges  in  substance  that  the  defendant  had  in  his  dwelling-house,  and  in 
his  possession,  certain  materials  suspected  to  have  been  purloined ;  that  he  and  the  said 
materials  were  brought  before  the  convicting  magistrates,  when  he  gave  no  account  to 
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the  satisfaction  of  the  said  magistrates  how  he  came  by  them^  nor  produced  at  anjtiiic 
the  person  from  whom  he  bought  or  received  them.  It  then  adjudges  him  gniltj.of  a 
misdemeanor,  and  that  he  has  thereby  forfeited  20/.,  this  being  his  first  offence,  to  be 
paid  in  manner  provided  by  the  statute,  and  imprisoned  in  default  of  psyment.  Th 
conviction  is  in  the  very  words  of  the  10th  section,  with  an  addition,  rendered  nieoei* 
sary  by  the  12th  section,  and  negatives  that  the  appellant  produced  before  the  justioa 
the  person  of  whom  the  goods  were  bought  or  received  by  him.  But  an  axgumeita 
founded  on  the  introduction  of  the  word  "  such,"  as  applied  to  the  materials  among  tin 
operative  words  of  the  10th  section,  where  it  is  said  to  have  reference  to  materials  in 
the  manner  described  in  its  preamble.  The  recital  is,  that  materials  used  in  the  mam- 
facture  before  mentioned  are  frequently  found,  or  are  known  to  be  concealed  in  tbe 
possession  of  persons  who  have  received  them,  knowing  them  to  be  pnrioined  or  embo* 
zled,  or  of  persons  not  entitled  to  dispose  of  the  same,  and  the  discovery  andconrictioB 
of  suchpurloiners  and  embezzlers,  buyers  and  receivers  of  such  materials  is  full  of  difficult 
from  the  close  and  dandestine  manner  in  which  the  offence  is  committed,  and  that  there 
is  still  greater  difficulty  in  proving  whose  property  such  materials  are,  and  that  it  would 
tend  to  the  discouragement  and  suppression  of  such  offence  if  the  discovery  and  ooo- 
▼iction  were  rendered  more  easy,  and  reciting,  by  a  fonner  Act,  justices,  after  the  cob- 
Action  of  any  offender  for  purloining  or  embezzling,  or  for  buying  and  receiving  tiie 
same,  are  autiiorized  to  grant  warrants  for  searching  the  house  and  other  places  of  the 
person  so  convicted  ;  but  no  such  authority  is  given  before  conviction,  nor  in  any  otlvr 
house  or  place,  except  such  as  belongs  to  a  person  before  convicted.  Tlien  the  enact- 
ment follows,  authorizing  two  justices,  upon  complaint  on  oath,  or  on  affirmation  bjt 
Quaker,  that  there  is  cause  to  suspect  that  any  such  purloined  or  embezzled  mateiiik 
are  concealed  in  any  dwelling-house,  &c.,  by  a  warrant  under  seal,  to  cause  every  sndi 
dwelling-house,  and  so  on,  to  besearched  in  the  da3rtime ;  then  the  misdemeanor  is  created; 
"  and  if  any  such  materials  suspected  to  be  purloined  or  embezzled  shall  be  found  thevn, 
to  cause  the  same,  and  the  person  or  persons"  in  whose  custody  they  are  found,  to 
be  brought  before  two  justices ;  and  if  the  said  person  shall  not  give  an  accimlB 
account  to  such  justices  how  he  came  by  the  same,  then  he  is  to  be  punished,  tbt 
word  such  is  supposed  to  incorporate  in  the  description  of  the  materiab  found  all  dv 
preceding  particulars,  or  at  least  the  fiact  of  their  being  concealed  in  the  dwelling-lioinB 
where  they  are  found.  That  we  think  is  not  the  true  construction.  "  8mek"  doa 
not  appear  to  be  applied  to  the  circumstances,  but  to  the  nature  of  the  srtide.'  It  ii 
not  "  so  found,"  or  "  found  upon  such  search,"  nor  found  concealed ;  nor  is  there  an} 
reason  why  that  limitation  should  be  imposed,  eidier  by  the  legislature  or  by  any  judi- 
cial interpretation  of  the  statute.  The  preamble  recites  the  mischief,  and,  moreofcr, 
gives  some  additional  powers  for  preventing  it ;  but  the  offence  meant  to  be  put  damn 
is  the  possession  of  goods  suspected  to  be  purloined,  without  being  able  to  give  satii- 
factory  account  of  them. 

The  difficulties  that  protected  suspicious  goods  from  seizure  induced  the  legialatnre  to 
provide  a  penalty  against  all  in  whose  possession  they  might  be  found,  without  exphnatiwi 
how  they  were  come  by ;  and  the  prtmd  facie  case  is  equally  made  out,  whether  dieyan 
found  in  possession  in  the  course  of  an  unexpected  visit,  or  by  virtue  of  a  seardi-irv- 
rant.  This  was  the  view  taken  by  the  Chief  Justice  of  the  Common  Fleas,  at  01oii> 
tester,  in  the  year  1833,  and  we  think  it  perfectly  correct.  The  concealment  is  merdf 
evidence,  and  by  no  means  essential  to  the  definition  of  the  offence.  Secondly,  whe- 
ther the  penalty  is  properly  distributed  by  the  adjudication  is  assumed  to  depend  oa 
the  question  whether  the  Act  first  alluded  to  was  in  those  particulars  repealed  bj  tibe 
58  Cfeo.  3,  c.  57,  s.  3,  which  repeals  an  Act  passed  in  the  13  Geo.  3,  intituled  an  Aet 
with  the  title  of  that  which  I  have  just  referred  to ;  and  here  is  set  out  the  title  of  die 
17  Geo.  3,  not  that  of  any  Act  passed  in  the  13  Geo.  3,  nor,  we  presume,  of  any  Art 
whatsoever.  A  mistake  has  been  committed  by  the  legislature  in  the  title  of  this  ite* 
tute ;  and  having  referred  to  the  subject-matter,  and  looking  to  the  mere  contenti  d 
the  Act  itself,  we  cannot  find  the  intention  was  to  repeal  the  17  GFeo.  3,  and  we  tinok 
that  the  incorrect  year  must  be  rejected.  The  third  objection,  arising  from  the  infom* 
ation  having  been  before  different  justices  from  those  who  convicted,  is  certainly  nol 
removed  by  the  3  Geo.  4,  because  the  fact  of  such  difference  is  not  recited  in  the  OOB- 
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vietioQ  as  recited  by  that  Act.  The  3  Geo.  4  must  be  taken  generally.  If  the  latter  part 
cfthe  section — ^the  part  on  which  this  turns — were  confined  in  its  operation  to  the  case 
prorided  for  in  the  former  part— the  commencement — that  is,  of  a  proceeding  by  one 
jntioe  where  two  are  necessary  for  the  hearing  and  conviction,  there  is  no  reason  why 
a  fokmtary  justice  should  be  introduced.  It  clearly  contemplated  an  information  laid 
kefiove  two  justices.  There  we  have  the  words  as  general  as  may  be,  and  a  provision 
ihe  application  of  which  is  as  reasonable  where  two  have  received  the  information  and 
two  others  have  heard  the  evidence,  as  where  one  only  has  commenced  the  proceeding. 
Upon  this  ground  we  think  that  the  conviction  was  bad. 

Order  confirmed. 
J.C.S. 


Q.  B.  Saturday f  May  3. 

Thb  Quee5t  r.  The  Inhabitants  of  Ripon. 

Settiemeni  by  payment  of  rates — Stat,  6  Geo,  4,  c,  57 — Ground  of  appeal^-Apprentieeehip 

indenture — Stamp. 

Ji  m  exMumutthm,  or  ground  of  appeal,  getting  up  a  settlement  6y  payment  of  rates  under  C  Geo.  4, 
e.57,  f.2,  tka  words  **  separate  and  distinct  "  or  equivalent  words,  must  be  applied  to  any  dwelling^ 
house  m  respect  of  which  the  settlement  is  claimed. 

^imitted,  that  an  indenture  of  apprenticeship  dated  June  30,  1803,  is  properly  stamped  with  a 
jtpeem  ekilling  stamp, 

ON  appeal  against  an  order  of  two  justices  removing  William  Leaf,  Martha,  his 
wife,  and  Caroline,  Eliza,  and  Joseph,  their  children,  from  the  township  of 
Hmislet»  in  the  borough  of  Leeds,  to  the  township  of  Kipon,  in  the  West  Riding  of 
the  county  of  York,  the  court  of  Quarter  Sessions  for  the  borough  of  Leeds  confirmed 
die  order,  subject  to  the  opinion  of  this  Court  upon  a  case,  of  which  the  following  were 
Ae  material  parts. 

The  appeal  came  on  to  be  heard  at  the  Spring  Sessions  for  the  borough  of  Leeds,  in 
tte  year  of  our  Lord  1843.  At  the  trial  the  respondents,  in  order  to  prove  a  settle- 
flwnt  by  apprenticeship  in  the  appellant  township,  on  which  they  relied,  offered  in 
etidence  an  indenture  of  apprenticeship,  which  appeared  to  be,  and  was,  attested,  signed, 
md  sealed ;  of  which  indenture,  attestation,  and  signature,  a  copy  accompanies,  and  is 
to  be  taken  as  part  of  this  case.  The  seals  of  James  Leaf,  William  Leaf,  and  William 
Bedford,  were  affixed  opposite  their  respective  names.  It  is  to  be  taken  as  a  fact, 
tht  the  indenture  was  executed  on  the  day  of  the  date.  The  indenture  had  a  15s. 
Ksmp  on  it,  which  was  of  the  right  denomination ;  the  appellants  objected  to  the 
ihaiiiwibility  of  the  indenture,  on  tiie  groimd  that  the  stamp  was  too  high,  as  by  the 
ttttbitea  37  Geo.  3,  c.  90,  and  37  Geo.  3,  c.  Ill,  the  Acts  in  force  at  the  date  of  the 
Uentore,  the  stamp  duty  on  indentures  of  apprenticeship  was  only  ten  shillings ;  on 
flie  other  band,  the  respondents  contended  that  the  statutes  43  Geo.  3,  c.  127,  s.  6, 
^d  55  Oeo.  3,  c.  184,  s.  10,  had  a  retrospective  effect,  and  that  consequently  the 
hdentore  was  admissible.  After  argument,  the  Recorder  declined  to  stop  the  case,  and 
^terrokd  the  objection,  subject  to  tibe  opinion  of  this  Court. 

Tlie  respondents  having,  subject  to  the  above  objection,  proved  a  settlement  in  the 
nieDaiit  township,  the  proof  of  which  was  thrown  upon  the  respondents,  by  a  ground 
it  S|»peal  not  here  set  forth,  closed  their  case ;  the  appellants  offered  to  give  evidence 
nf  a  settlement  gained  by  the  pauper  in  the  township  of  Holbcck,  by  payment  of  rates, 
Wider  the  following  groimds  of  appeal. 

Sixth.— lliat  after  the  said  supposed  service  imder  the  said  indenture  of  appren- 
tieeab^,  in  the  said  examination  mentioned,  to  wit,  in  the  year  183G,  the  said  pauper, 
the  said  \Oiam  Leaf,  was  duly  rated  and  charged  with  his  share  towards  the  poor- 
atcs  of  md  for  the  township  of  Holbeck,  in  the  borough  of  Leeds,  in  the  West  Riding 
of  die  oomty  of  York,  for  and  in  respect  of  a  tenement,  to  wit,  a  tenement  consisting 
of  two  dwdUng-houses,  situate  in  the  said  township  of  Holbeck,  of  the  value  of  10/., 
wad  held  ud  rented  by  the  said  William  Leaf,  of  one  Charles  Crossland,  for  the  term 
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of  one  whole  year,  to  wit,  from  the  first  day  of  Novemher,  in  the  year  of  onr  Lord  183C, 
to  the  first  day  of  Novemher,  in  the  year  of  our  Lord  1837,  at  and  for  the  rent  of  not 
less  than  10/.,  to  wit,  for  the  rent  of  14/.  5$.,  and  which  said  tenement  was  duly 
occupied  for  the  said  year  under  the  said  yearly  hiring ;  and  the  said  rent  for  iht 
same  was  duly  paid ;  and  the  said  William  Leaf  duly  paid  the  said  rates  for  and  in 
respect  of  the  said  tenement,  and  during  the  whole  of  Uie  said  year,  and  for  forty  days 
after  the  payment  of  the  said  rates,  resided  in  the  said  township  of  Holheck. 

The  seventh,  eighth,  and  ninth  grounds  of  appeal  were  in  the  same  form,  butaf^Hed 
to  the  three  subsequent  years.  1837,  1838,  1839. 

The  respondents  objected  that  the  sixth,  seventh,  eighth,  and  ninth  grounds  of 
appeal,  above  set  forth,  were  insufficient,  for  not  stating  that  the  tenement  or  dwelling- 
houses  in  respect  of  which  the  pauper  was  alleged  in  the  notice  to  have  been  lated, 
were  "  separate  and  distinct/'  as  required  by  6  Geo.  4,  c.  57.  After  an  argument,  the 
objection  was  overruled,  subject  to  the  opinion  of  this  Court. 

The  respondents  also  objected  that  the  above  grounds  of  appeal  were  severally  insuf- 
ficient, in  not  shewing  any  such  residence  in  the  township  of  Holbeck  for  forty  days  as 
would,  together  with  the  payment  of  the  rates  stated  in  the  above  grounds,  confer  a 
settlement  in  Holbeck  on  the  party  so  paying  and  residing  as  alleged.  After  argu- 
ment, the  objection  was  allowed,  subject  to  the  opinion  of  this  Court. 

If  this  Court  should  be  of  opinion  that  the  indenture  of  apprenticeship  was  inad- 
missible for  not  having  the  proper  stamp,  then  the  order  of  Sessions  and  the  order  of 
justices  to  be  quashed. 

If  this  Court  should  be  of  opinion  that  the  indenture  of  apprenticeship  was  admis- 
sible, but  that  the  grounds  of  appeal  were  insufficient,  then  the  order  of  Sessions  and 
the  order  of  justices  are  to  be  confirmed. 

If  this  Court  should  be  of  opinion  that  the  indenture  of  apprenticeship  was  inad- 
missible, and  that  the  grounds  of  appeal  were  sufficient,  then  the  order  of  Sessions  and 
the  order  of  justices  are  to  be  quashed,  or,  in  the  event  of  any  other  decision  of  this 
Court  upon  any  of  the  above  points,  such  other  order  is  to  be  made  herein  as  this  Court 
may  be  pleased  to  direct. 

Hall  and  Pashley,  in  support  of  the  order  of  Sessions. — First,  the  indenture  of 
apprenticeship  was  correctly  stamped;  the  date  of  it  being  June  30,  1803,  it  comes 
under  the  operation  of  two  statutes  passed  in  the  year  1801;  both  of  whidi  are 
omitted  in  the  list  of  Stamp  Acts  given  in  Archbold's  Justice  of  the  Peace,  vd.  3, 
p.  347  (2nd  edition).  According  to  the  statutes  there  collected,  the  duty  would  be  only 
10s. ;  but  the  earlier  of  the  omitted  statutes  (41  Geo.  3,  c.  10,  s.  1)  imposes  an  addi- 
tional duty  of  3s. ;  and  the  later  one  (41  Geo.  3,  c.  86.  s.  1)  a  further  additional  duty 
of  2s. ;  making  the  total  amount  of  duty  15s.  The  objection,  therefore,  to  the  admis- 
sibility of  the  indenture  falls  to  the  ground ;  and  the  only  remaining  question  is,  vh^ 
ther  the  grounds  of  appeal  are  sufilicient  to  let  the  appellants  into  proof  of  a  subsequent 
settlement.  ITie  settlement  set  up  in  the  sixth  ground  of  appeal  is  one  gained  by  pay- 
ment of  rates  since  the  statute  6  Geo.  4,  c.  57 ;  and  the  2nd  section  of  that  Act 
provides  "  that  no  person  shall  acquire  a  settlement  in  any  parish  or  township  main- 
taining its  own  poor,  by  or  by  reason  of  settling  upon,  renting,  or  paying  parodiial 
rates  for  any  tenement,  not  being  his  or  her  own  property,  unless  such  tenement  shall 
consist  of  a  separate  and  distinct  dwelling-house  or  building,  or  of  land,  or  of  botb, 
bond  fide  rented  by  such  person  in  such  parish  or  township  at  and  for  the  sum  of  10^ 
a  year  at  the  least  for  the  term  of  one  whole  year ;  nor  unless  such  house  or  bnildmg 
or  land  shall  be  occupied  under  such  yearly  hiring,  and  the  rent  for  the  same  to  tbe 
amount  of  1 0/.  actually  paid  for  the  term  of  one  whole  year  at  the  least."  Now,  tbe 
language  of  this  ground  of  appeal  is,  "a  tenement  consisting  of  two  dwelling-houses," 
without  a  word  to  shew  that  either  of  them  was  "  separate  and  distinct,"  as  required 
by  the  statute.  The  objection,  therefore,  assumes  two  shapes :  1st,  that  mateiud  woidi 
of  the  enacting  clause  are  omitted ;  and,  2nd,  that  it  is  left  doubtful  whether,  in  poot 
of  £Eict,  the  dwelling-houses  were  or  were  not  separate  and  distinct.  Now,  it  is  ckar 
upon  general  principles  that  the  omission  of  words  in  the  purview  of  an  enacting  daiie 
is  a  fatal  defect.  StoweU  v.  Lord  Zouch  (Plowd.  353,  376) ;  where  the  diatinctiQB  ii 
pointed  out  between  a  provision  in  the  purview  of  an  Act  and  a  mere  coEoqitioi* 
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Bo  in  the  case  of  R.  ▼.  Wymondham  (2  Q.  B.  541),  it  was  held  that  an  examination 
setting  up  a  settlement  by  hiring  and  service  ought  to  state  that  the  pauper,  at 
the  time  of  the  hiring,  was  "unmarried,  and  not  having  child  or  children;"  and 
that  the  words  "  whilst  he  was  single  and  unmarried  *'  were  not  equivalent ;  Lord 
Denman,  C.  J.,  saying,  "  I  think  it  would  be  enough  if  words  equivalent  to  the 
B7ords  in  the  statute  were  used,  but  clearly  nothing  should  be  left  to  inference."  If 
Chat  doctrine  be  correct  with  regard  to  an  examination,  which  is  supposed  to  contain 
inly  the  language  of  a  witness,  i  fortiori  must  it  be  correct  with  regard  to  a  ground  of 
ippeal,  which  is  the  formal  statement  of  one  of  the  parties,  and  therefore  to  be  strictly 
construed.  In  the  next  place,  does  this  ground  of  appeal  make  it  clear  that  the 
IweUing-houses  were  in  fact  "  separate  and  distinct  ?"  Certainly  not ;  the  term 
"  dwelling-house,"  in  its  legal  signification,  has  necessarily  no  such  meaning ;  a  single 
room  or  chamber  may  be  a  dwelling-house,  or  even  domus  mansionalis,  (3  Inst.  65  ;  Co. 
Ldtt.  48  b. ;  1  Hawk.  P.C.  c.  38,  ss.  16  to  35  ;  or  in  Curw.  edit.  c.  17,  ss.  16  to  35.) 
And  in  9  Viner's  Abridgment,  330,  it  is  said,  "  A  chamber  may  be  demanded  by  the 
name  of  a  house."  So  in  JR.  v.  St.  George's,  Hanover-square  (Burr.  S.C.  692)  it  was 
held,  that  a  settiement  might  be  gained  by  renting  part  of  a  house ;  and  in  R,  v, 
Whitechapel  (2  Bott.  96),  that  a  furnished  room,  with  fire  found,  rented  by  the  week 
for  a  particular  purpose,  and  the  landlord  to  have  the  use  of  it  at  other  times,  was  a 
tenement  within  the  statute.  That  was  the  state  of  the  law  until  the  passing  of  statute 
59  Geo.  3,  c.  50,  by  which  the  words  "  separate  and  distinct"  were  introduced,  for  the 
express  purpose  of  getting  rid  of  the  effect  of  these  decisions.  Since  that  time, 
therefore,  it  is  essential  to  the  settiement  by  renting  a  tenement  or  payment  of  rates, 
that  the  tenement  should  be  distinctiy  proved  to  consist  of  a  separate  and  distinct 
dwelling-house  or  building.  In  R.  v.  Caverswall  (10  Ad.  &  E.  270 ;  1  Per.  &  D.  426) 
the  pauper  rented  a  house  separately,  and  occupied  another  building  jointly  with 
another  person,  the  two  tenements  being  together,  but  not  alone,  of  sufficient  annual 
value;  and  it  was  held  that  no  settiement  was  thereby  gained.  So  in  i2.  v.  Great 
Wakering  (5  B.  &  Ad.  971  ;  3  Nev.  &  M.  47),  where  A.  demised,  by  deed,  to  B.  and  C. 
jointiy,  at  1 6/.  a  year,  and  B.  occupied  and  paid  the  rent  and  the  rates.  Further,  a  loft 
over  a  stable,  having  no  internal  communication,  has  been  decided  not  to  be  a  "  separate 
and  distinct"  building  within  the  statute.  R.  v.  Henley  (6  Ad.  &  E.  294  ;  1  Nev.  & 
P.  445).  On  the  other  hand,  in  R.  v.  Great  and  Little  Usworth  and  North  Biddick  (5 
Ad.  &  £.  261  ;  6  Nev.  &  M.  811),  it  appeared  that  the  pauper  rented  and  occupied 
the  middle  floor  of  a  house.  Two  outer  doors  and  some  steps,  which  gave  access  to  that 
floor,  were  appropriated  to  him  exclusively.  A  separate  flight  of  steps  on  the  outside 
of  the  house  led  by  a  different  outer  door  to  a  passage  on  the  middle  floor,  from  which 
passage  a  tenant  occupying  the  upper  floor  reached  his  premises  by  a  staircase  of  his 
own.  One  of  the  pauper's  rooms  opened  into  this  passage,  and  he  could  not  reach  that 
room  but  by  going  up  the  last- mentioned  steps,  and  along  the  passage,  or  by  crossing 
the  passage  from  his  other  rooms  by  a  door  in  one  of  them,  which  was  usually  locked. 
All  the  last-mentioned  rooms  communicated  with  each  other,  and  with  both  the  doors 
appropriated  to  the  pauper ;  and  although,  under  those  circumstances,  it  was  held  that 
the  premises  so  occupied  by  the  pauper  came  within  the  meaning  of  the  words  "  a 
separate  and  distinct  dwelling-house,"  that  case  is  an  equally  strong  authority  for  the 

rition  that  it  is  essential  to  the  settlement  that  the  dwelling-house  should  appear  to 
"  separate  and  distii>ct."  Nothing  is  to  be  left  to  intendment.  R.  v.  St.  Margaret, 
Rochester  (2  Q.B.  533) ;  and  jR.  v.  The  Justices  of  the  West  Riding  (2  Q.B.  505) ;  where 
the  words  "  rent  and  occupy  a  house"  were  held  not  to  contain  a  sufficient  statement  of 
vesidence.  Now,  suppose  the  case  of  a  tenement  consisting  of  two  dwelling-houses 
rented  by  the  pauper  jointly  with  another  person ;  then  the  case  would  be  like  that  of 
Wattis  V.  Harrison  (5  Mee.  &  W.  142 ;  7  Dowl.  P.C.  395),  where  lands  having  been 
demised  to  A.  and  B.,  his  wife,  for  twenty-one  years,  A.  afterwards  granted  a 
lease  of  them  to  C.  for  nine  years ;  and  in  an  action  brought  by  A.  alone  for 
an  injury  to  his  reversionary  interest,  it  was  held  that  the  allegation  that  the 
reversion  belonged  to  him  was  supported  by  the  joint  seisin  of  himself  and 
hit  wife,  on  the  ground  that  he  was  seised,  though  another  was  seised  with  him ; 
10  in  this   case^  if  there   were   a  joint  renting,  the  pauper  would  be   tenant, 

w  2 
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although  another  was  tenant  with  him ;  but  if  that  were  the  case,  no  setdemeiit 
would  be  gained.    The  next  objection  is,  that  the  residence  is  not  sufficiently  connecled 
with  the  payment  of  the  rates ;  there  is  nothing  to  shew  that  the  payment  of  tiie 
rates  was  followed  by  a  residence  of  forty  days  connected  with  any  tenancy  whafeevor. 
The  forty  days  may,  for  all  that  appears,  have  been  the  very  forfjr  days  immediatdf 
preceding  the  date  of  the   order  of  removal.     In  R,  v.  Ringstead  (7  B.  &  C.  607; 
1  M.  &  R.  448)  it  was  held  that  no  person  could  gain  a  settlement  by  being  cfaai]ged 
with  and  paying  parochial  taxes,  until  the  party  charged  with  and  paying  the  sime    i 
had  resided  within  the  parish  forty  days  after  he  had  been  so  charged ;  and  Baykf,  J., 
in  that  case  stated  the  reason  why  the  forty  days'  residence  must  be  subsequent  to  die 
payment  of  rates  to  be,  that  the  payment  of  rates  was  substituted  for  the  notice,  ^diidi 
under  the  old  law  was  required  to  be  given  to  the  parish  officers,  in  order  to  make  tiie 
residence  available  for  gaining  a  settlement.     Can  it  then  be  contended  that  a  partj 
may  return  to  a  parish  many  years  after  his  tenancy  expired,  and  then»  by  paying  19 
bis  arrears  and  residing  forty  days,  gain  a  settlement,  although  he  may  have  acquired 
twenty  other  settlements  in  the  meantime  ?      [Patteson,  J. — Do  you  say  that  the 
residence  ought  to  be  during  the  forty  days  next  after  the  payment  of  the  rates  2] 
No ;  but  some  forty  days  during  the  continuance  of  the  tenancy,  or  whilst  he  is 
charged  as  a  rate-payer.     [Patteson,  J. — Suppose  a  person  becomes  tenant  for  t 
year ;  but  does  not  pay  his  rent  or  his  rates  till  after  the  year  has  expired,  and  thea 
resides  forty  days  in  the  same  parish.]     In  that  case  the  parish  would  have  notice  of 
the  residence,  as  in  12.  v.  Ringstead,     [Patteson,  J. — ^Thcn  the  residence  need  not  be 
during  the  tenancy  ?]  It  must,  at  all  events,  be  a  residence  continuous  with  that  under 
the  tenancy.     R,  v.  Willoughhy  (4  Ad.  &  £.  143)  may  be  cited  on  the  other  side. 
There  it  appeared  that  the  pauper  hired  a  house  in  W.  at  1 7/.  per  annum  for  a  yen 
(1832-3),  and  resided  in  it  and  occupied  it  for  a  year.     After  the  expiration  of  the 
year,  while  some  rent  was  unpaid,  he  was  removed  to  B.    The  order  was  appealed 
against.    Pending  the  appeal,  the  pauper  returned  to  W.,  resided  in  the  house  frtHft 
7th  December,  1833,  to  27th  January,  1834,  and  paid  the  arrear  of  rent  due  for  the 
expired  year.     On  the  1st  January  the  order  of  removal  was  confirmed ;  and  it  wn 
held  by  this  Court  that  the  pauper  gained  a  settlement  at  the  time  of  the  paymcofe 
of  the  arrear,  and  that  the  confirmation  of  the  order  shewed  only  that  he  bad  not 
completed  a  settiement  at  the  time  of  the  order;  so  that  in  that  case  there  was  a 
pa3rment  of  some  rent  during  the  tenancy,  and  a  residence  under  it.    The  gencial 
rule   as  to   examinations  and  grounds  of  appeal  is   that  they  are  insuffident,  % 
consistently  with  them,  facts  may  exist  which  would  not  confer  a  settiement.    Tlist 
was  laid  down  in  the  recent  case  of  R.  v.  St,  Sepulchre,  Northampton  (14  L.  J.  N.  S. 
M.  C.  9,  and  ant^,  p.  140) ;  and  in  the  present  case  it  is  quite  consistent  with  tiiti 
ground  of  appeal  that  no  settiement  may  have  been  gained.  j 

Pickering,  contrii. — The  first  objection  cannot  be  sustained.  It  is  quite  clear  tint 
the  stamp  was  right.  Upon  the  second  question,  it  must  be  admitted  that  where  t 
statute  imposes  a  condition  to  be  performed  in  order  to  gain  a  settiement,  the  per- 
formance of  that  condition  must,  in  an  examination  or  groimd  of  appeal,  be  clearly 
expressed  in  the  words  of  the  statute,  or  in  equivalent  words.  That  rule  admits  a 
no  dispute ;  but  the  question  here  is,  whether,  when  a  man  says  he  rents  a  hooie^ 
he  must  be  understood  to  mean  that  he  rents  only  part  of  a  house.  There  is  no 
reason  for  any  such  construction ;  the  statement  that  a  man  rents  a  dwelling-hooft 
so  far  implies  that  the  dwelling-house  is  separate  and  distinct  as  to  throw  vpcn 
the  opposite  party  the  burden  of  proving  that  it  was  not  so.  The  cases  cited  as  to 
the  renting  a  tenement  for  a  year,  as  to  the  statement  of  residence,  and  as  to  the  alle- 
gation that  the  pauper  was  single  and  unmarried,  and  without  child  or  children,  have 
no  bearing  upon  the  present  case.  That  the  dwelling-house  must  be  separate  and 
distinct,  as  regards  any  other  tenant,  is  not  denied;  nor  is  the  authority  of  K.  v.Hmdijl 
(6  Ad.  &  E.  294),  or  R.  v.  fFootton  (1  Ad.  &  E.  232),  questioned;  each  of  which  cues 
was  decided  upon  its  own  particular  facts.  The  statute  uses  the  words  *'  hondfik 
rented ;"  and  it  might  as  well  be  argued,  from  the  omission  of  those  words,  that  Ae 
renting  was  maid  fide,  as,  from  the  omission  of  the  words  **  separate  and  distinct,"  tint 
the  dwelling-house  was  not  separate  and  distinct.  In  R.  v.  The  Recorder  i^Poni^rwd 
v2  Q.  B.  548)  this  very  point  was  raised,  but  not  decided ;  and  in  27«  t.  Bw^dmgkm^ 
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Mw  JuiHcM  (3  aB.  800;  2  Gale  &  D.  560 ;  12  Law  J.  N.  S.  M.  C.  29),  Lord 
Denman,  C.  J.,  said,  "  This  Ckrart  has  taken  great  pains  to  exact  from  parties  a  fiill 
stetemeat  of  fiwts  in  their  notices  and  examinaticMis,  and  required  justices,  in  matters  of 
this  sort,  to  exercise  a  reasonable  intendment."  As  to  the  second  point,  that  there 
must  be  a  forty  days'  residence  after  the  payment  of  rates,  the  first  answer  is,  that  if 
it  be  necessary,  it  is  expressly  stated  in  this  ground  of  appeal ;  and  further,  it  is  quite 
dear  that  the  residence  must  have  been  within  the  year  during  which  the  tenancy 
pcmtinued,  unless  the  Court  will  intend  that  the  rates  were  not  paid  when  due ;  whereas, 
if  any  presumption  arises  at  all,  it  is  in  favour  of  the  payment ;  and  the  rates  are  due 
as  against  an  occupier  from  the  moment  at  which  they  are  made.  Even  since  the  Poor 
Law  Amendment  Act,  the  fact  of  having  been  charged  to  and  paid  a  single  rate  is 
enough.  R.  v.  St.  Mary  Kalendar  (9  Ad.  &  £.  626)  ;  where  it  was  held  that  a  pauper 
may  gain  a  settlement  by  payment  of  rates  under  3  &  4  Wm.  &  M.  c.  11,  s.  6,  if  he 
has  been  assessed  to  and  paid  poor-rate  for  part  of  the  year  only,  provided  his  renting 
and  occupation  have  been  such  as  to  satisfy  6  Greo.  4,  c.  57,  s.  2.  The  question,  at 
what  exact  time  the  forty  days'  residence  is  to  take  place,  has  never  yet  been  decided ; 
but,  arguing  from  analogy,  it  would  seem  that  the  fbrty  days  need  not  be  consecutive ; 
for  with  regard  to  residence  under  an  apprenticeship,  that  has  been  expressly  decided* 
(R.  V.  Gainsborough,  Burr.  S.  C.  586.)  In  that  case  the  pauper,  while  apprentice, 
zeuded  forty  days  in  the  whole  in  West  Stockwith,  at  many  different  times  during  a 
term  of  three  years  and  a  quarter,  and  was  resident  nowhere  else  forty  days  during 
that  period,  and  he  was  held  to  be  setUed  in  West  Stockwith,  it  being  admitted  that  a 
residence  of  forty  days  successively  was  not  necessary.  JR.  v.  Ringstead  was  decided 
before  the  passing  of  6  Geo.  4,  c.  57  ;  but  since  that  statute  the  residence  need  not 
be  after  the  payment  of  rates.  In  12.  v.  WiUougKby,  all  the  arguments  were  urged 
which  have  been  used  in  this  case ;  there  every  thing  had  been  done  to  gain  a  settiement 
but  the  4)ayment  of  rent ;  then  the  pauper  was  removed ;  he  afterwards  returned  and 
paid  the  arrear  of  rent ;  the  question  was,  whether  he  then  gained  a  settiement,  and  the 
Court  held  that  he  did.  In  argument,  the  very  case  was  put  which  has  been  suggested 
by  Mr.  Hall ;  it  was  said,  "  if  a  settiement  left  incomplete  may  be  completed  at  any 
distance  of  time  by  the  payment  of  arrear  of  rent,  that  would  override  any  number  of 
intermediate  settlements,  and  open  a  door  to  fraud,  besides  being  productive  of  the 
greatest  uncertainty  and  inconvenience ;"  but  in  the  course  of  his  judgment,  Patteson,  J. 
observed,  "  It  is  contended  that  the  substantial  ground  of  the  settlement  is  not  the 
hiring,  nor  the  occupation,  nor  the  payment  for  a  year,  but  the  residence  for  forty 
days.  I  do  not  deny  that  that  is  so.  But  the  question  is,  what  is  the  time  within 
w^ch  the  forty  days'  residence  must  take  place  ?  I  think  that  it  must  be  during  the 
year  of  occupation :  but  it  is  conceded  that,  in  the  absence  of  any  order  of  removal,  a 
pauper  may,  after  having  resided  forty  days  within  the  year  for  which  he  has  hired 
the  tenement,  go  away  and  yet  gain  a  settlement,  provided  he  occupy  and  pay  rent  for 
the  year.  It  is  therefore  immaterial  at  what  time  in  the  year  the  forty  days'  residence 
takes  place,  whether  at  the  beginning,  the  middle,  or  the  end  of  the  year." 

Lord  Denman,  C.  J. — ^The  stat.  6  Geo.  4,  c.  57,  s.  2,  enacts  "  that  no  person  shall 
acquire  a  settiement  in  any  parish  or  township  maintaining  its  own  poor,  by  or  by 
reason  of  settling  upon,  renting^  or  paying  parochial  rates  for  any  tenement,  not  being 
his  or  her  own  property,  unless  such  tenement  shall  consist  of  a  separate  and  distinct 
dwelling-house  or  building,  or  of  land,  or  of  both,"  &c.  Now  this  ground  of  appeal, 
in  stating  a  settiement  by  payment  of  rates,  does  not  state  that  the  tenement  consisted 
oiK  separate  and  distinct  dwelling-house;  and  whatever  meaning  is  to  be  given  to  those 
words,  "  separate  and  distinct,"  I  am  clearly  of  opinion  that  some  equivalent  words,  or 
the  words  themselves,  ought  to  be  applied  to  any  dwelling-house  in  respect  of  which  a 
settlement  by  payment  of  rates  is  sought  to  be  established.  That  is  not  stated  here ; 
and  the  groimd  of  appeal  is  therefore  hsjdi. 

Pattkson ,  J.— I  think  we  must  abide  by  the  words  of  the  Act  of  Parliament.  The 
ground  of  appeal  ought  to  state  that  the  party  acquired  a  settiement  by  payment  of 
rates,  in  respect  of  a  tenement  which  consisted  of  a  separate  and  distinct  dwelling- 
hoQse.    I  give  no  opinion  as  to  the  other  question. 

Williams,  J.— The  meaning  and  object  of  the  statute  is,  that  the  pauper  must 
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occupy  a  house  separately  and  distinct  from  all  other  persons;  and  that  it  is  not 
enough  for  him  to  occupy  rooms  in  a  house  partly  inhabited  by  other  persons ;  thtt 
induces  the  necessity  of  using  the  words  "  separate  and  distinct"  in  the  Act;  ind 
for  the  same  reason  they  must  be  used  in  the  ground  of  appeal. 

WiOHTMAN,  J.— The  express  words  of  the  statute  ought  to  be  followed. 

Rule  to  quash  the  order  of  Senions  dUekarffed, 

B. 


Q.B.  Wednesday,  May  7. 

The  Queen  v.  The  Churchwardens  and  Oybrsbbrs  of  Burnhak  and  the 
Auditor  of  the  Eton  Union. 

Stat.  7  8^6  Viet.  e.  101— Dttlrtc/  auditor-^Remofml  qfalhwanee  by  eertwrmi. 

An  auditor  appointed  by  eeparate  appointmente  bffore  the  paetiny  qf  etat.  7ifS  Viet.  e.  101,  k 
audit  the  aceounte  qftwouniotu,  and  eontinuiny  to  act  at  auditor  qf  both  efter  thepamny  qftkai 
etatute,  is  an  auditor,  whote  allowance,  dieallowanee,  or  tureharye  may  be  removed  by  eertioreri 
into  thie  court,  igH>n  the  education  (if  any  person  ayyrieved  thereby,  under  the  provitionM  oftk 
S5M  eeetion,  althouyh  not  continued  in  hie  office  by  any  formal  act  of  the  Poor-Law  Commistumen : 
and  althouyh  the  two  tmion*  for  which  he  acts  have  not  been  combined  into  a  district  for  the  put' 
poses  qf  audit. 

MD.  HILL,  in  Hilary  Term  last  (Wednesday,  Jan.  15),  obtained  a  rule  calling  on 
•  the  churchwardens  and  overseers  of  the  poor  of  the  parish  of  Bumham,  in  tbe 
county  of  Buckingham,  and  the  auditor  of  the  Eton  Union,  to  shew  cause  why  a 
writ  of  certiorari  should  not  issue,  to  remove  into  this  court  the  allowance  by  the 
said  auditor  of  the  accounts  of  the  said  parish,  for  the  Midsummer  and  Michadmas 
quarters,  1844. 

From  the  affidavits  in  support  of  the  rule,  it  appeared  that  the  auditor  of  the  Etoo 
Union  was  also  attorney  for  the  parish  of  Bumham ;  that  in  auditing  the  accounts  of 
that  parish,  both  at  Midsummer  and  Michaelmas,  1844,  he  had  allowed  his  own  biDs 
of  costs,  which  consisted  principally  of  the  expenses  of  supporting  certain  rates  made 
by  the  parish,  against  which  the  Great  Western  Railway  Company  had  appealed,  and 
which  had  been  afterwards  brought  into  this  court ;  (a)  that  an  application  had  been 
made  to  him  by  a  person  aggrieved  by  such  allowance,  to  state  the  reasons  for  the  said 
allowance,  and  that  he  had  wholly  refused  and  neglected  so  to  do. 

By  the  affidavits  in  opposition  to  the  rule,  it  was  stated,  that  the  auditor  of  the  Eton 
Union  was  also  auditor  of  the  Amersham  Union,  but  that  the  two  appointments  had 
been  made  before  the  passing  of  7  &  8  Vict.  c.  101,  and  were  in  all  respects  distinct; 
that  those  two  unions  had  not  been  combined  into  a  district  for  the  audit  of  accounts; 
nor  did  they  form  part  of  any  district  which  had  been  so  formed ;  that  the  Poor  Law 
Commissioners,  since  the  passing  of  the  7  &  8  Vict.  c.  101,  had  in  no  way  formaUy 
continued  the  auditor  in  his  said  office ;  and  that  the  parties  applying  for  the  writ  had 
refused  to  allow  tbe  said  auditor  to  call  in  another  person  to  audit  that  part  of  the  said 
accounts  which  consisted  of  his  own  charges. 

Crowder,  on  the  part  of  the  commissioners,  Archhold  for  the  churchwardens  and 
overseers  of  the  parish  of  Bumham,  and  M.  Chambers  and  Winser  for  the  auditor, 
now  shewed  cause  against  the  rule. — This  case  depends  upon  the  construction  qf  the 
statute  7  &  8  Vict.  c.  101.(6)     The  d5th  section  of  that  Act  gives  the  writ  of 

(a)  R.  T.  The  Great  Western  Ratkoay  Company,  any  parish  or  union  therefrom ;  and  the  ehainaa 

ante,  P*  B5.  and  vice-chairman  of  each  board  of  guardiani  eoi- 

(6)  The  foUoving  are  the  material  sections  of  that  stituted  under  the  said  first-recited  Act  or  any  o^ 

statnte  : —  Act*  or  if  there  be  no  chairman  or  vioe^chairman  of 

Sec.  32  enacts,  "  that  it  shall  be  lawftil  for  the  any  guardians  constituted  under  any  other  Act 

said  commissioners  from  time  to  time,  by  order  then  some  two  of  their  number,  to  be  selected  bf 

under  their  hands  and  seals,  to  combine  the  parishes  such  last-mentioned  guardians,  or  if  there  be  ao 

and  unions  in  England  and  Wales  into  districts  for  such  body,  then  some  two  of  the  OTeraeers  to  bi 

the  audit  of  accounts,  and  from  time  to  time  to  add  selected  by  the  overseers  respectively  aettM^  wHhis 

any  parish  or  union  to  any  such  district,  or  separate  the  district,  shall  elect  at  the  time,  and  la  tiN 
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certiorari  to  remove  any  allowance,  disallowance,  or  surcharge  of  "  such  auditor ;"  and 
the  meaning  of  that  expression  is  explained  in  the  32nd  section ;  which  provides  that 
it  shall  he  lawful  for  the  commissioners  to  combine  parishes  and  unions  into  districts 
for  the  audit  of  accounts,  and  then  points  out  the  mode  of  electing  a  person  to  be  the 
auditor  of  the  district.  Now,  the  auditor  of  the  Eton  Union  is  not  such  an  auditor ; 
he  is  not  the  auditor  of  a  district  combined  for  that  purpose  by  order  of  the  com- 
xnissioners  under  this  Act ;  for  neither  the  Amersham  nor  the  Eton  Union  forms  part  of 
«ny  such  district.  It  will,  however,  be  contended,  on  the  other  side,  that  by  the 
operation  of  the  37th  section  the  unions  of  Amersham  and  Eton  are  combined  into  a 
district  for  audit,  and  that  the  auditor  is  thereby,  without  more,  continued  in  office, 
and  must  be  deemed  to  have  been  appointed  under  the  Act ;  but  that  is  not  the  correct 
construction  of  that  clause.  The  words  are,  "  it  shall  be  lawful  for  the  said  com- 
missioners to  continue  such  auditor  in  office ;"  and  those  words  imply,  beyond  all 
doubt,  that  something  is  to  be  done  by  the  commissioners ;  they  have  not  the  original 
election  of  the  auditors ;  but  in  certain  cases  this  new  power  of  continuing  them  in 
office  is  given  ;  surely,  then,  the  intention  to  exercise  it  must  be  formally  and  distinctly 
evinced ;  if  not,  the  words  would  have  been  very  different ;  for  it  would  have  been 
perfectly  easy  for  the  legislature  to  have  provided  positively  that  in  those  cases  the 
auditor  should  continue  to  hold  his  office.  In  this  case  the  power  given  to  the  com- 
missioners has  not  been  exercised;   and  the  auditor  of  the  Eton  Union,  therefore, 

tioo,  unless  the  said  Court  make  any  order  to  the 
contrary ;  and  that  on  the  removal  of  such  allow- 
ance, (usallowance,  or  surcharge,  the  said  Coort 
shall  decide  the  particular  matter  of  complaint  set 
forth  in  such  statement  and  no  other;  and  if  it 
appear  to  such  Court  that  the  decision  of  the  said 
auditor  was  erroneous,  they  shall,  by  rule  of  the 
Court,  order  such  sum  of  money  as  may  have  been 
improperly  allowed,  disallowed,  or  surcharged,  to 
be  paid  to  the  party  entitled  thereto  by  the  party 
who  ought  to  repay  or  discharge  the  same;  and 
they  may  also,  if  they  see  fit,  by  rule  of  the  Court, 
order  the  costs  of  the  person  prosecuting  sudi  eer- 
tioraH  to  be  paid  by  the  parish  or  union  to  which 
such  accounts  relate,  as  to  such  Court  may  seem 
fit ;  which  rules  of  Court  respectively  shall  be  en- 
forced in  like  manner  as  other  rules  of  the  said  Court 
are  enforceable.** 

Sec  37  enacts,  *'  that  in  every  district  for  which 
an  auditor  may  be  appointed  under  the  provisions 
of  this  Act,  the  powers  of  justices  of  the  peace  and 
of  all  other  persons  to  examine,  audit,  allow,  or 
disallow  accounts  shall,  so  far  as  relates  to  any  ac- 
counts which  such  auditor  is  authorized  to  examine 
and  audit,  cease,  and  the  same  are  hereby  repealed ; 
provided  always,  that  where  any  union  or  unions 
and  parishes  have  been  already  combined  by  the 
said  commissioners  under  the  provisions  of  the  said 
first- recited  Act  for  the  appointment  of  an  auditor, 
and  such  an  auditor  has  been  appointed,  or  where 
any  person  has  been  appointed  auditor  for  more 
than  one  union,  it  shall  oe  lawful  for  the  sud  com- 
missioners to  continue  such  auditor  in  office,  and 
such  district  shall  be  deemed  to  have  been  formed, 
and  such  unions  to  have  been  formed  into  a  district, 
and  such  auditor  to  have  been  appointed  respec- 
tively under  this  Act;  provided  also,  that  if  the 
said  commissioners  subsequently  add  any  parish  or 
union  to  any  district  now  formed  or  to  be  formed 
after  the  passing  of  this  Act,  or  which  is  to  be 
deemed  to  be  formed  under  this  Act,  or  separate 
any  parish  or  union  therefrom,  such  addition  or 
separation  shall  not  vacate  the  appointment  of  any 
auditor  appointed  previouslv  to  such  addition  or 
separation,  but  it  shall  be  lawful  for  the  commis- 
sioners to  continue  such  auditor  in  office  for  such 
increased  or  diminished  district  without  any  re- 
election of  such  auditor.'* 


*  to  be  prescribed  by  the  said  commissioners, 
a  person  to  be  the  auditor  of  the  district ;  but  in 
any  ease  in  which  there  are  two  vice.chairmen  ap- 
pomt^  in  any  board  of  guardians,  such  board  of 
goardians  shall  select  one  of  the  vice-chairmen,  who 
shall  vote  in  the  election  of  such  auditor,**  &c. 
(apcdfyine  the  duties  of  the  auditor  and  the  modes 
of  recovenlBg  money  certified  to  be  due). 

Sec.  35  enacts,  "  that  if  any  person  aggrieved 
by  any  allowance,  disallowance,  or  surcharge  by 
any  tueh  auditor,  require  such  auditor  to  state 
the  reasons  for  the  said  allowance,  disallovrance, 
er  aorcharge,  the  auditor  shall  state  such  reasons  in 
writSns  In  the  book  of  account  in  which  the  allow- 
ance,  usallowance,  or  surcharge  may  be  made ;  and 
St  shall  be  lawful  for  every  person  aggrieved  by  such 
aUensrance,  and  for  every  person  aggrieved  by  such 
disallowance  or  surcharge,  if  such  last- mentioned 
person  have  first  paid  or  delivered  over  to  any 
perton  authorized  to  receive  the  same  all  sucn 
money,  goods,  and  chattels  as  are  admitted  by 
his  account  to  be  due  from  him  or  remaining  in  his 
hands,  to  apply  to  the  Court  of  Uoeen*s  Bench  for  a 
writ  of  eertiorttri  to  remove  into  the  said  court  the 
tidd  allowance,  disallowance,  or  surcharge,  in  the 
like  manner  and  subject  to  the  like  cooditions  as 
are  provided  in  respect  of  persons  suing  forth  writs 
<if  eertUfrari  for  the  removal  of  orders  of  justices  of 
the  peace,  except  that  the  condition  of  such  recog- 
nisanee  shall  be,  to  prosecute  such  certiorari  at  the 
coats  and  charges  of  such  person,  without  any  wU- 
IVil  or  affected  delay,  and  if  such  allowance,  dis- 
allowaace,  or  surcharge  be  confirmed,  to  pay  to  such 
aoAtor  or  Ids  successor,  within  one  month  after  the 
aame  ssay  be  confirmed,  his  full  costs  and  charges, 
to  be  taxed  according  to  the  course  of  the  said  court, 
and  except  that  the  notice  of  the  intended  applica- 
tkm,  which  shall  contain  a  stntemeot  of  the  matter 
eooBplaiaed  of,  shall  be  given  to  such  auditor  or  his 
•ttoeeaeor,  who  shall  in  return  to  such  writ  return  a 
copy  under  his  hand  of  the  entry  or  entries  in  such 
%ook  of  account  to  which  such  notice  shall  refer, 
and  shall  appear  before  the  said  Court  and  defend 
the  allowance,  disallowance,  or  sorchiirge  so  im- 
peached in  the  said  coort,  and  shall  be  reimbursed 
an  such  eosts  and  charges  as  he  may  incur  in  such 
defence  oat  of  the  poor-rates  of  the  union  or  parish 
mpeetlvely  interested  in  the  decision  of  the  ques- 
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acting  only  under  4  &  5  Will.  4,  c.  76,  is  not  liable  to  be  called  upon  by  cgyfwrfito 
return  his  allowance  into  this  court. 

M.  D,  Hill,  control,  was  not  called  upon. 

Per  Curiam. — ^The  acting  as  auditor  since  the  statute  7  &  8  Vict.  c.  101,  is  tof- 
ficient.  The  proviso  to  the  d7th  section  clearly  applies  to  this  case ;  which  is  tint  of 
a  person  "  who  has  been  appointed  auditor  for  more  than  one  union ;"  and  it  provides 
that  in  that  case  the  commissioners  may  "  continue  such  auditor  in  office*"  and  tlm 
"  the  district  shall  be  deemed  to  have  been  formed,"  and  "  such  auditor  to  have  been 
appointed  under  this  Act."  Since  the  passing  of  that  Act,  this  gentleman  has  on- 
tinned  to  act  as  auditor ;  and  the  commissioners  having  permitted  him  to  do  so,  tiisj 
have  continued  him  in  his  office. 

Rule  abaohU. 

A. 


Q.B.  Wednesday,  May!. 

Re  DowNBT.  \ 

Stat.  48  Geo,  3,  c.  58,  ».  1 — Bench  warrant.  | 

A  bench  warrant  issued  by  a  judge  of  this  court  for  the  apprehension  of  a  person  charged  with  sk     \ 
offence  for  which  he  might  be  prosecuted  bg  indictment  or  information  in  this  court ,  under  tttt. 
48  Oeo.  3,  c.  58,  ».  1,  tf  bad,  if  it  omit  to  state  before  whom  the  party  charged  is  to  be  brought, 
or  to  specify  the  sum  in  which  he  and  his  sureties  are  to  be  bound.    And  that  is  so,  in  the  case  rf 
the  removal  of  an  indictment  by  certiorari,  when  the  warrant  is  issued  before  the  return  qfthe  writ, 

JERVIS,  on  the  first  day  of  this  Term,  obtained  a  rule  callmg'on  the  prosecator, 
and  also  on  the  keeper  of  the  borough  gaol  of  Liverpool,  to  shew  cause  why  » 
bench  warrant,  granted  by  Mr.  Justice  Wightman,  should  not  be  set  aidde,  and  tl&e 
applicant  be  discharged  out  of  custody. 

From  the  affidavits  it  appeared  that  an  indictment  .for  conspiracy  had  been  prefemd 
against  Thomas  Downey,  the  present  applicant,  and  another  person  of  the  name  of 
Jones,  at  the  Liverpool  Sessions  ;  that  a  true  bill  was  found  by  the  grand  jury ;  and 
that  Jones  then  applied  for  and  obtained  a  writ  of  certiorari  to  remove  the  indictment 
into  this  court ;  that  the  writ  of  certiorari  issued,  and  that  before  it  was  retumaUe,    , 
the  warrant  in  question  was  granted.    The  warrant  was  directed  to  the  judge's  tipstaC  j 
and  to  all  constables  and  others  whom  it  might  concern,  commanding  them  to  take  the  I 
applicant,  in  order  that  he  might  become  bound  with  sureties  to  appear  in  the  Goort  of  i 
Queen's  Bench  on,  &c.,  and  to  answer  the  indictment.  \ 

Peacock  shewed  cause. — ^The  ground  upon  which  this  application  was  made  k, 
that  the  warrant  of  Mr.  Justice  Wightman  does  not  comply  with  the  requisites  rf 
Stat.  48  Geo.  3,  c. 58,  s.  1,  in  two  particulars:  1st,  in  not  stating  before  whom  Ac 
applicant  was  to  be  taken ;  and  2nd,  in  not  specifying  the  amount  of  the  bail.  Not 
the  clause  of  that  Act  provides,  "  that  whenever  any  person  shall  be  charged  with  iiy 
offence  for  which  he  or  she  may  be  prosecuted  by  indictment  or  information  in  btt 
Majesty's  Court  of  King's  Bench,  not  being  treason  or  felony,  and  the  same  shall  be 
made  to  appear  to  any  judge  of  the  same  court  by  affidavit,  or  by  certificate  of  la 
indictment  or  information  being  filed  against  such  person  in  the  said  court  for  tool 
offence,  it  shall  and  may  be  lawful  for  such  judge  to  issue  his  warrant  under  his  haid 
and  seal,  and  thereby  to  cause  such  person  to  be  apprehended  and  brought  before  Um 
or  some  other  judge  of  the  same  court,  or  before  some  one  of  his  Majesty's  ju^km  tf 
the  peace,  in  order  to  his  or  her  being  bound  to  the  King's  Majesty,  with  two  svfficM 
sureties,  in  such  sum  as  in  the  said  warrant  shall  be  expressed,  with  condition  to  appev 
in  the  said  court  at  the  time  mentioned  in  such  warrant,  and  to  answer  to  all  and  singii* 
lar  indictments  or  informations  for  any  such  offence,"  &c.  If,  therefore,  the  warrant  tad 
been  issued  under  that  Act  of  Parliament,  it  must  be  admitted  that  it  was  open  to  the 
two  objections  already  mentioned ;  but  it  is  clear  that  this  warrant  was  not  and  OQidd 
not  be  issued  under  that  Act  at  all ;  for  at  the  time  that  it  was  issued,  the  return  dif 
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it  of  certiorari  had  not  arrived,  and  no  indictment,  therefore,  could  have  been 
his  court.  The  statute,  therefore,  gave  the  judge  no  jurisdiction  in  this  case ; 
ant  must  have  issued  at  common  law,  and,  as  a  warrant  at  common  law,  it  is 

valid.  [WiGHTMAN,  J. — ^There  is  not  only  the  failure  to  specify  the  amount 
lil,  but  there  is  no  statement  before  whom  the  party  taken  is  to  be  brought. 
MS,  J. — ^The  warrant  is  without  any  proper  direction.]  The  direction  is  to 
i  keep  him,  in  order  that  he  may  become  bound ;  and  the  meaning  obviously  is 
bim  before  any  persons  having  authority  to  bind  him.     All  that  is  required  at 

law  is,  that  bail  should  be  taken  in  a  reasonable  amount,  and  in  cases  of  mis* 

r  any  justice  of  the  peace  has  authority  to  take  bail. 

?r  CuHiAM. — ^The  objections  taken  to  this  warrant  are  fatal. 

ck  then  applied  to  the  Court  to  impose  on  the  defendant  the  term  that  no 

lould  be  brought. 

Denman,  C.  J. — We  can  only  do  that,  when  an  application  is  made  to  our 

n,  not  when  it  is  made  as  of  right. 

Rule  absolute,  (a) 


Q.B.  Tuesday,  JprilQS.. 

Ekik  and  Another  v.  Flat. 

ExempHonfiom  second  ioUa. 

oreagly  provided  to  the  contrary,  wherever  a  local  Act  exempts  horses,  Sfc.from  second  tolls 
epasa  the  same  day,  that  exemption  extends  to  a  down  coach  drawn  by  the  same  horses,  but 
different  vehicle  and  with  different  passengers  to  the  vp> coach  0/  the  same  day. 

UMPSIT. — ^This  was  a  special  case,  after  issue  joined  in  an  action  to  recover 
.  16s.,  being  half  the  amount  paid  by  the  plaintiffs  as  proprietors  of  two  stage* 
called  the  Telegraph,  running  daily  between  Cambridge  and  London,  in  respect 
or  the  coach,  to  the  defendant,  as  lessee  of  the  tolls,  being  4d.  on  each  horse  for 
Ired  and  three  journeys  through  a  certain  gate  near  Cambridge,  and  which  waa 
f  defendant  on  the  same  four  horses  which  draw  the  down-coach  at  night  as 
!  up-coach  in  the  morning,  the  coach  and  passengers  being  different, 
ise  stated  that  the  plaintiff's  are,  and  for  ten  years  and  upwards  last  past  have 
3  proprietors  of  two  stage-coaches,  each  drawn  by  four  horses,  which  travel, 
irhich  the  plaintiffs  convey  passengers  and  goods  for  hire  and  reward  to  them» 
behalf,  from  Cambridge,  in  the  county  of  Cambridge,  to  the  city  of  London,^ 
ack  again  from  the  city  of  London  aforesaid  to  Cambridge  aforesaid, 
g  such  one  hundred  and  three  days,  as  hereinafter  mentioned,  the  said  stage- 
have  performed  the  said  journeys  in  and  according  to  the  following  rotation  : 
3  say,  the  one  of  the  said  coaches  during  such  one  hundred  and  three  days  as 
:er  mentioned,  ran  and  was  drawn  by  four  horses  from  Cambridge  aforesaid 
Dn,  on  the  Mondays,  Wednesdays,  and  Fridays,  and  back  again  from  London 
I  to  Cambridge  aforesaid,  on  the  Tuesdays,  Thursdays,  and  Saturdays, 
•ther  of  the  said  coaches,  during  such  one  hundred  and  three  days  as  hereinafter 
sd,  ran  and  was  drawn  by  four  horses  from  Cambridge  aforesaid  to  London 
[,  on  the  Tuesdays,  Thursdays,  and  Saturdavs,  and  back  again  from  London 
L  to  Cambridge  aforesaid,  on  the  Mondays^  Wednesdays,  and  Fridays. 

praetiee  is  thus  8tated|iii  Corner's  Crown  the  Crown  Office  of  the  issuing  of  the  certiorari  and 

p.  127 :     '*The  first  step  to  be  taken  after  non-appearance  of  the  defendant,  the  warrants  are 

1  (to  the  certiorari)  is  filed,  unless  the  obtained  at  the  judge's  chambers,  and  are  directed 

appears  voluntarily,  is  to  compel  his  ap-  to  the  judge's  UpstaiT,  and  to  all  constables  and 

and  in  cases  of  misdemeanor,  if  he  has  others  whom  it  may  concern,  commanding  them  ta 

dd  to  bail  in  the  Court  below,  upon  an  take   the   defendant,  and   if  taken  in  London  or 

>  that  effect  and  upon  a  certificate  from  Middlesex,  to  bring  them  before  a  judge,  orif  in  the 

I  Office  of  the  indictment  having  been  re-  country,  before  a  justice  of  the  peace  of  the  county 

I  ftled  in  the  Queen's  Bench,  and  of  there  or  city  wherein  the  defendant  shall  be  taken,  in 

r»ef  ranee   entered  or  recognizance  to  order  that  he  may  !become  bound  with  sureties  in 

,  a  judge  will  grant  a  warrant  to  hold  such  sums  as  may  he  inserted  in  the  warrants,  by 

iioit  to  bail  to  appear  and  answer  the  direction  of  the  judge,  to  ^appear  in  the  Court  on 

t  la  the  Queen's  Bench.    If  the  indict-  Queen's  Bench  on  some  certain  day  in  term,  to 

■ot  returned,  a  certificate  of  it  may  be  answer  the  indictment  according  to  the  course  ef 

om  tlM  derk  of  assize,  clerk  of  the  peace,  or  the  Coort." 
sr,iipon  wiiich,  and  upon  a  certificate  fibm 
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Each  of  the  said  journeys  respectively  was  performed  on  and  during  one  day,  and 
between  the  hours  of  three  of  the  clock  in  the  afternoon  and  eight  of  the  dU)ck  in  tiie 
afternoon  of  the  day  on  which  the  same  was  performed. 

In  the  fourth  year  of  the  reign  of  our  Sovereign  Lady  the  present  Queen,  an  AA 
of  Parliament  was  passed,  intituled  "  An  Act  for  maintaining  certain  roads  in  tbe 
county  of  Cambridge,  to  be  called  the  Themp  Cross  Roads." 

A  copy  of  this  Act  of  Parliament  is  annexed  to  this  case,  and  is  by  all  parties,  and 
for  all  purposes,  to  be  referred  to  and  used  and  considered  as  a  part  of  this  case.  One 
of  the  said  roads  which  was  to  be,  and  has  been,  maintained  under  and  by  ^rtue  of 
the  said  Act  of  Parliament,  lies  between  Cambridge  aforesaid  and  a  village  called 
Sawston ;  upon  and  across  this  road,  and  at  a  distance  of  five  miles  from  Cambridge 
aforesaid,  and  of  two  miles  from  Sawston  aforesaid,  a  certain  toll-gate,  called  t£e 
Dernford  Gate,  now  is,  and  for  the  said  one  hundred  and  three  days  and  upwards  has 
been,  erected  and  placed  for  the  purpose  of  thereat  demanding,  taking,  and  collecting, 
and  at  which,  during  all  that  time,  have  been  demanded,  taken,  and  collected,  the 
tolls  payable  according  to  and  by  virtue  of  the  said  Act  of  Parliament. 

The  said  stage-coaches  of  the  plaintiffs,  on  one  hundred  and  three  days,  that  is  to  say, 
on  Tuesday,  the  26th  day  of  September,  in  the  year  of  our  Lord  1843,  and  on 
Tuesday,  the  23rd  day  of  January,  in  the  year  of  our  Lord  1844,  and  on  every  day, 
except  Sundays,  between  those  two  days,  perjformed,  in  and  according  to  such  rotations 
as  aforesaid,  and  between  the  hours  in  that  behalf  aforesaid,  the  said  journeys  from 
Cambridge  aforesaid  to  London  aforesaid,  and  from  London  aforesaid  to  Cambridge 
^aforesaid ;  and  each  of  those  stage-coaches  so  performing  the  said  journeys  so  per- 
ibrmed  by  the  same  on  each  of  tjie  said  one  hundred  and  three  days,  travelled  and 
-was  drawn,  between  the  hours  in  that  behalf  aforesaid,  by  four  horses  upon  and  along 
•the  last- mentioned  road,  and  through  the  said  toll-gate  ;  and  each  of  such  coaches,  in 
going  and  performing  each  of  the  said  journeys  performed  by  and  with  the  same, 
travelled  and  was  drawn  by  and  along  the  last-mentioned  road  for  the  distanced 
;  two  miles  and  upwards  on  each  of  the  said  one  hundred  and  three  days. 

On  each  and  every  of  the  said  one  hundred  and  three  days  the  same  four  horses  drew 
the  one  of  the  said  stage-coaches  from  Cambridge  aforesaid,  along  the  last-mentioned 
road,  and  through  tbe  said  toll-gate  to  Sawston  aforesaid,  but  no  further  ;  and  after- 
wards, and  on  the  same  day,  the  same  four  horses  drew  the  other  of  the  said  two  stage-    ] 
'  coaches,  but  with  different  passengers  and  goods,  from  Sawston  aforesaid,  along  the  last-    j 
mentioned  road,  and  through  the  said  toll-gate  to  Cambridge  aforesaid. 

For  and  during  the  said  one  hundred  and  three  days  the  defendant  was  the  lessee  o^  j 
and,  as  such  lessee,  lawfully  entitied  to,  the  tolls  due  and  payable  at  the  said  toll-gate  \ 
Mmder  and  by  virtue  of  the  said  Act  of  Parliament. 

The  defendant,  so  being  and  as  such  lessee  as  aforesaid,  claimed  from  the  plaintiffs, 
-^Es  the  tolls  due  under  and  by  virtue  of  the  said  Act  of  Parliament,  and  in  respect  of  the 
said  horses  in  and  when  drawing  such  stage-coaches  as  aforesaid,  passing  as  aforesaid, 
on  each  horse  of  such  one  hundred  and  three  days  aforesaid,  along  the  kst-mentioned 
road,  and  through  the  said  toll-gate  as  aforesaid,  two  tolls ;  that  is  to  say,  a  separate 
and  distinct  toU,  or  sum  of  fourpence,  for  each  of  the  said  horses  for  each  respecliTcly 
of  the  said  two  times  that  the  same,  on  one  and  the  same  day,  in  and  when  drawing 
one  of  such  stage-coaches  as  aforesaid,  passed  as  aforesaid  along  the  last-mentioned 
road,  and  through  the  said  toll-gate  as  aforesaid ;  and  which  said  toUs,  so  claimed 
by  the  defendant  as  aforesaid,  amounted  for  the  said  one  hundred  and  three  da|S 
to  the  sum  of  13/.  12s.  The  plaintiffs,  however,  contended  and  insisted  that  in  tneii 
case  only  one  toll,  or  sum  of  fourpence,  was  due,  under  and  by  virtue  of  the  said  Ad 
of  Parliament,  for  and  in  respect  of  each  respectively  of  the  said  horses  passing  as  afeie- 
aaid  twice  on  one  and  the  same  day  along  the  last-mentioned  road,  and  through  the  said 
toll-gate  as  aforesaid.  The  said  defendant,  however,  insisted  on  the  pay  of  the  wbbk 
of  the  said  tolls  so  claimed  by  him  as  aforesud,  and  amounting  to  the  said  snm  of 
13/.  128.,  and  forced  and  compelled  the  plaintiffs  to,  and  the  plaintiffs  accordingly  dii 
on  the  23rd  day  of  January,  in  the  year  of  our  Lord  1844,  pay  the  same;  that  is  to 
aay,  the  said  sum  of  13/.  128.,  to  the  defendant,  but  under  such  drcamatancea  at  to 
entitle  tbe  said  plaintiffs  to  recover  back  from  the  defendant,  as  money  by  him  bad  tai 
itceived  for  the  use  of  the  plaintiffs,  the  one-hal  of  the  aaid  sum  of  131. 128.;  Oat  ii 
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I  aay,  the  sum  of  6/.  ISs.,  in  case  only  one  toll,  or  sum  of  fourpence,  was  on  each  of 
le  said  one  hondred  and  three  days  respectively  due,  under  and  by  virtue  of  the  said 
ct  of  Parliament,  for  and  in  respect  of  each  respectively  of  the  said  horses  on  each  of 
nose  days  passing  as  aforesaid  twice  along  the  last-mentioned  road,  and  through  the 
id  toll-gate  as  aforesaid. 

The  question  therefore  for  the  opinion  of  the  Court  is,  whether,  under  and  by  virtue 
;  the  said  Act  of  Parliament,  one  toll  of  fourpence  or  two  tolls  of  fourpence  each  were 
leon  each  of  the  said  one  hundred  and  three  days  respectively,  for  and  in  respect  of 
ich  respectively  of  the  said  horses  in  and  when  drawing  one  of  such  stage-coaches  as 
bresaid  twice  on  one  and  the  same  day,  and  between  such  hours  as  in  that 
ehalf  as  aforesaid,  along  the  last-mentioned  road,  and  through  the  said  toll-gate  as 
foresud. 

If  the  Court  shall  be  of  opinion  that  in  such  case  only  one  toll  of  fourpence  was  due 
nder  and  by  virtue  of  the  said  Act  of  Parliament,  then  a  judgment  by  confession  or 
jdsixAi,  or  otherwise  as  the  Court  shall  think  fit,  shall  be  entered  for  the  plaintifi^s  for 
he  sum  of  6/.  16s.  and  costs  of  suit. 

But  if  the  Court  shall  be  of  opinion  that  such  two  tolls  of  fourpence  each  were 
lue  under  and  by  virtue  of  the  said  Act  of  Parliament,  then  a  judgment  by  nolle 
prosequi,  or  of  non  pros,  or  otherwise  as  the  Court  shall  think  fit,  shall  be  entered  for  the 
lefendant.  F.  Gunning, 

J.   fiABNABD  ByLES. 

Hie  question  therefore  was,  whether,  under  the  local  Act  4  Vict.  c.  20,  this  double 
tdl  could  be  legally  demanded ;  the  11th  section  of  which  enacts  that  one  toll  "  only 
br  passing  and  repassing  once  only  in  the  same  day,  with  the  same  horses,  through 
U17  of  the  gates,  shall  be  levied,"  &c.  Sec.  13  provides  that  no  horse  shall  be  thus 
exempted,  drawing  another  different  waggon,  wain,  cart,  or  other  such  carriage. 
Sec.  14  then  enacts  that,  as  to  all  horses  drawing  any  stage-coach,  &c.,  no  additional 
toll  shall  be  payable  at  any  toll-gate  "  the  payment  of  which  shall  be  freed  by  such 
ticket  as  aforesaid,  on  account  only  of  their  conveying  other  passengers,  or  of  the 
horses  or  cattle  drawing  the  same  having  been  changed." 

Gunning,  for  the  plaintiffs,  contended  that  the  toll  was  levied  on  the  horses,  and 
Dot  on  the  vehicle,  and  argued  at  length* that  the  construction  of  the  statute  did  not 
warrant  the  double  toll.  He  cited  Reg.  v.  Jiuscoe  (8  Ad.  &  £11.  386) ;  Sandiman  r. 
breach  (7  B.  &  Cr.  96) ;  Williams  v.  Sangar  (10  East,  66) ;  Norris  v.  Poate  (3  Bmg. 
U) ;  Niblett  V.  Pottow  (1  B.N.C.  81)  ;  Hopkins  v.  Thorogood  (2  B.  &  Adol.  916). 

Patteson,  J. — ^The  Act  is,  as  usual,  full  of  confusion  throughout ;  they  made  it  so 
Intentionally,  I  have  no  doubt. 

Peacock,  contr^. 

Lord  Dbnman,  C.J. — I  think  that,  although  some  of  the  provisions  are  unnecee-* 
try,  and  the  Act  is  obscurely  worded,  the  11th  section  allows  the  same  horses  to 
Uss  on  the  same  day  without  second  payment.  In  the  12th  section  they  require  per- 
KHtt  to  produce  tickets,  but  I  think  they  mean  that  stage-coaches  are  so  well  known 
liat  they  do  not  need  to  produce  a  ticket.  The  15th  section  does  not  seem  necessary, 
t^  it  was  suggested  that  a  difficulty  might  arise  if  the  passengers  were  changed,  and 
that  the  clause  was  introduced  to  entitle  the  horses  to  pass  free  on  the  production  of  a 
tidcet,  stating  the  payment  by  the  person  driving  them.  The  1 1th  section  remains  in 
bn  effect. 

Pattbson,  J. — ^The  13th  section  is  clumsily  worded,  and  the  difficulty  arises  there; 
yaX  I  think  that  the  intent  from  the  whole  Act  is  clearly  enough  to  exempt  the  return* 
Itties  6[  coaches  from  second  payment. 
Williams,  J.  concurred. 

WioHTifAv,  J. — It  is  quite  clear  that  the  11th  section  is  strong  enough  to  exempt 
4e  return-horses  from  toll.  If  it  had  been  intended  to  except  stage-coaches  repaas- 
■J  on  their  return  journey  from  the  general  exemption  in  that  section,  they  would 
W  been  specially  excepted  by  an  express  parenthesis,  among  those  with  which  these 

^  aboQiMl,  IB  the  subsequent  and  excepting  dauaes. 

Judgment  for  the  plaintiff. 
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Q.B.  Wednesday,  May  7. 

Thb  Qusen  v.  The  Justices  op  Lancashibe. 

Jurisdiction  of  county  coroner  bqfore  »tat.  6^7  Vict,  e.  12. 

Jhi  order  qf  Qftarter  Setsions  directed  the  county  treasurer  to  pay  to  one  qf  the  county  eoronma 
sum  of  money  **for  taking  ninety -four  inquisitions  held  within  the  said  county  in  eases  when  tk 
cause  of  death  arose  in  the  said  county  and  within  the  Jurisdiction  qfthe  said  coroner,  and  b^tn 
the  passing  of  the  Act  6^7  Vict,  c,  12 ;"  ''  and  where  the  death  took  place  within  the  bord^ 
4ifM.  and  J9.,  in  the  said  county/*  those  boroughs  having  coroners  appointed  under  b  8f  6  Wm,  4^ 
c.  76,  s,  2. 

Upon  application  for  a  certiorari,  this  Court  discharged  the  rule,  on  the  ground  thai  these  um 
inquisitions  which  the  county  coroner  alone  had  jurisdiction  to  taJte^  and  for  which,  iher^0M,ht 
was  entitled  to  be  paid. 

COWLING,  in  last  Hilary  Term  (Thursday,  Jan.  16),  obtained  a  rule  on  behalf  of 
William  Adam  Hulton,  the  treasurer  of  the  county  of  Lancaster,  calling  on  die 
justices  of  the  said  county  to  shew  cause  why  a  writ  of  certiorari  should  not  issue  to 
remove  into  this  court  an  order  made  at  the  General  Quarter  Sessions  of  the  Peace 
holden  at  Salford,  in  and  for  the  county  palatine  of  Lancaster,  of  which  the  following  is 
a  copy : — 

•*  At  the  General  Quarter  Sessions  of  the  Peace  held  by  adjournment  at  Salford,  in 
and  for  the  county  palatine  of  Lancaster,  21st  day  of  October,  in  the  8th  year  of  Qaeen 
Victoria's  reign,  this  Court  doth  order  the  treasurer  of  the  county  stock  forthwith  to 
pay  unto  Wm.  Smalley  Rutter,  Esq.,  one  of  her  Majesty's  coroners  for  the  said  county, 
the  sum  of  129/.  14s.  5d.,  for  taking  ninety-four  inquisitions  held  within  the  said 
county,  in  cases  where  the  cause  of  death  arose  in  the  said  county,  and  ^^ithin  the 
jurisdiction  of  the  said  coroner,  and  before  the  passing  of  the  Act  of  the  6  &  7  Vict. 
c.  12,(a)  viz.  between  the  14th  of  June,  1839,  and  the  4th  of  April,  1842,  and  where  the 
death  took  place  within  the  boroughs  of  Manchester  and  Bolton,  in  the  said  county, 
and  travelling  one  hundred  and  seventeen  miles  to  take  the  same,  and  the  further  sum 
of  16/.  Ids.  for  the  expenses  attending  the  holding  of  such  inquisitions,  pursuant  to  the 
statute  ;  for  doing  wluch  this  shall  be  the  said  treasurer's  warrant." 

The  affidavit  of  William  Smalley  Rutter,  Esq.,  in  opposition  to  the  rule,  stated  that 
lie  did,  between  June,  1839,  and  May,  1842,  hold  certain  inquisitions  within  the  said 
county,  wherein  the  deaths  of  the  several  parties  occurred  within  the  limits  of  the  boroughs 
qf  Manchester  and  Bolton,  both  in  the  county  of  Lancaster,  and  in  each  of  which  cases  the 
cause  of  death  arose  beyond  the  jurisdiction  qfthe  respective  coroners  of  those  boroughs, 

Watson  and  Whigham  now  shewed  cause.— The  whole  question  here  turns  upon  the 
jurisdiction  of  the  county  coroner  to  hold  these  inquests  ;  if  he  had  jurisdiction,  he  is 
entitled  to  be  paid,  and  the  order  of  Sessions  must  stand.  Then,  upon  the  point  of 
jurisdiction,  this  case  is  not  distinguishable  from  R.  v.  The  Great  Western  Railwai 
.  Company  (3  Q.  B.  333).  There,  by  inquisition  taken  by  the  coroner  of  the  borough 
of  R.,  on  the  oaths  of  jurors  of  R.,  in  R.,  upon  a  body  lying  dead  in  the  borough  cf 
R.,  it  appeared  that  the  death  was  caused  accidentally  by  the  deceased  fiedling,  in  the 
county  of  B.,  from  a  carriage,  and  that  he  died  in  R.,  and  the  jury  found  the  death  to 
liave  happened  accidentally,  and  laid  a  deodand  on  the  carriage.  This  Court  (befbft 
Stat.  6  &  7  Vict.  c.  12)  quashed  the  inquisition,  on  the  ground  that  the  coroner  of  K. 
had  no  jurisdiction  to  inquire  in  the  case  of  death  occasioned  by  an  accident  happening 
out  of  R.  So  in  the  present  case,  it  appears  that  the  cause  of  death,  in'  each  instance, 
arose  out  of  the  jurisdiction  of  the  coroners  for  the  boroughs  of  Manchester  and 
Bolton,  though  the  deaths  occurred  within  their  jurisdiction.     The  consequence  iSi 

(a)  The  6  &  7  Vict.  c.  12  (which  received  the  royal  that  <'  the  coroner  only  within  whose  jarisdictioa^ 

awent  on  the  4th  April,  1843),  an  Act  for  the  more  body  of  any  person  upon  whose  death  an  inqtim 

CQSTcnientholding  of  coroners'  inquests,  redtesthat  oaght  to  be  holden  shall  be  lying  d«ad,  shall  bflV 

"  it  often  happens  that  it  is  unknown  where  persons  the  inquest,  notwithstanding  that  the  canse  of  duA 

lying  dead  have  come  to  their  deaths,  and  also  that  did  not  arise  within  the  jurisdiction  of  soch  0010" 

such -persons  may  die  in  other  plaees  than  those  in  ner,"  &c. 
which  the  cause  of  death  happened,*'  and  enacts 
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that  they  had  no  authonty  to  hold  these  inquests ;  and,  if  they  had  not,  none  but 
the  county  coroner  had.  The  5  &  6  Wm.  4,  c.  76,  s.  62,(a)  only  excludes  the  juris- 
diction of  the  county  coroner  as  to  inquests  "  which  belong  to  the  office  of  coroner 
within  such  borough ;"  but  JR.  v.  The  Great  Western  Railway  Company  decides  that 
these  are  not  inquests  belonging  to  the  office  of  the  borough  coroner. 

StarHe,  contiit. — This  order  of  Sessions  cannot  be  sustained,  because  it  does  not 
appear  upon  the  face  of  it  that  these  were  inquests  which  did  not  belong  to  the  office 
of  coroner  within' the  boroughs  of  Manchester  and  Bolton.  The  case  of  12.  v.  The 
Great  Western  Railway  Company  has  been  mainly  relied  upon ;  but  the  decision  in 
tkt  case  was  confined  to  the  case  of  a  death  happening  per  infortunium ;  and  it  was 
admitted,  in  the  judgment  of  the  Court,  that  the  coroner  of  the  place  where  the  death 
happened  was  bound  to  hold  an  inquest  on  the  body,  if  there  were  any  reasonable  sus- 
picion of  murder  or  manslaughter,  even  though  the  cause  of  death  arose  out  of  his 
jurisdiction. (6)  lliat  case,  therefore,  cannot  govern  the  present;  for  it  is  quite 
possible  that  all  the  ninety-four  inquisitions  referred  to  in  tins  order  were  in  cases  of 
Khe  latter  description.  It  is  clear,  at  all  events,  that  as  to  all  cases  to  which  the  stat. 
2  &  3  £dw.  6,  c.  24,  s.  2,  applies,  the  coroner  of'  the  place  where  the  death  happens 
has  jurisdiction  to  hold  an  inquest;  for  that  statute  provides,  "that  where  any  person 
or  persons  hereafter  shall  be  feloniously  stricken  or  poisoned  in  one  county,  and  die  of 
the  same  stroke  or  poisoning  in  another  county,  that  then,  an  indictment  thereof, 
foonden  by  jurors  of  the  county  where  the  death  shall  happen,  whether  it  shall  be 
founden  before  the  coroner  upon  the  sight  of  such  dead  body,  or  before  the  justices  of 
peace,  or  other  justices  or  commissioners  which  shall  have  authority  to  inquire  of  such 
^fences,  shall  be  as  good  and  effectual  in  the  law,  as  if  the  stroke  or  poison- 
ing had  been  committed  and  done  in  the  same  county  where  the  party  shall 
^e,  or  where  such  indictment  shall  be  so  founden."  That  clause  was  intended 
to  remedy  an  evil  which  had  previously  existed ;  and  which  is  thus  described 
in  2  Hale's  Fleas  of  the  Crown,  1 63  :  **  If  a  man  had  been  stricken  in  the  county  of  A. 
md  had  died  in  the  county  of  B.,  the  offender  had  not  been  indictable  of  murder,  &c. 
lithe  county  of  A.,  because  the  death  was  in  the  county  of  B. ;  neither  had  he  been 
ndictable  in  the  county  of  B.,  because  the  stroke  was  given  in  the  county  of  A. ;  but 
}y  the  stat.  of  2  &  3  Edw.  6,  c.  24,  he  may  be  indicted  in  the  county  where  the  party 
lied,  though  the  stroke  were  in  another  county ;  and  also,  the  offender  shall  be  tried 
Jiere,  but  an  appeal  may  be  brought  in  either  county."  Nor  was  that  evil  confined  to 
ht  cases  of  felonious  killing,  for  in  p.  66  it  is  said,  "  But  although  lie  hath  power  to 
take  an  inquisition  touching  the  death  of  a  man,  it  must  be  super  visum  corporis,  and 
lot  otherwise.  And  therefore,  in  ancient  times,  if  a  man  were  hurt  in  the  county  of 
^.  and  died  in  the  county  of  B.,  the  coroner  of  the  county  of  B.  could  not  take  an 
inquisition  of  his  death,  because  the  stroke  was  not  given  in  that  county,  nor  could  the 
wnmer  of  the  county  of  A.  take  an  inquisition,  because  the  body  was  in  the  county 
of  B.,  but  they  used  to  remove  the  body  into  the  county  of  A.,  and  there  the  coroner 
rf  that  county  to  take  the  inquisition  (citing  6  H.  7,  10,  a).  But  this  would  not 
mil,  till  the  stat.  of  2  &  3  Edw.  6,  c.  24,  gave  a  remedy  in  this  case  by  indicting  ai^d 

(a)  The  words  are,  "  and  none  thereafter  shall  and  that  there  is  no  reasonable  suspicion  qf  murder 

bke  any  inquisition  which  belongs  to  the  office  of  or  manslaughter,  he  ought  to  abstain  from  sammoa- 

9>0Ber  within  snch  borongb,  save  only  the  coroner  ing  a  jury,  and  the  body,  in  order  to  an  inquest, 

nfnm  time  to  time  to  be  appointed.*'  must  be  removed  into  the  county  where  the  clr- 

(()  The  following  passage  occurs  in  the  judgment  cumstances  toolc  place.    If,  however,  the  coroner 

If  the  Court  in  R,  ▼.  The  Great  Western  Railway  has  reason  to  suspect  murder  or  manslaughter  to 

SM^oMy: — "The  mere  fact  of  a  body  lying  dead  have  been  committed,  or  if  it  does  not  appear  on 

ioes  not  gire  the  coroner  jurisdiction,  nor  even  the  inquiry  by  him  that  the  circumstances  occurred  out 

keomstance  that  the  death  was  sudden :    Uiere  of  his  jurisdiction,  he  is  bound  to  summon  a  jury ; 

«^t  to  be  a  reasonable  suspicion  that  the  party  and  then,  if  in  the  course  of  evidence  it  should  ap- 

me  to  Us  death  by  violent  or  unnatural  means :  pear  that  the  circumstances  occurred  out  of  ms 

I  SMt*s  P.  C.  382,  citing  three  MS.  cases ;  and  see  jurisdiction  and  no  murder  or  manslaughter  is  sus- 

dio  A.  T.  The  Justices  of  Kent  (1  East,  229) ;  and  pected,  the  coroner  must  stop  the  proceedinei  and 


I.  T.  The  Justices  of  Norfolk  (Nol.  Ca.  Just.  P.  discharge  the  jury.     This  is  what  he  would  have 

141),  which  is  one  of  the  cases  cited  in  1  East,  been  obliged  to  do  before  stat.  2  &  3  Ed.  6,  e.  24, 

P.O.  382.    The  coroner  must,  therefore,  before  he  in  all  cases  where  snch  circumstances  appeared; 

nmmons  a  jury,  make  some  inquiry ;  and  if  on  that  and  this  he  must  do  still,  unless  it  be  a  supposed 

bqoiry  he  finds  that  the  circumstances  which  occa-  ease  of  murder  or  manslaughter,  when  he  aiist 

'the  death  happened  out  of  his  jurisdiction^  proceed  till  the  jury  find  their  verdiet. 
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trying  him  in  the  county  where  he  died."  Since  the  passing  of  that  statute,  therefiirc; 
the  place  of  the  death  has  generally  heen  considered  the  important  matter  with  reference 
to  the  question  of  jurisdiction ;  and  thus  in  R.  v.  The  Grand  Junction  Railway  Comply 
(11  Ad.  &  £.  128,  a),  it  was  admitted  that  it  is  no  objection  to  a  coroner's  inquisitioo, 
super  visum  corporis,  that  it  purports  to  be  taken  in  county  A.,  whereas  the  ciaie 
of  death  appears  to  have  occurred  in  county  B. ;  and  in  R.  ▼.  Evett  (6  B.  &  C.  247)» 
a  coroner's  inquisition  was  quashed,  because  (amongst  other  defects)  it  omitted  to  ^ts 
the  place  where  the  death  happened,  or  where  the  body  was  found,  the  Court  there 
observing,  "  It  is  essential  to  state  the  place  of  the  death  and  the  finding  of  the  body, 
in  order  to  originate  the  jurisdiction  of  the  coroner."  Here  the  order  itself  finds  thit 
the  deaths  occurred  witlun  the  boroughs  of  Bolton  and  Manchester ;  the  inquisitions, 
therefore,  do  or  may  belong  to  the  office  of  coroner  within  those  boroughs ;  and  if  so, 
the  county  coroner  is  expressly  prohibited  from  holding  them  by  the  sixty-second 
section  of  the  Municipal  Corporations  Act.  Upon  these  grounds,  this  rule  moat  be 
made  absolute. 

Lord  Drnman,  C.  J.— We  cannot  distinguish  this  from  the  case  of  The  Queen  J,  TV 
Great  Western  Railway  Company^  and  we  are  not  prepared  to  overrule  the  delibente 
decision  of  the  Court  in  that  case.  Here  it  appears,  that  though  the  deaths  happened 
within  the  boroughs,  the  causes  of  death  arose  out  of  the  borough  jurisdiction ;  and 
that  being  so,  the  county  coroner  was  the  only  person  entitled  to  hold  these  inquesti. 
He,  therefore,  has  done  work,  which  he  aloUt  could  do,  and  he  ought  to  be  paid 
for  it. 

Patteson,  J. — I  am  of  the  same  opinion.  The  only  pretence  for  saying  that  the 
county  coroner  had  no  jurisdiction  is  to  be  found  in  the  sixty-second  section  of  the  Muni- 
cipal Corporations  Act ;  but  that  section  does  not  apply  to  the  circumstances  which 
existed  in  the  ninety-four  cases  now  in  question. 

Williams,  J.«  and  Wigbtman,  J.,  concurring. 

Rule  discharged. 


Sittings  after  Easter  Term,  1846. 

Q.B.  Thursday,  May  16. 
Thb  Qubbn  V,  Thb  Inhabitants  of  Grbat  Bolton. 

ff  a  pauper  states  that  she  is  "  receiving  relirf  Jirom^  and  is  actually  chargeable  to,"  pariAJLt 

that  is  sufficient  evidence  qf  ehargeability. 
If  cm  appeal  an  order  be  quashed  on  a  point  qfform,  subject  to  a  case,  the  respondents  mag  oUdks 

second  order  upon  the  same  settlement,  and  theg  may  waive  their  right  to  proceed  with  tks  cue 

granted, 

ON  appeal  against  an  order  for  the  removal  of  Ann  Higginson,  a  pauper,  (km 
Great  Bolton  to  Bradshaw,  the  order  was  quashed,  subject  to  a  case  which— 
as  for  as  it  related  to  the  points  on  which  the  judgment  turns— was  as  follows  :— 

An  order,  dated  Aug.  17, 1843,  had  been  made  for  the  removal  of  the  pauper,  Ann 
Higginson,  from  the  township  of  Great  Bolton  to  the  township  of  Bradshaw.  An 
appeal  against  that  order  was  entered  and  respited  at  the  next  borough  sessions  for 
Bolton,  and  in  January,  1844,  the  trial  took  place,  when  the  Court  quashed  the  order, 
upon  the  ground  that  "  no  copy  or  counterpart  of  the  said  order  of  removal  has  been 
sent  to  us  (the  appellants)  by  post  or  otherwise  ;"  it  being  shewn  that  the  signatures 
of  the  two  justices  had  been  omitted  in  transcribing  the  order  in  the  copy  sent.  The 
order  was,  however,  quashed,  subject  to  a  case  for  the  opinion  of  the  Court  of  Queen's 
Bench.  The  case  states  that  "the  respondents,  however,  took  no  steps  towards 
stating  such  case,  nor  ever  communicated  with  the  appellants  as  to  proceeding  with  or 
abandoning  the  said  case,  nor  did  they  make  any  motion  in  the  said  Court  of  Quarter 
Sessions  relative  thereto ;  but  the  pauper  having  since  the  quashing  of  the  former 
order  become  again  chai^geable  to  and  relieved  by  Great  Bolton^  the  lespcmdeDts 
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okteiiied  motilier  order  of  justices  for  the  removal  of  the  pauper  from  Ghreat  BoHoii  to 
Bndshaw,  which  order  was  made  upon  fresh  examination,  and  bears  date  the  1 7th 
Mnuuy,  1844,  and  is  the  order  last  appealed  against.  The  settiement  stated  in  the 
Ml  examinations,  as  that  upon  which  tiie  second  order  of  removal  was  made,,  was  tiie 
nine  settlement  stated  in  the  examinations  upon  which  the  former  order  had  been 
bonded.  A  true  copy  of  the  order,  dated  17th  February,  1844,  &c.  was  sent  to  tiie 
ippeOants." 

An  i^peal  was  entered  to  the  second  order,  and  tried  at  the  April  Sessions.  The 
leeond  ground  of  appeal  was  as  follows  : — "  That  the  said  order  of  removal,  bearing 
late  17th  of  August  last,  was  set  aside  as  aforesaid,  and  that  no  settiement  has  been 
pined  by  the  said  Ann  Higginson,  nor  has  she  in  any  way  become  entitied  to  any 
ettlement  in  the  said  township  since  the  17th  of  August  last." 

The  third  ground  of  appeal  was  as  follows : — "  That  on  such  appeal  as  aforesaid  the 
Ntd  order  of  removal,  dated  the  17th  day  of  August  last,  was  by  the  said  Court  of 
Quarter  Sessions  set  aside,  subject  to  a  case  to  be  stated  for  the  opinion  of  the  Court 
if  Queen's  Bench ;  and  that  the  said  order  of  the  said  Court  of  Quarter  Sessions^ 
lolden,  &c.  has  not  been  in  any  manner  reversed  or  altered,  but  the  same  is  still  in 
broe  and  effect ;  and  that  it  does  not  appear  by  the  examinations  on  which  the  said 
3ider  of  removal  of  the  17th  of  February  was  made,  that  since  the  said  17th  of 
August  any  fresh  groimds  for  the  removal  of  the  said  Ann  Higginson  from  your  said 
township,  &c.  have  arisen,  nor  that  any  settiement  since  that  time  has  been  gained  by 
the  said  Ann  Higginson  in  our  said  township  since  the  said  1 7th  day  of  August  last.^ 

The  fourth  ground  of  appeal  was  as  follows : — "  That  on  such  appeal  the  said  order, 
ke.  was  set  aside,  subject  to  a  case  as  aforesaid ;  and  that  at  the  time  when  the  order 
if  removal  now  appealed  against  was  made,  the  said  case  had  not  been  submitted  to 
lie  said  Court  of  Queen's  Bench  for  their  opinion,  but  that  the  same  might  have  been 
aken  up  by  your  said  township  before  or  after  the  said  17th  iday  of  February  last,  and 
he  judgment  of  the  said  Court  of  Queen's  Bench  might  in  due  course  of  law  ha¥e 
een  obtained  thereon ;  and  if  on  such  judgment  the  decision  of  the  said  Court  of 
biarter  Sessions  for  the  said  borough  of  Bolton  had  been  reversed,  the  said  original 
rder  of  removal,  bearing  date  the  17th  day  of  August  last,  would  have  been  confirmed, 
ud  that  the  said  order  of  the  said  17th  of  February  was  illegally  and  improperly 
btained." 

The  fifth  ground  of  appeal  was  as  follows  :— "  That  the  examinations,  &c.  do  not 
ontain  the  best  or  any-  sufficient  evidence  or  proof  that  the  said  Ann  Higginson  was, 
levious  to,  or  at  the  time  of  making,  or  at  the  date  of  the  said  order  of  removal 
low  appealed  against,  actually  chargeable  to  your  said  township  of  Ghreat  Bolton,  no 
tatement  being  therein  made  of  any  relief  having  been  afforded  to  her,  nor  of  any 
oooey  or  other  thing  having  been  given  to  her  by  your  said  township,  nor  any  facts 
tited  to  prove  her  chargeability,  the  same  being  stated  only  by  way  of  inference,  and 
lot  by  allegation  of  feu^ts." 

The  statement  of  chargeability  wtis  contained  in  Ann  Higginson's  own  examination : 
*  1  am  unable  to  maintain  myseUT,  and  am  now  residing  in,  and  receiving  relief  from, 
ind  am  actually  chargeable  to  the  said  township  of  Great  Bolton." 

The  case  was  argued  on  April  SOth,  last  Easter  Term. 

Worthy  (with  whom  was  Pickering),  against  the  order  of  Sessions. — ^The 
eoond  order  might  have  been  properly  made.  The  objection  to  the  first  order  was 
BOely  to  the  effect  that  a  magistrate's  name  was  omitted  in  the  signfiture  of  the  copy 
i  the  first  order,  which  is  a  mere  matter  of  form,  and  the  discharge  of  the  appeal  is 
bcisive  only  as  to  the  point  then  at  issue.  {Rex  y.  Osgathorpe,  Burr.  S.C.  261  ; 
^Str.  1256.)  The  sending  of  an  order  is  merely  the  condition  of  removability,  and 
^  tiie  settiement  itself ;  it  may  or  may  not  be  a  proof  of  settiement ;  it  is  condusive 
>ity  as  to  the  point  which  it  decides,  i.e.  that,  at  the  time  when  the  order  was  made, 
'WqipeUant  parish  was  not  bound  to  receive  the  pauper.  (Rex  v.  Wick  Si,  Lawrence, 
^B.  &  Ad.  526.)  The  removal  may  have  been  premature,  as  in  this  case.  (Rex  ▼• 
fieehck,  5  B.  &  Cr.  511  ;  Reg.  v.  Wye,  7  Ad.  &  £11.  761.)  Where  the  examination 
s  deficient  in  a  material  point,  the  order  is  quashed  conclusively  (Reg.  v.  Ckarlbmy 
^9kui,  3  QJB.  378) ;  but  here  a  new  state  of  things  has  arisen,  and  fresh  charge- 
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ability  has  supervened,  which  entitles  the  respondents  to  remove  again.  {Beg.  v.  Per* 
emabuloe,  3  CtB.  400 ;  Reg.  r.  St.  Pancrat,  3  Q3.  347.) 

Pashleg,  in  support  of  the  order  of  Sessions. — ^Here  the  respondents  omitted  to  Mad 
a  material  part  of  the  order,  and  it  was  incumbent  on  them  to  send  the  whole.  (&y. 
▼.  Outwell,  9  Ad.  &  Ell.  836.)     The  cases  cited  have  nothing  to  do  with  thepoDt 
here  ;  the  settlement  remains  the  same  ;  it  is  nowise  changed.    The  Sessions  aie  fte 
judges  of  what  are  merits,  aud  of  what  was  a  final  decision*     (Ex  parte  Aekmortk,  3 
Q.B.  397,  note  a.)     Here  a  case  was  granted ;  the  whole  record  was  before,  or  mig^ 
have  been  brought  before  this  Court.     The  first  decision  was  concluflive*    (Bat  t. 
Justices  of  West  Riding,  3  T.  R.  776  ;  Reg.  v.  Middlesex,  9  Dowi.  163  ;  Reg.  v.  &. 
Pancras  is  distinguishable ;  Reg,  v.  Stamford,  1  Bit.  &  Sym.  M.  G,  163.)     [P&tr- 
SON,  J. — ^This  is  much  like  this  Court  setting  aside  service  of  summons.    Do  yoa 
mean  to  say  you  could  not  issue  a  seoond  summons?]     Here  the  retqpondeats  hid 
liberty  to  state  a  case,  and  chose  to  state  none.    The  Court  is  oonfined  to  the  pokit 
stated  in  the  case.     {Reg.  v.  Skeffington,  3  B.  &  Aid.  385  ;     Reg.  v.  West  Ri^,  2 
Q.B.  705.)     The  party  here  had  the  benefit  of  the  judgment  of  a  court  of  record,  nd 
-should  abide  by  it.     Matter  of  record  can  only  be  got  rid  of  by  matter  of  reeovi 
Here  there  was  lis  pendens  to  be  got  rid  of  before  new  litigadon  can  begin.    Padkn 
then  cited  Knight's  case  (2  Ld.  Haym ;  1  Nol.  P.L.  58) ;  Rex  v.  Warwi^A  (2  Sir. 
991)  ;  R.  V.  Sparrow  (2  T.  R.  196) ;  R.  v.  West  Riding  Justices  (1  A.  &  £.  60(9 
R.  V.  Suffolk  Justices  (6  A.  &  E.  109)  ;  R.  v.  Northamptonshire  JJ.  (6  A.  &  E.  11) 
Co.  Litt.  131,  a ;  R.y.  Oundle  (11  L.  J.  M.  79)  ;  R.  v.  Brixham  (8  A.  &  E.  376) 
Ex  parte  Thornton  (11  Law  Jour.  40;  Co.  Litt.  131,  a;  Sheppard's  Toucfastmie; 
Fttirhrass  v.  Pettit  (12  M.  &  W.  453),  &c.  &c.  Chargeability  is  clearly  not  sufficiendj 
stated  here.     (Reg.  v.  High  Bickington,  3  Q.  B.  790,  1  Bit.  &  Sym.  1 ;  Reg.  v.  If^ 
ford,  1  Bit.  &  Sjrm.  50.)     Relief  is  far  too  ambiguous  a  term ;   it  may  be  any  sort  of 
relief — it  may  be  in  the  atmosphere.     It  must  be  stated  in  some  concrete  form,  not  as 
a  mere  abstraction.    Supposing  the  pauper  had  had  relief  from  a  Court  of  Chancery, 
would  that  be  relief  ? 

S.  Wortley,  in  reply.— All  the  cases  were  where  the  decision  was  that  the  Mtne 
thing  could  not  be  twice  decided ;  but  there  is  no  analogy  whatever  in  this  case.  Thtf 
of  12.  v.  St.  Pancras  was  a  second  removal,  and  there  was  no  appeal ;  hot  that  is  adj 
stronger  in  our  favour,  for  the  Court  still  held  that  they  might  refrain  from  avtiUn^ 
themselves  of  that  order,  and  obtain  another,  although  the  first  order  was  still  in  foioe. 
Can  the  first  order  in  this  case  derive  greater  force  because  it  has  been  appetled 
against  ?  But  there  has  been  a  new  state  of  fieusts.  All  that  had  been  decided  betoo 
was,  that  the  pauper  was  not  proved  to  be  chargeable  at  that  time. 

Pickering  (same  side)  cited  Rex\.  Barham  (8  B.  &  Cr.  99),  and  Rex  v.  Willou^ 
(4  Ad.  &  Ell.  143).  Suppose,  after  an  order  of  removal,  in  point  of  fact  a  pauper  liaa 
not  been  removed,  would  the  one  order  prevent  another  order  ?  On  the  contrary,  the 
former  order  would  make  it  only  stronger.  Whether  the  first  order  is  quashed  or  con- 
firmed, there  is  no  sort  of  reason  why  there  should  not  be  another  after  abandonmg  the 
first.  Cur.  adv.  vult. 

Judgment. 

Lord  Denman,  C.J.,  now  delivered  the  judgment  of  the  Court. — In  this  case  it 
appeared  that  Ann  Higginson,  a  pauper,  was  duly  removed  by  the  order  of  two  jostioes 
on  the  17th  of  August,  1843,  from  the  township  of  (jreat  Bolton,  in  Lancashire,  to  die 
township  of  Bradshaw,  in  the  county  of  Lancaster.  Bradshaw  appealed  to  the  BoUw 
Borough  Sessions,  and  the  said  order  of  removal  was  quashed,  on  the  ground  that  tiie 
removing  township  had  sent  to  Bradshaw  no  notice  of  the  chargeabUity ;  the  copy  of 
the  order  of  removal  omitting  the  signatures  of  the  two  justices.  The  Court  of  Qoarter 
Sessions  granted  a  case  for  the  opinion  of  this  Court  upon  the  validity  of  this  objectkn. 
No  steps  were  taken  in  consequence  by  the  respondents,  but  on  the  1 7th  of  Februoy, 
1844,  the  pauper  continuing  to  be  chargeable,  they  procured  a  fresh  order,  withtk 
aame  exphmation  of  the  pauper  settlement,  and  thus  abandoned  their  former  order  of  Au« 
gust,  1843.  At  the  Quarter  Sessions  for  the  borough  of  Bolton,  on  the  4th  of  July  hot, 
the  last-mentioned  order  was  quashed,  subject  to  a  case  which  raises  three  queatioas  toi 
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'Ojnnion  :  first,  whether  the  statement  of  the  pauper  being  chargeable  was  sufficient; 
(mdly,  whether  it  was  competent  for  the  respondents  to  obtain  a  fresh  order  of 
unral  after  having  abandoned  the  order  of  the  17th  August,  as  above  stated;  and 
!dly,  whether  the  order  of  removal  quashed  was  conclusive  under  the  circumstances 
linst  the  respondent  township,  so  as  to  prevent  a  fresh  order  being  obtained.  The 
;  and  most  material  question  we  shall  consider  first.  The  rule  that  an  order  of 
loval  quashed  is  conclusive  between  the  same  parties  is  always  open  to  the  question 
^ther  a  fresh  settlement  had  been  made.  This  is  founded  upon  a  very  clear  and 
illigible  principle ;  the  doctrine,  however,  in  many  cases  that  have  been  decided,  has 
Q  carried  farther,  at  the  head  of  which  stands  Reg.  v.  Wick  St,  Lawrence,  in  which 
second  point  decided  was,  that  after  a  case  had  been  adjudicated,  the  first  order  is 
conclusive,  or,  in  other  words,  that  the  second  order  may  be  made,  though  no  sub- 
nent  settlement  has  intervened.  The  case  of  Rex  v.  Wheelock,  wiUiout  mentioning 
^  more,  is  a  strong  authority  on  the  same  point  in  the  present  case ;  and  our  opinioa 
Offmed  cm  the  particular  fact  that  the  first  ordo:  was  quashed  on  a  matter  as  clearly 
tatter  of  form  as  can  well  be  imagined.  The  omission  in  the  order  of  the  signatures 
te  two  justices  was  not  calculated,  by  any  possiblity,  to  mislead,  or  create  the 
htest  doubt  or  uncertainty  as  to  the  case.  Whether  the  objection  so  taken  ought  or 
;ht  not  to  have  prevailed,  it  is  unnecessary  to  offer  any  opinion  ;'but  it  is  obvious,  if 
appellants  had  any  merits,  and  were  disposed  to  try  them,  it  would  not  have  been  taken. 
I  tlunk,  however,  there  were  other  grounds  to  justify  a  second  order  of  removal  after 
former  one  was  quashed ;  how  conld  the  justices  make  an  order  of  removal  after 
former  order  was  quashed  without  a  new  settlement  accruing  ?  It  is  hardly  possi- 
to  conceive  a  stronger  case  than  the  present  to  warrant  such  a  proceeding ;  and  rest-^ 
on  that  ground,  we  are  of  opinion  in  this  case  the  objection  ought  not  to  prevail, 
the  second  point  we  think  there  was  nothing  final  and  conclusive  in  the  respondent's 
log  applied  for  and  obtained  from  the  Court  of  Quarter  Sessions  liberty  to  state  a 
;,  so  as  to  preclude  them  from  having  recourse  to  any  other  form  of  proceeding.  No 
mpt  has  been  made  to  pursue  both  remedies  at  once ;  on  the  contrary,  it  is  stated 
t  no  steps  had  been  taken  to  bring  up  the  case  to  this  court ;  and  they  must  be  con- 
ved  as  having  abandoned  it  altogether.  The  appellants,  it  must  be  observed,  have 
a  in  no  d^ree  affected  by  the  application  to  the  Sessions,  and  their  having  granted  a 
fi.  Upon  the  last  point,  that  of  chargeability,  the  examination  of  the  pauper  is  as 
ows  : — "  I  am  unable  to  maintain  myself.  I  am  now  residing  in,  and  receiving 
ef  from,  and  am  actually  chargeable  to,  the  said  township  of  Great  Bolton."  We 
ik  this  statement  goes  further  than  a  mere  allegation  that  the  pauper  was  actually 
igeable  to  the  parish.  It  has  been  held  that  the  mere  receiving  relief,  in  whatever 
|ie,  would  make  the  pauper  so  receiving  it  actually  chargeable.  We  think,  therefore^ 
( order  of  Sessions  must  be  quashed. 

Order  quashed. 
.a  8. 
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TRINITY  TERM. 


QB.  Thursday y  May  29. 

ThB  QuBBN  t;.  KiLLBBBT. 

Where  the  appellante  rely  on  a  variance  in  the  examination,  they  must  ipeeificaily  set  it  on/. 

THE  Sessions  had  confirmed  an  order  subject  to  a  case. 
The  examination  set  up  two  classes  of  settlement ;  one,  hiring  and  service  with 
Thomas  Booth,  and  service  thereunder  in  the  appellant  parish  for  two  years,  from 
November,  1819,  to  November,  1821 ;  the  other,  hiring  and  service  with  James  Boodi, 
the  son  of  the  said  Thomas  Booth,  and  service  thereunder  in  the  said  appellant  paiishy 
for  a  year,  "  after  the  expiration  of  the  said  service  with  the  said  Tliomas  Boddi.'' 
The  examinations  also  shewed  that  the  pauper  had  married  in  March,  1S22.  The 
grounds  of  appeal  traversed  the  first  class  of  settlement ;  they  also  traversed  the  second 
class  of  settlement  in  the  words  of  the  pauper,  that  he  did  not  gain  a  settlement,  ftc. 
by  hiring  and  service,  &c.  "  after  the  expiration  of  the  said  service  with  the  said  Tho- 
mas Booth,"  &c.  At  the  trial,  it  appeared  that  the  service  with  Thomas  Booth  had 
been  from  November,  1817,  to  November,  1819,  and  the  first  ground  of  setdement 
was  abandoned.  The  appellants  then  contended  that  the  variance  vitiated  the  second 
ground  of  settlement  as  stated  in  the  examination,  and  that  their  ground  of  appeal  let 
in  the  objection.  The  Sessions  thought  that  the  grounds  of  appeal  did  not  let  in  the 
objection,  and  confirmed  the  order.  The  question  for  the  opinion  of  the  Court  was, 
whether  the  Sessions  had  decided  aright. 

Grey,  in  support  of  the  order  of  Sessions. — ^The  statement  of  the  second  ground  of 
settlement  is  not  so  connected  with  the  statement  of  the  first  as  that  the  variance 
affects  both.  Then,  if  the  appellants  meant  that  the  date  of  the  commencement  of 
the  said  service  ought  to  have  been  given,  they  should  have  said  so ;  and  as  they  have 
not  done  so,  there  is  an  end  of  the  matter.  (/2.  v.  The  West  Riding  Justices,  10  A. 
&  £.  685.) 

Grainger,  contrk. — If  the  pauper  meant  by  "after,"  immediately  after,  then  tiie 
variance  does  affect  the  second  settlement ;  if  he  did  not  mean  "  immediately  after," 
then  the  date  ought  to  have  appeared,  because  the  fact  that  the  marriage  took  place  in 
March,  1822,  shews  that  the  year  from  November,  1821,  to  November,  1822,  coaU 
not  have  been  meant.  This  must  import  some  averment  of  time ;  whatever  it  may  be» 
it  is  traversed  by  a  traverse  in  the  words  of  the  pauper. 

LoBD  Denman,  C.J. — The  question  is,  whether  the  objection  founded  on  the  varianoe 
was  open  to  the  appellants  on  their  ground  of  appeal  to  the  second  settlement.  Hie 
issue  raised  is,  whether  the  pauper  did  serve,  and  for  a  year,  under  a  contract  of  hiring 
and  service  with  James  Booth,  after  the  expiration  of  the  service  with  Thomas  Booth ; 
and  nothing  is  said  about  any  particular  year.  That  being  so,  I  cannot  think  tiiat  t 
traverse  in  the  very  words  of  the  pauper  lets  in  an  objection  that  is  founded  on  t 
Tariance  from  a  year  said  to  have  been  stated. 

Patteson,  J. — Unless  we  give  a  very  strict  interpretation  to  the  word  "  said"  in  tlie 
phrase  "  said  service,"  we  must  hold  that  the  Sessions  have  done  right.  I  think  thtt 
the  word  "  said"  applies  to  "  service"  only,  and  does  not  include  the  particular  date  of 
the  first  service  set  out  in  the  statement  of  it. 

Williams,  J. — I  am  of  the  same  opinion.  If  the  appellants  relied  on  the  varianoe, 
they  should  have  pointed  it  out. 

CoLEBiDGE,  J. — Mr.  Grainger's  argument  is  not  to  be  supported  unless  the  state- 
aient  of  a  specific  service  included  the  statement  of  a  specific  year.  The  foundation  fer 
that  fails  altogether,  because  no  date  at  all  is  given. 

Rule  Hsckargei' 

J.  a  s. 
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Q.B.  Saturday,  May.3l. 

The  Qubbn  v.  East  Rainton. 

Hiring  and  service  eeitlemenU 

Where  a  deed  i»  produced  brfore  the  removing  Justices,  a  copy  of  thai  deed  must  be  tent  to  the  receiv- 
ing  parish,  together  with  the  examination;  its  omission  is  fatal  to  the  order,  and  not  cured  by 
sending  it  afterwards, 

ON  appeal  against  an  order  for  the  removal  of  J.  Spence,  a  widow,  and  children,  in 
virtue  of  a  derivative  settlement  alleged  to  have  been  gained  by  the  husband  of 
the  pauper,  as  a  pitman  in  the  colliery  of  the  Marquis  of  Londonderry,  the  case  stated 
that,  at  the  examination  before  the  justices,  a  witness  produced  a  pit  bond,  by  which 
the  pauper's  husband  and  other  workmen  were  engaged  for  one  whole  year,  from  the 
5th  of  April,  1829,  to  the  5th  of  April,  1830,  "  to  hew,  drive,  and  put  coal,"  at  24s. 
per  fortni^t,  with  a  lesser  scale  of  payment  when  unemployed.  No  copy  of  the  pit 
bond  was  sent  with  the  examination  until  after  notice  of  appeal.  The  Sessions 
confirmed  the  order,  subject  to  the  opinion  of  this  Court. 

Otter,  in  support  of  the  order. — ^The  question  arises  on  the  ninth  to  thirteenth 
grounds,  that  the  evidence  should  have  set  forth  a  copy,  and  that  the  respondents  should 
have  sent  the  copy.  It  is  a  general  proposition,  that  all  the  evidence  produced  before 
the  justices  must  be  sent  to  the  other  parish,  according  to  the  case  of  Reg,  v.  OutwelL 
But  this  does  not  extend  to  all  documents,  and,  if  so,  then  only  to  such  documents  as 
the  respondents  have  power  over.  In  case  of  an  estate  settlement,  there  is  no  power 
which  enables  a  parish  to  obtain  the  title-deeds  of  such  estate.  If  the  Court  construes 
Ac  Act  strictly,  we  must  send  all  oral  as  well  as  documentary  evidence.  [Williams, 
J. — Suppose  the  deed  had  not  been  before  the  justices  at  all.  Here  they  had  the  deed 
before  them,  and,  therefore,  why  not  send  a  copy  ?]  If  examination  in  the  Act  means 
all  the  evidence,  documentary  and  oral,  then  all  must  be  sent;  and  the  case  of 
secondary  evidence  does  not  arise,  and  no  excuse  can  be  offered  if  every  word  be  not 
sent.  But  now,  who  knows  that  we  did  not  send  copies  ?  The  Court  is  jsl  competent 
Court.  The  examination  is  attested  by  their  names.  It  is  to  be  presumed  that  they 
did  send  all  that  it  was  material  to  send.  The  copy  was  not  served  till  after  the  grounds 
of  appeal  were  served,  but  previous  to  the  trial  of  appeal.  The  Sessions,  however,  have 
confirmed  the  order,  and  by  so  doing  have  found  it  to  be  sent  in  time.  [By  the 
Court. — ^Not  so ;  they  might  have  confirmed  the  order,  though  no  copy  had  been  sent.] 
But  the  fact  is  not  found  either  way.  But  the  evidence  of  production  of  bond  is  a  copy 
of  the  bond,  and  there  is  no  evidence  the  other  way.  [Pattbson,  J. — ^But  the  bond 
contains  a  great  many  conditions.]  But  it  is  not  shewn  that  that  was  the  same 
bond.  [Williams,  J. — ^But  the  examination  traces  the  settlement  to  a  certain  service 
particularized  in  the  bond,  with  which  the  date  and  fact  agree.  Why  are  we  to  pre- 
sume that  it  is  another  bond  ?]  The  justices  have  decided  upon  the  sufficiency  of 
the  evidence.  (Reg.  v.  Kesteven,  1  Bit.  &  Sym.  50.)  [Coleridge,  J.— They  in  effect 
say  that  the  copy  vrta  not  sent,  for  they  say  **  afterwards  "  a  copy  of  the  bond  was 
sent.]     If  the  order  of  Sessions  is  quashed,  the  order  of  removal  is  good. 

Grainger,  control,  was  not  heard. 

Loan  Dbnman,  C,  J. — ^We  think  this  case  free  of  doubt. 

Colkbidgk,  J. — I  think  that  there  is  no  excuse  for  not  sending  a  copy  of  the  bond. 
The  Court  does  not  wish  to  go  beyond  sa3ring  that  where  a  copy  of  the  document  is 
not  sent,  a  good  excuse  at  least  should  be  offered  in  its  stead. 

Order  quashed, 

J.  C.  S. 
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The  Queen  w.  St.  Ma&garet's,  Wbstminstbb. 

Where  it  clearly  appears  that  there  ia  a  paternal  eeiilement  tuieequent  to  a  maternal  one,  it  mutt  U 
inquired  into,  otherwise  the  prior  settlement  will  not  support  the  order. 

ON  an  appeal  against  an  order  for  the  removal  of  a  pauper,  named  Henrietta 
Matthews,  from  St.  Margaret's,  Westminster,  to  St.  James's.  Bath,  the  order 
'was  quashed.  It  appeared  from  the  case  that  a  maternal  settlement  was  made  ont 
by  the  renting  of  a  tenement,  described  as  No.  3,  Hot-bath-street,  in  the  parish  o{ 
St.  James,  Bath ;  but  the  evidence  went  to  shew  that  the  pauper's  father  had  sul>^^ 
quently  rented  another  house,  described  as  being  "  No.  8,  in  Hot-bath-street  q/wv- 
said"  The  first  question  was,  whether  the  word  "  aforesaid"  applied  to  the  parish* 
and  sufficiently  stated  that  No.  8  was  in  the  parish  of  St.  James,  Bath.  The  second 
question  raised  by  the  case  was,  whether  the  first  settlement  was  good  in  the  event  cf 
tiie  last  renting  being  held  to  be  insufiiciently  stated ;  and,  whether  the  maternal  settle- 
ment can  take  effect,  it  being  shewn  by  the  examination  that  a  subsequent  settlement 
ex  parte  paternd  had  been  gained. 

Phin. — I  contend  that  the  word  "  aforesaid"  applied  to  the  name  of  the  street,  and 
clearly  not  to  the  parish.  No.  8  may  be  in  one  parish,  and  No.  3  in  another.  There 
is  a  case  where  a  man  slept  with  his  head  in  one  parish  and  his  feet  in  another.  Tlie 
parish,  in  the  second  alleged  settlement,  is  not  stated,  and  no  settlement,  therefore, 
is  made  out  at  No.  8.  [By  the  Court. — ^We  think  that  the  word  "  aforesaid"  doe$ 
not  specify  the  parish.]  But  the  respondents  cannot  revert  to  a  maiden  settlement, 
where  it  appears  on  the  face  of  the  examination  that  a  subsequent  settlement  existed, 
though  it  does  not  appear  in  what  parish.  (Rex  v.  Beverley,  1  B.  &  Ad.  201 ;  Eeg, 
V.  Yelvertoft,  1  Dav.  &  Mer.  310;  Rex  v.  Harberton,  12  East.)  It  was  the  duty  of 
the  respondents  to  go  on  and  make  inquiry,  and  state  the  last  settlement,  whererer 
another  settlement  appears  to  have  existed  by  the  evidence  laid  before  the  remoTing 
justices. 

Bodkin,  contr^. — The  ground  of  appeal  on  wliich  they  rely  is,  that  the  settlement 
of  the  mother  cannot  be  set  up,  as  a  good  settlement  appears  elsewhere,  though  the 
examination  does  not  shew  in  what  parish.     How  can  a  good  settlement  be  shewn 
without  shewing  a  parish  ?     It  does  do  so ;  but  the  Court  is  asked  to  assume  a  hig^ 
improbable  fact,  that  No.  3  and  No.  8  are  not  in  the  same  parish.     [Coleridge,  J.-> 
Why  is  that  highly  improbable  ?  the  line  must  pass  somewhere.]      But  even  if  the   ^ 
parish  be  not  stated,  the  respondents  have  a  right  to  rely  on  which  settlement  Aey    j 
choose.     Reg.  v.  Latchford  (1  N.  S.  C.  387)  shews,  that  if  the  respondents  state  more  \ 
than  one  settlement,  they  are  at  liberty  to  rely  on  either.     Here  there  is  a  good   j 
settlement  set  forth   by  the  residence  of   the  mother  in  No.  3,  Hot -bath -street; 
which  is  stated  to  be  in  the  parish  of  St.  James,  and  that  sufi^ces. 

Lord  Denman,  C.  J. — We  think  that  in  this  case  the  Sessions  did  right.  If,  on 
the  trial  of  the  appeal,  one  settlement  only  had  been  stated,  they  might  have  rested 
there ;  but  here  another  appears,  and  the  respondents  would  be  boxmd  to  inquire  into 
it,  and  state  it  properly.  The  same  rule  holds  in  the  examination.  It  here  shews  a 
subsequent  settlement  by  the  pauper's  father.  No  parish  appears  to  be  stated,  and  all 
England  being  parochial,  with  the  smallest  possible  exceptions,  the  parish  should  hive 
been  stated ;  and  the  Sessions  were  right  in  saying  that  tiie  respondents  must  shewtiie 
last  settlement,  and  where  it  was. 

Patteson,  J. — Here  it  clearly  appears  that  there  was  a  setdement  of  the  fsSSus 
somewhere  else,  and  therefore  that  of  the  mother  cannot  be  supported. 

Coleridge,  J. — Reg.  v.  Latchford  merely  goes  to  this  length,  that  a  party  shall  not 
be  stopped  at  one  settlement,  but  may  go  on,  and  prove  another,  where  two  or  three 
are  stated,  and  both  were  sufficiently  stated  in  that  case.  Here  the  objection  refers  not 
to  what  took  place  before  the  justices,  but  to  the  order  of  removal  itself,  which  alooe 
shews  a  perfect  settlement  ex  parte  matemd.  But  to  maternal  settlements  this  rice 
attaches  :  they  are  alone  valid  where  no  paternal  settlement  appears.    Here  they  do 


TBIIOTY  TEBM,  184fi.  369 

iliev  a  patemal  settlement,  but  they  have  omitted  to  shew  in  which  parish,  which, 
with  the  least  inquiry,  might  have  been  done.  The  place  must  have  been  parochial, 
and  the  parish  ought  to  have  been  ascertained  and  stated. 

Order  of  Sessions  confirmed,  quashing  the  original  order. 
J,  C,  S. 


Q.B.  Thursday,  May  22. 

The  Queen  v.  Mortlock  and  Others. 

J»  itrder  qfSeuiont  ordered  the  appellanU  to  pay  a  certain  mm  of  money  a$  costs,  on  service  qfthe 

mrder,  or  a  true  copy  ihereqf. 
MM,  that  the  eenice  of  the  copy  sufficed,  and  that  it  was  not  necessary  that  the  costs  should  have 

keen  named  hy  the  Juetiees,  but  that  it  is  to  be  understood  that  the  clerk  qf  the  peace  should  settle 


An  a^fonmed  Seteione  may  make  an  order  when  a  previous  Sessions  have  heard  the  case — Coleridge, 

J.,  dmbitante, 
O  is  not  necessary  to  give  notice  to  the  drfendants  to  produce  an  order  of  Sessions  or  notice  thereqf 

m  the  trial  of  an  indictment  against  them  for  disobeying  the  order, 

F3ICTMENT  against  the  defendants  as  occupiers  of  land  in  the  county  of  Cam- 
bridge, for  disobeying  the  following  order  of  the  Court  of  Quarter  Sessions,  made 
on  the  6th  of  January,  1 843. 
This  day  an  i4>peal  was  entered  by  Robert  Mortlock,  Luke  Staples,  James  Wing 
Dennis,  and  John  Dennis,  against  a  rate  or  assessment  made  for  the  relief  of  the 
poor  of  the  parish  of  Wicken,  in  the  county  of  Cambridge,  and  bearing  date  the 
thirty-first  day  of  October  last.  And  now,  upon  hearing  counsel  and  allegations 
on  both  sides,  and  the  evidence  produced,  this  Court  doth  dismiss  the  said  appeal 
and  doth  confirm  the  said  rate  or  assessment  so  made  as  aforesaid,  and  doth  order 
that  the  said  Robert  Mortlock,  Luke  Staples,  James  Wing  Dennis,  and  John 
Dennis,  immediately  upon  service  of  this  order  or  a  true  copy  thereof,  do  pay  unto 
the  said  churchwardens  and  overseers  of  the  poor  of  the  said  parish  of  Wicken, 
the  sum  of  91/.  9s.  lOd./or  their  costs  and  charges  by  reason  of  the  said  ax)peal. 

By  the  Court, 

Christopher  Pemberton, 

Clerk  of  the  Peace. 
The  indictment  stated,  "  that  a  true  copy  of  the  said  order  was  afterwards  (to  wit, 
tttthe  29th  of  May,  1843)  personally  served  upon  each  of  the  said  defendants,  and 
tbey  had  notice  of  the  contents  thereof,  and  were  requested  to  pay  the  costs,  which 
Siey  refused  to  do  (the  same  being  a  reasonable  sum)."  The  appeal  having  been  dis- 
BiiMed,  the  costs  were  not  taxed  by  the  clerk  of  tlie  peace  during  the  sessions.  In 
Pefaraary,  1 843,  a  bill  of  costs  was  sent  to  the  defendants'  solicitor,  and  on  the  29th  of 
May,  1843,  the  order  was  served,  and  again,  on  the  26th  of  June,  1843,  a  personal 
denoand  was  made  on  the  defendants.  The  appeal  had  been  previously  entered  and 
lespited ;  it  was  subsequently  dismissed,  on  the  ground  that  no  sufficient  notice  had 
heoi  given  to  the  churchwardens  and  overseers.  At  the  trial,  a  verdict  of  guilty 
vas  found  against  the  defendants,  with  leave  to  move. 

Bgles,  Seijt.  now  shewed  cause. — ^The  first  objection  made  is,  that  the  Sessions 

ought  to  have  ordered  the  money  to  have  been  paid  upon  service  of  the  order  itself,  and 

wt  a  copy  is  not  service  of  the  order.     But  the  original  order  is  entered  in  the  minute- 

hfxk,  of  the  sessions.     No  record  is  kept,  and  the  original  order  cannot  be  served.     In 

Beg.  T.  Yeoveley  (8  Ad.  &  Ell.  806)  the  minute-book  of  the  sessions  was  held  to  be  itself 

the  order,  and  to  be  proper  evidence  of  the  order.     It  is  also  objected  that  there  should 

have  been  proof  of  notice  to  the  defendants  to  produce  the  original  order,  to  let  in 

secondary  evidence  of  it.     This  is  clearly  imnecessary.     A  copy  of  an  attorney's  bill  is 

ailmww^U*  in  evidence,  the  original  of  which  has  been  delivered  to  the  defendant,  without 

aotioe  to  produce  the  origmal.     (Collins  v.  Treweek,  6  B.  &  Cr.  394 ;  Anderson  v.  May, 

2  B.  &  Pol.  237.)     Parol  evidence  is  also  admissible  to  support  a  general  description  of 

jm  instrument,  in  the  declaration  in  an  action  of  trover,  wiUiout  giving  previous  notice 

to  produce,  and  this  on  the  ground  that  the  nature  of  the  action  prevents  the  defendant 
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from  being  taken  by  surprise.  (How  and  Another,  execators,  t.  Hall,  14  Eas^  274.)  Tte 
order  itself  is  a  notice,  and  it  is  not  necessary  to  give  notice  to  produce  a  nodce.  TUi 
case  is  similar  to  where  an  indictment  is  preferred  for  stealing  a  bill  of  exchange,  vliidrit 
is  not  requisite  to  ^ve  notice  to  the  prisoner  to  produce,  in  order  to  let  in  parol  evidence. 
(Aickle's  case,  1  Leach,  Cro.  Cas.  330.)  Evidence  may  clearly  be  given,  at  here,  of 
the  contents  of  written  instruments,  or  entries,  or  orders,  which  have  been  aheadj 
shewn  to  be  in  the  possession  of  the  defendant*  (JoUey  v.  Tajflor,  I  Camp.  143.) 
This  indictment  distinctly  charges  the  defendants  with  having  received  a  copy  of  tb 
order. 

Worlledge,  on  the  same  side. — ^A  paper  was  delivered  by  the  derk  of  the  peace  to 
the  solicitor  for  the  prosecution.  Either  that  paper  was  the  original,  or  die  book  wo. 
The  case  of  R,  v.  Yeovcley  shews  that  an  order  of  Sessions  may  be  on  paper,  and  tbt 
parchment  is  not  necessary.  The  solicitor  for  the  prosecution  could  not  compd  th  '. 
derk  of  the  peace  to  give  him  what  he  liked.  If  the  paper  is  not  original,  the  book  of 
the  Sessions  is ;  but  the  Quarter  Sessions  is  a  court  of  record,  and  records  do  mt 
travel  (Alibez  v.  Fumevall,  1  C.  M.  &  R.  277),  and  an  order  for  costs  is  part  of  tht 
judgment,  and  therefore  matter  of  record.  (R,  t.  Stoke  Bliss,  1  New  Seas.  C.  287.) 
It  cannot,  then,  be  contended,  that  a  copy  of  the  paper  delivered  by  the  clerk  of  the 
peace,  and  which,  it  is  not  denied,  does  not  vary  from  the  minute-book,  will  not  satis^ 
every  object  for  which  an  order  should  be  shewn  to  those  whose  duty  it  is  to  ob^  'tL 
Then,  it  is  said,  that  we  should  have  alleged  in  the  indictment  that  the  original  wm 
shewn  ;  but  there  is  not  in  any  of  the  reported  cases  a  precedent  for  such  an  aHega* 
tion.  (R.  V.  Wade,  1  B.  &  Ad.  861 ;  R.  v.  Gilkes,  8  B.  &  C.  439 ;  R.  v.  Gash,  Staik. 
N.  P.  441  ;  R.  V.  Soper,  3  B.  &  C.  357.)  The  objection  to  the  form  of  the  order  o( 
Sessions  is  not  to  be  sustained.  It  is  true  that  the  original  rules  of  this  Court  must  be 
shewn,  but  the  reason  is,  that  the  original  rule  is  always  delivered  out  to  the  party  al 
whose  instance  it  is  obtained ;  and  this  meets  the  objection  that  will  be  founded  oa 
R.  V.  Smythies  (3  T.  R.  351) ;  JR.  v.  Alnwick  (5  B.  &  A.);  Garden  v.  Cresswett 
(2  M.  &  W.  319)  ;  R.  v.  Kingston  and  Others  (8  East,  41).  Then  as  to  the  notice  t» 
produce,  none  was  necessary.  (Hammond  y.  Plank,  Peake,  N.  P.  166,  n.)  It  is  eoa* 
tended  that  at  the  adjourned  sessions,  when  the  order  was  made,  there  were  four  or 
five  justices  who  were  not  at  the  first  sessions  when  the  appeal  was  heard.  [Loia 
Denman,  C.  J. — ^^^e  cannot  look  to  that  if  it  was  the  same  sessions  adjourned.]  No 
objection  can  be  taken  which  is  not  apparent  on  the  face  of  the  order ;  here  it 
appears  to  be  made  by  the  same  justices.  Lord  Mansfield  has  ruled  that  tiba 
foundation  of  an  indictment  such  as  this  is  the  order  of  Sessions ;  and  that  whta» 
*'  nothing  appears  to  shew  that  they  had  no  jurisdiction,  and  till  the  order  is  reversel 
it  ought  to  be  obeyed.  We  cannot  hear  objections  to  the  order  which  do  not 
appear  on  the  face  of  it."  (Rex  v.  Milton,  3  Esp.  200,  n.)  Here  the  older 
is  good  on  the  face  of  it,  and  the  order  itself  was  notice  of  the  taxation  If 
the  clerk.  It  is  no  objection  that  the  amount  was  specified  in  the  order.  Ht 
17  Geo.  3,  c.  38,  enables  the  justices  generally  to  award  costs  when  the  appeal  btt 
been  determined.  The  original  order  gives  costs,  and  the  clerk  of  the  peace  tbfa 
ascertains  what  shall  be  the  amount ;  the  justices  then  confirm  the  order.  (Ex  psrti 
Holloway,  1  Dowl.  26.)  Selwood  v.  Mount  (1  Q.  B.  726)  shews  that  the  amount  mot 
be  specified  in  the  order,  and  cannot  be  enforced  without ;  it  is  the  act  of  the  Cout 
through  its  ofiicer. 

Prendergast,  contri. — ^There  was  nothing  like  notice  given ;  but  this  Court  will  not 
interfere.  If  magistrates  thought  they  did  right,  this  Court  will  not  interfere ;  it  bdn^ 
a  matter  within  their  jurisdiction.  Here  the  right  given  to  the  magistrates  was  pro- 
perly exercised.  The  magistrates  are  the  fit  persons  to  determine  what  costs  tie 
properly  incurred.  It  is  a  fleeting  jurisdiction,  and  they  only  who  hear  the  apped 
can  duly  decide  the  amount.  The  Court  here  has  only  a  particular  jurisdieticm  (tele- 
gated  to  it.  [Lord  Denman,  C.J. — It  is  well  known  that  the  Court  always  awards 
that  the  order  be  confirmed  with  costs ;  and  it  is  perfectly  understood  that  ^ese  oorti 
are  to  be  ascertained  by  some  ofiicer  of  the  Court,  and  the  adjourned  Court  or  the 
other  Court  has  only  to  confirm  that  which  has  been  so  ascertained.]  The  17  Geo.  3^ 
c.  38,  only  gives  power  to  give  costs  where  the  appeal  has  been  determioed*  but  hen 
the  Court  dismissed  the  appeal  for  insufficient  notice.    Every  count  in  the  indictmeni 
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I  that  a  copy  of  the  order  was  served  on  the  defendants ;  hut  there  is  no  statement 
▼alid  senrice  of  the  order  itself.  [Patteson,  J. — ^Pray,  what  as  the  order  f^  There 
the  greatest  difficulty  in  ascertuning  what  the  order  was.  In  order  to  he  hound 
L  Buhpcena,  the  person  must  have  the  order  shewn  to  him.  [Fattbsok,  J.—- Sup- 
x  it  necessary  to  serve  a  judgment  on  a  person,  can  he  serve  the  original  judgment  ? 
r  is  it  to  he  done  ?]  A  man  would  not  he  liahle  to  a  contempt  who  had  only  a 
r  shewn  to  him.  [Fattbson,  J. — What  is  the  order?  I  really  cannot  under- 
d.]  One  of  them  is  the  parchment  order.  [Lord  Dbnman,  C'J. — It  is  stated 
the  copy  was  served,  and  the  ori^nal  was  read  over  to  him.] 
htmning,  on  the  same  side. — It  is  only  upon  service  of  the  order  that  the  defendants 
line  liable  to  pay  the  costs.  In  all  the  cases  cited  (except  that  in  Leach)  it  was 
necessary  to  give  notice  to  produce  the  document  to  support  the  general  descrip- 
in  the  declaration ;  but  a  notice  to  produce  was  necessary  here.  (R.  v.  Hay' 
fA,  4  Car.  &  Pay.  451 ;  R.  v.  Ellicombe,  5  C.  &  P.  522 ;  Rex  v.  Allen,  5  B.  & 
984.)  The  case  of  Reg.  v.  Yeoveley  is  against  the  prosecutors,  for  there  the 
inal  order  was  produced.  {R.  r,  Hughes,  3  A.  &  EU.  425 ;  Reg.  v.  Painter,  3  A. 
a.  433.) 

lORD  Dbnmak,  C.J. — The  question' for  our  decision  is,  ought  the  judgment  to  he 
sted  ?  The  allegation  on  the  record  is,  that  the  payment  "  is  to  be  made  imme- 
ely  upon  service  of  the  notice,  or  a  true  copy  thereof."  It  is  therefore  dear  that 
ice  of  either  would  be  sufficient,  and  that  the  service  of  the  notice,  which  is 
inctly  stated  to  have  been  made,  was  all  that  was  requisite,  whether  that  notice  was 
SI  by  means  of  the  parchment  order,  or  by  shewing  the  book  itself  in  which  the 
sr  was  entered.  As  to  the  notice  to  produce  to  let  in  secondary  evidence  of  the 
sr  at  the  trial,  we  think  that  there  was  no  occasion  for  it.  The  service  of  the  copy, 
i  the  order,  sufficiently  brought  the  facts  to  the  knowledge  of  the  defendants,  and 
I  itself  a  notice  :  therefore  calling  for  a  notice  to  produce  such  order  or  copy, 
lid  be  calling  for  notice  of  production  of  notice.  We  are  of  opinion  that  the 
or  of  Sessions  is  good.  It  was  made  in  the  presence  of  the  parties  and  the  attorney, 
.  they  had  sufficient  notice  to  tax  costs.  If  the  officer  had  done  this  behind  their 
ks,  it  would  be  bad ;  but  many  things  pass  in  court  without  objection,  and  unless 
ictions  be  made  and  noted  at  the  time,  it  is  scarcely  competent  to  the  parties  to 
t  exception  to  them  after  the  time  when  they  had  notice  and  opportunity  of  making 
How  natural  it  would  have  been  for  Mr.  Pemberton  to  say,  "  I  recollect  giving 
notice  ;"  and  unless  the  matter  is  noted  at  the  time,  these  objections  made  after- 
ds  must  go  for  nothing.  There  was  no  objection  taken  to  the  jurisdiction. 
ther  does  the  objection  prevail  with  us,  that  the  appeal  is  said  to  have  been  dis- 
led  with  costs  generally ;  the  real  effect  is,  your  appeal  is  dismissed  with  such 
8  as  shall  be  settled  by  the  clerk  of  the  peace  or  other  officer.  If,  indeed,  any 
rtion  of  impure  or  improper  conduct  had  been  made,  it  would  have  been  bad  ;  but 
Kmt  some  imputation  on  the  conduct  of  the  officer,  the  amount  found  by  him  to  be 
must  be  taken  to  be  the  amount  found  by  the  Sessions. 

'attbson,  J. — I  am  quite  of  the  same  opinion  on  the  first  point.  The  indictment 
es  that  the  order  was  shewn  to  the  defendants.  I  think  it  is  clearly  sufficient  to 
that  a  party  shall  pay  on  service  of  the  order,  or  a  true  copy  thereof.  I  do  not 
iw  what  the  order  is ;  but  certainly  there  is  nothing  to  shew  that  the  minute-book 
ot  the  order.  No  notice  to  produce  could  be  required.  The  copy  served  is  nothing 
a  notice  after  all.  It  is  not  a  case  of  secondary  evidence;  and  it  is  new  to  me 
t  you  must  give  a  notice  of  every  thing.  This  is  nothing  but  a  notice  to  produce  a 
ice,  and  is  not  needed. 

Williams,  J. — In  any  case  it  is  quite  dear  that  the  notice  they  say  ought  to  have 
1  given  was  quite  unnecessary.  They  could  not  carry  about  the  minute-book  of 
Sessions,  and  therefore  the  copy  was  the  order.  It  is  contrary  to  all  principle  that 
itice  is  necessary  to  produce  a  notice,  and  to  that  it  comes.  Upon  service  of  order, 
I  true  copy  thereof,  was  the  condition  on  which  the  money  was  to  be  paid ;  and  that 
jition  was  complied  with. 

!oxjuiDGB,  J. — I  entirely  concur  as  to  the  service  of  the  notice.  You  are  not 
nd  to  carry  about  the  book  itself,  and  the  copy  clearly  suffices.  I  have  had  most 
lit  at  to  the  jurisdiction  of  the  justices  to  make  the  order  at  the  adjourned  sessions. 


sat  MAGISTRATES'  CASES. 

We  must  take  the  order  strictly  to  be  made  at  tiie  adjourned  aesiionB;  aiidlliiiiiktiiit 
at  adjourned  sessions  they  cannot  properly  make  an  order  for  coati  on  what  passed  at 
prior  sessions,  but  that  this  Court  shotild  inquire  whether  there  were  die  same  jnstifles 
composing  it.  But  looking  to  the  notes  of  the  trial,  we  must,  I  think,  soppoae  thit 
all  was  done  without  any  objection ;  and  after  a  sufficient  notice  bad  been  gmiu  AD 
that  was  done  at  the  adjourned  sessions  must  be  taken  to  have  been  a  oQnfiruiation  of 
what  was  done  at  the  preceding  sessions. 

Bmle  disckargetL 

BAIL  COURT. 

(Before  Mr.  Justice  Williams.) 

May  23,  1845. 

The  Quebn  v.  Thb  Justices  op  the  West  Ruing  of  Yorkshibe,  in  the  matter  of 

the  Appeal  between 
The  Parish  of  St.  Pangeas,  Middlesex    ...«■«        AppeUant8,(i) 

AND 

The  Parish  of  Bradford,  Yorkshire        .....        Respondents, . 
Notice  qf  appeal  given  by  **  a  nu^oriiy  "  of  ike  pariah  qgleen* 

A  nciice  qf  appeal  given  hy  **a  nuQority' '  qf  the  ehwrekmardma  and  oveneertf  wko  deeeriba  tkeaudmf 
therein  aa  **  being  a  majority  (^  the  churehwardene  and  omereetre  of  the  poor  of  the  pasrieh^*  4** 
i»  good,  notwithatitnding  the  act  of  appealing  is  legally  the  act  qf  the  whole  body  ;  and  it  it  for  the 
reepondente  to  ahew  that  the  nu^ority  were  not  legally  acting  for  the  whole. 

Where  an  application  ia  made  for  a  numdamua  to  juatieea  to  hear  an  appeal^  all  the  material  fetta 
ahould  be  atated  in  the  affidavita  on  which  the  motion  ia  made, 

THIS  was  a  rule  obtained  in  Michaelmas  Term  last,  calling  upon  the  justices  of  the 
West  Riding  of  Yorkshire  to  shew  cause  why  a  numdamus  should  not  issue  command- 
ing them  to  enter  continuances  and  hear  an  appeal  between  the  parishes  of  St.  Fancai* 
Middlesex,  and  Bradford,  Yorkshire.  It  appeared  that  an  order  had  been  made  by  t«o 
justices  of  the  West  Riding  for  the  removal  of  a  pauper  from  Bradford  to  St.  Pancrss;- 
that  before  the  pauper  was  actually  removed,  though  after  the  twenty-one  days,  te 
parish  of  St.  Pancras  gave  notice  of  appeal,  together  with  the  grounds,  the  commence- 
ment of  which  was  in  the  following  words :  "  Take  notice,  that  we,  the  undersigned, 
being  a  majority  of  the  churchwardens  and  overseers  of  the  poor  of  the  parish  of  St 
Pancras,  in  the  county  of  Middlesex,  do  intend,"  &c.,  and  was  signed  by  five  persons, 
one  purporting  to  be  churchwarden  and  the  other  four  overseers;  that  on  the 
appeal  coming  on  at  the  last  October  Sessions,  the  respondents  required  the  appel- 
lants to  prove  their  notice,  when  it  appeared,  on  cross-examination,  that  the  paxish 
officers  consisted  of  two  churchwardens  and  four  overseers,  making  altogether  six ;  but 
no  evidence  was  given  of  the  circumstances  under  which  the  signatures  were  affixed,  or 
that  the  majority  had  the  authority  of  the  whole  body.  Upon  this  it  was  objected,  on 
the  part  of  the  respondents,  first,  that  as  the  appellants  had  not  given  their  notice  of 
appeal  within  the  twenty- one  days,  they  had  no  right  to  give  it  until  the  pauper  had 
been  actually  removed ;  secondly,  that  a  notice  of  appeal,  purporting  to  be  given  by  a 
majority  only,  there  being  nothhig  to  shew  that  such  majority  were  acting  for  and 
by  the  consent  of  the  whole  body,  was  bad.  The  Sessions  being  of  this  opinion  on  both 
points,  refused  to  hear  the  appeal. 

R,  Hall  and  Pashley  now  shewed  cause. — ^This  rule  was  moved  on  the  first  groond 
only,  which,  after  the  decision  of  the  Court  in  the  late  case  of  The  Queen  v.  neJuttita 
qf  the  West  Riding  qf  Yorkshire  (1  Bit.  &  Sym.  M.C.  132),  made  it  quite  idle  to  con- 
tend that  the  objection  could  be  supported ;  but  that  was  not  the  only  objection  npotk 
which  the  justices  acted ;  there  was  another  which  was  a  perfectly  good  one,  and  whidk 
was  not  mentioned  to  the  Court  when  this  rule  was  obtained ;  and  the  Court  was  not» 
therefore,  put  in  possession  of  all  the  facts  as  it  should  have  been,  which  b  a  sufficient 
reason  for  discharging  the  rule.  The  second  objection  taken  at  the  Sessions  is  vaM; 
the  notice  purports  to  have  been  given  by  a  majority  only  of  the  parish  officers ;  bat  an 
appeal  is,  in  contemplation  of  law,  the  act  of  die  whole  body,  and  a  majority  can  onlj 
(a)  Reported  by  T.  W.  Saundxes,  Esq.,  Barrister-at-law. 
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act  in  rach  a  case  as  for  the  whole  body.     The  law  supposes  that   a  majority 

iqireients  the  entire  body,  but  then  the  whole  must  have  had  Ht  opportunity  of  exer- 

dnng  a  discretion ;  they  must  have  been  convened,  or  in  some  way  have  been  enabled 

to  have  ezennsed  their  discretion  upon  the  subject.    No  such  thing  is  ever  heard  of  as 

a  notice  by  a  nu^oriiy  ;  the  act  of  a  majority  can  only  bind  as  being  constructively  the  act 

of  the  whole ;  but  hare  the  notice  is  that  specifically  of  the  majority,  and  nothing  was 

«hewn  to  prove  that  the  whole  number  had  any  voice  in  the  matter ;  there  was  nothing 

to  shew  when,  where,  or  under  what  circumstances  the  several  signatures  appended  to 

j      the  notice  and  grounds  of  appeal  had  been  obtained  and  affixed  thereto ;  all  the  officers 

.     OD^t  to  have  had  an  opportunity  of  considering  the  propriety  of  appealing ;  but  the 

I     notice  purports  to  be  neither  the  act  of  the  whole  body  nor  of  a  majority  authorized 

^     to  act  and  acting  in  the  name  of  the  whole  body.     The  9  Greo.  1,  c.  7,s.  8,  directs  the 

notice  of  appeal  to  be  given  "  by  the  churchwardens  or  overseers  of  the  poor,"  not  by 

i     a  majority  of  them.    Where  duties  of  a  public  nature  are  delegated  to  a  body  of  per- 

I     Mu,  a  majority  may  act,  but  only  in  the  name  of  the  entire  body,  who  ought  to  be 

\     pienoasly  convened  to  consider  the  matter.     {Cortia  v.  The  Kent  Waterworks,  7  B.  & 

C     €.314;  Rexy.  Whitdker  and  Others,  9  B.  &  G.  648;  Grindiey  v.  Barker,  I  Bos. 

&  PoL  236  (judgment  of  Eyre,  G.J.)  ;  Robinson  v.  James,  1  Dowl.  N.S.  760 ;  Ex  parte 

AmUy,  13L.J.  M.C.  39.) 

Pickering,  contrk,  was  not  called  upon. 

Williams,  J. — This  rule  must  be  made  absolute.    I  perfectly  agree  that  if  the  Court 

is  qipUed  to  for  a  numdannts  on  an  affidavit  which  imperfectly  states  what  occurred  at 

the  Sessions,  and  it  is  shewn  that  what  is  omitted  is  material,  the  Court,  considering  it 

as  a  delusion  which  is  attempted  to  be  practised  upon  it,  will  discharge  the  rule  with 

Costs ;  but  in  order  to  make  this  rule  applicable,  such  omitted  points  ought  not  to  be 

impalpable  and  mathematical  points,  but  real  and  substantial  ones.     Now  it  appears  to 

me  that  the  objections  taken  at  the  Sessions  were  purely  ideal,  and  the  counsel  for  the 

respondents  hais  given  up  the  first.    Then  as  to  the  second ;  it  is  said  that  it  ought  to 

appear  that  the  act  of  appealing  was  the  act  of  the  whole,  and  not  merely  a  majority  of 

the  parish  officers,  and  tibat  the  notice  upon  its  face  is  the  act  of  a  part  of  that  body 

ddy.    But  it  appears  to  me  that  the  presumption  is  altogether  the  other  way,  and 

that  it  lies  on  the  other  side  to  shew  that  the  majority  had  no  authority  to  act,  and 

^rere  not  acting  for  the  whole.    Except  you  introduce  a  presumption,  and  a  supposition 

£or  which  there  is  really  no  foundation,  this  statement  must  be  taken  to  be  sufficient. 

Rule  absolute. 


BAIL  COURT. 

May  29  and  June  12,  1845. 

(Before  Mr.  Justice  Wiohtman.) 

Thb  Qubbv  V,  The  Justicbs  oy  Moxtgombbtshibb.Ch) 

Setnont  practice^ JUatondble  notice  qf  respited  appeal, 

Tie  Court  qf  Qjuarter  Sestione  are  the  oniy  Judges  qfwhat  is  their  own  practice,  and  this  Court  will 
not  tUsrfere  with  any  cf  their  rules,  unless  they  are  clearly  unreasonaile.  Where,  therrfore,  by  a 
rule  qfthe  Montgomeryshirs  Sessions,  it  was  ordered  that  twenty -eight  day$*  notice  should  be  given 
ijfan  adjourned  t^sal,  and  the  Sessions  r^fiised  to  hear  an  appeal  (which  had  been  entered  and 
respited  at  a  previous  Seesions),  because  tueh  rule  had  not  been  complied  with  (fourteen  day^ 
notice  only  having  been  given)^Held,  on  motion  for  a  mandamus,  that  the  rule  was  not  so  tfnrca- 
sonable  as  to  indues  the  Court  to  fnterfers. 

TOWNSEND,  in  a  former  Term,  had  obtained  a  rule  calHng  upon  the  justices  of 
Montgomeryshire  to  shew  cause  why  a  mandamus  should  not  issue  commanding 
Qiem  to  eater  continnanoes  and  hear  an  appeal  against  an  order  of  remontU 
(«)  Reported  by  T.W.  BAmnwmMt  Biq.|  Bsulrtsr-it  IsWi 
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The  order  in  question  was  made  on  the  18th  of  December,  1843,  and  notioe  diere^ 
was  served  on  the  following  20th.  No  notice  of  appeal  having  been  given,  it  ir^y 
executed  on  the  Idth  of  January,  1844.  At  the  following  Sessions,  held  on  the  11 16 
of  April,  an  appeal  was  entered  and  respited,  and,  on  the  19Ui  of  Jane,  the  order  c^ 
entry  and  respite,  for  the  ensuing  Midsummer  Sessions,  to  be  holden  <»i  the  4th  (jf 
July  (together  with  the  grounds  of  appeal),  was  served  on  Uie  respondents.  By  a  role 
of  the  Montgomeryshire  Sessions,  six  days'  notice  of  trying  an  original  appeal  wis 
required,  and  by  another  rule  it  was  ordered  that  "  notice  of  prosecuting  adjomued 
appeals  to  be  given  in  like  manner  twenty-eight  clear  days  before  the  Snsions,  ind 
unless  the  appellants  prosecute  the  said  appeal  with  effect  at  the  said  next  Sessions,  the 
order  of  removal  to  stand  confirmed."  The  order  of  entry  and  res{nti6,  in  the  preieDt 
case,  was  as  follows :  "  Ordered  that  the  hearing  and  determination  of  this  appeal  be, 
and  the  same  is,  hereby  adjourned  to  the  next  Quarter  Sessions  for  this  county,  the 
said  appellants  causing  the  said  respondents,  or  some  or  one  of  them,  to  be  served  witk 
a  copy  of  this  order  at  least  twenty-eight  days  before  the  said  next  Quarter  Sessiow: 
and  it  is  also  ordered  that,  unless  the  said  appellants  do  at  the  said  next  Qraxter 
Sessions  prosecute  the  said  appeal  with  effect,  the  said  order  of  removal  do  stand  ood- 
firmed."  On  the  appeal  coming  on  for  trial,  at  the  July  Sessions,  it  was  objected,  oi 
the  part  of  the  respondents,  th&t  the  rule  bf  Sessions  requiring  twenty-eight  diyi' 
notice  of  a  respited  appeal  had  not  been  complied  with,  fourteen  days'  notice  odf 
having  been  given.  The  Sessions  held  this  objection  to  be  fatal,  and  refused  to  bear 
the  appeal,  and  confirmed  the  order  with  costs.  On  obtaining  this  rule,  affidavits  voe 
read,  which  purported  to  shew  that,  since  the  passing  of  the  Poor  Law  Amendment  Act 
(4  &  5  Wm.  4,  c.  76),  the  above  rule  had  not  been  acted  upon,  but  that  fourteen  days' 
notice  had  been  that  uniformly  given.  In  answer,  however,  affidavits  had  been  filed 
n^ativing  this. 

Bodkin  now  shewed  cause. — This  rule  has  been  obtained  on  the  grounds  that  tbe 
justices  had,  in  holding  twenty-eight  days'  notice  of  an  adjourned  appeal  to  be  neces- 
sary, departed  from  their  usual  practice,  and  that  such  a  rule  is  unreasonable. 
[WioHTMAN,  J. — ^Are  not  the  justices  the  only  judges  of  what  is  their  own  practice? 
They  have  decided  the  question  of  practice  in  holding  that  twenty-eight  days'  notioe 
was  necessary,  and  the  only  question  is,  whether  or  not  such  a  rule  is  so  unreasombk 
as  to  warrant  this  Court  in  interfering.]  Precisely  so;  the  only  question  really iit 
whether  the  rule  is  so  absurd  as  to  call  for  the  interference  of  this  Court.  The  leading 
case  on  the  other  side  is  that  of  Rex  v.  The  Justices  of  Wiltshire  (10  East,  404), 
where  it  appeared  that  an  appeal  against  an  order  of  removal  was  entered  and  respitol 
at  the  April  Sessions,  and  the  appellant's  attorney  gave  notice  of  appeal  seven  dayi 
before  the  following  Midsummer  Sessions,  according  to  the  former  practice  ci  tbe 
Court,  which  by  a  recent  order  had  been  altered,  and  a  longer  period  required,  but 
which  order  was  unknown  to  the  appellant's  attorney ;  and  on  the  Sessions  refosiDg 
to  hear  the  appeal,  on  the  ground  of  the  insufficiency  of  the  notice,  the  Court  compelled 
them  to  hear  it ;  but  in  that  case  Lord  EUenborough  lays  great  stress  on  the  fact  of 
the  new  rule  having  lately  come  into  operation,  and  being  unknown  to  the  attoroef. 
Another  case  on  which  the  other  side  will  rely  is  Rex  v.  T%e  Justices  of  Nor- 
folk  (5  B.  &  Ad.  990) ;  but  that  case  was  decided  upon  the  ground  that  the  Sessioos 
had  exceeded  their  jurisdiction  in  making  the  order  in  question;  the  discretion,  however, 
of  the  justices  as  to  their  rules  is  left  untouched.  The  case  of  Rex  v.  The  Justices  of 
Monmouthshire  (3  Dowl.  306)  is  in  point.  In  that  case  Mr.  Justice  Patteson  said, 
it  is  perfecdy  discretionary  with  the  justices  at  sessions  what  notice  they  would  require 
in  cases  of  respited  appeals,  and  that  the  practice  in  that  particular  case  of  requuring 
fourteen  days'  notice  did  not  seem  to  him  to  be  illegal,  or  so  absurd  as  to  require  tbe 
Court  to  overthrow  it ;  that  it  was  the  practice  laid  down  by  the  Sessions,  and  that  it 
was  for  them  to  exercise  their  discretion  upon  it.  That  case  is  parallel  with  the  pr^ 
sent,  only  in  this  case  the  notice  required  is  longer ;  but  it  cannot  be  said  that  tbe 
notice  of  twenty-eight  days  was  unreasonable,  an  interval  of  six  months  having  elape^ 
between  the  execution  of  the  order  and  the  notice  of  appeal,  which  may  have  led  tbe 
respondents  to  believe  that  no  appeal  was  intended,  and  they  may,  in  consequence, 
have  lost  sight  of  Aeir  witnesses.    If  the  appellants  chose  to  enter  and  respite,  instead 
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of  trying  the  appeal,  they  ought  to  have  given  the  required  notice,  particularly  as  the 
order  of  entry  and  respite  directs  them  to  give  it. 

Townsetul  and  Pashley,  contrk. — The  rule  in  question  is  unreasonable.  The  9  Geo.  1 , 
€•  7,  only  requires  a  notice  to  be  given,  and  the  extreme  limit  which  the  Court  has 
eter  recognized,  in  such  a  case,  appears  to  be  fourteen  days.  This  case  is  within  the 
roling  in  the  case  of  Rex  v.  TTie  Justices  of  Norfolk,  It  is  absurd  to  require 
twenty-eight  days'  notice  of  appeal  when  the  Poor  Law  Amendment  Act  only  requires 
fisorteen  days'  delivery  of  the  grounds  of  appeal,  which  are  the  most  important  of  all. 
[WiGHTUAN,  J. — The  words  of  the  Poor  Law  Amendment  Act  are  '*  fourteen  days 
sit  least,"  so  that  this  is  meant  as  the  minimumJ]  But  if  fourteen  days  be  sufficient, 
twenty-eight  iftt»^  be  unreasonable;  and  if  the  practice  be  unreasonable,  this  Court 
will  interfere  to  control  it.  (Rex  v.  The  Justices  of  the  West  Riding  of  Yorkshire, 
SB.  &  Ad.  671;  Reg.  v.  The  Justices  of  Merionethshire,  New  Sees.  Ca.  278;  Rex 
▼.  I%e  Justices  of  Staffordshire,  4  Ad.  &  Ell.  844 ;  Rex  v.  The  Justices  of  Lanca^ 
sUre,  7  B.  &  C.  691 ;  Reg.  v.  The  Justices  of  the  West  Riding  of  Yorkshire,  2  Q.  B. 
716.)  The  case  of  Rex  v.  The  Justices  of  Wiltshire  (10  East,  404)  is  strongly 
in  point  in  our  favour.  The  justices  ought  not  to  have  excluded  the  hearing  of  this 
^ipeal  by  requiring  double  tiie  time  that  is  required  under  the  Poor  Law  Amend- 
Bent  Act.  The  case  of  Rex  v.  The  Justices  of  Monmouthshire  arose  upon  a  very 
different  question,  and  is  therefore  not  an  authority  in  this  case.  The  question  of  the 
leasonableness  of  time  is  always  a  question  of  law.  Such  a  rule  as  this  is  almost 
unknown  in  any  department  of  the  law;  it  is  quite  at  variance  with  the  notice  required 
hr  a  trial  of  any  action.  The  rule,  therefore,  is  unreasonable,  and  the  appellants 
ought  to  be  permitted  to  try  their  appeal. 

Cur.  adv.  vult, 
June  12. 

His  Lordship  this  day  gave  the  following  judgment — This  was  a  rule  for  a  mandamus 

igainst  the  justices  of  Montgomeryshire,  commanding  them  to  enter  continuances  and 

mr  an  appeal  against  an  order  of  removal.     The  order  itself  was  made  and  served 

■h  December,  1843,  and  in  the  following  January  it  was  executed;  at  the  next  April 

^Sessions  an  appeal  was  entered  and  respited,  and  it  came  on  for  trial  at  the  following 

■ftasions  in  July.     The  practice  at  the  sessions  required  twenty-eight  days'  notice  of 

'trad  of  a  respited  appeal,  and  because  the  appellants  had  not  given  a  notice  of  this 

^iBDgth,  the  justices  refused  to  hear  it.     The  question  therefore  is,  whether  this  rule, 

'  tfaich  requires  twenty-eight  days'  notice,  is  so  unreasonable  as  to  induce  the  Court 

'lo  interfere.     The  cases  of  Rex  v.  TAe  Justices  of  Wiltshire  (10  East,  404),  Rex  v. 

^t%e  Justices  of  Monmouthshire  (3  Dowl.  306),  Rex  v.  The  Justices  of  Lancashire 

(7  B.  &  C.  691),  and  Rex  v.  The  Justices  of  the  West  Riding  of  Yorkshire  (5  B.  &  Ad. 

€67)  were  cited  in  the  argument,  and  the  result  of  them  all  is,  that  the  Court  of 

Qnuter  Sessions  are  the  only  judges  of  their  own  practice,  and  that  this  Court  will 

^Bot  interfere  unless  the  rule  of  the  Sessions  is  contrary  to  reason,  and  such  as  to  create 

injiiBtice  and  inconvenience.     But  here  the  rule  in  question  applies  only  to  notices  of 

respiied  appeals,  and  there  was  an  interval  of  three  months  between  the  two  sessions, 

end,  therefore,  plenty  of  time  to  have  given  the  required  notice.     It  appears  to  me> 

dierefore,  that  this  Court  ought  not  to  interfere  in  this  case,  and  that  the  rule  should 

fee  discharged. 

Rule  discharged^ 
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BAIL  COURT. 

Trinity  Term.— June  7  and  12,  1846. 
(Before  Mr.  Justice  Wightman.) 
The  Queen  v.  The  Justices  of  Middlesex,  (a) 

Notice — Meaning  of  the  words  **  90  many  days  at  leaHJ* 

Where  an  Act  qf  Parliament  providea  that  a  certain  number  tf  daye^  notice  "  mi  Imst  **  MUk 
ffiven,  such  days  are  meant  to  be  clear  days. 

P  ASHLEY,  in  a  former  Term  had  obtained  a  rule  calling  upon  the  justioes  of  Ifik 
'  dlesex  to  shew  cause  why  a  mandamus  should  not  issue,  commandiiig  them  tQ 
enter  continuances  and  hear  an  appeal  of  Henry  Thomas  against  a  rate  for  the  xdief 
of  the  poor  of  the  parish  of  St.  Leonard*  Shoreditch.  It  appeared  that  the  appedis 
question  was  made  under  section  121  of  the  55  Geo.  S,  c.  112  Gocal),  which  providei 
tiiat  if  any  person  shall  feel  himself  aggrieved  by  any  assessment,  he  may  vp^ti 
the  trustees  appointed  under  the  Act,  within  twenty  days  next  after  the  deniand 
upon  him,  who  are  empowered  to  give  relief  in  the  premises ;  and  that  if  the 
is  not  satisfied  therewith,  or  if  relief  is  refused,  he  may  appeal  to  the  Quarter 
within  three  months  after  their  decision,  "  such  appelkuit  first  giving  seven  dsji^ 
notice  at  least,  in  writing,  of  his  or  her  intention  of  bringing  such  app^,  and  of  the 
matter  thereof,"  to  the  clerk  or  clerks  of  such  trustees,  &c.  The  appellant,  inteodiDg 
to  appeal  against  an  assessment  under  this  Act,  gave  notice  at  half-past  nine  in  tk 
morning  of  the  31st  of  December  last,  for  the  ensuing  sessions,  which  commenced  it 
ten  o'clock  on  the  following  7th  of  January,  1845.  On  the  appeal  coming  on  for  tnl 
it  was  objected,  on  the  part  of  the  respondents,  that  sufficient  notice  of  i^peal  had  ait 
been  given,  the  words  "  seven  days'  notice  at  least,"  meaning  seven  clear  days.  He 
Sessions  being  of  this  opinion,  refused  to  hear  the  appeal,  whereupon  this  mk  VM 
obtained,  against  which 

Prendergast  now  shewed  cause. — ^The  notice  of  appeal  was  clearly  bad,  it  was  giiA 
one  day  too  late,  there  were  not  seven  days*  notice  at  least;  these  words  6bvioad|f 
mean  seven  clear  days,  so  that  both  the  first  and  the  last  days  should  have  bctt 
excluded  from  the  computation.    The  Poor  Law  Amendment  Act,  4  &  5  Wm.  4,  c.  7& 
a.  81,  which  requires  that  the  grounds  of  appeal  shall  be  given  "  fourteen  dsys  at  kst 
before  the  first  day  of  the  sessions,"  is  in  point,  and  it  has  been  held  that  this 
words  mean  fourteen  clear  days.    {Reg,  v.  The  Justices  of  Shropshire,  8  Ad.  &  £31. 171) 
The  words  of  the  two  statutes  are  nearly  identical.     In  Zouch  v.  Empsey  (4  B.  &  AIL 
522)  it  was  distincUy  held  that  the  words  "  fourteen  days  at  least,"  mean  fouMi 
clear  days.     So  in  Young  v.  Higgon  (6  M.  &  W.  49),  which  was  a  question  as  to  tb 
notice  of  action  against  a  justice,  under  the  24  Geo.  2,  c.  44,  s.  1,  which  provides  tUt 
no  action  shall  be  brought  until  notice  in  writing  shall  have  been  delivered  *'  at  leiit 
one  calendar  month  before  the  suing  out  or  serving  the  same ;"  it  was  held  thatwheRi 
in  this  case,  the  notice  was  served  on  the  26th  of  March,  and  the  writ  issued  on  fte 
26th  of  April  following,  that  it  was  too  soon,  as  both  the  day  of  the  giving  of  Ik 
notice  and  that  of  the  issuing  of  the  writ  ought  to  have  been  excluded.     In  that  ciae 
Mr.  Baron  Parke  expressly  overrules  the  older  decisions,  which  have  decided  that  the 
day  on  which  the  Act  is  done  is  to  be  included  in  the  computation ;  he  says,  "  The 
principle  may  now  be  considered  as  settied  by  a  course  of  recent  decisions,  all  proceed- 
ing upon  the  same  principle,  that  the  day  from  which  the  computation  is  made  ought, 
in  cases  like  the  present,  to  be  excluded,  and  such  appears  to  me  to  be  the  reason  and 
good  sense  of  the  matter."     Mitchell  v.  Foster  (12  Ad.  &  £11.  472)  is  also  in  point 
It  is  therefore  quite  clear  that  where  the*  words  so  many  days  "  at  least "  are  used, 
such  days  are  to  be  clear  intermediate  ones.     Here  there  were  only  six  dear  days 
between  the  day  on  which  the  notice  was  given  and  the  first  day  of  the  sesnons. 
{Chambers  v.  Smith,  13  L.  J.  Ex.  25 ;  Godson  v.  Sanctuary,  4  B.  &  Ad.  255.) 
(a)  Reported  by  T.  W.  Saukdkbs,  Esq.,  B«rriiter«at-law. 
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PashUy,  contrk.— The  notice  of  appeal  was  quite  sufficient.  The  cases  of  Young  y. 
H^^oii,  and  Reg.  v.  The  Justices  of  Shropsiire,  are  not  authorities  upon  this 
fobt ;  the  latter  case  turned  upon  the  peculiar  wording  of  the  eighty-first  section  of 
the  Poor  Law  Amendment  Act»  which,  speaks  of  the  grounds  of  appeal  being  given 
fniteen  days  at  least  be/ore  the  first  day  of  the  sessions,  so  that  the  fourteen  days' 
iotioe  must  be  complete  before  that  day,  namely,  the  first  day  of  the  sessions ;  and  in 
lumg  ▼.  Higgon,  there  must  be  a  clear  month  before  the  issuing  of  the  writ ;  but  here 
fte  worda  are  merely  that  the  appellant  shall  give  so  many  days  notice  of  his  intention 
Id  ^peal.  In  the  two  former  cases,  the  day  on  which  the  act  is  to  be  done  is 
taniM^  ezdnded.  But  the  Ck>urt  may,  if  necessary,  take  into  account  the  fraction  of 
M^,  ttod  if  80,  there  will  be,  in  this  case,  seven  clear  days,  as  the  notice  of  appeal  was 
||mi  at  hatf-past  nine  in  the  morning,  on  the  31  at  of  December,  and  the  sessions  did 
■t  eoounence  mitil  ten  o'clock  on  the  7th  of  January.  (Symons  v.  Low,  Style,  79 ; 
■ncr  ▼.  TasweU,  6  C.  &  P.  166 ;  Ex  parte  Davey,  4  Dow.  &  Ry.  647 ;  Cook  v.  Shott^ 
klRR.  255;  Ex  parte  Farquhar,  Mon.  &  M'Car.  7 ;  Wallace  v.  King,  1  Hr.  Bla. 
1^  ^Mlmi  T.  Sanciumy,  4  B.  &  Ad.  255.)  The  Court  will  take  notice  of  the  pre- 
■•tune  when  the  notice  was  given ;  but  even  without  dcnng  so,  the  time  is  sufficient; 
ll  "die  rule  has  always  been  that,  where  time  is  to  be  computed  from  an  act  done, 
■I'day  of  doing  the  act  is  to  be  included.  (Clayton's  case,  3  Coke,  1 ;  Rex  v.  The 
mMem  of  the  West  Riding  of  Yorkshire,  4  B.  &  Ad.  685 ;  Rex  v.  Goodenough,  2  Ad. 
1^463.) 

Cur,  adv.  vult, 

June  12,  1845. 

^Ks  Lordship  this  day  gave  the  following  judgment. — ^There  was  a  case  of  Reg.  v. 

'  Justices  of  Middlesex,  which  was  an  application  for  a  mandamus  to  justices  to 

continuances  and  hear  an  appeal.     The  Act  of  Parliament  under  which  the 

as  brought  directed  that  "  seven  days'  notice  at  least"  should  be  given  of  the 

Now  it  appears  that  the  first  day  of  the  sessions  was  the  7th  of  January,  and 

i  notice  was  served  at  half- past  nine  on  the  morning,  on  the  previous  31st  of  Decem- 

I;  and  tlie  question  is,  whether  the  first  day  should  be  computed  in  the  seven,  or 

If  the  question  were  to  be  considered  now  for  the  first  time,  I  should  be,  per- 

mdined  to  doubt  whether  or  not  the  first  day  should  be  excluded ;  but  it  has 

I  to  frequently  held  that  the  words  "  at  least"  mean  to  exclude  the  first  and  last 

that  I  have  no  discretion  to  decide  otherwise.   The  cases  of  Zouch  v.  Empsey, 

I  v.  The  Justices  of  Shropshire,  and  Mitchell  v.  Foster,  are  direct  authorities  that 

"  I  ••  at  least"  exclude  the  day  of  service.     It  was,  however,  contended  that  the 

of  a  day  mi^t  be  considered,  and  that  as  the  notice  was  given  at  half-past 

I  on  the  31st,  and  the  sessions  did  not  commence  until  ten  on  the  following  7tii, 

in  fiict,  seven  clear  days ;  but  this  kind  of  computation  is  only  resorted  to 

\  where  it  is  necessary  to  ascertain  which  of  two  acts  is  to  have  precedence  of 

I  am,  therefore,  of  opinion  that  the  notice  was  served  one  day  too  late. 

mmieeesaary  to  consider  the  other  points. 

Rule  discharged,  (a) 

Hmto  were  sertrsl  other  points  argned  in  the     were    not    noticed  in  the  jtt'igmenty    they    are 
Imt  as  nothing  tamed  upon  them,  and  they     omitted. 


e 
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BAIL  COURT, 

Trinity  Term.— June  11,  1846. 

(Before  Mr.  Justice  Colbridob.) 

ThB    QuBBN   V,   MiLNBB  and  AnOTHBB^  JuSTICBS  of  WB8TU0RBLAND.(a) 

Order  of  boitardy — Suffieieney—Meaning  of  the  word  "  im." 

Where  an  order  qf  haetardy  eet  out  that  the  mother  had  applied  "  to  /.  M,,  one  qfker  Mafeeii^e 
jusiicee  qfthe  peace  unuUly  acting  in  tMe  dimeion,for  a  eummone,"  ^.,  not  etatiny  tkmi  the  mUt 
justice  wae  acting  for  the  eaid  divieion — Held,  that  the  allegation  wae  eufficieni^  the  8  Viet,  e.  10 

{an  Act  to  make  certain  provisione  for  proceedings  in  bastardy)^  intending  the  word  *'mi"  to 

be  equivalent  to  the  word  **/or,** 

ON  a  former  day.  Bliss  had  obtained  a  rule  nisi  calling  upon  two  justices  of  tlie 
county  of  Westmoreland  to  shew  cause  why  a  certiorari  should  not 
directing  them  to  return  into  this  court  the  following  order  of  bastardy,  with  the 
to  the  same  being  quashed. 
**  Westmoreland,  1  At  a  petty  sessions  of  her  Majesty's  justices  of  the  peace  of  the 
to  wit.  J  Queen  for  the  county  of  Westmoreland,  holden  in  and  for  the 
division  of  East  Ward,  in  the  county  of  Westmoreland,  at  the  Shire  Hall  at  Appldij^ 
in  the  said  county,  on  the  eighteenth  day  of  January,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  forty-five,  before  us,  Joseph  Milner,  clerk,  and  William 
Hope,  Esq.,  two  of  her  Majesty's  justices  of  the  peace  for  the  said  county  : 

"  Whereas  one  Rebecca  Blackett,  single  woman,  residing  at  Street  House,  in  the 
parish  of  Warcross,  within  this  division,  did  on  the  ninth  day  of  January,  in  the  year  cf 
our  Lord  one  thousand  eight  hundre4  and  forty-five,  having  been  delivered  of  a  bastaid 
child  within  twelve  calendar  months  prior  thereto,  make  application  to  Joseph  Milner, 
clerk,  one  of  her  Majesty's  justices  of  the  peace  usually  acting  in  this  division,  for  a 
summons  to  be  served  upon  one  John  Gregson  the  younger,  of  Warcross,  aforesaid, 
whom  she  alleged  to  be  the  father  of  the  said  cliild,  and  the  said  justice  thereupoB 
issued  his  summons  to  the  said  John  Gregson  the  younger,  to  appear  at  a  petty  sessions 
to  be  holden  on  this  day,  for  this  division,  to  answer  her  complaint  touching  the 
premises : 

"  And  whereas  the  said  John  Gregson  the  younger,  having  been  duly  served  with  the 
said  summons  within  forty  days  from  this  date,  and  being  now  present,  and  the  said 
Rebecca  Blackett  having  now  applied  to  us,  the  justices  in  petty  sessions  assembled, 
for  an  order  upon  the  said  John  Gregson  the  younger,  accorc&ng  to  the  statute  in  such 
case  made  and  provided  ;  and  it  being  now  proved  to  us,  in  the  presence  and  hearing  of 
the  said  John  Gregson  the  younger,  that  the  said  child  was,  on  the  twenty-second  day 
of  October,  in  the  year  of  our  Lord  one  thousand  eight  himdred  and  forty-five,  that  is 
to  say,  since  the  passing  of  an  Act  passed  in  the  eighth  year  of  her  present  Majesty, 
entitled  '  An  Act  for  the  further  amendment  of  the  laws  relating  to  the  poor  in 
England,'  born  a  bastard  of  the  said  Rebecca  Blackett;  and  we  having,  in  the 
presence  and  hearing  of  the  said  John  Gregson  the  yoimger,  heard  the  evidence  of 
such  woman,  and  such  other  evidence  as  she  hath  produced,  and  having  also  heard  aD 
the  evidence  tendered  by  the  said  John  Gregson  the  younger  ;  and  the  evidence  of  the 
said  Rebecca  Blackett,  the  mother  of  the  said  child,  having  been  corroborated  in  some 
material  particular  by  other  testimony  to  our  satisfaction,  do  hereby  adjudge  the  said 
John  Gregson  the  younger  to  be  the  putative  father  of  the  said  child  ;  and,  having 
regard  to  all  the  circumstances  of  this  case,  we  do  now  hereby  order  that  the  said  John 
Gregson  the  yoimger  do  pay  unto  the  said  Rebecca  Blackett,  the  mother  of  the  said 
bastard  child,  so  long  as  she  shall  live  and  is  of  sound  mind  and  is  not  in  any  gaol  or 
prison  or  under  sentence  of  transportation,  or  to  the  person  who  may  be  appointed  to 
have  the  custody  of  such  child,  under  the  provisions  of  the  said  statute,  the  sum  of 
two  shillings  and  sixpence  per  week  henceforth,  until  the  said  child  shall  attain  the  age 
of  thirteen  years,  or  shall  die,  or  the  said  Rebecca  Blackett  shall  marry  ;  and  we  do 
(a)  Reported  by  T.  W.  Saumders,  Esq.,  Barri8ter*at-law. 
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hereby  farther  order  that  the  Bald  John  Gregson  the  younger  do  pay  to  the  said  Reheeea 
Blackett  the  sum  of  nine  shillings,  being  the  costs  incurred  in  obtaining  this  order,  and 
the  sum  of  ten  shillings  for  the  midwife. 

"  Given  under  our  hands  and  seals  at  the  sessions  aforesaid. 

"  Joseph  Milnbb,       (L.S.) 
"  William  HopB."      (L.S.) 

Addison  now  shewed  cause,  (a) — ^The  defect  relied  on  by  the  other  side  coniista 
in  the  use  of  the  word  "in"  instead  of  ••for."  The  8  Vict.  c.  10,  s.  1,  enacts, 
'*  that  where  any  proceedings  have  been  had  or  taken  before  the  passing  of  this  Act  or 
shall  hereafter  be  had  or  taken,  in  matters  of  bastardy,  under  the  provisions  of  the 
said  redted  Act,  and  shall  have  been  set  forth  according  to  the  forms  in  the  schedule 
hereunto  annexed,  or  to  the  like  tenor  or  effect,  the  same  shall  be  taken  respectively  to 
have  been  and  to  be  valid  and  sufficient  in  law ;  provided  that  nothing  herein  con* 
tained  shall  prevent  any  court  of  General  Quarter  Sessions  from  proceeding  to  hear  and 
determine  the  merits  of  any  case  brought  before  them  on  appeal  against  any  such 
order,  or  apply  to  any  order  heretofore  made,  or  professed  to  have  been  made,  imder  the 
aaid  Act,  wluch  shall  have  been  quashed  on  appeal  to  any  General  Quarter  Sessions  of 
the  peace,  or  in  respect  whereof  any  writ  of  certiorari  shall  have  been  sued  out  of  the 
Court  of  Queen's  Bench,  and  served  before  the  26th  of  February  last,  or  in  place  where- 
of any  other  order  shall  have  been  made."  The  form  given  in  the  schedule  applicable 
to  this  case  is  No.  8  :  in  reciting  the  application  made  by  the  woman  for  a  summons 
against  the  fiather  of  the  child,  it  uses  the  words,  "  one  of  her  Majesty's  justices  of  the 
peace  acting  for  this  division,  for  a  summons,"  &c.  The  words  used  in  the  order  now 
before  the  Court  are,  •'  one  of  her  Majesty's  justices  of  the  peace  usually  acting  tn 
this  division,  for  a  summons,"  &c.  The  substitution  of  the  word  "in"  for  the  word 
^'/or"  is  immaterial.  It  sufficientiy  appears  that  the  justice  granting'  the  summons 
had  jurisdiction.  The  whole  purpose  of  the  Act  was  to  do  away  with  these  merely 
verbal  objections. 

BUSS,  contr^. — ^The  substitution  of  the  one  word  for  the  other  is  of  importance,  as 
the  word  •'  for"  is  the  only  one  which  shews  jurisdiction.  By  the  7  &  8  Vict.  c.  101, 
8.  2,  the  application  is  to  be  made  to  a  justice  of  the  peace  acting  for  the  petty 
sessional  division  of  the  county,  &c.  in  which  the  woman  may  reside,  and  this  is  in  no 
way  altered  by  the  8  Vict.  c.  10  ;  it  is,  therefore,  still  necessary  to  shew  that  the  justice 
granting  the  summons  had  jurisdiction,  namely,  that  he  was  acting/or  that  division.  A 
justice  may  be  acting  in  a  county,  who,  nevertheless,  has  no  jurisdiction  to  act  for  it ; 
he  may  be  a  justice  of  a  borough  merely.  The  words  "  in "  and  "  for"  are  not 
synonymous. 

CoLBBiDOE,  J. — I  think  the  spirit  of  this  Act  of  Parliament  is  to  discountenance 
those  merely  verbal  inaccuracies  which  prevented  these  orders  from  being  effectual.  I 
mention  this,  not  because  I  think  that  such  objections  may  not  properly  be  taken,  but 
only  that  we  may  view  them  in  their  proper  light.  Mr.  BHss  says  that  the  word  "  w,"* 
made  use  of  in  the  order,  does  not  shew  that  the  justice  had  any  jurisdiction  to  grant 
tiie  sununons,  and  that  it  should  have  been  stated  that  he  was  acting  "for"  the 
division.  The  words,  however,  are  "usually  acting,"  which  is  strong  presumptive 
evidence  that  the  justice  was  acting  for  the  division.  But  I  really  think  tiiat  there  ia 
sufficient  evidence  to  shew  that  the  Legislature  intended  these  words  to  be  synonymous, 
for  the  form  in  the  Act  goA  on  to  say,  "  and  the  said  justice  thereupon  issued  his 
summons  to  the  said  ,  to  appear  at  a  petty  sessions  to  be  holden  on  this  day  for 

this  division,  in  which  the  said  justice  usually  acts  ;"  so  that  here,  where  you  would 
expect  to  have,  the  jurisdiction  most  strongly  marked,  the  word  ••  in"  is  used.  I  think 
the  rule  must  be  discharged. 
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Rule  discharged, 

a)  There  were  several  objections  taken  to  tUs     and  the  only  objection  ultimately  insisted  upon  vn 
^   >,  which,  on  a  reference  to  the  8  Vict.  c.  10,  s.  i,     that  giyen  in  the  above  arc^oment. 


aad  ths  flchcdnk  No.  8,  it  was  admitted  were  coctd; 
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QiB.  Saturday,  May  24^ 

Tbx  QxiXBir  V.  WiLLATs,  Esq.  and  Anothbe. 

Ctrtiarari  (R.  O.  AueA.  I  Ann,B.  R.)f  V^ficaHon  q^Ordir  qfrewnwal--*^  LaMy  i 
imn^eienejf  qf^Jor  ihewing  the  coming  to  mUU  tm'IAm  the  13  if  14  Cmr.  2,  c,  12L 

J^  m/e  qf  Qmrt  Poich.  1  Jtm.  B.  M.  (I  SM.  I47),.thm  not  i|«rfy  |»  aiemrtimtari  fmt  % 

\    into  tku  court f  brfore  tppem^  an  ordtrfin'  the  removal  qfawmper. 

An  order  fir  the  removal  (/a  paaper  and  her  family  stated  that  they  had  "  lately  hUrmMl  andeem 
Mfo-  the  taid  parieh  of  St.  Oilee,  and  have  become  actually  eharyeahle :  '*^^Beld,  not  a  M^MMf 
otatemeni  tfa  oominy  to  eettle  or  to  inhabit  within  themeamny  qfthe  13  ^  14  Car.  9,  e^  IS,  ik  K 

TnS  waa  arule  that  called  on  J.  Y.  Willattsand  £.  Hodges,  Beqn.,  juaticea  ac^ 
in  and  for  the  borough  of  Reading,  in  the  county  of  Ber^,  and  alao  on  the  chonk 
wardens  and  overseers  of  tiie  poor  of  the  parish  of  St.  Giles,  in  the  said  borough,,  tQ 
ahew  cause  why  a  writ  of  certiorari  should  not  issue  to  remove  into  this  oooit  aa 
alleged  order  made  by  the  said- justices^  on  or  about  the  18th  day  of  Januaiy  last,  fm 
the  removal  of  Jane  Gramwell  and  her  five  children  from  the  scdd  parish  of  St.  GHlci  to 
theparish  of  Beckington,  in  the  county  of  Somerset, 

Tne  chief  affidavits  were  these : — ^Deponent.  Alfred  Wfaitaker,  saith,  tiie  followiag  i| 
a  true  copy  of  an  order  of  removal  made  by  *' J.  Y.  Willatts  and  Edward  Hodgo^ 
Esqrs.,"  two  of  her  Majesty's  justices  of  the  peace  in  and  for  the  borough  of  Readuii 
in  tibe  county  of  Berks,  on  or  about  the  18th  of  January  now  last  past ;  that  b  to  svfi 

''  Borough  of  Reading,  in  the  county  of  Berks,  to  wit,  and  to  the  churchwardens  m 
overseers  of  the  poor  of  the  parish  of  Becking^on,  in  the  county  of  Somerset,  and  to   J 
each  and  every  of  them. — Whereas  complaint  hath  been  made  unto  us,  two  of  h«  j 
Majesty's  justices  of  the  peace  acting  in  and  for  the  said  borough  of.  Reading,  by  tbe 
chiurchwardens  and  overseers  of  the  poor  of  the  parish  of  St.  Giles,  in  the  said  borough 
that  Jane  Gramwell  and  her  five  children,  namely,  George,  aged  ten  years.  Ann,  agel 
eight  years,  Emma,  aged  four  years,  Louisa,  aged  two  years,  uid  John,  aged  one  yeu^  ~ 
have  lately  intruded  and  come  into  Uie  said  pansh  of  St.  Giles,  and  have  become  aotna% 
chargeable  to  the  same,  we,  the  said  justices,  upon  examination  of  the  premises  upoa   ^ 
oath,  and  other  circumstances,  do  adjudge  the  same  to  be  true,  and  do  also  adjudflr 
the  place  of  the  last  legal  settlement  of  the  said  Jane  Gramwell  and  her  said  five  oIup 
dren,  namely,  George,  Ann,  Emma,  Louisa,  and  John,  to  be  in  the  parish  of  Becking^ 
ton,  in  the  said  county  of  Somerset ;  these  are,  therefore,  in  her  Majesty's  nami^  to 
Inquire  you,  the  said  churchwardens  and  overseers  of  the  poor  of  the  said  parish  ciSlL,' 
Giles,  on  sight  hereof,  to  remove  and  convey  the  said  Jane  Gramwell.  and  her  said  fiiHi 
children,  namely,  Geoige,  Ann,  Emma,  Louisa,  and  John,  frx>m  and  out  of  your  padik 
of  St.  Giles  to  the  said  parish  of  Beckington,  in  the  county  of  Somerset,  and  tfatfb 
deliver  unto  the  churchwardens  and  overseers  of  the  poor  there,  or  to  some  or  one  ofi  ^ 
them  (together  with  this  our  order,  or  true  copy  thereof),  who  are  hereby  required  tl^ 
receive  and  provide  for  them  according  to  law.     Given  under  our  hands  and  seals  dflh 
18  th  day  of  January,  one  thousand  eight  hundred  and  forty-five. 

"  J.  Y.  WiLLATS,  Mayor,  (L.S.) 
''  EnwAnn  Hodoes."       (L.S.) 

"  To  John  Yard  Willata  and  Edward  Hodges,  Esqrs.,  two  of  her  Majesty's  justiceii 
of  the  peace  acting  in  and  for  the  borough  of  Reading,  in  the  county  of  Berks.-- iti 
attorney  for  and  on  behalf  of  the  inhabitants  of  the  parish  of  Beckington,  in  thit 
county  of  Somerset,  I  hereby  give  you  notice,  that  her  Majesty's  Gourt  of  Queen's 
Bench  at  Westminster  will  be  moved  on  the  24th  day  of  Apnl  instant,  or  so  sooB 
after  as  counsel  can  be  heard,  on  behalf  of  the  iuhabitanta  of  saU  pariah  of  Beddngltai^ 
in  the  county  of  Somerset,  for  a  writ  of  certiorari,  to  remove  into  tiie  aaid  oovt  f 
certain  order  made  by  you,  the  above-named  justices,  dated  on  or  about  the  18th  day 
of  January,  1845,  for  the  removal  of  Jane  Gramwell  and  her  five  children,  namfily» 
George,  aged  ten  years,  Ann,  aged  eight  years,  Emma,  aged  four  yeiyB,  Loidaa,  aged 
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two  yean,  and  John,  aged  one  year,  from  the  parish  of  St.  OHes*  Reading,  In  ihe 
coonty  of  Beiics,  to  the  parish  of  Beckington  above  mentioned. 

"  That  the  next  general  quarter  sessions,  called  the  Easter  Quarter  Sessions,  which 
were  holden  in  and  for  the  borough  of  Reading,  after  said  Epiphany  Quarter  Sessions, 
commenced  and  were  holden  on  1 1th  April  now  last,  and  were  continued  by  a4Joum- 
meat  to  and  duly  held  in  pursuance  of  such  adjournment  on  9th  May  now  instant. 

"That  no  appeal  was  entered  at  siud  Easter  Quarter  Sessions  by  the  churchwardens 
ind  overseers  of  poor  of  parish  of  Beckington,  county  of  Somerset,  or  any  or  either  of 
them,  or  any  other  person  or  persons,  against  an  order  made  by  John  Yard  Willats 
and  Edward  Hodges,  fisqrs.,  two  of  the  keepers  of  the  peace  and  justices  acting  in  and 
far  the  borough  of  Reading,  county  of  Berks,  on  or  about  18th  January  last,  for 
jwnoval  of  Jane  Cramwell  and  her  five  children,  George,  Ann,  Emma,  Louisa,  and 
John,  from  parish  of  St.  Giles,  in  said  borough  of  Reading,  to  parish  of  Beckington, 
ooonty  of  Somerset,  nor  was  any  application  made  either  to  the  Court  or  this  deponent 
to  enter  such  appeal. 

"Tliat,  according  to  the  practice  of  said  court  of  Quarter  Sessions,  the  church- 
wirdens  and  overseers  of  poor  of  said  parish  of  Beckington  would  have  been  allowed 
€D  motion  to  have  entered  and  respited  an  appeal  against  such  an  order  of  justices, 
other  on  the  day  of  commencement  of  ssdd  Easter  Quarter  Sessions  or  on  tlie  day 
00  which  such  sessions  were  continued  and  holden  by  adjournment  as  aforesaid  ;  that 
is  to  say,  on  the  said  9th  May  inst.  That  there  is  no  rule  or  order  for  regulation  of 
practice  of  Quarter  Sessions  holden  in  and  for  the  said  borough,  which  will  preclude 
the  churchwardens  and  overseers  of  poor  of  said  parish  of  Beckington,  if  they  feel 
themselves  aggrieved  by  such  order  of  justices  as  aforesaid,  made  and  dated  subse- 
qoent  to  the  holding  of  said  Epiphany  Quarter  Sessions,  on  said  drd  January  last, 
fiom  entering  and  tr}ung  an  appeal  agaiust  such  order  at  the  next  general  quarter 
Ksiions  of  the  peace,  to  be  holden  in  and  for  the  said  borough,  provided  they  serve 
i  statement  of  the  grounds  of  their  appeal  in  the  manner  prescribed  by  the  Poor 
Uv  Amendment  Act,  and  give  eight  cIqut  days'  notice  to  the  respondents  before  the 
kut  day  of  the  sessions  of  their  intention  to  try,  and  do  also  enter  such  appeal  with 
Ae  clerk  of  the  peace  of  the  said  borough,  before  the  sitting  of  the  Court,  on  the  first 
'  ^Kfon  which  such  sessions  may  commence  and  be  holden." 

The  objections  to  the  order  were  these  :  First.  That  it  docs  not  shew  a  complaint 
of  comini!^  to  inhabit,  or  of  any  act  from  which  the  intention  of  staying  permanently 
Cm  be  inferred.  Secondly.  That  it  requires  the  removal  of  the  pauper  "  on  sight 
bereof,"  contrary  to  the  express  provisions  of  the  4  &  5  Will.  4,  c.  76.  Thirdly, 
l^uit  it  does  not  contain  a  statement  that  the  justices  who  made  it  were  really  acting 
in  and  for  the  borough,  at  any  time  or  place.  Fourthly,  That  it  recites  chargeability, 
bitt  docs  not  shew  actual  chargeability.  Fifthly.  That  the  names  of  the  justices  who 
Huide  the  order  are  not  st4itcd  ;  iior  is  mention  made  of  them  in  the  body  of  the  order, 
9ad  that  the  signatures  give  the  initials  only  of  their  Christian  names,  lliere  was, 
hinrever,  an  affidavit  shewing  the  Christian  names  of  the  justices.  Affidavits  in  oppo- 
^don  stated  the  days  on  which  general  quarter  sessions  bad  been  held  since  the  order 
VVM  made,  and  that  no  appeal  had  been  entered,  and  that  the  pauper  had  not  been 
xtmoved.     Against  the  rule  cause  wns  shewn  by 

Carritigton. — ^This  case  is  governed  by  the  rule  of  Court  (1  Anne,  B.  R.,  I  Salk.  147). 
"Hat  rule  states  that  "  no  certiorari  shall  be  granted  to  remove  orders  of  justices, 
fiom  which  the  law  has  given  an  appeal  to  the  Sessions,  before  the  matter  to  be  deter- 
tuned  on  the  appeal,  or  the  time  for  appealing  be  expired."  The  time  for  appealing 
hv  not  expired.  The  parish  of  Beckington  is  not  bound  to  appeal  until  the  removal 
h$  actually  taken  place.  It  may  treat  the  removal  itself  as  the  grievance,  and  appeal 
ipon  or  after  removal.  This  rule  applies  where  motion  has  been  made  for  filing 
the  order  {Rex  v.  Harman,  Andrews,  345  ;  Rex  v.  Holditch,  2  Bott.  856) ;  and 
therefore  it  is  quite  clear  that  it  may  be  taken  advantage  of  at  this  stage  of  the  pro- 
ceedings, and  the  certiorari  cannot  issue. 

Lord  Dbnman,  C.  J. — I  think  the  rule  of  Court  relied  on  does  not  apply  to  the 
flMe  of  the  appellants,  but  merely  to  the  respondents,  whom  it  was  intended  to  preclude 
from  the  power  of  removing  an  order  made  in  their  fovour^  and  so  preyenting  an  appeal 
agiinat  thai  order. 
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Carrington. — It  is  objected  to  this  order,  that  it  does  not  shew  a  coming  to  iohsbit 
under  the  provisions  and  according  to  the  spirit  of  13  &  14  Chas.  2»  a.  1.  The  order 
states  that  the  pauper  and  her  fiEunily  have  intruded,  and  that  they  are  now  actually 
chargeable  to  the  removing  parish,  and  this  suffices.  (Rex  v.  Rotkerham,  2  G.  &  Dar. 
523 ;  3  Q.  B.  776  ;  12  Law  Jour.  M.  G.  1 7.)  The  word  "intruded"  could  not  do  alone; 
but  here  it  is  confirmed  with  a  statement  of  actual  chargeability,  and  the  two  must  be 
taken  together.  The  old  form  was  "  lately  come  to  inhabit."  The  word  "  intrude" 
means  the  same  thing,  and,  coupled  with  chargeability,  clearly  informs  the  appellanti 
of  the  fact. 

CoLBRiDOB,  J.—- 1  think  not :  a  tramping  beggar,  who  might  accidentally  bretk  hii 
leg  in  a  parish,  would  become  chargeable,  and  have  intruded  himself,  without  haTu^ 
come  to  inhabit  at  all.  If  he  received  aid  till  he  was  cured,  be  would  perfectly  answer 
the  description  you  have  given. 

Lord  Dbnman,  G.  J. — ^There  is  no  doubt  in  this  case.  We  cannot  give  to  the 
word  "  intrude  "  the  construction  contended  for. 

Rule  absolute.     Order  cwfirmeL 
J.  C.  S.  ^ 
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Q.B.  Friday^  June  21. 

The  Qubbx  v.  Thb  Inhabitants  ov  HicKLiNG.(a) 
Order  qfjtutiee*  under  Highway  Aei — ApplieaUonfor  eoeU — New  trial. 

An  order  qfjuetieee  apportioning  certain  parts  of  a  highway  upon  particular  pariehee,  pmrtwet  H 

34  Geo,  3y  c.  64,  i»  eonelueive  proqf  that  the  highway  wa»  in  the  reepective  pariehee  ae  refmrtHf 

the  Act. 
An  application  for  eoete  by  a  prosecutor  of  an  indictment  for  the  non^repair  qfa  highway  diretld 

hyjueticea,  efter  he  hoe  obtained  a  rule  to  stay  the  judgment ,  ie  not  a  step  eo  ae  to  waive  the  nrfr. 
A  new  trial  may  be  granted  upon  an  indictment  for  the  non^repair  qf  a  highway  if  the  veriid  k 

against  emdencCffor  the  rule  as  to  criminal  proceedings  does  not  apply, 

THIS  was  an  indictment  against  the  parish  of  Hickling,  in  the  county  of  Nottiog- 
ham,  for  the  non-repair  of  a  road,  being  a  portion  of  the  ancient  foss-way  leading 
from  Newark-upon-Trent  to  Leicester,  which  intersects  the  parishes  of  Hickling  isd 
Widmerpool  for  the  distance  of  858  yards.  The  respective  boundaries  of  the  two 
parishes  were,  it  was  said,  in  the  middle  of  the  road.  In  1816  proceedings  had  beca 
taken  under  34  Geo.  3,  c.  64  (now  repealed),  which  gave  power  to  two  justices  of  the 
county,  upon  complaint  of  one  of  the  surveyors  of  the  highways  of  any  parish,  sttfting 
that  liiere  is  situated  in  the  parish  adjoining  thereto  a  highway  to  be  repaired  on  one 
side  by  one  parish,  and  on  the  other  by  another,  to  summon  the  surveyors  of  the  high* 
ways  of  such  other  parish,  and  after  examination,  and  hearing  the  parties  and  their 
witnesses,  to  determine  and  allot  a  portion  in  length  of  the  highway  to  each  parish  to 
repair  in  future.  The  Act  directed  that  the  order  of  the  justices,  with  the  plan  of  the 
highway,  and  the  allotment  thereof,  should  be  filed  with  the  clerk  of  the  peace,  tod 
also  that  such  stones  and  boundary- marks  should  be  put  up  as  the  justices  might  thisk 
fit.  The  2nd  section  provided  that,  from  and  after  the  filing,  such  parishes  should 
be  respectively  bound  as  of  common  right  to  repair  the  respective  parts  allotted  to 
them,  and  those  parts  only.  The  7th  section  gave  a  right  of  appeal  to  the  Sesnooi. 
An  application  was  made  under  this  Act,  and  on  the  14th  of  October,  1816,  an  order 
was  made  adopting  the  form  in  the  Act,  and  allotting  478  yards  to  the  pariab  of 
Hickling.  This  order  and  the  plan  were  duly  filed :  there  was  no  appeal.  The  por- 
tion allotted  to  Hickling  parish  being  out  of  repair,  an  application  was  made  to  tbe 
justices  under  5  &  6  Wm.  4,  c.  50 ;  but  as  the  surveyor  denied  the  liability  of  tbe 
parish  of  Hickling,  this  indictment  was  directed  to  be  preferred. 

(a)  Reported  by  E.  Wise,  Esq.,  Banister-at-law, 
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Hie  first  count  was  as  follows  :-^ 
"NoitiMghamakire,  1     The  jurors  of  our  Lady  the  Queen,  upon  oath,  present  that,  from 
to  wit.  J  the  time  whereof  the  memory  of  man  is  not  to  the  contrary,  there 

its,  and  yet  is,  a  certain  common  and  ancient  Queen's  highway  leading  from  the  town 
]f  Newark-upon-Trent,  in  the  county  of  Nottingham,  toward  and  into  the  town  of 
Leicester,  in  the  county  of  Leicester,  called  the  Foss  Road,  used  by  and  for  all  the 
Sege  subjects  of  our  Lady  the  Queen  and  her  predecessors,  with  their  horses,  coaches* 
xits,  and  other  carriages,  to  go,  return,  pass,  and  repass,  ride  and  labotur  at  their  free 
fin  and  pleasure,  and  that  a  certain  part  of  the  said  highway,  being  so  much  thereof 
m  lies  between  a  certain  turnpike-road  leading  from  the  town  of  Nottingham  to 
Ifdton  Mowbray,  in  the  county  of  Leicester,  beginning  at  the  said  tumpike-road. 
nd  near  to  a  certain  inn  called  New  Inn,  and  extending  southward  to  the  southern 
loondary  of  the  parish  of  Hickling,  in  the  said  county,  being  in  length  858  yards* 
md  in  breadth  twenty  yards,  one  side  of  which  said  last-mentioned  part  of  the  said  high- 
nj,  being  the  eastward  side  thereof,  adjoining  to  the  said  parish  of  Hickling,  lies 
irithin  the  parish  of  Hickling  aforesaid,  in  the  said  county  of  Nottingham  aforesaid* 
ind  the  other  part  of  the  said  highway,  being  the  westward  side  thereof,  adjoining  to 
the  parish  of  Widmerpool,  in  the  county  of  Nottingham  aforesaid,  lies  within  the 
nid  parish  of  Widmerpool,  in  the  said  county.  And  that  on  or  about  the  Srd  day  of 
^Qgast,  in  the  year  of  our  Lord  1816,  upon  complaint  duly  made  before  John  Elliott 
lod  Robert  Padley,  Esqrs.,  then  being  two  of  his  then  Majesty's  justices  of  the  peace 
of  the  said  county  of  Nottingham,  by  virtue  and  in  pursuance  of  the  provisions  of  an 
kt  of  Parliament  passed  in  the  34th  year  of  the  reign  of  his  late  Majesty  king 
3eorge  the  Third,  intituled '  An  Act  for  the  more  effectually  repairing  of  such  parts  of  the 
igfaways  of  this  kingdom  as  are  to  be  repaired  by  two  parishes,'  the  whole  of 
^iach  part  of  the  said  highway,  beginning  at  the  said  turnpike-road  as  aforesaid,  and 
ttending  as  aforesaid,  being  in  length  858  yards,  in  breadth  twenty  yards,  was  by 
le  said  justices  divided  by  a  transverse  line  into  two  parts,  and  by  their  order,  then 
ily  made  under  their  hands  and  seals,  it  was  declared,  adjudged,  and  ordered  that  the 
dd  part  of  the  said  highway  should  be  divided  in  the  following  manner ;  that  is  to 
y,  that  at  the  distance  of  478  yards,  measuring  from  the  said  turnpike-road  leading 
om  the  town  of  Nottingham  aforesaid  to  Melton  Mowbray  aforesaid,  and  near  to 
le  said  inn  called  New  Inn,  there  should  be  erected  certain  posts  or  stones,  marked  H« 
id  W.,  on  each  side  of  the  said  highway ;  and  the  side  of  the  said  highway,  from  the  said 
impike-road,  near  to  the  said  inn,  to  the  said  posts  or  stones,  should  from  time 
I  time,  and  at  all  times  thereafter,  be  repaired  by  the  said  parish  of  Hickling ;  and 
at  the  reminder  of  the  said  highway,  from  the  said  posts  or  stones  marked  H.  and 
v.,  to  the  southward  boundary  of  the  said  parish  of  Hickling,  being  the  distance  of 
80  yards,  should  also  from  time  to  time,  and  at  all  times  thereafter,  be  repaired  by 
be  said  parish  of  Widmerpool ;  and  such  order,  and  a  plan  of  the  said  highway,  and  the 
Dotment  thereof,  were  afterwards,  to  wit  on  the  14th  day  of  October,  1816,  duly 
led  with  the  clerk  of  the  peace  for  the  said  county,  according  to  the  provisions  of  the 
lid  statute,  whereby  and  by  force  of  the  said  statute,  the  said  parish  of  Hickling  then 
eeune  and  was,  and  thence  continually  has  been,  and  now  is,  bound  as  of  common 
^t  to  maintain  and  keep  in  repair  the  said  part  of  the  said  highway  so  allotted  to  the 
Miish  of  Hickling  as  aforesaid.  And  the  said  jurors  of  our  Lady  the  Queen  further 
ment,  that  the  whole  of  said  part  of  the  highway  so  allotted  to  the  parish  of  Hickling* 
itnate  and  extending  as  aforesaid,  containing  in  length  478  yards,  and  in  breadth 
bienty  3rards,  on  the  14th  day  of  September,  in  the  seventh  year  of  the  reign  of  our 
Bverdgn  Lady  Victoria,  and  continually  afterwards,  until  the  day  of  the  taking  of  tiiis 
BBiusition,  at  the  parishes  aforesaid  respectively,  in  the  county  of  Nottingham  afore* 
indy  was  and  is  yet  very  ruinous,  miry,  deep,  broken,  and  in  great  decay,  for  want  dC 
he  reparation  and  amendment  of  the  same,  so  that  the  liege  subjects  of  our  said  Lady 
te  Queen,  during  the  time  last  aforesaid,  could  not  go,  return,  pass,  repass,  ride,  and 
iboor  with  their  horses,  coaches,  carts,  and  other  carriages,  in,  through,  and  along  the 
toeen's  common  highway  as  aforesaid,  as  they  ought  and  were  wont  and  aocastmned 
I  do*  without  great  danger  of  their  lives  and  the  loss  of  their  goods,  to  the  great 
)  and  common  nuisance  of  her  Majesty's  liege  subjects  going*  letnrning*  passing. 
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and  repassing,  riding,  and  labouring  in,  and  through*  and  along  the  QMoen'a      

highway  as  foresaids  and  the  evil  example  of  all  others  in  the  uke  case  oflErndini^  lod 
against  the  peace  of  our  Ladj  the  Queen,  her  crown  and  dignitv;  and  that  the  wd 
inhabitants  of  the  said  parish  of  Hickling,  in  the  said  county,  the  oommon  highway  u 
•foresaid,  so  as  aforesaid  being  in  decay,  ought  to  repair  and  amend  when  and  ao  mm 
es  it  should  or  shall  be  necessary." 

The  2nd  and  3rd  counts  were  for  the  non-repair  of  the  portiona  of  the  road,  ooa* 
mdering  them  as  repairable  by  the  parish  of  Hickling  aa  at  conunon  laxv.  ThcM 
two  counts  were  inserted  upon  the  words  of  the  statute,  that  after  the  allotnient  Ab 
parishes  should  be  respectively  bound  to  repair  as  of  common  right.  The  indictneit 
was  removed  by  certiorari  into  the  Queen's  Bench,  and  tried  at  Nottingham  Sumntt 
Assizes,  1844.  Admissions  were  made  as  to  all  formal  proof  of  the  highway  and  tie 
order,  but  it  was  contended  by  the  parish  of  Hickling  that,  at  the  time  the  order  m 
made,  the  surveyor  of  that  parish  did  not  admit  that  any  part  of  the  road  was  withia 
their  parish,  and  that  therefore  the  justices  were  without  jurisdiction  to  make  the  order, 
an4  that  it  was  open  to  the  defendants  to  prove  now  that  no  portion  of  the  road  «u 
within  the  parish. 

The  order  was  as  follows  :  — 

"  Whereas,  at  a  petty  sessions  holden  before  us,  John  Elliott  and  Robert  Padlej, 
Esqrs.,  two  of  his  Majesty's  justices  of  the  peace  for  the  county  of  Nottingham,  on  the 
10th  day  of  July  last,  Thomas  Simpson,  one  of  the  surveyors  of  the  highways  of  tfai 
parish  of  Widmerpool,  in  the  county  of  Nottingham  aforesaid,  came  before  ua,  te 
justices  aforesaid,  and  gave  us  to  be  informed  that  there  is  in  the  said  county  a  certda 
common  highway  leading  from  the  town  of  Newark,  in  the  county  of  Nottingham,  to 
the  town  of  Leicester,  and  that  there  is  a  certain  part  of  the  s^d  hi^way,  that  is  to 
say,  so  much  thereof  as  lies  between  the  turnpike-road  leading  from  the  town  of  No^ 
tbgham  to  Melton  Mowbray,  in  the  county  of  Leicester,  beginning  at  the  said  turnpike- 
road,  and  near  to  a  certain  inn  called  New  Inn,  and  extending  southward  to  tk 
southern  boundary  of  the  parish  of  Hickling,  in  the  said  county,  being  in  length  858 
yards,  as  described  in  the  plan  set  forth  in  Uie  ssdd  information  beginning  at  the  lettB 
A,  and  extending  to  the  letter  B,  one  side  of  which  last- mentioned  part  of  the  and 
highway,  being  the  eastward  side  thereof,  adjoining  to  the  said  parish  of  Hickling,  lili 
within  the  parish  of  Hickling  aforesaid,  and  is  to  be,  and  of  right  ought  to  be,  r^ainl 
by  the  said  parish  of  Hicklmg,  and  the  other  part  of  the  same  highway,  being  ttl 
westward  side  thereof,  adjoining  to  the  parish  of  Widmerpool  aforesaid,  lies  withm  ttl 
said  parish  of  Widmerpool,  and  is  to  be,  and  of  right  ought  to  be,  repaired  by  the  paiiA 
«f  Widmerpool  aforesaid,  and  stating  that  the  repair  of  such  part  of  the  said  higk" 
way  was  very  inconvenient  to  the  parishes  aforesaid,  and  the  want  thereof  detrimeatri 
to  the  public,  and  therefore  praying  that  such  part  of  the  said  highway  might  kl 
allotted  and  apportioned  for  the  repair  thereof,  by  us,  the  justices  aforesaid,  to  the  aaid 
parishes  of  Widmerpool  and  Hickling,  in  the  manner  directed  by  an  Act  passed  in  thi 
d4th  year  of  the  reign  of  King  George  the  Third,  intituled '  An  Act  for  the  oMt 
effectually  repairing  of  such  parts  of  the  highways  of  the  kingdom  as  are  to  be  repaired 
by  two  parishes,'  and  which  more  fully  appears  to  us,  the  justices  aforesaid,  by  a  pbi 
of  such  part  of  the  said  highway  annexed  to  the  said  information.  And  whereat,  it 
pursuance  of  the  said  information,  we,  the  justices  aforesaid,  did,  on  the  said  lOth  dq 
July  last,  issue  our  summons  to  the  surveyors  of  the  highways  of  the  psndi 
of  Hickling  aforesaid,  with  a  true  copy  of  the  said  information  and  plan,  requirisg 
them,  or  either  of  tiiem,  to  appear  before  us,  the  said  justices,  on  the  20Ui  d^ 
of  July  last,  at  the  Shire  Hall,  in  Nottingham,  to  shew  cause  (if  any)  why  an  allotawt 
or  apportionment  of  the  said  part  of  the  said  highway  should  not  be  made  aoooidi* 
ing  to  the  provisions  of  the  said  Act  referred  to  in  the  above- recited  informatioik 
And  whereas,  on  the  said  20th  day  of  July,  in  the  year  of  our  Lord  1816,  at  the  SUn 
Hall  aforesaid,  Robert  Hardy,  one  of  the  surveyors  of  the  parish  of  Hickling  sfort* 
said,  appeared  before  us,  die  said  justices,  in  pursuance  of  our  said  tumrV*' 
and  required  further  time  to  shew  cause  why  an  apportionment  of  the  said  lughlMl 
should  not  be  made,  whereupon  we,  the  said  justices,  did  adjourn  the  further  OOA" 
aideration  of  the  matter  until  this  day»  to  wit,  the  3rd  day  of  August,  in  the  said  jm 
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«f  oar  Lard  1816,  at  which  last-men&Ded  time  and  place  the  laid  Thomaa  £Bmpaan 
^ppeueth  before  xa,  Bnd  the  said  Robert  Haidy  also  appeareth  before  ua,  and  levend 
witaeaaoa  are  examined  before  ua  touching  the  aame.  Now  we«  the  jnaticea  aforeaaid* 
imog  Mlj  heard  and  understood  the  premisea,  do  dedaie,  adjudge,  and  ordaiv 
All  tfie  aaid  part  of  the  sud  highway  shall  be  divided  in  the  following  manner;  that  la 
to  Bay,  that  at  the  distance  of  four  hundred  and  seventy-eight  yards,  measuring  from 
tte  turnpike-road  leading  from  the  town  of  Nottingham  to  Melton  Mowbray,  in  tba 
mmty  oi  Ldeester,  and  near  to  a  certain  inn  called  New  Inn,  there  shall  be  erected 
eertain  posts  or  stones,  marked  H.  and  W.  on  each  side  of  the  aaid  highway ;  and  the 
whole  of  the  said  highway,  from  the  aaid  turnpike-road,  and  near  to  the  said  inn. 
Id  such  posts  or  stones,  shall  from  time  to  time,  and  at  all  times  hereafter,  be  repaired 
bf  tiie  parish  of  Hickling  aforesaid  ;  and  that  the  remainder  of  the  said  highway,  from, 
fte  said  posts  or  stones  marked  H.  and  W.  to  the  southward  boundary  of  the  said 
ftvish  of  Hickling,  being  the  distance  of  three  hundred  and  eighty  yards,  shall  also  be 
nun  time  to  time,  and  at  all  times  hereafter,  repaired  by  the  parish  of  Widmerpod 
ifuesaid.  In  witness  whereof  we,  the  justices  aforesaid,  have  hereunto  set  oar  handa 
and  seals  the  drd  day  of  August,  in  the  year  of  our  Lord  1816. 

"  John  Elliott,   *  (L.S.) 
"  RoBT.  Padley."    (L.S.) 

Contradictory  evidence  was  given  as  to  the  boundaries,  and  Coltman,  J.,  left  it  to  the 
jny  to  determine  whether  it  was  proved  that,  before  the  order,  half  of  the  road  was 
h  the  parish  of  Hickling.  The  jury  found  for  the  defendants,  with  which  verdict  the 
hsmed  judge  was  dissatisfied. 

A  rule  nisi  had  been  obtained  to  stay  the  judgment  or  for  a  new  trial,  on  account  of 
the  verdict  being  against  evidence,  and  for  misdirection,  because  the  learned  judge  had 
lot  directed  the  jury  that  the  order  was  conclusive. 

Wkitehw^st  and  Mellor  now  shewed  cause. — ^There  is  a  preliminary  objection  to 
ttis  rule.  Since  it  was  obtained,  in  Michaelmas  Term,  the  prosecutor  has  obtained  a 
Ji^B^'a  order  for  the  taxation  of  his  costs,  and  a  rule  is  now  pending  to  set  aside  that 
tribr.  That  was  another  step,  and,  therefore,  a  waiver  of  the  rule,  which  is  a  stay  of 
teooeedings.  This  also  is  a  criminal  case,  and  a  verdict  having  been  found  for 
Wendants,  the  Court  will  not  interfere.  Then  this  order  in  1816  was  made  without 
joriadiction.  The  only  case  within  the  statute  was  where  the  highway  was  in  two 
fviahes.  The  justices  had  no  power  to  determine  the  disputed  boundaries.  This  ia 
shewn  by  all  the  forms  given  in  the  Act.  The  first  count  alleges  that  it  was  a  highway 
tan  time  immemorial,  and  this  ought  to  have  been  proved.  The  facts  alleged  in  on 
ohbr  fike  this  may  be  questioned.  The  jurisdiction  must  be  proved  if  traversed,  as  it 
klKre  by  not  guilty.  He  cited  Herbert  v.  Cooke  (3  Dougl.  101) ;  Carratt  v.  Morkl^ 
a  a  B.  18)  ;  BuUer's  N.P.  247  ;  Allen  v.  Dundaa  (3  T.  K.  ISO) ;  Morrell  v.  Mmrtk^ 
9  M.  &  G.  581)  ;  Welch  v.  IQash  (8  East,  394).  It  is  a  special  authority,  to  be  exercised 
«dy  in  a  special  mode,  and  it  must  be  strictly  followed,  as  being  the  creature  of  the 
Vtatote.     There  is  no  adjudication  that  this  was  in  the  parish  of  Hickling. 

WUimOM  and  Willmore,  in  support  of  the  rule. — This  is  not  a  criminal  proceeding 
iafsct,  and  there  is  no  objection  to  a  new  trial  being  granted,  for  this  reason.  [Loan 
flmtaif,  C.  J.,  intimated  that  this  point  need  not  be  argued.]  The  evidence  was 
deatiy  tiie  other  way,  as  the  learned  judge  thought  also.  But  the  order  is  conclusive. 
Bie  title  of  the  Act  is,  "  An  Act  for  the  more  effectually  repairing  such  parts  of  the 
Kg^ways  as  are  to  be  repaired  by  two  parishes."  It  is  said  to  be  no  adjudication ; 
Ml  if  the  order  is  examined,  it  is  shewn  that  it  was  in  effect.  It  was  according 
4ft  the  statute,  and  incorporates  the  previous  statements.  If  justices  could  only  act 
Irim  it  was  admitted  that  the  highway  was  in  the  parish,  the  statute  would  be  vir- 
MIy  repealed.  For  what  purpose  can  witnesses  be  called  if  the  justices  are  not  tt> 
temine  whe^er  it  is  in  the  parish  or  not  ?  Welch  v.  Na$h  (8  East,  394)  is  very  die- 
^ingaisfaaUe ;  there  what  was  admitted  was  a  condition  precedent.  Here  it  is  shewn 
thtt  the  parries  were  litigant,  that  they  both  appeared,  and  that  witnesses  were  exa* 
^amU.  Briitain  v.  Kinnaird  (I  B.  &  B.  432),  Aldridge  v.  Haines  (2  B.  &  Ad.  395) 
cM»hsh  that  this  order  is  conclusive. 

la  die  former  of  these  cases  a  conviction  under  the  Bumboat  Act  was  held  to  be  con- 

(fattfe ;  and  when  it  was  asked,  "  Shall  the  magistrate,  by  calling  a  leventy-four-gun 
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ship  a  boat,  give  himself  jurisdiction  and  preclude  inquiry  ?"  Richardson,  J.,  gave  tiie 
answer  which  is  the  principle  of  all  these  decisions.  He  said,  "  Whether  the  vesed 
were  a  boat  or  no,  was  a  fact  on  which  the  magistrate  was  to  decide,  and  the  fsJlacy 
lies  in  assuming  that  the  fioct  on  which  the  magistrate  has  to  decide  is  that  whicb 
constitutes  his  jurisdiction."  (Cave  v.  Mountain,  1  M.  &  Gh*.  257  ;  Reg.  y.  Bolton, 
1  Q.  B.  66 ;  Boston  v.  Carew,  3  B.  &  C.  649,  were  also  cited.)  The  order  is  in  the 
form  ^ven  by  the  statute,  and  states  that  witnesses  were  called.  A  certain  tribonl 
has  beien  appointed,  and  has  been  applied  to,  and  determined  certain  fiu^ts  dbecdj 
within  its  scope,  and  this  decision  cannot  be  questioned. 

Loan  DsKMAN,  C.  J. — ^This  was  within  the  jurisdiction  of  the  justices,  and  diey 
have  exercised  the  jurisdiction  they  possessed.  They  had  fiill  power  to  decide  it.  The 
verdict  therefore  is  wrong.  Judgment  must  be  suspended,  to  ^ve  the  prosecntor  an 
opportunity  of  taking  the  case  again  to  trial. 

Pattbson,  J. — ^This  is  quite  within  the  authority  of  Brittain  v.  Kinnoird.  If  no 
form  had  been  given  by  the  statute,  then  I  should  have  required  the  adjudication  of  the 
ftct  to  have  be^  more  specific ;  but  as  the  form  ^ven  is  pursued^  and  it  involves  the 
existence  of  the  facts,  it  is  sufficient. 

Williams*,  J.,  concurred. 


Q.B.  Wednesday,  May  28. 

Thb  Qubbn  v.  Thb  Inhabitants  of  Manchbstbr. 

Evidence  qf  ekargeabilify, 

A  itatement  hy  the  pauper  in  then  wordt,  **  Ihave  lived  in  the  tounuhip  qf  P.  (the  reepondeniifir 
some  time  past,  and  am  now  residing  m  the  worikouee  in  that  town,  my  huebond  having  nm  dwqr 
ond  Irft  me,  I  have  been  and  am  now  chargeable  to, the  eaid  townehip  of  P,," — Held,  miffiM 
evidence  qf  chargeabilitg  to  tt^port  an  order  qf  removal. 

.'Am  examination  accompanying  an  order  qf  removal  wae  headed  thue :  "  Borough  qf  P.,  in  the  eonAr 
qfL,  Esamination  ofwitneeeet  relating  to,  Sfc,  taken  upon  oath  brfore  ue,  two  qfker  Me§eilt$i 
jutticee,  ^c.  in  and' fir  the  eaid  borough,**  Then  fillowed  the  examination  qfthe  Jlret  wOmd^ 
which  occupied  the  fret  tide  qfa  eheet  of  paper :  and  qfterwarde  thai  of  the  second  witnetSf  iqpM 

'  the  second  side  of  the  same  sheet.  The  Jurat  qf  each  examination  was  in  the  words  fitt9mia§: 
**  Sworn  brfore  us,  T,  O. ;  /.  B,*' 

Admitted,  that  the  examination  of  the  second  as  well  as  the  first  witness  sufficiently  speared  isk 
taken  brfore  two  justices  rf  the  borough  of  P,  and  the  same  justices  who  made  the  order. 

ON  appeal  against  an  order  of  two  justices  for  the  removal  of  Ann  Mollinenx  finn 
the  township  of  Preston,  in  the  borough  of  Preston,  in  the  county  of  Lancaster, 
to  the  township  of  Manchester,  in  the  same  county,  the  Session?  confirmed  the  order, 
aubject  to  the  opinion  of  the  Court  of  Queen's  Bench  on  the  following  case  :— 
The  examinations  on  which  the  order  was  founded  are  as  follow : —  ' 

"  The  borough  of  Preston,  in  the  county  of  Lancaster. — Examination  of  witnesMi 
relating  to  the  settiement  of  Ann  Mollineux,  whose  husband,  James  Mollinenx,  9 
absent  from  her ;  taken  upon  oath  before  us,  two  of  her  Majesty's  justices  of  the 
peace  in  and  for  the  sud  borough,  this  22nd  day  of  February,  1844. 

"  William  Williams  saith,  &c.  (shewing  a  settiement  gained  by  the  husband  bf 
hiring  and  service).  "  William  Willi axs." 

"  Sworn  before  us, 

"  Thos.  Gbbman, 
"  John  Baibstow." 
*'  Ann  Mollineux,  the  pauper,  saith, — '  I  was  lawfully  married  to  James  MoUineox, 
my  present  husband,  at  Penwortham  Church,  about  five  years  ago.  I  have  lived  m 
the  township  of  Preston  for  some  time  past,  and  am  now  residing  in  the  workhooie 
in  that  town ;  my  husband  having  run  away  and  left  me,  I  have  been  and  am  nov 
chargeable  to  the  said  township  of  Preston.  My  husband  is  a  sweep,  and  tived  i& 
Hthe-Bam-streety  in  Preston,  before  he  left  me. 

*' '  The  mark  X  of  Ann  Mollinbvz.' 
**  Sworn  before  us, 

"  Thos.  Oxrman, 
"  John  Baibstow." 
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Tlie  appeDants  duly  served  a  notice  of  appeal,  the  grounds  whereof,  so  fietr  as  they 
are  material  to  the  present  case,  are  as  follow : — "  Because  the  said  examination  con* 
tains  no  legal  evidence  that  the  said  Ann  MoUineux  had  been  or  was  actually  charge- 
able to  the  respondent  township  at  the  time  of  the  application  for  making  the  said 
order  of  removal.  Because  it  does  not  sufficiently  appear  that  the  examination  of 
the  said  pauper,  Ann  MoUineux,  was  sworn  before  two  justices  of  the  peace  of  the 
borough  of  Preston,  and  before  the  same  justices  who  made  the  said  order.  The 
examination  of  the  said  William  Williams,  the  first  examinant,  with  the  signatures 
Thos.  German  and  John  Bairstow,  being  the  two  justices  who  made  the  order  of 
removal,  is  written  upon  and  covers  the  whole  of  the  first  page  or  side  of  a  sheet  of 
paper ;  and  the  examination  of  the  said  Ann  MoUineux,  with  the  jurat  thereto,  and 
the  signatures  Thos.  German  and  John  Bairstow,  being  those  of  the  same  justices,  to 
such  last-mentioned  jurat,  is  written  on  the  other  or  second  side  of  the  same  sheet, 
l)^;inning  at  the  top  of  the  sud  second  side."  At  the  trial  of  the  appeal,  the  appel- 
lants objected  that  this  examination  was  insufficient,  on  the  grounds  stated  in  the  notice 
ci  appeal,  but  the  Court  of  Quarter  Sessions  confirmed  the  order,  subject  to  the 
opinion  of  the  Court  of  Queen's  Bench  on  the  sufficiency  of  the  examination.  If  the 
Court  of  Queen's  Bench  should  be  of  opinion  that  the  examination  was  insufficient, 
-on  the  grounds  above  stated,  or  either  of  them,  then  the  order  of  removal,  and  of  the 
•Sessions  confirming  the  same,  to  be  quashed ;  otherwise,  to  stand  confirmed. 

Cowling,  in  support  of  the  order  of  Sessions. — There  are  two  questions  here :  first, 
-whether  there  is  a  sufficient  statement  of  chargeabiHty ;  and,  second,  whether  it  suf- 
ficiently appears  that  the  examination  was  sworn  before  the  two  justices  who  made 
the  order.  1st.  The  statement  of  chargeabUity  is,  that  the  pauper  is  "  now  residing 
in  the  workhouse  in  the  town  of  Preston,  and  is  now  chargeable  to  that  township,*' 
and  that  is  sufficient.  It  distinguishes  this  from  R.  v.  Black  Callerton  (10  Ad.  &  E. 
679),  where  there  was  no  evidence  of  chargeabiHty,  and  R.  v.  High  Bickington  (3 
a.  B.  790;  1  D.  &  M.  103,  and  ante,  p.  1),  where  the  examination  merely  stated 
^tibat  the  pauper  was  chargeable.  The  residence  in  the  workhouse  is  added  here. 
[Williams,  J.— That  is  a  fact ;  the  other  was  a  conclusion  of  law.  Loan  Dknman, 
"C.  J.«— We  wUl  hear  the  other  side  on  that  point.]  The  second  point  rests  upon  the 
authority  of  R,  v.  Shipston-upon-Stour  (1  D.  &  M.  123,  and  ante,  p.  41) ;  but  the  dis- 
tmetion  is  this — that  here  the  examination  commences,  "  the  examination  of  the 
witnesses"  in  the  plural  number ;  so  that  the  statement  of  jurisdiction  and  the  descrip- 
tion of  the  justices  appHes  to  aU  the  witnesses. 

Crampton,  contrii. — ^The  second  point  cannot  be  sustained ;  but  as  to  the  first,  the 
-evidence  of  chargeabiHty  was  stronger  in  R.  v.  High  Bickington  than  it  is  here.  There, 
^e  reUeving  officer  of  a  parish  stated  that  the  pauper  was  chargeable  to  that  parish ; 
here,  there  is  a  mere  statement  by  the  pauper  that  she  is  "  now  residing  in  the  work- 
iumse."  [Williams,  J. — How  could  she  be  resident  in  the  workhouse  and  not 
diazgeable?]  She  might  be  the  matron;  or  the  workhouse  might  belong  to  a 
union ;  and  then  it  would  not  appear  to  what  township  or  parish  she  was  chargeable. 
[CoLaaiDGB,  J. — How  do  you  know  that  it  is  a  union  workhouse  ?]  I  have  a  right 
to  assume  that  it  is,  there  being  no  statement  that  it  is  the  workhonse  of  the  parti* 
eolar  parish.  [Colbriogb,  J. — It  is  stated  that  she  moved  from  her  own  residence 
iiecause  her  husband  deserted  her.]     There  ought  to  be  distinct  evidence  of  reHef. 

Per  Curiam. — ^We  think  that  there  is.    The  evidence  need  not  be  conclusive. 

Rule  to  ^ash  the  order  of  Sessions  discharged. 


MkGJ9aUX2» 


Q.B.  Wednesdajf,  ifay  28. 
Thx  Quxxk  o.  Ths  Ivhabxtants  of  Altrdtohaic 


Tki  retttmg  and  oee^tpaiUm  qf**  land,"  1m  aritr  #9  eai^er  a  niUmmaa  wubr  6  Qm.  4r  «•  it»  tMtf 
ftoiie*'  wpantte  amd  diMtti." 

JieatitmUfrom  QurUr  JS^munu  fvr  iht  tulmim  ^Ikit  OtuH  skOtd  Jkai  ike  jtauftn  <*AWi 
JSmrm  in  ike  ofipelUmt  tmemkiptjeiMffy,  frem  fear  to  year^  &i  ike  petariy  rent  ^iOLpet^mmu 
Tkey  retided  in  it,  and  oeeepied  it  ae  joint  tenante^  and  carried  on  tke  kneineeeeffmi  wrfny  teyi- 
nenhip,  and  paid  rent  for  it  out  qf  their  partnerthip  Junde  to  the  amount  qfSOi,  in  enerpgm 
for  ike  epaee  qf  eight  yeare  eoneeenitoetjffiim  the  time  theg  »o  hired  it.** 

Sold,  that  tkepanpere  thereky  gained  a  eettkment  in  ike  appeOant  tamnekip. 

£\tJ  appeal  against  an  order  of  two  jostioes  for  the  removal  of  ITiomas  Bmnfaiti 
\J  and  Jane  his  wife,  and  William  Brundrett,  and  Lydia  Ids  wife»  from  tiie  tom- 
dup  of  Altrincham*  in  Uie  county  of  Cheater,  to  the  township  of  Ashley,  in  the  mm 
county,  the  Court  of  Quarter  Sessions  quashed  the  order,  subject  to  the  SdDamf 


"The  paupers.  Thomas  Brundrett  and  William  Brundrett.  about  eleven  yean  agOp  lund 
a  fieurm,  situate  in  the  appellant  township,  jointly,  from  year  to  year,  at  the  yearfy  attf 
of  80/.  per  annum.  Tliey  resided  on  it.  and  occupied  it  as  joint  tenants,  and  canad 
ton  the  business  of  fimning  in  partnership,  and  paid  rent  for  it  out  of  thdr  partnmKp 
funds  to  the  amount  of  SOL  in  every  year  for  the  space  of  eight  years  conaeeatiiif 
from  the  time  they  so  hired  it.  If  the  Court  shall  be  of  opinion  that  the  said  Hmhi 
Brundrett  and  William  Brundrett  did  not  gain  a  settlement  by  hiring  and  ooca^gfitg 
the  said  fiurm  under  these  circumstances,  the  order  of  Sessions  to  be  confirmed;  Sath 
vise,  to  be  quashed." 

Towtuend,  in  support  of  the  order  of  Sessions. — This  case  was  decided  at  ScmIip 
before  the  case  of  R.  v.  St,  Lawrence,  AppUhy  (1  D.  &  M.  394,  and  oa/e,  p.  IVI^h 
which  it  was  held  that  a  settlement  might  be  gained  under  6  Geo.  4,  c  57,  by  the  jflit 
renting  of  land.     It  is.  however,  distinguishable  from  that  case.    In  R.  v.  St.  T 


Appleby,  it  was  found  that  the  land  occupied  jointly  was  independently  of  a  hooae  moi 
it,  worUi60/.;and  the  Court  held  that  joint  occupation  of  the  land  sufficient ;  bother 
it  is  evident  that  there  was  a  joint  occupation  of  both  house  and  farm ;  and  them  is  W 
finding  as  to  the  separate  value  of  each.  The  paupers  are  said  to  have  **  resided  onil^ 
and  occupied  it  as  joint  tenants ;"  there  must,  therefore,  have  been  a  house  or  hoMfi 
in  which  they  so  resided ;  but  according  to  the  case  of  JR.  v.  Caverswatt  (10  Ad.  ftl* 
270),  in  order  to  gain  a  settlement,  it  must  be  shewn  that  the  pauper  occupied  a  d^ 
tinct  and  separate  dwelling  of  Ids  own ;  and  stat.  1  Wm.  4.  c  18.  s.  1,  requires  ^ 
aingle  occupant  to  pay  the  rent.  [Pattbson.  J. — Suppose  he  occupied  a  fium  JQiB%» 
and  nothing  more  ?]  Then  the  case  of  R,  v.  St.  Lawrence,  Aj^leby,  would  ifp^. 
(PATTXsoir.  J. — ^Then  here  you  are  asking  us  to  presume  that  "  farm"  meant  afiurmnp 
house,  and  that  the  house  was  worth  more  than  60/.— rather  a  violent  preanmpdfloj 
It  is  not  necessaiy  to  go  that  length;  for  admitting  that  the  form  without  the  bouNWii 
worth  more  than  20/.,  so  as  to  be  of  sufficient  vcdue  to  confer  a  settlement  upon  cadi 
of  the  joint  occupants,  still  there  ought  to  have  been  a  separate  and  distinct  OW* 
pation  of  the  dwelling-house. 

Watson,  contrd. — The  settlement  is  gained  by  an  occupation  of  land  of  sufficieot 
value,  whether  joint  or  separate ;  and  that  occupation  cannot  be  rendered  less  avaiUl^ 
because  the  occupants  happen  also  at  the  same  time  to  occupy  a  house  jointly. 

LoBD  Dbnman,  C.  J.— We  accede  to  your  mode  of  stating  it,  and  thmk  that  you  sit 
right. 

Rule  absolute  to  quash  the  order  ofSestimt* 
S9 
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Q.B.  Wednesday,  May  28. 

Trx  Quxxir  V.  Thx  Inhabitants  of  Bbigbthclmstonk. 

Derivaii9€  wtilemetU—Bvidmce-^Order  tmappnaei  a§ahui, 

dm  orrftr,  ymmppmUd  agaiui^  rtwmminp  tht  pampn^t  father  to  the  mppelkmi  pmruh  m  1838»  with  an 
mfmmimaiion  which  stated  that  the  pauper  had  done  mo  act  ta  foim  a  eettlamettt,  and  that  the 
pemper^e  father  had  pmaed  mo  eettlememt  eubeefuemt  to  hie  eppremticeehip  (which  woe  im  1788)  — - 
Mald^  n^fieiemt  emdemee  qfthe  pavper'e  eettlememt  im  the  appeUamt  pariehf  although  it  appeared 
ikai  he  wae  emancipated  m  the  year  1823. 

UPON  Bj^oeal  ag&inat  an  order  of  two  justices  for  &e  removal  of  John  Gnile^  and 
Mary  Ann  his  vnSt,  and  their  six  children,  from  the  parish  of  Brightheknstone* 
Hi  the  ooonty  of  Sussex,  to  the  parish  of  Littlehampton,  in  the  same  county,  the 
Court  of  Quarter  Sessions  quashed  the  order,  subject  to  the  following  case : — 

**  The  pauper,  John  Guile,  who  had  gained  no  settlement  in  his  own  right,  was  tfie 
kgitim&te  son  of  Thomas  Guile,  one  of  the  examinants.  He  was  bom  on  the  19th 
^diy  of  Apvil,  1804,  and  became  emancipated  by  marriage  on  the  28tii  May,  1823.  The 
«BBminatk>n  of  the  said  Thomas  Guile,  amongst  other  things,  stated  as  follows : 

"  '  The  pauper,  John  (xuile,  is  my  son,  in  lawful  wedlock ;  he  was  forty  years  of  age 
im  tiie  19th  of  April  last ;  I  believe  he  has  never  done  any  act  whereby  to  gain  any 
Iml  settlement  in  his  own  right.  I  was  legally  removed  from  the  parish  of  New 
wneham,  five  years  ago,  on  tiie  26th  December  last,  by  Mr.  Hillwood,  one  of  the 
fMXih  officers  of  the  parish  of  New  Shoreham,  to  the  parish  of  Littlehampton.  in  the 
«B&I  ooonty,  by  an  order  of  her  Majesty's  then  justices  of  the  peace,  acting  at  Steyning, 
iil  md  for  the  county  of  Sussex,  and  I  was  dvJy  delivered,  with  the  said  order,  to  the 
\  of  tiie  said  parish  of  Littlehampton,  and  the  said  order  has  not  been  appealed 
I  lived  in  the  workhouse  of  the  said  parish  of  Littlehampton  for  about  one 

adit  and  dien  the  overseen  agreed  to  allow  me  two  shillings  per  week  relief  out  of 
the  workhouse,  for  me  to  return  to  the  parish  of  New  Shoreham,  where  I  had  been 
fivmg,  and  where  I  now  reside,  and  have  been  residing  ever  since  I  left  the  said  work- 
iHMse,  and  have  been  relieved  by  the  overseers  of  the  said  parish  of  Littlehampton 
villi  weekly  relief.  I  gained  my  legal  settlement  in  the  said  parish  of  Littlehampton 
tgp  apprenticeship  to  Jeremiah  Scurvell,  when  I  was  about  eighteen' years  of  age.  I  am 
mm  aeventy-fonr  years  of  age.  I  have  never  gained  any  subsequent  settlement  to  my 
-miA  apprenticeship.' " 

The  order  of  removal  under  which  the  sdd  Thomas  Guile  was  so  removed  as  above 
^Med,  bearing  date  tiie  3rd  day  of  December,  1838,  and  which  was  in  the  usual  ficMnn, 
Ar  the  removal  of  the  said  Thomas  Ghiile,  and  Susan  his  wife,  from  New  Shoreham  to 
tte  appellant  parish,  was  duly  proved  before  the  removing  justices*  and  a  copy  theitof 
^nawnitted  to  the  appellants. 

The  several  fects  deposed  to  in  the  above  examination  of  the  said  Thomas  Gkiile 
fKVt*  for  the  purposes  of  this  case,  admitted  by  the  appellants. 

Tihit  grounds  of  appeal  stated,  amongst  other  things,  that  there  was  no  legal  or 
sefBdent  evidence  shewing  that  the  said  Thomas  Guile  was  settled  in  the  said  parish 
4€  Littlehampton  at  the  time  of  the  emancipation  of  his  said  son,  John  Guile,  in 
HDvember,  1823 ;  and  farther,  that  there  was  no  legal  or  sufficient  evidence  of  any 
■ittliimint  of  the  said  Thomas  Ghiile  in  the  said  appellant  parish,  by  apprenticeship  or 
otbcfwise. 

Ik  was  contended,  on  the  part  of  the  respondents,  that  the  pauper  was  shewn,  by  the 

I  ezaminatkm,  to  be  legally  entitled  to  a  derivative  settlement  in  Littlehampton,  by 

Ltiiat  his  father,  the  said  Thomas  Gtule,  was  removed,  in  1838,  by  an  order  it 

according  to  the  examinations  founded  upon  a  daia  of  settlement  in  that 

~  ting  prior  to,  and  at  the  time  of,  tiie  emancipation  of  ^e  pauper  in  1823, 

I  eontiniiingnpto  the  mdking  of  the  said  order  in  1838 ;  and  that  snch  la8t-mei»- 
loidHrwaa  oondnaive  of  the  settlement  of  Thomas  Ghiile^  the&ther«  and  coose- 
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quendy  also  of  the  pauper,  his  son,  be  having  gained  no  settlement  in  his  owm  i^t, 
\eithout  any  evidence  of  the  alleged  apprenticeship,  or  other  claim  in  law,  in  respect  of 
"which  such  settlement  was  acquired.  On  behalf  of  the  appellants,  it  was  urged  thatdme 
was  no  legal  sufficient  evidence  on  the  face  of  the  examinations,  shewing  that  the  said 
Thomas  Guile  was  settled  in  the  sud  parish  of  Littlebampton  at  the  time  of  tiie 
emancipation  of  his  said  son,  John  GKiile,  in  November,  1823 ;  and  fiurther,  that  tiie 
examinations  were  defective,  in  not  setting  out  legal  evidence  of  the  alleged  appreatioe* 
ship  of  the  said  Thomas  Guile. 

The  question  for  the  opinion  of  this  Court  is,  whether  sufficient  appears  upon  tk 
fioce  of  the  above  examination,  the  facts  therein  being  admitted,  to  entitle  the  lud 
John  Guile  to  a  derivative  settlement  in  the  said  appellant  parish.  K  so,  the  said 
order  of  removal  of  the  10th  day  of  February,  1844,  is  to  be  confirmed;  otherwise,  to 
stand  quashed. 

Creasy  (with  whom  was  H.  P.  Wyatt),  in  support  of  the  order  of  Sessions.— Tk 
question  here  is,  whether  the  removal  of  the  father  m  1838,  under  an  order  of  remoitl 
unappealed  against,  is  conclusive,  or,  indeed,  any  evidence  of  the  settlement  of  a  aoi 
emancipated  nearly  twenty  years  before  that  order  was  made.  It  appears  that,  ii 
1823,  the  son  became  a  stranger  to  the  father's  family,  as  regarded  his  settlement,  and 
would  therefore  be  unaffected  by  any  thing  subsequently  occurring  in  the  family;  lad 
there  is  no  authority  for  saying,  that  under  these  circumstances  an  order  for  the  remoul 
of  the  father^  made  subsequently,  is  of  itself  any  evidence  of  the  son's  settlement.  JL 
T.  Catterall  (6  M.  &  S.  83)  will  be  relied  on  by  the  other  side ;  but  that  case  is  & 
tinguishable  from  the  present.  There  the  father's  settlement  was  disdnctly  adjodi* 
cated  upon ;  and  Lord  Ellenborough,  C.  J.,  relied  upon  that  circumstance  in  givmg  \k 
judgment.  He  said  :  "  I  own  that  it  appears  to  me,  that,  in  conformity  to  the  nd» 
which  are  applicable  to  judgments  in  other  cases,  we  ought  to  quash  the  order  of  Ses- 
sions in  this  case.  There  is  no  doubt  that  the  son  is  privy  to  the  father's  settiemeal; 
it  is  not  pretended  that  he  had  any  other  at  the  time  of  the  adjudication  of  the  bsMi 
settlement,  or  that  he  acquired  any  subsequently  to  it.  The  question  now  is*  whelki 
the  son's  settlement  is  to  be  governed  by  tiiis  adjudication,  which,  as  it  is  a  matter  ttet 
regards  the  general  municipal  regulations  of  the  realm,  is  of  universal  obligation  ni 
e£fect,  unless  fraud  be  shewn.  This,  then,  being  a  fair  bond  fide  adjudication  on  tk 
subject-matter,  is  conclusive  as  to  all  the  world."  And  in  the  same  case,  Abbott.  Jn 
said:  "As  then  the  adjudication  in  1814  decided  that  the  parent's  setdement  tns 
elsewhere  than  in  Catterall,  this  was  conclusive  as  to  the  son's  settlement  there,  foim 
U  could  have  been  sheum  that  the  father  acquired  such  settlement  after  the  emanLipaiim 
of  his  son"  Here  it  may  have  be^n  acquired  after  the  emancipation,  and  then  ^eie  k 
this  distinction,  that  in  R,  v.  Catterall,  the  confirmed  order  was  used  merely  topiovei 
negative,  viz.  the  non-settlement  in  Catterall ;  but  in  the  present  case,  the  older 
unappealed  against  was  the  only  evidence  of  the  settlement  relied  on.  It  is  true,  tk 
marginal  note  of  that  case  goes  further,  and  says,  "  Order  of  removal  of  £ather  ood^ 
firmed  is  conclusive  as  to  the  settlement  of  son,  although  the  son  be  not  named  is 
the  order,  and  be  emancipated  at  the  time  of  making  it,  if  he  hath  not  acquired  usf 
settlement  in  his  own  right ;"  but  the  facts  of  the  case  do  not  bear  out  that  geocnl 
proposition,  llie  cases  of  R.  v.  Lilleshall,  decided  last  Term,  and  R.  v.  Yeosdtf 
(8  Ad.  &  £.  806),  are  also  distinguishable  from  the  present.  In  the  latter  ease  it 
appeared  that  the  respondents  proved  a  settlement  of  the  pauper's  feither  by  biidi  is 
the  appeUant  parish ;  that  the  appellants  then  proved  an  order  of  removal  of  the  pes- 
per's  mother  after  the  father's  death,  describing  her  as  the  father's  widow,  firom  tk 
respondent  to  the  appellant  parish,  which  was  quashed  upon  appeal;  and  it  waskU 
by  the  Court,  that  that  order  being  unexplained,  must  be  taken  to  have  been  made  fli 
the  merits,  and  to  shew  that  the  mother  was  not  then  settled  in  the  appellant  panab; 
and  that  as  the  Court  could  not  presume,  in  the  absence  of  proof,  that  the  pauper  wia  ^ 
that  time  emancipated,  that  adjudication  governed  his  settlement  also.  In  A.  ▼•  VBt* 
shall  (1  New  Sess.  C.  576 ;  ante,  p.  262),  an  examination  which  stated  that  the  pen* 
per  had  never  gained  a  settlement  in  his  own  right ;  that  his  father,  who  died  wki 
the  pauper  was  twenty-seven  years  old,  was  an  acknowledged  parishioner  of  M.  at  At 
time  of  his  deaths  and  about  half  a  year  before  his  death  received  relief  from  M.  wtiW 
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residing  at  L.,  was  held  to  disclose  sufficient  primd  facie  evidence  of  the  pauper  being 
settled  in  M.  without  negativing  the  fact  of  his  emancipation ;  and  in  giving  judg- 
ment. Lord  Denman,  C.  J.,  said,  "  Where  facts  are  so  stated  as  to  leave  the  meaning 
doubtful,  then  we  cannot  say  that  a  settlement  appears  on  the  face  of  it.  Where, 
however,  a  good  settlement  is  shewn,  and  new  facts  may  have  arisen  which  would 
make  it  doubtful,  it  is  not  necessary  in  the  examination  to  negative  such  new  facts." 
In  both  these  cases  the  fact  of  emancipation  was  left  in  doubt,  and  they  are  therefore 
no  authorities  on  the  present  occasion.  In  thb  case,  the  son  in  1S23  was  emanci- 
pated. Had  the  father  at  that  time  acquired  a  settlement  ?  Is  there  any  evidence  of 
it  ?  The  statement  about  the  apprenticeship  is  no  evidence  at  all.  [Loan  Denmak, 
C.J. — It  was  quite  unnecessary  to  say  any  thing  about  the  apprenticeship.]  Then 
tiiere  is  no  settlement  shewn  at  that  time.  [Colsbidgb,  J. — ^Yes ;  the  Sessions  must 
assume  that  at  the  date  of  the  order  there  was  a  settlement  in  Littlehampton,  and 
tiiey  may  look  at  the  apprenticeship  for  the  date.  Williams,  J. — The  order  is 
evidence  of  a  settlement  at  an  inddinite  time  before.]  Must  that  indefinite  time 
include  the  settlement  of  the  son  twenty  years  before  ?  [Colbridgb,  J. — If  the  fathev 
had  said  "  from  1823,"  instead  of  "from  my  apprenticeship,  I  gained  no  settlement," 
would  that  have  made  any  difference  ?]  The  order  must  be  connected  with  some  hypo- 
thetical settlement  at  some  prior  time ;  and  there  is  no  reason  why  one  time  should  be 
fixed  upon  rather  than  another.  At  dl  events,  it  is  not  a  necessary  inference  of  law 
tiiat  the  son  was  settled  in  the  parish  to  which  the  father  had  been  removed.  [Lord 
DsNMAir,  C.J. — If  it  is  a  question  of  fact,  why  have  the  Sessions  asked  our  opinion  ?] 
The  Sessions  were  at  liberty  to  draw  the  inference  which  they  have  drawn ;  and 
although  they  liave  granted  a  case,  this  Court  will  not  interfere,  unless  they  see  that 
tiie  Sessions  were  clearly  wrong.  [Lord  Denman,  C.  J. — We  think  that  we  do  see 
that  very  dearly.]  In  R.  v.  Edwinstowe  (8  B.  &  C.  671),  the  Sessions  inferred  a 
settlement  from  a  single  instance  of  relief  given  by  an  overseer  out  of  his  parish* 
tiuNigh  upon  a  subsequent  application  relief  had  been  refused  by  him  and  another 
overseer ;  yet  this  Court  refused  to  interfere,  as  it  was  competent  for  the  Sessions 
to  form  that  conclusion,  though  they  intimated  probably  that  they  would  have  come 
to  a  different  decision.  So  in  R,  v.  Yarwett  (9  B.  &  C.  894) ;  where  there  was  evi- 
dence that  the  appeUant  parish  had  relieved  the  pauper  four  or  five  times  whilst  resi- 
dent in  the  respondent  parish,  but  the  Sessions  quashed  the  order,  and  this  Court 
xelused  to  disturb  that  decision,  Bayley,  J.,  saying,  "  The  Sessions  have  sent  this 
case  for  our  consideration  without  telling  us  what  question  they  wish  to  be  answered. 
They  have  stated  a  strong  primd  facie  case,  from  which  they  were  at  liberty  to  draw 
the  conclusion  that  the  pauper  was  settled  in  the  parish  of  Stibbington ;  but  they  were 
not  bound  to  do  so ;  it  was  purely  a  question  for  them."  The  still  more  recent  case 
of  JR.  V.  Chalbury  and  Walcott  (3  Q.  B.  378)  decides  that  the  amount  of  evidence  is 
a  question  peculiarly  for  the  Sessions. 

Paekley  and  J,  J.  Johmson,  contrk,  were  not  called  upon. 

Lord  Dbnman,  C.J. — This  case  admits  of  no  doubt.  The  order  of  removal  unap- 
pealed  against  and  in  force  was  evidence  of  the  frither's  settlement,  upon  which  the 
Sessions  were  bound  to  act,  unless  there  were  something  to  shew  that  the  son  had 
another.  That  is  distinctly  negatived  here ;  and  the  order  of  Sessions,  therefore,  must 
be  quashed. 

Pattbsok,  J.,  and  Williams,  J.,  concurred. 

CoLBRXDOB,  J.«»The  case  states  certain  ^acts  to  be  admitted :  one  of  them  is,  that 
no  other  settlement  had  been  gained  by  the  father  since  his  apprenticeship ;  and  that 
being  so,  I  do  not  see  how  we  can  resist  the  conclusion  that  the  son  was  settled  in 
tbe  iqppellant  pariah. 

Rule  absolute  to  quash  the  order  of  Sessions. 
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Q.B.  Wednt»day,  May  28. 
The  Qubbn  v.  Thx  Ivhabitavts  of  . Woetbhhbukt. 

Order  qfretmovai^Signatitre  qfJutHeei, 

liUno  objection  to  on  order  qf  remavai  thai  ike  juetieee  have  not  mgmed  their  Ckrigtimt uemm  tf 

/kU  feuffth. 

ON  appeal  against  an  order  for  the  removal  of  Samud  Griffiths  finom  Hift  townikip 
of  Wolverhampton,  in  the  county  of  Stafibrd,  to  the  pariah  of  Wortlieiibiiry»  in 
the  county  of  flint,  the  Court  of  Quarter  Seasiona  confirmed  the  order,  aobjcct  tD  • 
ease.  The  case  set  out  the  order  of  removal,  which  commenced  thus  :— -"  Whooi 
complaint  hath  heen  made  unto  us,  whose  names  are  hereunto  set  and  seals  aiBisi 
being  two  of  her  Majesty's  justices  of  the  peace,  acting  in  and  for  the  said  ooontj  d 
Stafford,  one  whereof  being  of  the  quorum,  by  the  overaeera  of  the  poor  of  the  towiukf 
of  Wolverhampton,  that  ^imuel  Griffiths  hatii  come  to  inhabit  in  the  said  townshipif 
Wolverhampton,  not  having  gained  a  legal  settlement  there,  and  ia  actually  beooM 
chargeable  to  and  relieved  by  the  said  to^rnship  of  Wolverhampt(»i,  we,  the  said  jh* 
tices,  upon  due  proof  made  thereof,*'  &c. ;  and  concluded  tiiua  ^— "  (Kven  under  ov 
bands  and  seab,  the  26th  day  of  July,  1844. 

"  W.  Makvix,       (US.) 
<'  Gao.  Buscos."  (L.&) 

A  copy  of  the  following  examination  was  duly  served,  together  with  a  oopj  of  d» 
above  order,  on  the  parish  officers  of  Worthenbury  : — 

"  County  of  Stafford,  to  wit. — ^The  examination  of  Samuel  Griffiths,  now  residing  is 
Ike  union  workhouse  in  the  township  of  Wolverhampton,  in  the  county  of  StafM 
labourer,  taken  at  Wolverhampton  aforesaid,  iqpon  oath,  before  us,  two  of  her  Maieity*! 
justices  of  the  peace  for  the  said  county,  the  26th  day  of  July,  AJ).  1844,  tcmrhiBg 
the  place  of  his  legal  settlement,  who,  on  hia  oath,  saith,  &o.  Sworn  before  us  tha  snd 
justices,  the  day  and  year  first  above  written. 

"W.Mahwix. 
"Gxo.  BaiacoB." 

One  of  the  grounds  of  appeal  was,  that  tiie  order  and  eoEaminatum,  copies  ^Amtd 
were  sent  unto  us,  are  bad  and  insufficient  on  the  face  thereof.  At  the  trial  c£  ttl 
appeal,  the  appellants  objected  that  the  names  of  the  justices  who  made  the  order,  mi 
before  whom  the  examination  was  taken,  did  not  sufficiently  i^>pear  on  the  finoe  of  Iki 
order  and  examination ;  this  objection  was  overruled  by  the  Court  of  Quarter  SeisioM 
who  confirmed  the  order  of  removal,  subject  to  the  opinion  of  the  Court  of  Qsw't 
Bench  thereupon.  If  the  Court  of  Queen's  Bench  should  be  of  opinion  that  the  aboft* 
named  objection  should  have  prevailed,  then  the  said  order  of  removal  and  the  orior 
of  Quarter  Sessions  are  to  be  quaahed ;  if  otherwise,  the  said  ordera  are  to  ba  eoa- 
nrmed. 

WhUmore  appeared  in  support  of  the  order  of  Sessions ;  bat  the  Court  caUed  iqvft 

Corbet  and  Yardley,  contri. — ^The  question  is,  whether  the  justieea  are  iiiffifwnHy 
identified,  their  names  not  appearing  at  foil  length ;  and  it  is  important  that  that  qpMH* 
tion  thould  be  set  at  rest,  for  it  has  been  the  subject  of  numerous  conflicting  deciiMSi 
at  Quarter  Sessions.  [Lord  Denman,  C.  J.-^Does  the  commissioQ  of  the  peaeaalite 
the  names  at  length  ?]  Probably ;  but  tiie  nature  of  this  document  ia  sudi,  that  ife  de- 
pends upon  the  signature  of  the  justice  for  its  authenticatioa.  It  is  a  warrant,  aadii 
ao  called  m  the  stats.  13  &  14  Car.  2,  c.  12,  s.  1.  and  3  W.  &  M.  c.  11.  a.  10.  mi 
its  whole  authority  is  derived  from  the  names  of  the  individual  justices  who  aipi  it 
[CoLsainoB,  J.— Our  orders  are  firequently  signed  with  initials.]  Judges'  ocdcn  aic 
very  different :  first,  they  are  interlocutory  only,  whereas  this  is  not  only  a  wamMt; 
but  a  judgment ;  and  next,  they  derive  their  autibority  from  the  Court,  and  would,  pRH 
bably,  be  good  without  any  signature ;  or  if,  in  any  case,  even  a  judge  of  the  supenor 
courts  acts  individually,  and  not  as  representing  the  court,  his  name  should  vaatm 
at  full  length.  [Williams,  J. — In  this  order  they  call  themselves  justices  off  tli0 
county,  and  that  is  the  material  part;  the  authcmty  appears.]    They  aay»  **ualo 
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oee  names  are  hereunto  set  and  seals  affixed;"  but  t^e  objection  is,  Aa/t 
nes  are  not  set;  and  R.  ▼•  Si^tom-anJStimr  (1  D.  &  M.  128,  and  aite,  p. 
a  decinre  authority  to  shew  that  no  intendmoit  inll  be  made  in  fiivocar  of 
ihority  of  parties  to  make  tSiese  orders.  Suppose  a  conviction  were  signed 
:fa,  and  ^e  party  convicted  wished  to  remove  it  by  certiorari,  how  is  the 
bo  be  given  ?  Ilie  practice  of  signing  by  initials  might  impose  very  great 
y  upon  parties  affected  by  documents  of  this  nature.  In  R.  v.  Steventim 
t,  362,  366),  Lord  Kenyon,  C.  J.,  drew  a  distinction  between  the  acts  of 

and  those  of  a  recognized  body,  like  the  Commissioners  of  Excise,  and 
The  Court  ought  not  to  suffer  the  question  to  be  agitated,  whetiier  a  summons 
las  issued  from  these  commissioners  in  the  usual  course  of  office,  according  to 
nstant  practice,  and  in  conformity  with  the  practice  of  the  superior  courts,  is 
ular.  Subpoenas  are  eonstantiy  issued  in  this  manner ;  they  are  sent  down  in 
ito  the  country,  and  there  filled  up ;  and  in  the  same  maimer  are  jurors  sum- 
by  the  sheriff  to  attend  the  assizes*  without  his  signature  to  the  process.  I  am 
f  shaking  the  practice  of  all  the  courts  and  judicial  officers  in  the  kingdom.  Aa 
es  of  peace,  I  will  take  for  granted  that  'tiiey  always  sign  the  summonses  issued 
.  as  they  have  been  used  to  do."(v)  In  the  oase  of  a  recognised  body  of  com- 
nrs,  no  question  of  identity  could  be  raised,  as  it  might  here.    In  R.  v.  JEweit 

C.  247)  an  objection  was  taken  to  a  coroner's  inquisition,  that  although  the 
)f  the  jurors  appeared  at  full  length  in  the  body  of  the  inquisition,  it  was  sub- 
with  initials  €»ly ;  bat  the  decision  of  the  Court  turned  upon  another  point* 
r,  in  R.  v.  Somen  (3  Car.  &  P.  602),  it  was  held  that  either  the  jurors 
ra  their  names  at  length,  or  they  must  be  set  out  in  the  caption  of  the  inquisi- 
od  in  R.  V.  Beatuti  (6  Car.  &  P.  179),  that  if  the  names  be  set  out  at  length  in 
lisition,  then  the  absence  of  a  full  signature  is  no  objection ;  but  by  one  mode 
ther  the  names  must  appear.  FWtiier,  amongst  tiie  technical  defects  in  coio- 
juisitions,  for  curing  which  the  reoent  Act  (6  &  7  Vict,  c  83)  (b)  was  passed, 
ery  defect  of  a  signature  by  initials.    [Loan  Dsnman,  CJ.-^Tliat  was  intro* 


i  nn^gimd  note  as  to  IMt  pvt  of  the  cue 
lows:  "WWre  the  ttat.  7  &  8  Wm.  3, 
t4,  eosUet  the  Commissioneis  of  Excise  to 
intoesses  before  them  iipon  a  diarge  ex* 
lalast  another  ftir  aa  oflenoe  against  the 
ITS,  and  an  Inlbnnatlaii  in  a  collateral 
g  recited  such  sanmoas  to  have  beendolv 
oof  of  a  printed  snmmoas  dlstrihated  and 
Uaak  by  order  of  the  eonuaissioiicrs  to 
its,  and  afterwards  SUsd  up  bj  one  of  the 
lumt  any  special  directions  tnaa.  the  board, 
at,  althongh  not  signed  by  any  of  the 
mers,  nor  issved  in  their  individaia  names, 
ig  been  the  constant  usage  in  that  respect 
introdnction  of  the  excise.** 
t.  2  of  that  Act  prorldes,  that  *'  ao  inqni- 
sd  upon  or  by  any  eoroncr*s  inqaest,  aor 
nent  recorded  npoa  or  by  irirtoe  of  any 
Mtion,  shall  be  qnasbed,  stayed,  or  re- 
r  want  of  the  averment  therein  of  any 
aeeessary  to  be  proved ;  aer  for  the  ooiis- 
•  words  '  with  force  and  arms,*  or  of  the 
■gainst  the  peace,*  or  of  the  words 
lie  form  of  the  statute,*  aor  for  the 
or  iasertioa  of  any  other  words  or  ca- 
of  mere  form  or  sarplnsage;  aor  for  the 
of  the  words  '  npon  their  oath,'  instead 
dls,  *  apon  their  oaths ;'  nor  for  ondtHag 
the  time  at  which  the  oiiaiDe  was  vom- 
heatims  is  aot  the  essence  of  the  oflbnee, 
latlng  the  time  imperfectly ;  nor  becaose 
I  or  persons  aieationed  in  any  sneh  faiqaisi* 
ire  deoignaited  by  a  name  of  oAce,  or  other 
B  ^ppdlatioa,  instead  of  his,  her,  or  their 
■e  or  names ;  aor  by  reason  of  the  noa- 
if  tteaameaof  thejarors  ln4hebodyaf 
«r-«f  aay-dtfwsMi  ia  Iha 


speOing  of  the  names  of  any  of  the  jurors  in  the 
body  of  aay  such  inquisition,  aad  the  names  sob* 
serioed  thereto ;  nor  because  any  juror  or  jurors 
shaU  bare  set  his  or  their  mark  or  marks  to  any 
sack  inquisition,  Instead  of  subscribing  his  or  thdr 


therfto :  nor  bffansf  any  i 
or  marks  is  or  are  unattested,  provided  the  name  or 
names  of  such  juror  or  jurors  is  or  are  set  fortii  t 
■or  beeaoae  any  juror  or  jurors  has  or  have  signed 
his  or  their  Christian  name  or  naases  by  BMana  of 
an  initial  or  partial  signature  only,  and  not  at  fUl 
length ;  nor  because  m  any  erasures  or  interUnea- 
tkm  appearing  In  any  each  inquMtioB,  unless  the 
sasM  shall  be  proved  to  have  been  made  therein 
after  the  same  vras  signed ;  nor  for  want  of  a  pro- 
per venMe  where  the  inquest  shall  appear  or  par- 
port  to  have  been  taken  by  a  our  oner  of  or  Icr  the 
county,  ilding,  dty,  boroagh,  Uberty,  division,  or 
place  in  which  it  shall  appear  or  purport  to  havo 
been  taken ;  nor,  except  only  In  cases  of  murder  aor 
manslaughter,  for  or  by  reason  of  any  such  InqaM. 
tion  aot  being  duly  sealed  or  written  upon  par^- 
meat ;  nor  by  reason  of  any  such  inquisition  having 
been  taken  before  aay  deputy  instead  of  the  ciroaar 
hisMdf ;  nor  beeanse  tho  coroasr  and  jury  did  Ml 
•U  view  the  body  atone  aad  the  same  instant,  pio« 
vkled  they  aU  viewed  the  body  at  the  first  sitting  of 
the  iaqaest ;  and  la  all  or  aay  of  such  cases  sf 
Isehnieal  deiect  as  are  heretofore  mentkmed,  it  shaD 
be  lawful  isr  any  judge  of  cither  of  her  Mi(icsty*« 
courts  at  Westminster,  or  any  judge  of  assize  or 
MotdeKvery.ifhesfasnso  thlakit,apoathe 
Soa  of  aay  aaeh  iaqaidtioa  being  esUod  la  M 


before  him,  to  order  the  same  to  oe  amwidfd  in  i  _ 
ofthe  reqieets  aforesaid,  aad  the  iaoie  shall  foitb* 


^  MAOISTBATES*  GASES. 

doced  in  consequence  of  the  case  in  Car.  &  Payne.]  Lasdj*  if  any  inference  can  be 
drawn  from  the  practice  of  this  court  in  other  proceed^gs,  this  objection  ia  httl;  tat 
an  affidavit  to  hold  to  bail  would  be  insufficient,  if  the  party  against  whom  the  prooeiB 
was  to  issue  were  named  by  initials  only ;  so  also  a  writ  or  declaration  would  be  bid 
which  contained  only  the  initials  of  the  parties'  names ;  and  the  object  in  all  these  caiei 
is  the  same,  viz.  the  identification  of  the  parties. 
Per  Curiam. — ^This  order  is  clearly  good. 

Rule  to  quash  the  order  ofSe$dtm$  tUichargei. 


Q.B.  Wednesday,  May  28. 

Thb  Qttbbn  v.  Thb  Inhabitants  of  Stockton-upoit-Tbbs. 

Ordmr  t^  removal — Complamt^JwrUdieiion^^StporatUm  qf  mother  omd  ekUd, 

Ju  an  order  qf  removal,  the  complaint  muet  appear  to  be  made  m  the  county  or  horomgh  whert  Ik 
juetieeM  have  juriidietion;  and  Iherrfore  in  that  part  which  reeitee  the  complaint,  the  jutHm 
muit  be  deteribed  ae  jutlicet  **  in  and  for"  that  county  or  borough;  the  uford  **/or"  hm§ 
deecriptive  qf  their  authority  there,  and  the  word  **  in'*  qf  the  locality  within  which  thejfwen 
acting  at  the  time, 

ThertforCf  an  order  of  removal,  which  eel  out  the  complaint  thue, — '*  Upon  the  eon^hani  ef  ik 
ehurchwardene,  ^c.  unto  ue,  O,  C.  and  T,F.,  Sfc,  being  two  qfher  Mqfeety'e  Juetieee  f^thepme 

.  for  the  eaid  borough  qf  K.,**  wag  held  bad,  ae  not  shewing  that  the  complaint  wae  mada  within  Ik 
jurisdiction  qf  thejueticee. 

An  order  for  the  removal  of  a  mother  and  her  illegitimale  child,  aged  flve  months,  was  sent  to  Ik 
appellant  parish  with  a  notice  of  chargeability,  m  which  the  child  was  not  mentioned,  but  bleak 
were  l^for  ite  name,  Semble,  an  order  of  Setsiont  quashing  the  order  on  that  ground  as  Is  Ik 
child,  but  confirming  it  at  to  the  mother,  ie  not  iUegal  on  the  ground  that  its  necessary  ^sd 
would  be  to  separate  the  mother  and  the  child ;  for  that  it  would  still  be  the  duty  qf  the  jmnA 
oficere  to  remove  them  together, 

ON  appeal  against  an  order  of  two  justices  for  the  removal  of  Elizabeth  GoMie 
and  her  illegitimate  daughter  Mary  Ann,  aged  five  months,  from  the  parish  of 
Sutton,  in  the  borough  of  Kingston-upon-Hull,  to  the  township  of  Stockton-apon- 
Tees,  in  the  county  of  Durham,  the  Court  of  Quarter  Sessions  confirmed  the  ttid 
t>rder  so  feu:  as  respected  the  mother,  and  quashed  the  same  so  fiir  as  respected  tbe 
daughter,  subject  to  the  opinion  of  this  Court  upon  the  following  case  :— At  the  time 
of  ti^e  making  of  the  order  of  removal  appealed  against,  the  daughter  waa  of  the  tf? 
of  five  months,  and  was  residing  with  her  mother  in  the  said  parish  of  Sutton.  Tne 
notice  of  chargeability  sent  by  the  respondents  to  the  appellants,  with  a  copy  of  tbe 
•order  of  removal,  was  as  follows ;  that  is  to  say  :— -"  In  the  case  of  Elizabeth  GoUh 
a  pauper.  To  the  overseers  of  the  poor  of  the  township  of  Stockton-upon-Tces,  in 
the  county  of  Durham.  We,  the  churchwardens  and  overseers  of  the  poor  of  the 
parish  of  Sutton,  in  the  borough  of  Kingston-upon-Hull,  do  hereby  f^aee  you  nofe 

that  the  above-named  pauper,  Elizabeth  Goldie,  together  with ,  now  residing  Ib 

the  workhouse  in  the  parish  of  Sutton,  has  become  chargeable  to  our  said  pariu  cf 
Sutton,  and  that  an  order  of  justices  has  been  duly  obtained  for  her  removal  to  yoar 

said  township  of  Stockton- upon-Tees,   as  last  place  of  legal  settlement  * 

cofiy  of  which  order,  as  also  a  copy  of  the  examination  in  which  the  same  was  msck 
are  herewitii  sent ;  and  take  notice,  that  unless  you  appeal  against  the  said  order,  saA 
within  twenty-one  days  firom  the  service  hereof,  duly  serve  notice  of  such  appeal,  die 
aaid  paupers  will  be  removed  to  yotur  township  of  Stockton-upon-Tees,  in  pursuanoe 
of  the  said  order."  Two  objections  were  made  by  the  appellants  to  this  notioe  of 
chargeability  at  the  trial  of  the  appeal.  First,  that  it  made  no  mention  of  A* 
daughter,  and  that,  therefore,  by  virtue  of  the  4  &  5  Wm.  4.  c.  76,  >.  79,  the  oidcr  fff 
vemoval  aa  to  the  daughter  must  be  quashed ;  and  that  an  order  of  Sessiona,  confintfl 
the  order  of  removal  as  to  the  mother,  and  quashing  it  as  to  the  daughter*  wodd  Vi 
illegal,  on  the  ground  that  its  necessary  effect  would  be  to  separate  the  modieriii 
tbe  diikU  and  that,  therefore,  the  order  of  temanX  ought  to  be  quashad  altogttte: 


TRINITY  TERBI,  184&  ^ 

seoondly.  that  the  8ud  notice  was  bad,  in  stating  that  the  pauper,  Elizabeth  Goldie. 
has  become  chargeable  to  the  parish  of  Sutton,  without  stating  that  the  said  Elizabeth 
Ooldie  was  then  chargeable.  The  order  of  removal  was  in  the  following  form ;  that  is 
to  say :— "  To  the  churchwardens  and  overseers  of  the  poor  of  the  parish  of  Sutton,  in 
&e  borough  of  Kingston-upon-Hull,  and  to  each  and  every  of  them,  and  to  the 
churchwardens  and  overseers  of  the  poor  of  the  township  of  Stockton,  in  the  parish 
4^  Stockton-upon-Tees,  in  the  county  of  Durham.  Upon  the  complaint  of  the  church- 
wardens and  overseers  of  the  poor  of  the  parish  of  Sutton,  in  the  borough  of 
Kingston-upon-HuU  aforesaid,  unto  us,  Geoi^e  Cookman  and  Thomas  Firbank,  Esqrs., 
whose  names  are  hereunto  set,  and  seals  affixed,  bemg  two  of  her  Majesty's  justices 
of  the  peace  for  the  said  borough  of  Kingston-upon-Hull,  and  county  of  the  same 
town,  that  Elizabeth  Goldie,  now  residing  in  the  Sutton  Workhouse,  in  the  parish  of 
Sutton,  a  single  woman,  and  her  illegitimate  child  named  Mary  Ann,  aged  five 
months,  came  lately  to  inhabit,  and  are  now  inhabiting  in  the  parish  of  Sutton, 
in  the  borough  of  Kingston-upon-Hull  aforesaid,  not  having  gained  a  last  legal 
settlement  therein ;  and  that  the  said  Elizabeth  Ooldie  and  the  said  child  became  and 
are  now  actually  chargeable  to  the  said  parish  of  Sutton,  in  the  said  borough  of 
Kingston-upon-HuU."  The  rest  of  the  order  was  in  the  usual  form,  ordering  the 
lemoval  of  both  mother  and  daughter  from  the  parish  of  Sutton  to  the  township  of 
Stockton.  At  the  trial  of  the  said  appeal,  it  was  objected,  thirdly,  to  this  order,  that  it 
did  not  appear  upon  the  face  of  it  that  the  compliant  of  the  churchwardens  and  over- 
jeers  of  Sutton  was  made  to  the  justices  within  their  jurisdiction,  but  merely  that  it 
was  to  two  justices  of  the  borough  of  Kingston-upon-Hull.  llie  Court  of  Quarter 
Sessions,  by  its  order,  confirmed  the  said  order  of  removal  as  to  the  mother,  and 
miashed  it  as  to  the  child,  subject  to  the  above  case.  If  her  Majesty's  Court  of 
Uneen's  Bench  shall  be  of  opinion  that,  upon  the  preceding  state  of  facts,  the  Sessions 
CDold  not  confirm  the  order  of  removal  as  to  the  mother  and  quash  it  as  to  the  child, 
^xr  if  the  Court  shall  be  of  opinion,  that  upon  any  of  the  before-mentioned  objections 
to  the  order  of  removal  and  the  notice  of  chargeability,  the  Sessions  ought  to  have 
quashed  the  order  of  removal  altogether,  then  the  said  order  of  Sessions  and  order  of 
xemoval  are  to  be  quashed ;  otherwise,  the  said  order  of  Sessions  to  be  confirmed. 

Paakley,  in  support  of  the  order  of  Sessions. — Several  objections  have  been  taken 
to  the  notice  of  chargeability  and  to  the  order  of  removal ;  and,  first,  as  to  the  order 
of  removal.  The  objection  to  that  is,  that  the  complaint  does  not  appear  to  have  been 
made  within  the  jurisdiction  of  the  justices ;  but  that  objection  is  removed  by  the 
words  with  which  this  order  commences.  If  the  order  had  begun,  as  is  usual, 
/"  Whereas  complaint  hath  been  made  to  us,"  &c.,  there  might  have  been  some  semblance 
of  foundation  for  this  objection ;  but  the  word  "  upon,"  here  used,  necessarily  con- 
nects the  whole  proceeding  as  having  taken  place  at  the  same  time.  [Loan  Dbn- 
MAX,  C.J.,  mentioned  R.  v.  Humphery  (10  Ad.  &  E.  335 ;  2  P.  &  D.  691.  (a)]  The 
.oonatruction  of  the  word  depends  mainly  upon  the  context.  The  margin 
it  to  be  taken  as  part  of  the  order  (JR.  v.  Casterton,  8  Jur.  1093 ;  1  New  S.  C.  449, 
mud  ante,  p.  169),  and  that  would  shew  that  the  order  was  made  in  the  borough  of 
Kingston-upon-Hull.  Then  the  order  was  made  "  upon  the  complaint."  Could  it  be 
eontended  that  that  might  mean  any  time  before?  If  so,  in  a  conviction,  the  i>rdinary 
words  "  upon  hearing  evidence,  &c.,"  as  in  Re  Tordo/t  (1  New  S.C.  171,  andan/e, 
p.  17),  might  refer  to  evidence  heard  in  another  county  six  months  before,  where  the 
parties  taking  it  were  not  justices  at  all.  [Pattbson,  J.— But  how  do  you  shew  that 
the  complaint  was  made  tJi  the  jurisdiction?]  It  was  made  on  the  same  day.  [Pat- 
TBSOV,  J. — It  would  be  easy  enough  to  get  out  of  the  county  of  Lincoln  into  tiie 

(a)  l!.v.Hvmj)Acry.— Underttat.  9Geo.4,  e.  17,  ceremonies  forming  parti  of  the  admlulon  tball 

ss.  9  &  3,  which  reqnirt  that  cTery  person  who  take  place.    In  the  course  of  the  judgment,  how- 

^MX  be  placed,  eleetcd,  or  chosen  in,  or  to,  the  erer,  the  following  passage  occurs :  **  We  hold  St, 

mMitm  of  alderman,  &c.,  shall,  within  one  calendar  therefore,  to  be  unnecessary  to  refer  to  Instances  of 

■MDtb  not  htforef  or  upon  his  admission  into  such  the  legal  meaning  of  the  word  '  upon,'  which,  ia 

•Aca,  make  and  subscribe  a  certain  declaration,  dMbrent  cases,  may  undoubtedly  either  mean  bff^ 

te.    Held,  by  the  Court  of  Exchequer  Chamber,  the  act  done  to  which  It  relates,  or  olmmUaitemufy 

CKsrnr  from  the  a.B.,  thatthewords  '<uponhis  wtf A  the  act  dont,  or^^cr  theaetdooa,  r      ^ 


EI.B.,  thatthewords  '<uponhis  wtf A  the  act  dont,  or^^cr  theaetdooa,  acootfilag 

at  the  time,  and  not  within  a  as  reason  aad  good  aenaa  rai|uliu  the  interpreta* 

iter;   and  that  tha  antboriliaa  Hob,  with  rafereaaa  to  tke  coalnLt  and  the  ad^eal. 

whs  mimUt  may  pfcscriba  the  order,  In  which  the  aattcr  of  the  enaetflMut." 


IP  MACnsnUlTEB*  CUkfiflk 

borasgh  of  XiiigBtoa-apaii-Hull  in  the  nme  day.  I  don't  lee  liow  any  loeiffitf  "A  il 
ji  thewn  witiiout  the  word  **'  in/*]  The  eonduaion  of  the  order  not  being  set  ooftii 
'the  ea«e»  must  be  taken  to  be  in  die  nmnl  form ;  and,  as  in  JI.  ▼.  Roiker&m  (8  OS. 
776),  to  state  bodi  tike  day  when,  and  die  place  where,  it  was  made.  [Willxahs,  J,p>» 
llie  orders  of  this  Court  are  drawn  up  in  die  same  form  as  this  order  of  justieen 
**'  Upon  reading  die  scffidavits,  &c.,  the  Court  orders,  &e."]  Yes ;  and  die  gmenlvtt^ 
dentandingof  those  orders  foyoars  the  construction  for  whidi  I  contend;  besides»  ha 
oaae  of  doubtful  construction,  that  is  to  be  preferred  "  which  supports,  and  ml  te 
which  destroys  the  instrument,**  per  Holroyd,  J.,m  R.v.  St.  Mmj  Leienier  (1  B.& 
A.  327,  S31).  Secondly,  as  to  the  notiee  of  chargeability,  tiie  recorder  hdd  it  instiM- 
cient  as  to  the  child,  and  therefore  quashed  the  order  as  to  her,  but  confirmed  it  ti  to 
the  mother.  Here,  therefore,  two  questions  arise :  first,  whether  the  notice  of  chiip^ 
mbility  was  sufficient ;  and,  secondly,  whether  the  order  of  Sesaons  confirming  m 
order  of  removal  as  to  the  motiier  and  quashing  it  as  to  her  child,  being  under  sevci 
years  of  age,  is  illegal.  First,  the  notice  of  tiie  mother's  chaxgealnlity  was  suflicki> 
without  naming  the  child.  The  order  and  examination  disclosed  all  the  ciicuuistsncft 
of  the  case;  and,  by  the  71staect.  of  4  &  5  Wm.4,  c.  76,  it  is  expressly  provided  Aifc 
sdl  relief  granted  to  an  illegitimate  child,  while  under  the  age  of  sixteen,  shall  be  esa^ 
mdered  as  granted  to  the  motiier :  but  fordter,  even  if  it  were  necessary  to  namelh 
«hild,  that  is  in  effect  done  here ;  for  the  notice  refers  to  the  order,  a  copy  of  hIbA 
was  sent  with  the  notice ;  and  as  the  order  does  name  the  child,  it  auppHes  the  htak 
left  in  the  notice.  Secondly,  the  order  of  Sessions  is  perfectiy  legal.  The  gnrand  if 
die  olijection  to  it  is,  that  its  necessary  effect  is  to  separate  mother  and  child;  Imt  tirit 
IS  not  so.  Since  the  Poor  Law  Amendment  Act,  it  is  quite  unnecessary  to  name  ftt 
diild  in  the  order  at  all,  because  up  to  the  age  of  sixteen  the  child  follows  the  wM^ 
ment  of  the  mother ;  and  by  quashing  the  order  as  to  the  child,  nothing  more  is  dosfc 
than  to  leave  it  as  if  it  had  originally  contained  no  adjudication  as  to  the  eUH. 
[Pattxsok,  J. — ^It  does  not  appear  what  the  adjudication  was  in  tins  case.  If  k 
adjudged  the  mother's  settiement  only,  and  then  removed  both  mother  and  child,  tiioe 
could  be  no  objection  it.]  Certainly  not ;  but  the  order  was  quashed  as  to  the  <Ui 
because  she  was  not  named  in  the  notice  of  chargeability.  The  most  convenient  iam 
in  these  cases  would  be  to  adjudge,  first,  that  the  bastard  was  bom  on  a  certain  div, 
«nd  then  the  settiement  of  the  mother;  but  if  there  is  a  general  adjudication  as  to  ns 
settiement  of  both,  it  is  difficult  afberwards  to  say  on  what  ground  it  proceeded 
[Pattbsok,  J. — Suppose  the  order  stood  for  the  removal  of  the  mother  only?]  Thd^ 
if  the  motiier  were  removed  under  that  order,  her  children  under  seven  years  of  age 
must  be  removed  with  her.  [Pattxi*09,  J. — There  are  many  cases  which  decide  dot 
the  order  must  name  the  children.]  Yes ;  in  Johnson's  case  (2  Salk.  485),  an  onkr 
for  the  removal  of  a  man  and  "  his  family  "  was  held  bad  on  that  account.  [PAm^> 
SON,  J.^-The  names  and  ages  must  be  stated.  Is  there  any  case  in  which  a  child  te 
been  held  removable  under  an  order  in  which  he  was  not  named  ?]  Perhaps  not ;  bnttD 
remove  the  mother  without  the  child  is  illegal  at  common  law.  The  cases  of  ShefiA 
T.  Walford  (2  Sess.  Ca.  89),  R.  v.  Birmmgkam  (5  Q.B.  210),(a)  establish  it  as  » 
general  principle  of  law  that  a  child  under  seven  years  of  age  shidl  not  be  sepantri 
firom  the  mother ;  and  in  Skeffreth  v.  Walford  the  order  was  quashed,  because  Hi 
necessary  effect  was  to  separate  tiiem.  So  in  IS.  v.  Stogumber  (9  Ad.  &  E.  622),  ■ 
order  was  quashed,  as  it  might  have  the  effect  of  separating  husband  and  wife,  thoo^ 
the  husband  was  in  prison  for  debt.  But  in  tiie  present  case  tiiat  is  not  the  nettsiur 
efllect  of  the  order.  The  order,  as  it  now  stands,  does  no  more  than  direct  the  remow 
of  the  mother;  and  then  the  law  attaches  the  necessity  of  removing  the  child  aho. 
The  judgment,  therefore,  of  the  Quarter  Sessions  is  right. 

{a)  R,  V.  BirmiMgham  decided  that  the  rale  tkat  became  duurneable  to  parMi  A.  Tke  mitim 
a  chiid  within  tbe  ege  of  Bortore  caonot  be  eeptp  oonecDted,  end  wished  that  the  children,  them  iailt 
imted  from  the  mother  by  order  of  removal,  is  esta-  workhouse  of  A.,  and  bdog  within  the  afi  ^ 
bUshed  for  the  bcndlt  of  the  child,  and  thersfcra     nartaia,  shonld  be  removed  to  their  own  wfeh; 

■mdc  anorder  lDr«a» 


cannot  be  dispenaed  with  by  the  mothcr't  coaseat.  and  two  jnstices  thcreapon 

▲^NoeBaa,lundBf  children  by  a  first  marriage,  boim  moving  them  to  B.,  which  tlm  Sessions,  on 

ia  pariah  B.,  msnied  again;  her  hasband  wns  tonirsKd, snbiect to a«ase.    IhoConftoT' 

aad  the  Ihmily  Beach  qamhsd  the  order. 


JrMM,  eoBM.— Fint  bj  stat.  4  &  5  Wm.  4.  c.  76,  a.  79,  it  is  profided,  "  that  no 
ftn  penan  aliall  be  removed  or  remorable,  under  any  order  of  removal,  from  anj  pariak 
AT  'woridbonae^  by  reason  of  bis  being  chargeable  to  or  relieved  therein,  until  twenty- 
one  days  after  a  notice  in  writing  of  his  being  so  chargeable  or  relieved,  &c.  shall  have 
hiBB  aeot,  Stc"  [Loan  DamfAv^CJ.— -ThAt  ia,  of  removal  under  an  order;  but  Mr. 
hfUey's  argument  is,  that  the  old  law  attaches  to  the  removal  of  the  mother  the 
asoessity  of  removing  the  child.]  Under  the  old  law  that  was  so ;  but  the  Poor  Law 
teeadment  Act  forbids  it ;  it  says,  "  no  poor  person  shall  be  removed."  [Colbbidob, 
J.-— Removal  under  an  order  is,  where  an  order  has  been  made  and  carried  into  effect; 
kit  without  any  order,  a  child  may  be  removed  with  its  mother.]  Here  the  order 
■noved  the  child  as  well  as  the  mother ;  that  was  wrong,  because  as  to  the  child  there 
MS  no  notice  of  diargeability ;  then  the  Sessions  quashed  the  order  as  to  the  child, 
hit  confirmed  it  as  to  the  mother,  which  made  the  matter  worse,  because  it  gave  to 
As  overseers  the  opportunity  of  separating  them.  It  is  not  necessary  to  put  the  argu* 
■Bt  higher  than  tiiiat ;  if  the  order  of  Sessions  might  have  that  effect,  it  is  illegal.  In 
X.  v.  Cuckfield  (Burr.  S.  C.  290),  the  order  of  Sessions,  as  in  the  present  case,  con- 
ftmed  the  order  of  removal  as  to  the  pauper,  but  quashed  it  as  to  his  wife  and  family; 
isd  there  it  was  admitted  that  the  order  of  Sessions  was  bad,  as  it  would  have  the  effect 
if  separating  the  wife  and  children  from  the  husband;  and  yet,  in  that  case,  the  argu- 
iant  used  ^  Mr.  Pashley  would  have  applied  with  equal  force ;  it  might,  in  that  case» 
bve  been  contended  that  the  separation  was  not  a  accessory  effect  of  quashing  the  order 
la  to  one  and  confirming  it  as  to  the  other;  for  the  law  then  imposed  the  necessity  of 
amoving  the  wife  with  the  husband  as  much  as  it  imposed  the  necessity  of  removing 
he  child  with  the  mother.  So  also  the  decision  in  B.  v.  Birmingham  (5  Q.B*  210) 
ptm  to  this  extent,  that  any  order  is  bad  which  ^ves  the  overseers  power  to  sepa* 
ale  mother  And  child  under  the  age  of  seven  years.  [CoLBaiooB,  J. — You  say  that  it 
loiild  be  a  breach  of  law  in  the  overseers  to  separate  them ;  then  why  should  jon, 
appose  that  they  would  do  it?]  They  would  be  in  this  difiiculty,  that  the  Act  saya 
'  jou  must  not  remove  any  one  without  a  notice,  of  chargeability;"  prohibiting  them 
locfore  from  removing  the  child,  whilst  the  order  directed  them  to  remove  the 
■afther.  [Lord  DxNJiAX,  C.J.— Tliat  is,  removing  the  child  under  an  order.  Colb- 
ini0B,  J. — ^The  overseers  would  say,  "  If  the  name  of  the  child  were  not  here  at  all,  we 
nast  take  her  with  the  mother;  and  the  name  being  here  can't  prevent  us."  Loan 
DavxAN,  CmF.-— They  would  incur  a  heavy  responsibility  by  not  doing  so.]  Then, 
neondly,  it  is  quite  dear  that  the  order  must  shew  jurisdiction ;  and,  in  jR.  v.  Toke  (8 
Ad.  &  £.  227,  233), (a)  Coleridge,  J.,  lays  down  very  accurately  the  rule  as  to  intend- 
MDts  on  that  subject.  "  The  rule  of  intendment  is  correcdy  stated  by  Mr.  Perry. 
Xha  Court  must  see  beyond  dispute  that  the  magistrates  have  jurisdiction;  they 
BBst  not  give  it  to  themselves  by  doubtful  words;  but  when  the  jurisdiction  once 
llfLUlu,  reasonable  intendment  will  be  made  in  fiivour  of  the  order  as  to  the  facts 
Mad."  Now  here  there  is  no  statement  when  or  where  the  complaint  was  made ; 
■only  that  upon  the  complaint  the  order  was  made.  There  is,  therefore,  an  omission 
ll  itate  that  whidi  is  essential  to  give  the  justices  jurisdiction,  and  that  is  fatal  to  the 
ttier.  In  B.  ▼.  Spaekman  (2  Q.B1  301),  an  order  of  Quarter  Sessions  confirming  an 
«licr  of  justices*  disallowing  overseers'  accounts,  was  held  bad,  for  want  of  a  state- 
imi  that  they  wen  the  annual  accounts,  which  alone  the  justices  had  jurisdiction  to 
iow  or  disallow.  So,  in  JR.  v.  Hartley  Wtntney  Union  (1  Q.B.  677),  an  order  of 
Ikartrr  Sesnons,  which  recited  that  the  guardians  of  a  certain  union  had  applied  for 
Iftocder  of  maintenaace  on  S.  R.,  that  S.  R.  had  appeared,  that  the  Court  luul  pro*, 
taded  to  hear  the  evidence,  and,  not  being  satisfied  therewith,  had  refused  the  order« 
mi  then  directed  the  guardians  to  pay  costs,  was  held  bad  for  not  shewing  tiiat  tiie 
liplication  had  been  fi»t  made  to  Petty  Sesnons,  under  2  &  3  Vict.  c.  85,  and  thence 
mnnitted  to  the  Quarter  Sessions.  Some  reliance  haa  been  placed  upon  the  word 
'  mpam. "  aa  supplying  the  defect ;  but  that  word  refers  to  time  only,  and  not  to  placer 
b  vaaal  form  i«,  "  Two  of  her  Majeaty's  justices,  &c.  in  and  for  the  county,"  or 

Id  la  &  V.  TUc,  aa  otdor  for  raUef,  wUdi  do.     mm  hdd  to  ihew  dbtiocUj  enoagh  that  tho  psrtf 
fiaidMHrtyehMgodat  ««orM.,lBtlMOOiialy     ntlded  within  tiMjarlidietioa. 
mj*  (tteeooBly  fw  wUdttiM  jwCIns  mM), 
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'' borough ;"  and  that  defines  the  localit7.  [Lord  Dbkican,  G.J. — ^Is  there  tnj 
authority  for  saying  that  the  word  **  in  "  imports  in  that  pkce  at  the  time?  It  mi^ 
mean  that  they  have  jurisdiction  within  the  place.]  There  is  no  ei^ress  andunily 
upon  the  point,  but  it  has  always  been  so  understood.  The  marginal  vemte  of  tbe 
order  might  help  such  a  defect  as  this  with  regard  to  the  order  itself ;  but  the  ovder 
and  complaint  are  quite  different  things ;  and  this  omission  in  the  latter  cannot  be 
cured  by  the  venue  of  the  former.     [He  was  then  stopped  by  the  Court.] 

Lord  Drnman,  C.  J. — It  certainly  is  reasonable  to  require  that  an  order  of  remofil, 
and  the  complaint  upon  which  it  is  made,  should  appear  to  be  made  within  the  juris- 
diction of  the  justices  who  make  it ;  and  as  it  is  not  usual  in  these  orders  to  give  any 
date  of  place,  unless  the  word  "  in  "  imports  it,  I  think  that  that  is  the  proper  con- 
struction of  that  word,  though  it  may  have  the  other  meaning,  merely  that  they  aie 
justices  within  the  county.  If  that  be  so,  then,  as  the  word  "  in  "  is  omitted  here  m 
the  statement  of  the  complaint,  that  complaint  does  not  appear  to  have  been  made 
within  the  jurisdiction  of  the  justices  who  made  the  order.  AU  the  precedents  use  the 
word  "  in ;"  and  I  cannot  see  any  reason  why  we  should  encourage  parties  in  de- 
parting &om  the  usual  form,  and  introducing  novelty  in  matters  of  tiiis  sort.  We 
may  reasonably  suppose  that  parties  have  introduced  that  word  for  the  purpose  ol 
shewing  that  the  complaint  was  made  in  a  place  where  it  might  properly  be  brought 
before  the  justices  ;  and  I  therefore  think,  that  what  has  b^n  done  here,  in  this  re« 
spect,  is  wrong,  and  that  the  order  of  Sessions  must  be  quashed. 

Pattesok,  J. — ^The  objection  is,  that  it  does  not  appear  on  the  face  of  the  order 
that  the  complaint  was  made  in  the  borough  where  the  justices  had  jurisdiction ;  and 
I  confess  that  I  can  find  no  words,  from  which  we  must  necessarily  infer,  or  can  hiAj 
collect,  that  it  was  made  within  their  jurisdiction.  If  the  word  "  in  "  had  been  tbeve, 
then  it  would  have  been  a  question  whether  that  was  sufficient ;  and  it  seems  to  ne 
that  that  word  must  have  this  interpretation,  not  only  that  the  justices  were  ci^wble 
of  doing  the  act  within  their  jurisdiction,  but  that  they  actuaUy  did  it  within  their 
jurisdiction.  I  see  that  the  form  given  in  the  late  edition  of  Bum's  Justice  uses  the 
words  "  upon  complaint,  &c.,  before  us,  two  of  her  Majesty's  justices  of  the  peace,  in 

and  for  the  county  (or  borough)  of ,"  which  must  mean  a  receiving  of  the  oqb- 

plaint  in  the  county.  It  follows,  therefore,  that  this  order,  without  that  word,  ii 
insufficient ;  unless,  indeed,  it  contains  something  else  which  will  supply  that  defect; 
but,  after  a  good  deal  of  argument,  I  can  see  nothing  at  all  to  shew  that  the  con- 
plahit  was  made  within  the  jurisdiction  of  the  justices.  It  does  not  appear  that  there 
were  even  the  words  "  this  day,"  to  raise  an  inference  in  favour  of  the  supposition 
that  all  was  one  transaction.  There  is  nothing  here  in  the  least  inconsistent  with  the 
complaint  having  been  made  out  of  the  jurisdiction,  and  the  justices  having  afterwtrdi 
gone  into  the  jurisdiction,  and  there  made  their  order. 

Williams,  J. — I  think  that  the  interpretation  put  on  the  word  **  in,"  usually  kmA 
in  orders  of  removal,  by  my  lord  and  my  brother  Patteson,  is  correct ;  because  the 
word  "  for,"  which  accompanies  it,  is  descriptive  of  the  authority  of  the  person  Id 
whom  it  applies,  and  expresses  that  he  is  a  justice  having  authority  within  that  coon^ 
or  place ;  and  if  that  word  is  properly  so  understood,  then  the  other  word,  "in,"  maH 
be  regarded  as  mere  surplusage,  and  as  having  no  meaning  different  from  "for," 
unless  it  is  held  to  be  descriptive  of  the  locality  in  which  the  justice  was  acting  at  the 
time,  and  as  meaning  that  he  was  within  his  jurisdiction  at  the  time  the  particular  Mt 
was  done.  No  authority  was  wanted  to  shew  that,  in  an  order  of  removal,  the  jam* 
diction  of  the  justices  must  clearly  appear ;  and  here,  a  material  omission  of  tint 
which  has  invariably  occurred  in  these  documents  makes  the  order  bad. 

CoLBRiDos,  J. — The  principle  was  properly  admitted  by  Mr.  Ftohley,  tiiat  the 
jurisdiction  must  distinctly, appear ;  and  he  attempted  to  shew  that  that  principle  wi* 
satisfied  in  the  present  case  by  his  construction  of  the  word  "  upon,"  which  he  ooi- 
tended  was  sufficient  to  shew  that  all  things  mentioned  in  the  order  were  done  on  the 
same  day  and  at  the  same  place;  but  I  cannot  accede  to  that  conatmction  of  ths 
word.  "  Upon  "  has  not,  necessarily,  any  thing  to  do  with  time ;  it  is  often  used  to 
indicate  the  sequence  of  events ;  but  not  to  express  any  interval  of  time*  The  W9ti 
occurs  in  the  13  &  14  Chas.  2,  c.  12,  the  very  statute  whidi  gives  the  juriadifitfai 
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k Ane  CMes ;  and  provides  ''  that  it  shall  and  may  be  lawfiil,  vpon  complamt  made." 
ten  for  u^7  ^^<^  justices  to  remove ;  and  the  meaning  of  the  word  there  is  only  that 
dKoomfdaint  is  the  foundation  of  the  jurisdiction.  Then  this  order  fedls  to  shew 
liien  or  where  the  complaint  was  made,  and  is  bad  on  that  account. 

PasUey, — ^Will  the  Court  direct  a  special  entry  to  be  made,  that  the  order  of 
Senions  is  quashed  on  account  of  the  insufficiency  of  the  order  of  removal  ? 

Load  Dsnm ak,  C.  J. — ^We  make  no  particular  order  on  the  subject. 

Rule  absolute  to  quash  the  order  of  Sessions. 


Q.B,  Wednesday,  June  4. 

Thb  Qubbn  v.  Thb  Inhabitants  of  St.  Mabt,  LAMBBTH.(a) 

Order  qf  removal  quoMhed-^Seeond  remotdl  on  the  tame  tettlemeni. 

Where  a  Court  qf  Quarter  Senione  had  quaehed  an  order  qf  removal  expresely  **  on  the  ground  qf 
the  examination  diecloeing  no  eettlement  on  the/ace  ihereqf,"  and  a  second  order  wat  made  upon 
the  eame  settlement,  which  the  Settione  confirmed : — Held,  that  the  second  order  qf  Sessions 
was  wrong  i  for  that  the  first  order  had  decided  the  point  of  settlement,  and  was  therefore  so 
far  a  decision  on  the  merits  as  to  preclude  the  respondents  from  removing  again  on  the  same 
settlement. 

UPON  appeal  against  an  order  of  two  justices,  bearing  date  28th  day  of  December. 
1840,  for  the  removal  of  Elizabeth  Lague,  aged  forty  years,  widow  of  Peter 
I^gue,  and- her  lawful  children,  viz.  Charles,  aged  sixteen  years,  William,  aged  twelve. 
Joseph,  aged  nine,  Thomas,  aged  seven,  Elizabeth,  aged  six,  Lucy,  aged  three,  and 
Jbhuy  aged  two  years,  from  the  parish  of  St.  Pancras,  in  the  county  of  Middlesex,  to 
tiie  parish  of  St.  Mary,  Lambeth,  in  the  county  of  Surrey,  the  Court  of  Quarter  Ses- 
aoDS  confirmed  the  order,  subject  to  the  opinion  of  this  Court  upon  the  following  case  : 
—The  order  of  removal  was  foimded  upon  the  examination  of  the  pauper,  Elizabeth 
Ligne.  who  stated,  &c.  (setting  out  a  settlement  gained  by  her  late  husband  in  the 
parish  of  Lambeth,  in  the  county  of  Surrey,  by  payment  of  rates). 

The  grounds  of  appeal  (amongst  others  not  material  to  the  present  case)  were  as 
follow:— 

That  the  said  order  of  removal  and  examination  are  respectively  bad,  defective,  and 
ianifficient  in  law,  inasmuch  as  they  do  not,  nor  does  either  of  them,  disclose  any  set- 
Ifement  of  the  said  Elizabeth  Lague,  and  her  said  children,  or  any  or  either  of  them, 
gained,  or  alleged  to  be  gained,  in  the  said  parish  of  Lambeth,  subsequent  to  the  date  of 
t  certain  order,  under  the  bands  and  seals  of,  &c.,  two  of  her  Majesty's  justices  of  the 
peice  for  the  said  county  of  Middlesex,  bearing  date  the  5th  day  of  August,  1840,  or 
sabsequent  to  the  date  of  a  certain  other  order,  under  the  hands,  &c.  of,  &c.,  two  of 
the  josdces  of  the  peace  for  the  said  last- mentioned  county,  which  said  two  last-men- 
tiooed  orders  were  respectively  made  for  the  removal  of  the  said  Elizabeth  Lague,  and 
kr  said  seven  lawful  children,  from  and  out  of  the  said  parish  of  St.  Pancras,  to  the  said 
pirish  of  Lambeth,  as  the  place  of  their  last  legal  settlement,  and  which  said  two  last- 
Meotioned  orders  of  removal,  or  copies,  or  counterparts  thereof,  respectively,  were  duly 
lent  to  the  overseers  of  the  poor  of  the  said  parish  of  Lambeth  ;  and  the  said  Elizabeth 
lague  and  her  said  children  were,  under  and  by  virtue  of  the  same  orders  of  removal, 
or  of  one  of  them,  removed  to  the  said  parish  of  Lambeth,  and  which  said  two  last- 
mentioned  orders  of  removal  were  respectively,  on  appeal  against  the  same,  by,  &c.,  at 
the  General  Sessions  of  the  Peace,  holden,  &c.,  ordered  to  be  quashed,  and  were  by  the 
mad  Sessions  then  and  there  respectively  quashed  accordingly.  The  facts  relating  to 
the  prior  orders  of  removal  mentioned  in  the  grounds  of  appeal  against  the  order  of  the 
S8th  day  of  December  are  as  follow : — 

By  order  of  removal,  dated  the  5th  day  of  August,  1840,  the  same  paupers  were 
cvdoed  to  be  removed  from  St.  Pancras  to  Lambeth,  which  last- mentioned  order  was 
(a)  Reported  by  E.Wisb,  Esq.,  Barrister-at-law. 
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founded  upon  the  fbllo^nng  examinatioa : — An  examinatiiMi  of  the  pauper«  Eliabelh 
Lague  (setting  up  the  same  settlement  of  the  husband  as  above).  The  goardiuis  of 
Lambeth  appealed  against  the  said  order,  on  certain  specified  grounds,  of  iriueh 
the  following  was  the  material  part :— "  Hiat  the  said  examination  was  defective  a 
not  stating  in  or  between  what  year  or  years  Peter  Lague,  therein  named,  rented  and 
occupied  3ie  house  in  Carlisle-lane.  Further,  in  not  stating  that  such  house  m 
rented  by  him  in  the  said  parish,  nor  occupied  under  such  yearly  hiring,  and  the  rent 
for  the  same,  to  the  amount  of  10/.,  actually  paid  for  the  term  of  one  whole  year,  st 
the  least ;  or  that  such  house  was  actually  occupied  under  a  yearly  hiring  by  him,  ind 
that  rent  for  the  same,  to  the  amount  of  10/.  at  the  least,  had  been  paid  by  him  fortbe 
same.  And  further,  in  not  stating  that  he  had  been  assessed  to  the  poor-rate,  and  hid 
paid  the  same  in  respect  of  such  house  or  tenement,  for  one  year."  On  the  7th  day  of 
September,  1840,  the  order  of  removal  of  the  5th  day  of  August  being  then  subsistuig^ 
and  not  superseded  or  cancelled,  or  in  any  way  vacated,  or  any  notice  of  intention  to 
abandon  the  same  having  been  given  by  Pancras  to  Lambeth,  another  order  of  two 
justices  was  made  for  removal  of  said  Elizabeth  Lague  and  her  said  children  from 
Pancras  to  Lambeth,  which  order  of  the  7th  day  of  September  was  founded  on  the  Ibl* 
lowing  examination  of  the  said  Elizabeth  Lague  (stating  the  same  settlement  as  befixc^ 
and  that  since  the  order  of  August  5th,  "  one  of  the  children,  viz.  Elizabeth,  aged  fire 
years,  became,  by  reason  of  sickness,  \mable  to  be  removed"). 

llie  execution  of  this  order  of  the  7th  September  was  accordingly  suspended,  and 
the  suspension  being  afterwards  taken  off,  the  paupers  were  removed  to  Lambeth,  and 
the  order  of  removal  of  7th  September  was  also  appealed  against  ou  the  following  spe- 
cified grounds : — 1st,  That  the  said  last-mentioned  order  of  removal  was  invalid  aid 
void,  by  reason  that  a  certain  pass- warrant,  or  order  of  removal,  under  the  hands  and. 
seals  of,  &c.,  made  by  them  for  the  removal  of  the  said  Elizabeth  Lague  and  her  sail 
seven  children  from  the  parish  of  St.  Pancras  to  the  said  parish  of  Lambeth,  as  die 
place  of  their  last  legal  settlement,  was  then  subsisting,  and  not  superseded,  canceUed» 
or  vacated.     (The  grounds  affecting  the  settlement  itself  were  also  set  out.) 

At  the  General  Session  of  the  Peace,  holden  in  and  for  the  said  county  of  Middlesex, 
at,  &c.,  00,  &c.,  the  two  last-mentioned  appeals  against  the  orders  of  the  5th  August  and 
7th  September  came  on  to  be  heard,  &c.  The  Sessions,  after  argument,  quashed  the 
order  of  removal  upon  the  following  ground,  as  appears  by  the  order  of  Sessions,  which 
was  in  the  foU owing  words  : — "  Ujjon  hearing  the  said  ap])eal,  and  what  hath  been 
alleged  bji,  the  respective  parties,  tlieir  counsel  and  witnesses,  in  and  concerning  the 
premises,  it  is  oxdered  that  the  said  order  of  the  said  two  justices  be  quashed,  and  the 
same  is  hereby  quashed  accordingly,  on  the  ground  of  the  examination  of  the  pauper, 
Elizabeth  Lague,  disclosing  no  settlement  on  the  face  thereof,  and  the  appellants  hav- 
ing given  notice  thereof  in  the  grounds  of  appeal." 

The  appeal  against  the  order  of  the  7th  September  was  then  called  on,  and  the  re- 
spondents offering  no  argument  to  support  the  same,  it  was  also  quashed  upon  the  fol- 
lowing grounds : — "  It  is  ordered  that  the  said  order  of  the  said  two  justices  be  quashed, 
and  the  same  is  hereby  quashed  accordingly,  on  the  grounds  of  the  examination  of  the 
pauper,  Elizabeth  Lague,  disclosing  no  settlement  on  the  face  thereof,  and  the  appcllanti 
having  given  notice  thereof,  in  their  grounds  of  appeal,  and  also  of  this  order  being 
subsequent  in  date  to  the  former  order  which  was  not  previously  abandoned." 

[The  facts  relating  to  the  settlement  were  then  detailed  ;  but  are  omitted,  as  the 
decision  of  the  Court  turned  entirely  upon  the  other  parts  of  the  case.] 

On  the  hearing  of  the  appeal  against  the  order  of  removal  of  the  28th  day  of 
December,  1840,  it  was  contended  by  the  appellants  that  the  respondents  were  pie- 
cluded  by  the  two  former  orders  of  Sessions,  &c.,  quashing  the  two  former  orders  of 
removal  respectively,  from  removing  again  to  appellant  parish  upon  the  same  settle- 
ment. The  Court  of  Quarter  Sessions  having  disallowed  this  objection,  the  appellants 
further  contended  that,  &c.  (raising  a  point  as  to  the  settlement).  If  this  bon. 
Court  shall  be  of  opinion  either  that  the  respondents  were  precluded,  by  the  ordert 
of  Sessions  of  the  16th  day  of  December,  1840,  or  either  of  them,  from  again 
removing  to  appellant  parish  under  the  order  of  28th  day  of  December,  1840,  or  that 
the  respondents  ought  to  have  been  confined,  under  the  examination  on  which  tlmt  order 
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itmovil  was  founded,  to  proving  a.  hiring,  occupation,  and  pa3rment  of  rent  for  tlie 
■r  between  Christmas,  1835,  and  Christmaa,  1886,  and  a  charge  and  payment  of  ratea. 
Dnii|  the  same  period,  then,  in  either  of  sudi  cases,  the  order  of  Seuions  of  the  21st 
J  of  April,  1841,  and  also  the  order  of  removal  of  28th  December,  1840,  are  to  be 
^Kcdvely  quashed.  But  if  the  Court  should  be  of  opinion  that  the  respondents 
are  not  so  precluded,  and  also  that  the  respondents  were  not  by  that  examination 
confined,  &c. ;  and  also  that,  under  such  circumstances  as  above  stated,  a  settle- 
mt  was  gained  in  appeUant  parish  by  the  said  Peter  Lague,  by  being  charged  with, 
d  payment  of,  parochial  rates,  then  the  order  of  Sessions  of  the  2l8t  day  of  April, 
•41,  is  to  be  confirmed. 

Godson  (with  whom  were  Prendergast  and  Howorth),  in  support  of  the  order  of 
aoons. — ^The  last  appeal  was  entertained  by  the  Sessions  aifter  the  objection  had 
ea  made  and  argued,  and  they  have  therefore  decided  that  the  former  orders  were 
nhed  mot  tqnm  the  merits.  If  an  order  is  quashed,  or  an  entry  made  as  quashed 
on  the  merits,  it  is  conclusive;  but  if  no  special  entry  is  made,  tiie  Court  of  Quarter 
■ions  who  hear  the  subsequent  appeal  may  inquire  and  deeide  whetiier  ^le  former 
ierwaa  quashed  upon  the  merits  or  not.  In  Risg.  y.  Justices  of  Lancashire  (3  Q.B. 
f),  this  Court  refused  to  compel  the  reasons  upon  which  an  order  had  been  quashed 
bie  entered,  although  there  was  an  afiidavit  that  a  special  entry  had  been  purposely 
ised.  It  is  the  Sessions,  therefore,  that  alone  can  consider  the  question,  and  they 
«  done  so  already.  In  Reg.  v^  Kingsclere  (3  Q.  B.  388),  this  Court  refused  to 
xfere  with  a  special  entry  which  had  been  made.  Here  the  prior  orders  might 
e  been  quashed  for  a  mere  formal  mistake.  Then  a  formal  abandonment  is  clearly 
necessary.     {Beg.  v.  St.  Pancras,  3  Q.B.  347.) 

^tskley,  contrk.— This  point  is  already  decided  by  E » parte  Ackworih  (3  Q.  B.  397), 
potted  by  the  cases  of  Reg.  y.  Cherlhmy  and  Waleot  (Ibid.  378),  and  Reg.  y. 
^gaelere  (388).  The  judgment  of  Patteson,  J.,  in  that  case,  is  as  follows !-~"  It 
cars  that  the  examination  on  which  the  order  of  removal  waa  made  disclosed  no 
iaent  ground  of  removal*  It  professed  to  set  out  a  former  order  of  removal  from 
respondent  to  the  appellant  township,  and  shewed  that  former  order  to  have  been 
pended  by  the  justices  who  made  it ;  but  foiled  to  shew  either  that  the  suspension 
1  ever  been  taken  off,  or  that  the  order  had  been  acted  on  after  it  was  so  suspended* 
e  appellants,  when  the  case  came  on  for  trial,  took  this  objection,  and  the  Quarter 
isions  thought  the  examination  bad,  as  it  undoubtedly  was.  One  magistrate  there- 
on proposed  that  the  order  should  be  quashed,  'not  on  the  merits;'  and  the 
msel  for  the  appeUants  then  insisted  on  trjring  the  appeal,  rather  than  have  it  so 
^Kwed  of,  and  proposed  that  the  respondents  should  go  into  their  case.  The 
ssions,  however,  ruled  that  the  appellants  must  abide  by  their  objection,  and  da* 
ling  the  objection  in  fovour  of  the  appellants,  the  Court  entered  their  judgment 
edally  that  the  order  was  discharged,  not  on  tiie  merits.  When  Mr.  Pashley  made 
ii  motion,  I  was  at  first  disposed  to  think  that  the  Sessions  had  done  right ;  but  the 
K  of  Reg.  y.  Evenwood  (3  Q.B*  370),  and  the  other  cases  which  he  cited,  certainly 
tw  that  the  Sessions  were  wrong  in  considering  this  as  a  preHminary  point.  The 
otion  has  arisen  before  the  full  Court  in  two  cases  since  this  motion  was  made, 
•y.  T.  CkarUmry  and  Waleot  (3  Q.B.  378),  and  RKf.  y.  Kingsdere  (3  Q.B.  388). 
be  is  no  doubt  here,  that  the  decision  of  die  Sessions  was  touching  the  settlement, 
liere  the  examination  actually  omits  some  fact  material  to  shew  the  settlement,  it 
JBst  ^e  same  thing  as  if  the  evidence  produced  by  the  respondents  on  the  hearing 
le  insufficient  to  prove  that  fact,  and  the  parties  fEuled  on  liiat  account.  It  appears 
aie,  that  the  decision  of  the  Sessions  quashing  an  order  on  account  of  an  exami- 
lioin  being  defective  in  such  a  respect  will  be  conclusive  aa  to  the  setdement* 
»  not  say  that  it  is  a  decision  *  on  ^e  merits ;'  that  is  a  term  which  does  not  oon« 
'  any  dear  notion.  I  prefer  saying,  that  it  is  a  decision  on  the  point  of  settlement.'* 
lida  case,  therefore,  the  point  of  settlement  was  deeriy  decided  upon  the  former 
eels.  The  only  reason  why  the  Court  would  not  inteifere  in  Reg.  y.  Kingsdere 
i,  tiiMt  they  had  no  materials  before  them  to  enable  them  to  inquire  into  fte  pro- 
Cj^.  of  tke  decision  of  the  Sessions*  Here  the  case  is  stated. 
He  was  then  stopped^] 
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LoBo  Dbnman.  C.  J.  —We  agree  with  yoa ;  the  pomt  of  setdement  ii  decided ;  md 
that  is,  under  the  circumBtancea,  a  deciaion  upon  the  merits. 

Rule  absolute  to  qtiask  the  order  of  Seismi, 


Q.B.  Wednesday,  June  4. 

Tbb  Queen  v.  Thb  Inhabitants  of  RoTHWBLL.(a) 

Derivatite  tettUmeni — Enumeipation. 
An  exanUnaiion  accompanying  an  order  qf  remoffal  diicloecd  a  iettlemeni  gained  hy  the  patfei'e 
grandfather,  and  stated  that  the  pauper^e  father  wae  at  that  time  "  an  unemaneipated  memkr^* 
qf  the  grandfather^ 9  family ,  and  that  neither  the  pauper  nor  hie  father  ever  did  any  act  to  gm 
a  eettlement  in  their  oum  right : — Held,  sufficient  to  entitle  the  pauper  to  the  derivative  eeitlemad 
qf  hie  father;  the  term  **  unemaneipated**  having  a  distinct  and  weU^known  meaning  in  iclflr- 
ment  law. 

ON  appeal  against  an  order  of  two  justices  for  the  removal  of  James  Hopton,  hb 
wife,  and  family,  from  the  township  of  Rothwell,  in  the  West  Riding  of  the 
coimty  of  York,  to  the  township  of  Shafton,  in  the  said  riding,  the  Court  of  Qaaiter 
Sessions  quashed  the  order,  subject  to  the  opinion  of  this  Court  upon  the  following 
case : — 

The  examinations  disclosed  a  settlement  in  the  appellant  township  of  Shafton,  of 
Thomas  Hopton,  the  father  of  the  pauper,  by  evidence  of  relief  given  to  his  widow, 
the  mother  of  the  pauper,  in  1841,  and  at  other  subsequent  times,  while  the  said  widov 
of  Thomas  Hopton  resided  out  of  the  appellant  township.  The  appellants  admitted 
the  facts  stated  in  the  examinations,  but  relied  upon  a  previous  settlement  alleged  to 
have  been  acquired  by  John  Hopton,  the  father  of  Thomas  Hopton  and  grand£[ither 
of  the  pauper,  and  relied  upon  the  following  ground  of  appeal.  The  ground  of  appeil» 
after  setting  up  a  settlement  gained  by  Jolm  Hopton,  by  renting  a  tenement  in  Hodi- 
well,  continued  thus: — "That  the  said  Thomas  Hopton,  after  his  said  father,  the 
said  John  Hopton,  had  gsdned  a  settlement  in  your  said  township  of  RothweQ,  by 
reason  of  his  renting  and  occupying  the  said  last- mentioned  house,  barn,  land,  and 
premises,  of  the  value  last  aforesaid,  as  tenant  thereof  as  aforesud,  and  after  his  fadier, 
the  said  John  Hopton,  had  resided  in  your  said  township  more  than  forty  days,  whDil 
he  so  rented  and  occupied  the  same,  as  tenant  thereof  as  aforesaid,  was  an  uneam' 
cipated  member  of  the  said  father's  (John  Hopton' s)  family,  and  that  the  said  Thomas 
Hopton  never  did  any  act  to  gain  a  settlement  in  his  own  right;  and  that  the  said 
James  Hopton,  son  of  the  said  Thomas  Hopton,  never  did  any  act  to  gain  a  settle- 
ment in  his  own  right."  The  respondents  contended  that  the  above  ground  of  appoJ 
was  insufficient,  inasmuch  as  the  statement  therein  respecting  the  unemancipation  d 
Thomas  Hopton,  at  the  the  time  when  the  settlement  was  alleged  to  have  been  gained 
by  the  said  John  Hopton,  was  not  sufficiently  averred  to  shew  that  Thomas  Hoptoa 
did  derive  such  settlement  from  his  said  father  John.  The  Sessions  overruled  dx 
objection,  subject  to  the  opinion  of  this  Court.  If  the  Court  of  Queen's  Bench  shiB 
be  of  opinion  that  the  above  ground  of  appeal  sufficiently  averred  that  Thomas  Hopton 
was  unemaneipated  at  the  time  when  the  settlement  was  alleged  to  have  been  guned 
by  his  father,  John  Hopton,  so  as  to  enable  him  to  derive  such  settlement  from  Us 
said  father,  John  Hopton,  then  the  order  of  Sessions  is  to  be  confirmed ;  otherwiM» 
the  order  of  Sessions  is  to  be  discharged,  and  the  order  of  the  justices  to  be  coo* 
firmed. 

Hall  (with  whom  was  Overend),  in  support  of  the  order  of  Sessions,  was  stopped  bf 
the  Court,  who  called  on 

Pashley,  contrk. — ^This  averment  is  insufficient,  for  the  term  emancipation  is  a  tern 
of  the  Roman  law,  but  has  no  definite  meaning  in  English  law.    At  all  events,  te 

(a)  Rqiorted  by  £.  Wise,  Esq.,  Banister.at-law. 
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statement  thmt  the  pauper  was  emancipated  is  not  inconsistent  with  his  gaining  a  set- 
tkment  of  his  own,  according  to  the  knguage  used  hy  Ahbott,  G.J.,  in  Rex  v.  Wil' 
wngiim  (5  B.  &  Aid.  525).  ^obd  Dskmak,  G.J. — His  having  gained  a  setdement  of 
]u8  own  is  expressly  negatived  here.]  In  Rex  v.  Cold  Ashton  (Burr.  S.C.  444),  Lord 
Mtnsfield  said,  "  The  term  emancipation,  in  the  case  of  settlements  of  poor  persons* 
is  a  vague  term,  and  not  properly  applicahle  to  the  suhject."  It  is  enough  that  there 
ire  difficulties  in  this  statement ;  for  this  Court  has  required  that  every  thing  shall  be 
dear,  and  that  no  mere  legal  inferences  shall  be  stated.  (22.  v.  High  Bickington,  3 
Q.B.  790.  n,  and  ante,  p.  1.) 

Loan  DsNiffAN,  C.J. — ^The  term  may  be  borrowed  from  the  Roman  law,  but  it  is 
understood  by  every  one  at  all  conversant  with  settlement  law.  It  is  not  necessary  to 
negative  every  possible  settlement.     The  Sessions  were  quite  right. 

Pattxson,  J. — ^The  only  question  is,  whether  the  term  unemancipated  has  any 
■eanmg,  and  I  think  it  has. 

Williams,  J. — ^Since  the  time  of  Lord  Mansfield,  Lord  Kenyon  has  taken  great 
tnmble  to  define  emancipation,  and  with  tolerable  success. (a) 

Coleridge,  J.,  concurred. 

Rule  to  quash  the  order  of  Sessions  discharged. 


Q.B.  Wednesday,  June  4. 

The  Queen  v.  The  Inhabitants  of  Totlet.(6) 

iRrivative  settlement — Sufficiency  of  examination — Meaning  of  "  children," 

Am,  crder  of  removal  to  the  place  qf  their  father's  settlement  described  the  paupers  removed  as  the 
"  children  ofG.B,,  late  qf"  Sfc,  and  the  examination  followed  that  description,  adding,  **  The 
mud  children  were  all  residing  with  their  said  parents,  O,  B,  and  his  said  wife,  until,"  8fc, 

On  oijeetion  to  the  sufficiency  of  this  examination,  that  it  contained  no  proof  qf  the  legitimacy  qf 
,ike  children  —  Held,  thai  the  term  **  children,"  qf  itse\f,  meant  legitimate  children;  and  that 
here,  thai  construction  was  aided  by  the  use  of  the  word  *'  wife,"  no  proqf  of  any  actual  mar^ 
riage  being  at  all  necessary, 

UPON  an  appeal  against  an  order  of  two  justices  for  the  removal  of  John  Booker 
and  others,  "  children  of  George  Booker,  late  of  Totley,  labourer,  deceased," 
tan  ^e  township  of  Totley,  in  the  county  of  Derby,  to  the  township  of  Unston,  in 
te  same  county,  the  Court  of  Quarter  Sessions  quashed  the  order,  subject  to  the 
cpinion  of  this  Court  upon  a  case,  of  which  the  following  were  the  material  parts. 

The  only  material  examination  was  as  follows: — "  The  examination  of  William 

Booker,  of,  &c.,  touching  the  place  of  the  last  legal  settlement  of  J.  Booker,  &c.» 

duldren  of  the  late  Greorge  Booker,  of  Totley,  in  the  said  county,  labourer,  deceased. 

Has  examinant  saith :  '  The  said  George  Booker,  deceased,  was  my  brother,  and  died 

-  Ol  the  first  day  of  May,  1 843,  at  Totley  aforesaid.     The  said  George  Booker's  wife  died 

^  te  previous  day,  also  at  Totley,  leaving  eight  children ;  namely,  Mary,  John,  Eliza- 

ktfa,  Sarah,  Anne,  James,  Greorge,  and  William.     The  said  children  were  all  residing 

^  viih  their  said  parents,  George  Booker  and  his  said  wife,  until  their  deaths  as  afore- 

'  H&l,  and  none  of  the  said  children  have  since  done  any  act  to  gain  a  settlement  in  his 

'  9htx  own  right.     The  said  Greorge  Booker,  deceased,  never  did  any  act  to  gain  a 

lettkment,  but  derived  his  settlement  from  his  father,  John  Booker;   and  bis  settle- 

tait,  as  derived  from  his  said  father,  was  in  the  township  of  Unston,  in  the  said 

cimnty.' "     Upon  the  trial  of  this  appeal,  the  following,  amongst  other  grounds  of 

^peal,  was  reUed  upon  by  the  appellants : 

(a)  Im  JL  V.  OffehMTch  (3  T.  R.  114,  2  Bott,  40 ;  most  hsTe  arrived  at  that  age  when  he  may  let  up 

1  Nol.  379),   Lord  Kenyon,  C.J.,    said,    '*  Ordi^  in  the  world  for  himself.''    See  also  R,  t»  Roach 

^StXtj  speaking,  one  of  these  things  must  happen  (6  T.  R.  047). 

IdbfeUoiOB  can  be  said  to  be  emancipated;  either         (b)  Reported  by  £.  Wiss,  Esq.,  Bfurcit(cr«st» 

hs  WBOtX  bave  obtained  a  settlement  for  liimself,  or  law. 


ktest  beooBS  tiw  head  <tf  a  liunily,  or  at  most  ha 
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**  That  the  exaoination  of  William  Booker  (of  which  a  cc^  ia  annexed,  the  copj  of 
the  order  of.  raaoral  delifeied  to.  oar  aaid  township  of  Unaton)  ia  not  aaScicnt  to 
wurrant  the  aaid  order  of  removal,  aa  ift^doea  not  ahew  that  the  panpera  in  the  and 
Older  named  are  the  legitimate  difldren  o£  the  aaid  Oeorge  Booker*  deocaaed,  or  dut 
the  aaid  George  Booker,  deceaaed,  waa  ever  married  to  tM  mother  of  the  aaid  duk 
dren,  or  that  he  waa  ever  married  to  her  before  the  birth  of  the  aaid  children." 

The  Court  of  Quarter  Seaaiona,  aflter  argnment,  decided  in  £avoar  of  tiie  i^ipdlaoti 
iqK>n  this  ground,  and  quaahed  the  order  upon  the  objjeetiotta  to  the  ezaminatioa.  sabjed 
to  a  case.  If  this  Court  shall  think  that  the  objections  or  either  of  them  decided  upoa 
by  the  Sessions  were  fatal  to  the  order  of  removal,  then  the  order  of  Seaaiona  to  be 
affirmed,  otherwise  to  be  quaahed  and  the  order  of  removal  affirmed. 

Clarke,  Seijt.  (with  whom  waa  Dottfoa),  in  aupport  of  the  order  of  Seaaiona.-^ 
There  ought  to  be  a.poaitive  statement  on  oadi  of  the  faot  that  tiie  dnldren  w«a' 
legitimate ;  but  here  there  is  no  information  even  given  as  to  when  the  h^btet  and  moths . 
were  married,  or  where,  without  which  there  can  be  no  inquiry  aa  to  their  Tegitimaay. 
[Loan  Dbnman,  C.  J. — Are  we  to  preaume  the  children  were  bom  out.  of  marriage  F} 
Reg,  V.  Bakewell  (supra,  p.  247)  govema  this  case.  There  the  Seaaiona  decided  &I  a 
statement  that  the  pauper's  father  waa  married  at  Bywell  was  not  sufficiently  spedfie, 
because  it  appeared  that  there  were  tvro  parishes  of  Bywell,  and  two  churches,  eadi 
called  Bywell  church ;  and  this  Court,  although  expressing  their  strong  disapproval  of 
the  decision,  felt  themselves  bound  to  uphold  it,  as  it  veas  purely  a  matter  of  feet  fbr 
the  determination  of  the  Sessions.  Here,  therefore,  as  the  Sessions  have  decided,  this 
Court  will  not  interfere,  however  wrong  they  may  have  been.  Bastardy,  it  is  true,  11 
not  to  be  presumed  when  legitimacy  ia  directly  in  issue,  and  an  injury  would  be  done ; 
but  here  it  is  only  a  collateral  question.    The  children  must  be  settled  somewhere. 

Wildman  and  Willmore,  contriL,  were  not  called  upon. 

Lord  Denman,  C.  J. — ^The  question  submitted  to  ua  in  the  present  caae  1%  whether 
the  examination  shews  that  the  paupers  were  legitimate.    We  do  not  accede  to  the  ' 
argument  that  R,  v.  BakeweU  governs  this  case.    There  the  simple  queation  wai»  ' 
whether  the  examination  afforded  the  appellant  auffident  memia  of  inquiry ;  and  thit 
is  a  question  of  hct,  of  which  the  Quarter  Seasicms  only  are  the  proper  judges ;  bofe 
here  a  point  of  law,  upon  which  they  have  decided,  is  expressly  submitted  to  our  ooa- 
aideration  by  the  case,  and  we  must  see  whether  they  were  wrong.    The  question  tiMa  ' 
being,  whether  this  objection  tq  the  examination,  tlmt  it  does  not  shew  the  children  ta 
be  legitimate,  ia  valid,  I  mus^  say  that  it  seems  to  me  clear  that  it  is  not.     It  if 
impossible  that  any  one  accustomed  to  legal  language  can  doubt  that  a  atatemenl 
that  a  person  is  the  child  of  another,  is,  in  effect,  a  statement  that  he  ia  tiie  legitimalai 
child.    The  law  does  not  contemplate  the  relationship  of  an  iUegitimate  child  to  hia 
father  at  all ;  and  the  examination  was,  therefore,  sufficient  in  describing  the  paupesa 
as  the  children  of  George  Booker,  witiiout  more,  for  that  statement  importa  that  they 
were  the  issue  of  a  lawfol  marriage. 

Pattbson,  J. — Proof  of  an  actual  marriage  is  not  necessary,  as  in  actiona  fir 
criminal  conversation,  or  on  indictments  for  bigamy ;  and  no  one  can  doubt  that,  ift 
this  examination,  there  is  abundantly  sufficient  evidence  that  theae  paupora  were  the 
children  of  persons  living  in  the  relation  of  husband  and  wife. 

Williams,  J. — ^The  ground  of  appeal  doea  not  raiae  the  objection  tbat  the  examina^ 
tion  fails  to  give  sufficient  information.  It  points  to  this,  that  there  ia  no  anffineafc 
evidence  of  the  legitimacy  of  the  children ;  but  I  agree  with  the  reat  of  the  Coart 
that  that  may  be  reasonably  inferred  Arom  the  woman  being  called  the  wife,  and  the 
paupers  the  children  of  ^e  deceased. 

CoLBRiDGB,  J.,  concurring. 

Rule  aifohte  to  quash  the  order  tfSesskmM. 
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Q.B.  Wednesday,  May  15. 

Thb  Queen  v.  The  Justices  of  Debbtshirb.Ca) 

Sf  5  Viet.  c.  59 — Order  qfjuttices  for  t^lieaiion  of  highway  rates  to  tumpiie'roadi — 

Notice  qf  appeal. 

\iee  qf  appeal  under  4^-5  Vict.  e.  59,  e.  3,  mtut  be  given  within  six  days  after  the  making 
«  order,  i.  «.,  after  the  determination  of  the  can  by  the  juetices  at  Special  Sestions;  and  a 
9  given  sis  days  tfter  the  service  of  the  order  upon  the  surveyor  is  bad. 

LDMAN»  in  Michaelmas  Temi  last,  obtained  a  rule  calling  on  the  justices  of 
Derbyshire  to  shew  cause  why  a  writ  of  mandamus  should  not  issue,  com* 
ig  them  to  enter  continuances  upon,  and  hear  the  appeal  of,  the  surveyor  of  the 
lys  of  the  parish  of  Hartshome,  in  the  said  county,  against  an  order  of  two  jus- 
learing  date  the  23rd  day  of  April,  1844,  whereby  the  said  surveyor  was  ordered 
to  the  treasurer  of  the  Moira  and  Hartshome  turnpike-road  the  sum  of  100/., 
i  portion  of  the  highway  rate  or  assessment  of  the  parish  of  Hartshome,  at  the 
ind  in  the  manner  therein  specified. 

a  the  affidavits  on  both  sides  it  appeared  that,  at  the  Special  Session  of  the 
ys,  held  on  the  23rd  day  of  April,  1844,  for  the  Southern  Division  of  the  county 
vy,  the  clerk  to  the  trustees  of  the  Moira  and  Hartshome  turapike-road  laid 
the  justices  then  present,  William  Wootton  Abney,  Esq.,  and  Charles  Robert 
)«  Esq.,  information  that  the  funds  of  the  said  tumpike-road  were  insufficient 
piurposes  thereof,  and  applied  for  orders  upon  the  several  surveyors  of  the  high* 
I  the  parishes  through  which  the  said  road  passed,  authorizing  and  directing^ 
>  contribute  to  the  funds  of  the  turapike-road  out  of  the  highway  rates  of  such 
8 ;  due  notice  having  been  previously  given  to  such  surveyors  of  the  intention  to 
bat  application.  That,  accordingly,  all  the  surveyors,  or  their  deputies,  attended 
laid  Special  Sessions,  and  that  every  opportunity  was  given  to  them  to  produce 
evidence  in  their  power.  That,  after  the  fullest  inquiry,  the  justices  at  the  said 
m  openly  declared  and  adjudged  that  the  surveyor  of  the  parish  of  Hartshome 
pay  to  die  treasurer  of  the  tumpike-road  the  sum  of  100/. ;  and  that  the  days 
ment  were  arranged  between  the  parties,  and  adopted  by  the  justices.  That  in 
lence  of  the  neglect  of  the  surveyors  to  pay  the  mdhey  so  ordered  to  be  paid* 
tion  for  it  was  made  by  letter  on  the  11th  June,  1844 ;  and  no  notice  ^ing 
if  that  letter,  on  the  5th  July  following,  copies  of  the  said  orders  were  served 
le  several  surveyors,  together  with  a  demand  of  the  money  then  due  thereon. 
a  the  11th  of  the  same  month  a  notice  in  writing,  signed  by  the  said  surveyor 
larish  of  Hartshome,  of  his  intention  to  appeal  against  the  said  order,  describing 
"  certain  order  under  the  hands  and  seals  of  you,  the  said  William  Wootton 
and  Charles  Robert  Colville,  bearing  date  the  23rd  day  of  April,  1844,"  &c.,  was 
upon  the  said  justices ;  and  that,  upon  the  hearing  of  the  said  appeal,  the  Court 
ed  the  same,  on  the  ground  that  the  notice  of  aj^eal  was  insufficient,  not  having 
ven  within  six  days  next  alter  the  making  of  the  order  therein  referred  to. 
affidavits  upon  which  the  rule  was  obtained  also  stated,  that  in  the  information, 
udication  or  order  thereon,  when  signed,  numerous  blanks  were  left  for  material 
jeasary  averments,  and  that  the  order  itself  was  not  signed  or  sealed  until  after 
nons. 

affidavit  of  W.  W.  Abney,  Esq.,  in  answer,  stated,  "  That  the  deponent  and  the 
R.  Colville  gave  the  necessary  information   and  instmctions  to  the  said  W. 
(the  clerk's  deputy  at  the  Sessions),  to  enable  him  properly  to  fill  up  and  per* 
said  information  and  adjudication  or  order,  and  that  the  same,  founded  on  such 
ions,  were  tendered  for  the  signature  of  this  deponent  and  the  said  C.  R.  Col- 
'  the  said  W.  Owston,  and  were  signed  by  the  defendant  and  the  said  C.  R. 
,  at  the  said  Highway  Session,  in  the  full  faith  and  belief  that  they  were  so 
aeoordingly,  and  would  have  the  effect  of  valid  and  legal  instruments." 
(a)  lliis  cue  was  accidentally  omitted  from  amongst  the  cases  of  Easter  Vacation. 
I.  P 
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Other  affidavits  stated  that  the  making  of  the  order  was  very  notorious  in  conie- 
quence  of  the  large  attendance  of  parties  interested  at  the  said  Highway  Senioos;  and 
tiiat  the  said  order  and  information  was  always  considered  and  treated  by  all  parties 
as  having  been  duly  signed  and  perfected  on  the  said  2drd  day  of  April,  1844. 

Whitehurst  and  WtUmore,  in  Easter  Term  (May  1),  shewed  cause.— The  ^uestioD 
here  raised  is,  whether  the  notice  of  appeal  was  in  time  ?  The  clause  which  gives  the 
appeal  in  Uus  case  is  the  3rd  section  of  4  &  5  Vict.  c.  59  ;  and  that  provides  that  any 
person  who  shall  feel  himself  aggrieved  by  any  order,  &c.  made  by  justices  under  thst 
Act,  may  appeal  against  the  same  to  the  next  Quarter  Sessions  for  tiie  county  wheiem 
the  cause  of  such  complaint  shall  arise,  "  first  giving  to  such  justices  ten  days*  notice, 
in  writing,  of  the  grounds  of  such  appeal  witlun  six  days  after  such  order,  judgmcBt, 
or  determination  shall  be  so  made  or  given  as  aforesaid."  Here  a  complete  and  vafid 
order  was  made  on  the  23rd  April,  but  no  notice  of  appeal  was  given  until  the  lift 
July ;  which,  by  the  express  words  of  the  statute,  is  too  late.  [Lord  DsirMAir,  C  J.^ 
Must  it  not  be  served  upon  somebody,  to  make  it  a  binding  order  ?]  No ;  the  distine- 
tion  is  between  an  order  or  judgment  and  any  proceeding  which  is  taken  esj  parU.  h 
Proser  v.  Hyde  (1  T.  R.  414),  it  was  held  tiiat  an  appral  against  a  conviction  on  the 
24  G^.  3,  c.  31,  for  not  entering  horses,  &c.,  must  be  to  the  Quarter  Seanons  neit 
after  the  conviction,  and  not  after  the  execution,  the  words  being,  '*  if  any  person  shsU 
find  himself  aggrieved  by  the  judgment  of  any  such  justice,  &c.,  he  may  i^ipeal  to  tis 
justices  at  the  next  Quarter  Sessions ;"  and  BuUer,  J.,  observed,  "  The  cases  relative  t» 
appeals  against  orders  of  removal  are  very  distinguishable  from  tiie  present.  AH  arim 
of  removal  are  ex  parte  proceedings,  and  the  other  party  cannot  know  any  thing  of  then 
till  the  actual  removal.  But  this  conviction  is  more  like  a  judgment  of  this  Coort  tiuB 
an  order  of  removal."  In  the  present  case,  notice  of  the  appUcation  is  by  tiie  Act  requind 
to  be  given  to  the  surveyor,  and  accordingly  he  attended  at  the  Sesuons,  and  w» 
present  when  the  order  was  made ;  besides,  it  is  sworn  that  the  making  of  the  older  w» 
matter  of  great  notoriety,  and  the  words  are,  "  six  days  after  such  odLer,  jadgnient  er 
determination  shall  be  so  made  or  given."  There  can  be  no  pretence  for  flaying  dHt 
the  order  was  not  made,  and  judgment  ^ven,  on  the  23rd.  R.  v.  The  Ju9ike9  ef  An* 
Irokeshire  (2  East,  213),  and  R.  v.  The  Justicea  of  Stafardikire  (3  East,  151),  sie 
decisive  authorities  against  this  rule.  In  the  former  it  appeared  that  an  order  hid 
been  made  under  section  19  of  statute  13  Qeo.  3,  c,  78,(a)  and  a  highway^atopped  op 
under  it.  A  Sessions  intervened  between  the  order  and  tiie  actual  stopping  iqp  cf  tfae 
highway,  and  the  Court  held  that  the  appeal  should  have  been  to  the  next  Sesdoos  after 
the  making  of  the  order,  and  that  an  appeal  to  the  next  Sessions  after  the  nad  wm 
stopped  up  was  too  late.  In  the  latter  a  question  arose  under  stat.  55  Oeo.  8»  e.  68r 
s.  3,(6)  whether  the  appeal  must  be  made  to  tiie  Sessions  next  after  the  order  for  atonisr 
up  the  old  way,  or  after  the  party  has  notice  of  it,  and  it  was  held  that  the  ajqpealsMiM 
be  to  the  next  Sessions  after  the  making  of  the  order,  without  reference  to  the  tine 
of  giving  notice  of  the  order.  The  case  of  R.  v.  the  Justicea  of  Ltmeaahire  (8  B.  ft  C. 
593)  will  be  cited  on  the  other  side,  but  that  case  is  quite  distinguishable.  That  wis  s 
deciuon  upon  the  statute  4  Geo.  4,  c.  95,  s.  87.(c)  whereby  a  right  of  appeal  is  gifcnii 

(«)  The  words  of  this  clause,  giving  the  mppeal,  sion  or  stoppage  of  any  highway  ftr  thtaaaaHMdit 

are  as  follow :— "  It  shall  and  may  be  lawful  for  any  weeks  after  the  makinc  of  each  order,  and  tkSk  At 

person  or  persons  injured  or  aggriered  by  any  sueh  order  shall  be  retomed  to  the  clerk  of  tkapssnii 

order  or  proceeding,  or  by  the  indosnre  of  any  road  or  open  court,  at  the  Quarter  Sfi^oiia,koldcawttii 

highway,  by  virtue  of  any  inquisition  taken  upon  any  the  limit  where  the  highwav,  Sec.  shidl  Ha,  BBiliila 

wntof  aifKoddauMviRftomakehisorthdrcom-  the  explntlon  of  four  wecu  from  tkatet  dnia 

plaint  therfof  by  appeal  to  the  justices  of  the  peace  which  such  notice  sh^  have  been  pubUilMi.   SseL 

at  the  next  Quarter  Sessions  which  shall  be  holden  3  then  gives  an  appeal  **  to  the  jualleaa  of  ttsiiHi 

witibinthe  limit  where  thesame  shall  lie,  after  such  at  the  said  Quarter  Seesloas,  upon  gUviaf  tMflfiP 

order  made  or  proceeding  had,  as  aforesaid,  upon  notice  in  writii^  of  such  appeal  to  Urn  sarvi|«flf 

giving  ten  days'  notice  in  writing  of  such  appesl  to  the  highways,  &c." 

the  surveyor  and  party  interested  in  such  indosure,  (c)  4  Geo.  4,  c.  95,  s.  87.    "  If  any  panoa  iM 

if  there  shall  be  sufficient  time  for  that  purpose ;  if  think  himself  aggrieved  by  any  nrdrr.  judsawat,  9 

not,  such  appeal  may  be  made,  upon  the  like  notice,  determination  made  by  any  justfoe,  &e^  faipaiB- 

to  the  next  subsequent  Quarter   Sessions  of  the  anoe  of  this  Act  (excq^  where  tho  order,  tetSR 

peace ;  which  Courts,  &c.  are  hereby  respectively  hereby  declared  to  be  final,  and  ezeapt  andv  At 

authorized  and  empowered  to  hear  and  finally  de-  particular  drcnmstances   herdnafter 
termine  such  appeal." 

(6)  Stat.  65  Geo.  3,  c.  68,  s.  2,  provides  that 
notice  shall  be  publitbed  of  any  order  for  the  divi- 
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certun  ctaes*  if  the  party  gives  notice  within  six  da3rs  after  the  cause  of  complaint 
arises ;  and  tliere  two  justices  having  made  an  order  upon  the  surveyors  of  the  roaids  in 
a  township  to  perform  a  certain  part  of  the  statute  duty  on  a  turnpike-road  running 
through  the  township,  and  to  pay  to  the  surveyor  of  that  road  a  certain  part  of  the 
mcmey  received  as  a  composition  for  statute  du^,  it  was  held  that  the  cause  of  com- 
plaint did  not  arise  until  a  copy  of  the  order  in  writing  had  been  served,  and  that  notice 
of  appeal  given  within  six  days  from  that  time  was  valid.  That  decision  proceeded 
entuely  upon  the  words  of  that  statute,  which  were,  "  Six  days  after  the  cause  of  com- 
plaint arises ;"  and  the  observations  made  by  Bayley,  J.,  in  that  case,  are  to  be  taken 
with  reference  to  the  facts,  and  the  language  of  the  statute  then  before  him,  and  must 
not  be  strained  to  apply  to  other  feusts  and  to  the  language  of  another  statute  altogether 
difierent.  It  may  be  conceded  that  no  cause  of  complaint  arose  there  until  the  order 
was  served,  and  as  under  that  statute  the  important  point  of  time  was  that  at  which 
Ae  cause  of  complaint  arose,  the  learned  judge  might,  in  that  view,  well  say  that  the 
order  was  "  not  complete  until  served ; "  but  the  case  is  very  different  where  the  im- 
portant point  of  time  is  that  at  which  the  order  is,  in  &ct,  made— the  judgment,  in 
met,  given.  Reference  was  made  by  the  learned  judge  to  rules  of  this  Court,  as  only 
taking  effect  from  the  service,  but  they  are  merely  interlocutory  proceedings,  and  not 
IQ  the  nature  of  judgments.  There  is  no  service  of  final  judgment  even  in  this  court ; 
ittakes  effect  from  tiie  day  on  which  it  is  given.  R.  v.  7%e  Justices  of  Devon  (1  M. 
&  S.411)  is  also  distinguishable  on  the  same  ground.  There  it  was  held  that  the 
notioe  of  appeal  required  by  13  Geo.  8,  c.  78,  s.  80,(a)  against  a  distress  for  non- 
payment of  a  highway  rate,  may  be  within  six  days  after  the  levy,  and  need  not  be 
wiuiin  six  days  after  the  gpranting  the  warrant  of  distress ;  Lord  Ellenborough,  C.J.«. 
saying,  **  The  party  appealing  was  within  six  days  after  he  was  actually  danmified.  It 
IB  not  necessary  that  he  should  appeal  on  the  warrant ;  for  non  liquet  that  it  will  be 
proeeeded  upon ; "  but  then  the  words  of  that  statute  were  the  same  as  in  A.  v.  The 
Jmetiees  of  iMncashire,  limiting  the  time  for  giving  notice  of  appeal  to  "  six  days  after 
tlie  cause  of  such  compbiint  arose."  Both  upon  principle  and  authority,  therefore,  this 
nde  must  be  discharged. 

Ckarke,  Seijt.,  and  Wildmam,  contrk. — It  it  quite  dear,  that  under  this  Act  of  Fto- 
Btfnent  a  verbal  order  would  not  be  sufficient ;  for  it  has  to  be  returned  to  the  Quarter 
Sessions.     It  must,  therefore,  be  in  writing,  and  any  party  affected  by  it  has  a  right»  - 
i^on  appeal,  to  object  to  the  form  in  which  it  is  drawn  up.     [Loan  Devuah,  C.J.— 
la  R.  V.  The  Justices  of  Middlesex  (5  B.  &  Ad.  1113),  justices  were  required  to  make  - 
vp  a  record  of  a  conviction  according  to  the  &ct.]     If  a  mere  verbal  order  would  do, . 
it  might  be  made  behind  the  back  of  the  surveyors ;  for  though  notice  of  the  applica* 
tion  must  be  given  to  them,  they  are  under  no  obligation  to  attend.    This  shews  that  ~ 
die  servioe  of  tiie  order  is  in  any  case  that  which  gives  it  effect  as  an  order,  and' 
goirenis  the  time  when  the  notice  of  appeal  must  be  given ;  but  here  the  affidavits ' 
fltate  that  at  the  Special  Sessions  no  complete  order  was  drawn  up,  which  makes  thitf 
m  atnmger  case.     [Pattbson,  J. — That  point  was  not  taken  at  the  Sessions,  or  it  mif^: 
hmwt  been  answered.    You  must  confine  3rourselves  to  the  objection  that  the  notice  of 
npeal  was  not  given  within  six  days  after  the  order.]     As  to  that,  the  judgment 
€1  Bayley,  J.  in  R.  v.  The  Justices  of  Lancashire  (8  B.  &  C.  598),  is  a  decision  in  our 
Ikffoor.    That  learned  judge  there  said :— "  It  appears  to  me  that  the  order  of  the 
■Mgistrates  was  not  complete  until  the  party  was  in  possession  of  the  order,  and  that 
tte  cause  of  complaint  arose  when  that  order  was  served.    In  proceeding  under  the 

'   '  I  in  question,  the  list  of  persons  liable  to  statute  duty  is  first  to  be  obtained,  a 

( fixed  for  a  meeting,  and  then  the  surveyor  of  the  township  is  to  have  notice 

to  attend.    At  the  meeting  the  list  is  to  be  laid  before  tiie  justices  in  the  presence  of 

Ml  Mflbptrton  ahtll  think  himMlf  aggriered,  no*  powers  ghren  by  this  Aet,  &c.,  ererj  Midi  person 

lioi  is  writiog  of  his  intentioii  to  brinff  such  appeal,  may  appeal  to  the  joaticet  of  the  peace  at  any  G«. 

—  ^  ^'  matter  thereof,  within  six  oaTS  after  the  neral  Unarter  SeMions  of  the  peace  to  be  held  for 

ftmdk  complaint  ihall  arise,  and  within  four  the  limit  wherein  the  canse  of  snch  complaint  "Ml 

iajn  slier  radi  notice,  entering  into  reoogniaanoe,  arise,  snch  appellant  fflTing,  or  cansing  to  be  giren, 

"    .  to  try  toeh  appeal,  &c"  notice  in  wridng  of  bis  or  her  intenuon  to  bring 


» of  evA  complaint  shall  arise,  and  within  four  the  limit  wherdn  the  canse  of  snch  complaint  "Ml 

^ ..  _^ ^^_i__  *_.. 1 __. ^ ..__.  ^_._  .      .    .      . 

JS*  -.       .  .    -  -     .    

bf  aaf  Jastlee,  &«.,  is  the  execation  of  any  of  the  caaie  of  i adi  ooDpUdnt  arose,  &c.'* 
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the  Burreyor,  '  if  he  shall  attend/  hut  he  ia  not  hound  to  attend.  Hien  tlie  joatifla 
may  make  an  order  for  the  performance  of  statute  duty,  &c.  But  they  are  ool 
bound  to  order  that  every  man  liahle  to  the  performance  of  statute  duty  shall  do  it  oi 
the  turnpike-road.  They  may  order  certain  persons  to  do  it,  and  from  the  nature  (tf 
the  thing,  that  order  must  he  in  writing,  as  it  would  he  impossihle  for  the  surveiw 
to  keep  it  in  his  mind.  In  addition  to  diis,  the  justices  have  power  to  order  the  coia* 
position-money  to  he  paid  over  at  any  '  time  or  times.'  Here,  although  the  profior- 
tion  to  be  paid  was^verbally  fixed,  nothing  was  said  as  to  the  time  of  payment;  ami 
therefore,  the  order  was  not  complete ;  nor  could  it  be  complete  until  served  upon  Ike 
party  to  be  bound  by  it.  Parties  are  often  present  in  this  court  when  rules  are  m^ 
nounced,  but  they  are  not  bound  to  take  notice  of  them  until  they  are  served.  Ths 
appeal  clause  in  this  Act  plainly  contemplates  that  the  order  and  direction  shall  In 
communicated  to  the  party,  for  he  is  to  give  notice  of  the  ground  and  matter  of  bii 
appeal,  which  he  could  not  otherwise  do.  Again,  the  statute  does  not  make  it  impen* 
tive  on  the  surveyor  of  the  township  roads  to  attend  before  the  magistrates ;  if  he 
does  not,  of  course,  the  order  must  be  served ;  and  it  is  very  desirable  to  have  oai 
uniform  course  of  practice,  whether  the  surveyor  does  or  does  not  attend.  Upon  thai 
grounds  it  appears  to  me,  that  the  notice  of  appeal  being  given  within  six  days  ate^ 
the  order  in  writing  was  served,  was  in  good  time,  and  that  the  rule  for  a  immfaMli 
must  be  absolute."  Words  more  applicable  to  the  present  case  could  not  haveboai, 
found  ;  they  destroy  at  once  the  distinction  which  was  attempted  to  be  drawn  on  dij 
other  side.  In  R.  v.  Pembrokeshire  (2  East,  213)  and  R.  v.  Staffordshire  (3  East,  151^ | 
the  two  appeal  clauses,  upon  which  those  cases  proceeded,  received  a  particular  cob  j 
struction,  influenced  by  the  nature  of  the  subject-matter  to  which  they  referred ;  ■!] 
no  arguments  therefore,  can  be  derived  from  them  in  the  present  case.  , 

Cttr,  adv.  vwU,  ^ 
Loan  Drnman,  C.J.,  now  delivered  the  judgment  of  the  Court. — In  this  caiei: 
rule  was  obtained  for  a  mandamus  to  enter  continuances  upon  and  hear  an  appeal  agn>|j 
an  order  for  the  payment  of  money  by  the  surveyor  of  a  parish  to  the  trustees  of  r 
turnpike-road.  The  only  question  on  such  application  was,  whether  the 
Sessions  h'ad  done  right  in  refusing  to  hear  the  appeal.  Theur  refusal  was  gron 
on  the  alleged  insufficiency  of  the  notice  of  appeal,  which  was  served  on 
11th  of  July.  The  order  appealed  from  was  recited  to  be  made  at  a  Petty  StM 
sions,  holdcn  on  the  23rd  of  April,  and  was  dated  on  that  day.  In  the  notice  ei 
appeal  it  is  described  as  an  order  dated  the  23rd  of  April.  The  affidavits  m 
which  the  rule  was  obtained  stated  that  the  order  was  in  fact  served  on  the  5A 
of  July,  the  notice  of  appeal  on  the  11th;  and  further,  that  the  appeal  was  dolf 
entered ;  but  an  objection  was  raised  by  the  counsel  for  the  respondents  that  the  notioe 
of  appeal  was  not  given  in  due  time,  and  that  the  same  ought  to  have  been  givet 
within  six  days  after  making  the  order,  instead  of  six  days  after  the  service  thereofc 
The  Court  decided  that  the  notice  was  insufficient,  and  dismissed  the  appeal.  ITui 
statement  neatly  raises  the  point  whether  the  order  can  be  said  to  have  been  made  on 
the  23rd  April,  when  it  was  agreed  upon,  or  whether  it  was  made  on  the  day,  on  whidiifc 
was  served.  In  the  former  case  the  notice  was  too  late,  and  the  Court  was  right ;  is 
the  latter,  it  came  in  due  time,  and  the  appeal  ought  still  to  be  heard.  The  order  i 
made  under  4  &  5  Vict.  c.  59,  which,  by  sect.  1 ,  gives  power  to  the  justices  at  Spa 
Sessions,  upon  information  laid  before  them  by  the  treasurer  of  the  turnpike  trusts,  fltf 
after  notice  of  such  information  to  the  parish  surveyor,  to  examine  the  state  of  A* 
turnpike  funds  and  other  matters,  and  order  what  portion  (if  any)  of  such  higimif 
rate  shall  be  paid  by  the  parish  surveyor  to  such  treasurer.  The  3rd  section  gives  ti 
the  party  aggrieved  by  any  order,  judgment,  or  determination,  a  power  of  appealini^ 
such  appellant  first  giving  to  the  justices  notice  "  within  six  days  after  such  oftai 
judgment,  or  determination,  shall  be  so  made  or  given  as  aforesaid."  The  lemll 
counsel  who  opposed  the  rule  relied  on  two  cases  as  decisive  authorities  in  their  fitvoii*: 
R,  V.  The  Justices  of  Pembrokeshire  (2  East,  213),  however,  undoubtedly  went  190 
no  ground  inconsistent  with  the  opposite  view.  The  order  there  was  for  stoppiK^i 
road ;  it  was  made  in  April  and  appealed  against  at  the  Michaelmas  Sessions,  ul 
three  learned  judges,  who  held  the  appeal  too  late,  all  observed  that  it.was  too  htB,  tf 


^- 
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aBcNPenli ;  for  the  affidavits  shewed,  and  it  had  been  proved  at  the  Sessions,  that  the 
mpdlant  had  notice  of  what  was  going  on  in  the  month  of  April.  In  Michaelmas  Term 
ioDowing,  the  Court  held,  in  22.  v.  7^  Justices  of  Staffordshire  (3  East.  151).  that 
Aetime  for  giving  notice  of  appeal  against  an  order  for  stopping  a  highway  must  be 
Mcfconcd  from  the  time  of  die  "  order  made  or  proceeding  had"  (those  were  the  very- 
words  of  the  statute),  and  not  from  that  of  the  notice  to  the  party  aggrieved.  There 
the  words  of  the  statute  were  held  imperative  by  the  Court.  Le  Blanc.  J.,  observed. 
teft  m  the  case  of  a  public  highway,  all  the  Kmg's  subjects  may  "be  said  to  be  inter- 
«tBd ;  and  that  there  never  vrould  be  an  end  of  Sae  time  for  appeals  if  the  right  was 
kpt  alive  until  every  one  who  might  think  himself  aggrieved  had  received  personal 
aotbe.  On  the  other  hand,  the  case  of  R.  v.  The  Justices  of  Lancashire  was  cited,  in 
lAieh  the  Act  gives  an  appeal  against  an  order  exactly  similar  to  the  present,  only 
Ait  the  words  are  "  cause  of  complaint."  and  states  tiie  time  for  appeal  from  the 
uue  of  complaint."  as  this  Act  does  from  the  time  of  the  order  made  or  given ; 
I  there  the  Court  held,  that  the  cause  of  complaint  arose  at  the  time  of  serving 
order.  The  reasons  assigned  by  Bayley.  J.,  are  perfectly  applicable  to  the  present 
ttrnt.  They  were  agreed  to  by  Holroyd.  J.,  and  I^ttledale.  J.,  and  we  think  them 
\mmww%A  in  principle.  These  two  cases  before  mentioned  were  referred  to  in  the  ai^- 
bat  were  not  noticed  in  the  judgment,  probably,  because  they  were  entirely 
;  but  although  we  were  much  inclined  to  thixik  the  present  case  was  ruled  by 
decision,  there  is  an  obvious  distinction  between  the  language  of  the  two  statutes. 
cause  of  complaint  may  well  be  taken  to  mean  something  directly  affecting  the 
appealing,  or  at  any  rate  brought  to  his  knowledge.  The  period  fixed  in  the 
t  Act  is  tiie  making  or  giving  c$  the  order,  judgment,  or  determination,  which 
too  distinct  and  express  to  admit  of  being  varied  by  any  gloss  of  construction.  We 
wf  add  that  the  Act  provides  some  means  for  giving  notoriety  to  the  proceedings  of 
P^tty  Sessions,  and  even  notice  to  the  parties  directly  interested  in  opposing  the 
~  ig  of  sudi  an  order.    We  are  of  opinion  that  the  Court  of  Quarter  Sessions  pro- 

Sly  dedded  the  order  to  have  been  made  at  the  Petty  Sessions,  on  the  &cts  disclosed 
affidavits  as  having  appeared  before  them,  and  that  the  period  of  the  order  made  is. 
■bk  to  which  the  Act  of  Ftoliament  refers  in  limiting  die  time  within  which  die  notice 
Mb  Id  be  jgrren.    We  think*  therefore,  the  Sessions  were  right,  and  the  rule  must  be 

Rule  discharged. 


i  Q.B.  Wednesday,  May  38. 

Thx  Qubbk  v.  Thb  Inhabitakts  of  Ouddinotok. 

SeUlement  fy  esiate^BuloiureJrom  watte^AdtnowUdgmmi  qftHk. 

tht  fframffaiker  qftke  pauper ,  prewiout  to  the  year  1769.  had  emelated  land  fnm  the  watte, 
^  md  hmUi  thereom  a  eotioffe,  Jbr  which  he  paid  a  yearly  rent  qf  2f .  6  J.  to  the  lord  (qflerwarde 
htiiMnrrf  to  3t.  upon  a  flarther  eneloture  of  land),  and  in  which  he  lived  until  hie  deaths  in  1828 
•p  1829  ;  and  ^fUr  AtM  the  pauperis  father  and  hie  family,  who  continued  to  pay  the  eame  rent 
iemn  ta  the  year  1843— He/<I,  thai  this  pigment  muet  be  contidered  at  an  aetnowledyment  qf  the 
kr^e  tUle  to  the  land;  that  the  ffran4father  aepUred  no  eettlement  by  his  residence  m  the  cottage, 
am!  that  the  pauper,  therefore,  deriued  none  from  Ami. 

0|^N  appeal  against  an  order  of  two  justices,  whereby  the  overseers  of  the  township 
r^J  of  Coddington.  in  the  county  of  Chester  (which  was  therein  adjudged  to  be  the 
!||lue  of  die  last  legal  setdement  of  one  William  Tomlinson.  a  pauper  lunadc).  were 
^^^riarad  to  pay  certain  sums  of  money  for  the  removal  of  the  said  pauper  to  the  County 
^^Iflnatie  Aaylnm.  and  for  his  maintenance  therein,  the  order  was  confirmed,  subject  to 
1h»  opinion  of  tbe  Court  of  Queen's  Bench,  on  the  following  case  :-— 

~  » of  tbe. paiqier,  some  time  previous  to  the  year  1769  had  enclosed  a 
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piece  of  ground  from  the  waste  lands  in  the  township  of  Cuddington,  belonging  to  die 
lord  of  the  manor,  and  had  built  a  cottage  thereon,  in  which  he  continued  to  rnide  tSl 
his  death,  in  the  year  1828  or  1829.  It  appeared  by  the  production  of  receipts,  which 
were  proved  by  the  mother  of  the  pauper  to  have  been  found  amongst  her  husbtnd's 
father's  papers  at  his  death,  that  for  some  time  a  yearly  rent  of  2s.  6d.  was  paid  to  the 
lord  of  the  manor,  William  Drake,  Esq.,  which,  on  a  further  enclosure  of  land  for  a 
garden,  had  been  increased  to  38.,  sixpence  being  added  for  the  garden.  One  of  tiie 
earlier  receipts  so  produced  was  as  follows  : — "  Sept.  26,  1769.  Received  of  James 
Tomlinson  the  simi  of  two  shillings  and  sixpence,  being  a  year's  cottage  rent  doe  to 
William  Drake,  Esq.,  at  Lady-day  next.  Thomas  Roylance."  It  was  also  proved  hj 
the  mother  of  the  pauper  that  her  husband  was  the  only  son  and  heir-at-kw.of  tiie 
grandfather,  after  whose  death,  about  the  year  1829,  she  and  her  husband's  finmily  west 
to  live  in  the  said  cottage,  and  resided  there  for  thirteen  years  ;  that  her  husband  vai 
working  in  another  township,  but  came  over  to  the  cottage  every  Saturday,  and 
remained  with  her  there  till  the  Monday  morning,  and  so  continued  to  reside  from^ 
Saturday  to  the  Monday  for  several  years,  and  down  to  the  lime  of  his  death.  Duraig 
the  whole  of  this  time  tiie  yearly  rent  of  3s.  was  always  paid  to  the  lord  of  the  manor; 
that  she  bad  latterly  paid  it  herself  to  the  agent,  and  that  during  the  last  year  die 
agent  had  spoken  of  raising  the  rent,  and  that  she  had  replied  that  she  hoped  he  would 
not.  This  was  the  evidence  upon  which  the  said  respondents  relied,  that  the  paiqier 
had  a  derivative  settlement  in  the  appellant  township,  neither  he  nor  his  father  bafiog 
gained  any  settlement  in  their  own  right.  The  question  for  the  opinion  of  the  Comt 
therefore,  is,  whether,  under  the  circumstances  stated,  the  Court  of  Quarter  Sesaioos 
was  right  in  deciding  that  the  pauper  was  settled  in  the  appellant  township.  If  tiie 
Court  should  be  of  opinion  that  he  was  so  settled,  then  the  order  of  Sessions  is  to  be 
confirmed ;  if  the  Court  should  be  of  opinion  that  he  was  not,  then  the  order  of  SessioDS 
to  be  quashed. 

Townshend,  in  support  of  the  order  of  Sessions. — ^The  Sessions  were  justified  ia 
drawing  the  inference  which  they  did  draw  from  the  circumstances  here  found.  The 
payment  of  a  rent  unvaried  for  thirty- eight  years  was,  in  the  opinion  of  Holrojd,  J., 
evidence  of  a  title  to  the  rent  but  not  to  the  land,  the  presumption  being  that  it  was  a 
quit  rent.  Doe  dem.  Wittick  v.  Johnson  (Gow,  1 73),  where  it  was  held  that  a  tenant 
under  these  circumstances  could  not  be  removed  by  ejectment,  because  he  was  readiDg 
on  his  own  land ;  and  the  greater  length  of  time  here  makes  this  a  much  stronger  case. 
[Patteson,  J. — But  the  origin  of  the  title  is  shown  here,  because  one  of  the. wit- 
nesses states  that  this  was  an  enclosure  from  the  waste.]  Still  the  payment  is  in  the 
nature  of  a  quit  rent,  and  that  brings  it  within  Doe  dem.  Wittick  v.  Jokntu. 
[Pattbson,  J. — The  authority  of  that  case  has  been  very  much  shaken,  if  not  quite 
overruled.]  It  is  cited  in  the  last  edition  of  Woodfall's  Landlord  and  Tenant,  269, 
and  no  mention  made  of  its  being  overruled.  [Pattkson,  J.— I  don't  say  that  it  bt» 
been  overruled,  but  I  have  a  very  distinct  recollection  of  some  case  in  which  it  vas 
cited  and  questioned.]  The  amount  of  the  rent  raises  a  strong  inference  that  it  vas 
not  paid  as  a  compensation  for  the  possession  ;  and  if  not,  then  it  was  a  quit  rent.  If 
"only  such  a  rent  were  paid,  as  would  amount  to  an  acknowledgment  of  tenure,  then 
the  lord  of  the  manor  could  not  eject,  and  a  settlement  would  be  gained.  [Cou- 
BiDGE,  J. — Nothing  is  stated  as  to  the  quantity  or  value  of  the  land  ;  so  tiuit  tvo 
shillings  and  sixpence  may  have  been  enough ;  and  you  cannot  therefore  infier  anj- 
thing  as  to  that.]  Then  the  length  of  possession  is  alone  sufficient ;  Woodfiedl  (Land- 
lord and  Tenant,  267),  says  : — "  Rents  of  assize  are  the  certain  established  rents  of  the 
freeholders  and  ancient  copyholders,  of  a  manor,  and  which  cannot  be  departed  from : 
those  of  the  freeholders  are  frequently  called  chief  rents ;  and  both  sorts  are  indifierently 
denominated  quit  rents,  because  thereby  the  tenant  goes  quit  and  free  of  all  other  aer- 
vices."  A  doubtful  or  disputable  title  to  an  estate  is  enough  to  confer  a  settlement ;  in 
R.  v.  Garway  (Burr.  S.  C.  632),  where  the  pauper  resided  with  his  father  in  a  house  built 
upon  the  waste  in  Arcop,  which  the  father  occupied  for  thirty  years,  without  payment  of 
rent  or  other  acknowledgment,  and  for  upwards  of  seventy  years  a  house  had  stood  npoi^ 
the  same  spot,  and  the  land  attached  to  it  was  enclosed ;  the  pauper  after  his  fiuher*' 
death  continued  to  occupy  it  for  thirty  years,  but  he  paid  a  small  annoil  MiuiofvMg- 
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nt  o£  two  shillings  and  sixpence  for  it  to  the  lord,  the  premises  being  worth  fifty 
Uings  a  year ;  the  Sessions  held  that  the  pauper  was  not  residing  on  his  own  estate* 
i  therefore  gained  no  settlement  in  Arcop  ;  but  a  rule  nisi  to  quash  the  order  was 
mted  by  the  Court,  and  afterwards  made  absolute  without  argument.  In  2  Nolan's 
or  Law,  p.  73,  that  point  is  put  shortly  thus  :  "  It  seems  that  the  Court  does  not 
IQire  that  strict  statutory  title  by  adverse  possession  of  twenty  years,  which  is  neces- 
ry  in  questions  of  title  in  ejectment ;  but  they  will  presume  a  conveyance  to  legalize 
e  possession  in  cases  of  long  and  uninterrupted  enjoyment,  unless  the  contrary  appears." 
.  y.  Bitton  (Burr.  S.  C.  631)  was  a  similar  case.  There  a  pauper  built  a  cottage 
I  the  waste  without  license  from  the  lord,  and  lived  there  nineteen  years  and  a  hdf 
tfaout  interruption,  and  without  paying  rent  or  other  acknowledgment;  he  then 
ortgaged  it  for  15/.,  but  was  afterwards  turned  out  of  possession  by  an  ejectment  at 
e  sait  of  the  mortgagee,  and  ultimately  joined  the  mortgagee  in  the  sale  of  it ;  and 
e  Court  held  that  the  pauper  thereby  gained  a  settlement,  for  that  he  and  his  mort- 
gee  were  in  possession  for  more  than  twenty  years.  In  the  present  case  there  was 
residence  by  the  grandfather  for  fifty-nine  or  sixty  years ;  and  of  his  heir-at-law  for 
irteen  years.  The  only  fact  pointing  to  a  different  inference  is,  that  when  the  agent 
oke  of  raising  the  rent,  the  pauper's  wife  said,  "  I  hope  not ; "  but  that  was  a  mere 
reat  on  the  part  of  the  agent,  never  acted  upon ;  and  the  answer  of  the  wife  was 
•  admission  conclusive  against  the  husband.  Besides,  it  took  place  last  year,  and  if 
is  entitled  to  any  settlement  at  all,  he  had  acquired  it  twelve  years  before.  Neither 
68  the  receipt  advance  the  case  on  the  other  side ;  it  leaves  the  case  quite  open  to 
It  inference  to  which  the  Sessions  have  come,  and  to  which  they  were  bound  to 
me,  if  Doe  y,  Johnson  be  law.  [Pattbson,  J. — This  was  part  of  the  waste;  it 
Before  at  first  must  have  belonged  to  the  lord  of  the  manor ;  what  was  there  to 
aer  that  state  of  things  ?  Loan  Dxnmak,  C.  J. — ^What  state  of  things  do  you  sup- 
•e  the  Court  below  to  have  assumed  in  order  to  support  their  finding  ?]  They 
iated  the  payment  of  rent  as  in  the  nature  of  an  acknowledgment  of  the  tenure 
ly.  [Loan  Dbkmak,  C.  J. — That  is  no  answer.  Pattbsok,  J. — If  they  assumed 
license  from  the  lord,  that  would  not  do ;  or  an  estate  by  purchase  without  a  grant 
deed  and  actual  conveyance.]  After  sixty  years  the  Sessions  might  presume  a 
nveyance.  [Loan  Denmak,  C.  J. — Then  they  should  have  said  so.]  The  Sessions 
1  in  fact  decide  upon  the  authority  of  Doe  v.  Johnson.  [Pattbson,  J. — ^What 
\  yon  mean  by  a  quit  rent  ?]  It  is  defined  by  Woodfall,  in  the  words  already 
oted.  [CoLBBincB,  J. — We  cannot  take  it  here  that  the  rent  was  invariable ; 
cause  at  one  time  2s.  6d.  was  paid,  and  now  3s.  for  more  land.]  That  is  no  vari- 
ee.  [Pattbson,  J. — It  is  a  creation  of  another  quit  rent ;  can  that  be  ?]  Perhaps 
it ;  but  in  these  cases  the  Court  will  not  strictly  inquire  whether  there  was  any 
toal  conveyance ;  but  acting  on  12.  v.  Garway  and  the  other  cases  cited  in  Nolan, 
L.  73,  wUl  give  a  liberal  efiect  to  the  principle  that  a  man  residing  on  his  own 
tite  gains  a  settlement  there. 

Whateley,  contr^. — ^The  pauper  had  no  estate  in  the  appellant  parish ;  the  payment 
tiie  3s.  was  not  a  quit  rent ;  but  if  so,  it  is  conclusive  against  the  settlement. 
I  V.  Homchwrch,  2  B.  &  A.  189  ;  4  Bum's  J.  724 ;  2  Nolan,  93 ;  and  R.  v.  Hag- 
rtkingham,  1  B.  &  C.  634.)  In  the  former  case  it  was  held,  that  a  party  who 
d  obtained  from  the  lord  of  a  manor  a  grant  of  a  small  part  of  the  waste,  at  a  quit 
It  of  2s.  6d..  and  built  three  cottages  on  it,  gained  no  settlement  thereby,  there  being 
eostom  stated  for  the  lord  to  make  such  a  grant,  and  the  grant,  if  it  were  good,  being 
puivhase  within  9  Qeo.  1,  c.  7,  and  under  30/. ;  and  in  tibe  latter,  where  one  Good- 
m  obtained  from  the  lord  a  license  in  writing  to  build  on  the  waste,  built  a  cottage, 
d  afterwards  sold  it  to  one  Bailey,  who  sold  it  to  the  pauper  for  30/.,  but  no  con- 
finoe  was  executed,  it  was  held  that  the  pauper  gained  no  settlement  by  this  pur- 
aae  under  9  Geo.  1,  c.  7,  s.  5,  for  the  license  conferred  no  right  or  estate  what- 
sr;  and  as  Goodwyn  had  no  right  or  estate,  he  could  give  none  to  Bailey,  nor 
Hey  to  the  pauper.  As  in  those  cases,  so  here,  there  was  a  mere  license  from  the 
d»  aooompanied  with  an  acknowledgment  of  his  title.  [Pattbson,  J. — When  the 
|Kiiide&t8  speak  of  a  quit  rent,  they  do  not  mean  such  a  rent  as  in  12.  y.  Ham" 
wi.]    llieiit  what  is  meant?   A  quit  rent  in  the  strictest  sense  most  be  an  ancient 
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prescriptive  payment  for  that  of  which  a  grant  is  presumed ;  bat  tlie  icnt  hen  i 
neither  immemorial  nor  invariable.  All  encroachments  on  the  waste  enure  to  tfa 
benefit  of  the  lord ;  and  the  encroacher  pays  a  small  rent  to  acknowledge  the  lofd!) 
title.  R.  V.  Garway  and  R,  v.  Bitton  are  no  authorities  for  the  other  aide ;  for  i 
both,  the  title  was  completed  by  adverse  possession.  In  the  former,  the  &ther  faeU 
adversely  without  payment  of  rent  or  acknowledgment  for  thirty  yean,  and  so  gainal 
a  settiement,  which  could  not  be  destroyed  by  the  son  afterwanb  paying  rent,  wUd 
he  was  not  obliged  to  pay.     [He  was  then  stopped  by  the  Court.] 

LoBD  Dbnmak,  C.J. — We  need  not  trouble  you  further.  It  is  dear  that  Ai 
Sessions  had  no  materials  for  coming  to  the  conclusion  to  which  they  came.  Ih 
origin  of  the  taking  is  distinctiy  proved,  and  an  acknowledgment  extending  over  Ai 
whole  period.  What  is  the  inference?  That  that  acknowledgment  was  paid  a  ■ 
evidence  of  the  lord's  tide  to  the  land ;  and  if  so,  then  there  was  no  adverse  pomi* 
sion  at  all,  as  in  R.  v.  Garway,    The  order  of  Sessions  must,  therefore,  be  quai^ied* 

Pattsson,  J.,  Williams,  J.,  and  Colebidqb,  J  ,  concurring. 

Rule  absolute  to  fuofk  the  order  of  8e$sms, 

B. 
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Q.B.  Friday,  June  27. 

Thb  Queen  v.  The  Inhabitants  of  the  Bobough  op  New  Sabuu. 

County  bridge  tituate  within  the  limits  qf  a  borough  under  the  Municipal  Corporation  Aei    Mb 

lity  to  repair. 

The  statute  of  Henry  8,  c.  5,  imposed  no  new  liability ;  but  was  merely  declaratory  <^  the  emmm 
law;  and  by  the  common  law,  the  charge  of  repair  of  public  bridges  within  a  county,  is  priai 
fuie  on  the  county  at  large,  and  particular  districts  can  only  be  made  liable  by  immemorial  mML 

By  the  Municipal  Corporations  Act  (5^6  Wm.  i,  e.  76)  the  boundaries  qf  a  borough  were  eiimm 
so  as  to  include  a  district  which  contained  an  ancient  bridge.  Brfore  the  passing  of  thai  Ad  ft 
bridge  had  always  been  repaired  by  the  county  at  large.  Upon  an  indictwtent  against  the  Ml^ 
bitants  qf  the  borough  for  the  non-repair  of  such  bridge, 

Held,  that  the  Municipal  Corporations  Act  had  not  changed  the  liability  to  repair;  which,  iiulwiil 
standing  the  annexation  qf  the  bridge  to  the  new  borough,  and  the  exemption  qf  the  borough  fim 
eounty-rates,  still  remained  in  the  county  at  large. 

INDICTMENT  for  the  non-repair  of  a  bridge,  and  one  hundred  yards  of  lift 
highway  adjoining  the  same.  The  first  count  stated  that,  on  the  let  day  if 
November,  in  the  fourth  year  of  the  reign  of  our  Sovereign  Lady  Victoii^ 
there  was,  and  from  thence  hitherto  hath  been,  and  still  is,  a  certain  common  aril 
public  bridge,  commonly  called  Harcourt's-bridge,  situate,  lying,  and  being  wliQ% 
within  a  certain  town  corporate  in  the  county  of  Wilts,  known  by  the  name  of  iM 
borough  of  New  Sarum ;  in  which  said  town  corporate,  during  all  the  time  afuiiilit 
there  was,  and  still  is,  a  body  politic  and  corporate,  known  by  the  name  of  lift 
mayor,  aldermen,  and  burgesses  of  the  borough  of  New  Sarum ;  and  that  the  flii 
common  and  public  bridge,  before  and  during  all  the  time  aforesaid,  was,  and  at  tkl 
present  time  is,  situate  in  the  Queen's  common  highway,  in  the  aforesaid  town  carfHk 
rate,  the  said  borough  of  New  Sarum,  in  the  county  aforesaid,  being  a  common  Ugi^ 
way  for  all  the  liege  subjects  of  our  said  Lady  the  Queen,  on  foot,  and  witii  » 
horses,  coaches,  carts,  and  other  carriages,  to  go,  return,  pass,  repass,  ride,  and  labotf; 
and  that  the  said  common  and  public  bridge,  and  also  a  certain  part  of  the  Qneert 
common  and  public  highway,  used  by  and  for  all  the  liege  subjects  of  our  said  Ld)f 
the  Queen,  on  foot,  and  with  their  horses,  coaches,  carts,  and  other  carriages,  tkl 
situate,  lying,  and  being  within  the  said  town  corporate,  the  said  borough  of  JlkM 
Sarum,  in  the  county  aforesaid,  and  adjoining  to  the  south  end  of  the  said  bridge,  eo^ 
tinning  from  the  same  end  of  the  said  bridge,  for  the  space  of  one  hundred  yards,  oa  1 
said  Ist  day  of  November,  in  the  sixth  year  of  the  reign  of  our  Sovereign  Lady  Vie 
aforesaid,  and  continually  afterwards,  until  the  day  ^  die  taking  of  tins  inqnUliaV^ 
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die  aaid  town  corporate,  the  said  borough  of  New  Sarum  aforesaid,  in  the  county 
■foresaid,  were  and  still  are  very  ruinous,  broken,  dangerous,  and  in  great  decay  for 
muDt  of  needful  and  necessary  upholding,  maintaining,  amending,  and  repairing  the 
lame ;  so  that  the  liege  subjects  of  our  said  Lady  the  Queen,  in,  upon,  and  over  the 
mad  bridge,  and  the  said  part  of  the  said  highway,  at  the  south  end  thereof,  on  foot, 
md  with  their  horses,  coaches,  carts,  and  other  carriages,  could  not  during  the  time 
iforesaid,  nor  yet  can  go,  return,  pass,  repass,  ride,  and  labour,  as  they  before  used 
md  were  accustomed  to  do,  and  still  of  right  ought  to  do,  without  great  danger  of 
ifeeir  lives,  and  the  loss  of  their  goods,  to  the  great  damage  and  common  nuisance  of 
in  the  liege  subjects  of  our  said  Lady,  the  Queen,  in,  upon,  and  over  the  said  bridge, 
nd  the  said  part  of  the  said  highway,  at  the  south  end  thereof,  on  foot,  and  with  their 
iiorses,  coaches,  carts,  and  other  carriages,  about  their  necessary  affairs  and  business, 
going,  returning,  passing,  repassing,  riding,  labouring,  and  against  the  peace  of  our 
Baid  Lady  the  Queen,  her  crown  and  dignity ;  and  that  the  inhabitants  of  the  said  town 
corporate,  the  said  borough  of  New  Sarum,  ought  of  right  during  the  time  aforesaid,  to 
have  repaired  and  amended,  and  still  ought  to  repair  and  amend  the  said  bridge,  and  the 
aaid  part  of  the  said  highway,  at  the  south  end  thereof,  when  and  so  often  as  it  should 
and  shall  be  necessary,  according  to  the  form  of  the  statute  in  such  case  made  and 
provided. 

In  three  other  counts  the  form  of  statement  was  slightly  varied. 

This  indictment  having  been  removed  into  this  court  by  certiorari,  came  on  for  trial 

it  the  Spring  Assizes  for  the  county  of  Wilts,  in  the  year  1844,  when  an  agreement 

was  entered  into,  in  pursuance  of  which  the  following  special  verdict  was  settled 

between  the  parties. 

The  jurors,  &c.,  being  sworn,  &c.,  upon  thiir  oath  say,  that  the  city  of  New  Sarun^, 
vUch  is  also  a  borough,  in  the  said  county  of  Wilts,  was  originally  incorporated  by  a 
d*rter  of  his  late  Majesty  King  Henry  the  Third,  and  consisted  of  three  parishes, 
Hat  is  to  say,  the  parish  of  St.  Thomas,  the  parish  of  St.  Edmi  nd,  and  the  parish  of 
Jt  Nf  artin :  and  the  jurors  aforesaid,  upon  their  oath  aforesaid,  further  say,  that  cer- 
ini  charters  were  subsequently  granted  to  the  inhabitants  of  the  said  city,  by  the 
MtDi^  of  the  mayor  and  commonalty  of  the  city  of  New  Sarum,  in  the  county  of  Wilts, 
f  bis  late  Majesty  King  James  the  First,  A.  D.  1611;  by  his  late  Majesty  King 
liax*les  the  First,  A.D.  1630;  and  by  his  late  Majesty,  King  Charles  the  Second, 
-JO.  1675;  that  by  the  said  charter  of  King  James  the  First,  the  mayor,  recorder, 
id.  ten  aldermen  were  appointed  justices  of  the  King,  to  keep  the  peace  within  the 
ty^of  New  Sarum,  except  in  the  Guildhall  of  the  city  aforesaid,  in  the  time  of  the 
Melons  of  the  peace,  there  to  be  held  for  the  close  of  the  canons  of  the  said  city;  and 
lafc  in  such  last-mentioned  three  charters  respectively,  there  is  contained  the  following 
"^i«,  videlicet :  "  And  that  the  justices  of  the  peace  of  us,  our  heirs  and  successors, 

*b^«  county  of  Wilts  aforesaid,  or  any  of  them,  hereafter  within  the  city  aforesaid, 
'  ^UL'berties  thereof,  shall  not  in  any  manner  intermeddle,  nor  have  or  exercise  any 
''^ciiction  of  any  causes,  things,  or  matters  w^hatsoever,  which  to  the  justices  of  the 
Jp*€SL  of  the  city  of  New  Sarum  aforesaid,  and  by  virtue  of  these  our  letters  patent, 
^^S  or  in  anywise  appertain,  so  that  the  justices  of  the  peace  of  the  said  city  of 
*^    Sarum  for  the  time  being,  nor  any  of  them,  enter  not  the  close  of  the  said  city 

S-^^rum,  to  do  or  execute  any  thing  there  which  to  the  office  of  the  justice  of  the 
appertains :"  and  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  further  say,  that 
Act  passed  in  the  session  of  Parliament  holden  in  the  second  and  third  years  of 
^5ign  of  his  late  Majesty  King  William  the  Fourth,  intituled,  "  An  Act  to  settle 
I  ^Jlescribe  the  divisions  of  counties,  and  the  limits  of  cities  and  boroughs  in  England 
^  ^^ales,  in  so  far  as  respects  the  election  of  members  to  serve  in  Parliament,"  certain 
f^J^  of  the  parishes  of  Fisherton  Anger  and  Milford,  in  the  county  of  Wilts,  were,  as 
^^^  election  of  members  to  serve  in  Parliament,  included  within  the  limits  of  the 
1^  ^ty  of  New  Sarum,  in  the  schedule  to  the  said  Act  called  Salisbury,  in  addition 
^  ^^^^le  said  parishes  of  Saint  Thomas,  Saint  Edmund,  and  Saint  Martin ;  and  that  by 
^  ^^t  passed  in  the  session  of  Parliament  holden  in  the  fifth  and  sixth  years  of  the 
)B0  "^tiga  of  his  aaid  late  Majesty  King  William  the  Fourth,  intituled,  "  An  Act  to  provide 
k^  tlie  legulalion  of  Munidpfd  CorporationB  in  England  and  Wales,"  the  metes  and 
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bounds  of  the  city  and  borough  of  New  Sarum,  which  is  named  in  the  first  seetioQ  of 
schedule  A.  to  the  said  Act  annexed,  were  declared  for  the  purposes  of  tiiat  Act  to  lie 
the  same  as  the  limits  settled  and  described  by  the  said  last  hereinbefore-mentioMd 
Act :  and  the  jurors  aforesaid,  upon  their  oath  aforesaid,  further  say,  that  his  said  Iste 
Majesty  King  William  the  Fourth,  by  his  letters  patent,  sealed  under  the  great  sieild 
England,  and  bearing  date  at  Westminster  on  the  third  day  of  June,  in  the  mxA  jesr 
of  hh  reign,  granted  a  separate  Court  of  Quarter  Sessions  to  the  said  borough  dtVtw 
Sarum:  and  the  jurors  aforesaid,  upon  their  oath  aforesaid,  further  say,  tlNft 
the  said  bridge,  called  Harcourt's  Bridge,  is  a  common  and  public  bridp; 
situate,  lying,  and  being  wholly  within  the  said  parish  of  Flsherton  Anger,  a 
the  Queen's  common  highway  there,  and  used  by  all  the  liege  subjects  of  our  said  Lidf 
the  Queen,  on  foot,  and  with  horses,  coaches,  carts,  and  other  carriages,  at  thefr  fine 
will  and  pleasure ;  and  that  before  and  at  the  time  of  the  passing  of  the  said  lot- 
mentioned  statute,  the  whole  of  the  said  parish  of  Fisherton  Anger  was  without  the 
boundaries  of  the  said  city  and  borough  of  New  Sarum ;  and  that  the  same  bridge,  ni 
also  a  certain  part  of  the  Queen's  common  and  public  highway  adjoining  to  the  soudi 
end  thereof,  and  continuing  from  the  end  of  the  said  bridge  for  the  space  of 
one  hundred  yards,  are  situate  wholly  within  that  part  of  the  said  parish  of  Fishertm 
Anger  which  is  included  within  the  limits  of  the  said  borough  of  New  Sarum  by.  the 
said  last-mentioned  statute;  that  the  borough  of  New  Sarum  is  not  a  city  of  itsdf: 
and  the  jurors  aforesaid,  upon  their  oath  aforesaid,  further  say,  that  the  said  bridge, 
called  Harcourt's  Bridge,  is  an  ancient  bridge ;  and  that  before  and  until  the  pasnng  of 
the  said  last-mentioned  statute,  the  said  bridge,  and  the  said  part  of  the  .said  highvij 
adjoining  to  the  south  end  thereof,  have  always  been  repaired  by  and  at  the  expense  of 
the  said  county  of  Wilts,  and  that  no  other  person  has  repaired  the  same,  and  that  rinee 
the  passing  of  the  said  last-mentioned  statute  the  same  have  not  been  repaired :  and 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  further  say,  that  the  said  bridge, 
the  said  part  of  the  said  highway  at  the  south  end  thereof,  on  the  first  day  of  Nof 
ber,  in  the  said  sixth  year  of  the  reign  of  our  Sovereign  Lady  Victoria,  and  cont" 
afterwards  were,  and  still  are,  very  ruinous,  broken,  dangerous,  and  in  great  decay*  for 
want  of  needful  and  necessary  upholding,  maintaining,  amending,  arc  repuring  Ab 
same,  in  manner  and  form  as  in  the  said  indictment  is  i^eged ;  but  whether*  upon  Ae 
whole  matter  aforesaid,  by  the  jurors  aforesaid,  in  form  aforesaid  found,  the  saM  iolia- 
bitants  of  the  said  borough  are  guilty  of  the  premises  within  laid  to  thdr  fiup, 
the  jurors  aforesaid  are  wholly  ignorant,  and  thereof  they  pray  the  advice  of  the  Ooirt 
of  our  said  Lady  the  Queen,  before  the  Queen  herself,  upon  the  premises ;  and  if,  imoa 
the  whole  matter  aforesaid,  by  the  jurors  aforesaid,  in  form  aforesaid  found,  it  lU 
appear  to  the  Court  of  our  said  Lady  the  Queen,  before  the  Queen  herself,  now  hBK, 
that  the  said  defendants,  the  inhabitants  of  the  said  borough  of  New  Sarum,  are  gnito 
of  the  premises  within  laid  to  their  charge,  then  the  jurors  aforesaid,  upon  their  en 
aforesaid,  further  say,  that  they,  the  said  inhabitants  of  the  said  borough  of  New  Sarm 
are  guilty  of  the  premises  within  laid  to  their  charge ;  and  if  upon  the  whole  matfeff 
aforesaid,  by  the  said  jurors  in  form  aforesaid  found,  it  shall  appear  to  the  said  Coot 
of  our  said  Lady  the  Queen,  before  the  Queen  herself,  now  here,  that  the  said  defin- 
dants,  the  said  inhabitants  of  the  said  borough  of  New  Sarum,  are  not  guilty  of  tte 
premises  within  laid  to  their  charge,  then  the  jurors  aforesaid,  upon  their  <iath  aioie- 
said,  do  further  say,  that  the  said  inhabitants  of  the  said  borough  of  New  Sarntt  ue 
not  guilty  thereof. 

llbe  case  was  argued  on  a  concilium  in  last  Easter  Term  (Wednesday,  April  2S)«  (a) 
Cockbum  (with  him  Butt  and  Barstow),  for  the  Crown.— If  the  question  hete  htd 
been,  simply  and  independently  of  the  Municipal  Corporations  Act,  whether  the  bowi- 
daries  of  a  town  corporate  being  enlarged,  and  a  county  bridge  being  thereby  wanad 
to  it,  the  town  corporate  was  liable  to  repair  such  bridge,  instead  of  the  county,  tte 
two  cases  of  R.  v.  St.  Peter's,  York  (2  Lord  Raym.  1249),  and  R.  ▼.  The  Inkdktltt 
of  Norwich  (1  Strange,  177),  would  have  been  decisive  of  the  case.  In  the  loraMVa 
mandamus  being  directed  to  the  justices  of  the  liberty  of  St.  Peter's,  in  York,  to  iBp^^ 
a  rate  upon  the  inhabitants  of  that  liberty  for  their  part  of  the  diaiges  about  bMiHim 
(a)  Befofo  Lord  Denman,  CJ.y  PatteiOD,  WaUaBS,  aad  WtghtMsa,  JJ. 
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and  TCfniring  an  ancient  bridge,  the  juatioes  returned  that  the  city  of  York  was  an 
Lt  dty»  and  a  county  by  itself;  Uiat  the  hundred  of  Anistie  was  part  of  the  West 
;  of  Yorkshire,  and  had  been  annexed  to  the  county  of  the  city  of  York  by  royal 
patent  of  Henry  the  Sixth,  directing  that  the  city  and  suburbs  of  York  and  the 
of  the  hundred  of  Anistie  should  be  the  county  of  the  city  of  York,  saving  all 
I,  &C. ;  that  the  liberty  of  St.  Peter's  was  an  ancient  liberty,  of  which  the  dean 
mi  diapter  of  York  was  seised  in  fee ;  that  they  had  justices  there,  and  that  the  jus* 
tea  of  the  county  of  York,  or  the  county  of  the  city,  had  nothing  to  do  there ;  that 
tha  part  of  the  bridge  in  question,  at  the  date  of  the  letters  patent,  lay  in  Anistie,  out 
tf  l£e  liberty  of  St.  Peter's ;  that  before  that  time  it  was,  and  ought  to  have  been,  re* 
jnred  by  the  inhabitants  of  the  West  Riding,  and  since  by  the  inhabitants  of  the  city, 
aadtiie  hundred  of  Anistie,  without  any  contribution  from  the  inhabitants  of  the 
Sbatj ;  but  it  was  resolved  "  that  the  return  was  ill  in  substance,  because  this  charge 
aaine  upon  the  city  by  uniting  the  hundred  of  Anistie  to  it ;  and  consequently  the  libeity 
of  St.  Peter's,  which  was  part  of  the  city,  must  be  subject  to  the  charge  as  well  as  the 
xaat  of  the  city ;  that  the  Act  of  Henry  the  Eighth  had  taken  away  all  exemptions  and 
fianchiaes,  and  made  them  all  liable  to  be  charged ;  that  no  reason  could  be  given  for 
csempting  the  liberty  of  St.  Peter's,  which  would  not  as  well  hold  for  exempting  all 
tlie  rest  of  the  city*  and  laying  the  whole  burden  on  the  hundred  of  Anistie. 
BDwdl,  J.,  agreed,  and  said  that,  '  as  to  the  persons  who  of  right  ought  to  repair 
Wdges,  the  Act  of  22  Hen.  8  was  only  declaratory  of  the  common  law,'  which  Holt, 
CJ.«  agreed,  and  said  "  that  the  charge  of  repairing  bridges  was  incumbent  on  the 
/eoQBty  by  common  law,  unless  where  particular  persons  were  charged  with  it  by  tenure 
<ir  prescription.  What  was  new  in  it  was  the  appointing  the  method  of  doing  it,  that 
a  hmdred  might  be  charged  with  the  repair  of  a  bridge  by  prescription  ;  but  that  was 
mat  the  case  here,  for  the  hundred  had  not  used  to  repair  the  bridge,  but  the  West 
Biding  of  the  county ;  that  upon  the  annexation  of  this  hundred  to  the  county  of  the 

3,  there  might  have  been  an  agreement  made  between  the  corporation  and  the  dean 
chapter,  Uiat  they  should  have  been  exempted  from  the  charges  of  repairing  this 
;  but  if  there  were  any  such,  that  ought  to  have  been  returned.' "     The  Court, 
in  that  case  expressed  no  doubt  that  the  city  was  liable  to  repair  a  bridge 
in  the  annexed  district,  and  which  had  been  previously  repaired  by.  the  county ; 
tat  the  writ  was  quashed,  because  it  was  directed  to  the  justices  of  the  liberty,  who, 

ithe  Act,  had  no  power  to  interfere,  instead  of  the  justices  of  the  county  of  the  city, 
0  had  power  to  summon  the  constables  of  the  parishes  within  the  liberty  and  out  of 
,  jhs  ISierty.    In  R.  v.  The  Inhabitants  of  the  City  of  Norwich,  which  was  an  information 
repairing  three  public  bridges,  lying  within  the  county  of  the  city  of  Norwich, 
qipeared  that  the  city  of  Norwich  had  been  time  out  of  mind  a  county  of  itself ;  that 
le  tiiree  bridges  were,  at  the  time  of  the  making  of  the  stat.  22  Hen.  8,  c.  5,  within  the 
iBB&ty  of  Norfolk,  and  not  within  the  county  of  the  cit}'  of  Norwich ;  but  that*  in  the 
ild  year  of  Ph.  &  Mary,  an  extent  of  ground  was,  by  royal  charter,  severed  from  the 
i.HnBty  of  Norfolk  and  annexed  to  the  city,  and  that  the  three  bridges  were  within  the 
fanmvfA  boundaries ;  and  there,  one  of  the  questions  being  whether  the  inhabitants  of 
Iha  county  of  the  city  were  liable  to  repair  those  bridges,  it  was  held  that  they  were ; 
h  aae  the  words  of  the  report,  "  the  whole  Court  being  unanimously  for  the  King  upon 
liL  tbe  points  except  the  mis-trial."      [Lord  Denman,  C  J. — How  can  you  make  a 
tnrowgh  liable,  except  by  prescription  ?     Williams,  J. — It  is  like  the  liability  of  a 
puUtk  and  township  to  repiur  a  highway  :  the  parish  is  ipso  facto  liable,  the  township 
a0C»  imleas  it  has  immemorially  repaired.     Loan  Dxnman,  C.  J. — ^Yes ;  the  county  is 
frimd/iMcie  liable.]     There  is  a  distinction  between  the  county  at  lax^  and  the  county 
of  a  city  in  that  respect.     [Loan  Denman,  C.  J. — I  think  there  is  no  ground  for  any 
dii^ction.    Pattxson,  J. — The  special  verdict  states  no  circumstances  impos- 
on  the  borough  of  Salisbury  a  liability  to  repair  any  bridge,  unless  you  contend 
J  every  bridge  within  the  borough  is  to  be  repaired  by  the  borough,  though  within 
a  eoaatyJ]    Thu  is  an  ancient  bridge ;  and  the  Statute  of  Bridges  (22  Hen.  8,  c*  5, 
&  9),  after  reciting  that  in  many  pla^  it  cannot  be  known  and  proved  what  hundred, 
iuOmg  town,  parish,  peraon,  or  body  politic  ought  to  repair  bridges  broken  in  the  high- 
that  "  in  every  snch  case  the  said  bridges*  if  they  be  without  a  city  or  town 
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corporate,  shall  be  made  by  the  inhabitants  of  the  county;  if  witiiin  a  city  or  town 
corporate,  then  by  the  inabitants  of  such  city  or  town  corporate."  If,  thercfere,  the 
King  had  by  charter  annexed  a  new  district  to  such  city  or  town  corporate,  acoovfing 
to  the  cases  already  cited,  that  city  or  town  corporate  would  have  been  obliged  fe» 
repair  bridges  within  the  new  district ;  and  it  can  make  no  difference  whether  He 
annexation  takes  place  by  charter  or  Act  of  Parliament.  Independently,  howerer,  of 
these  authorities,  the  Municipal  Corporations  Act  must,  from  the  necessity  of  the  cts^ 
have  this  effect.  The  jurisdiction  of  magistrates  is  essential  to  enforce  the  liability  Id 
repair  ;  and  by  the  Statute  of  Bridges  (22  Hen.  8,  c.  5,  s.  5),  (a)  as  well  as  all  Ik 
oUier  statutes  having  relation  to  this  subject,  that  jurisdiction  is  confined  witlun  tiie 
limits  of  their  several  commissions.  Now,  by  the  111th  sect,  of  the  5  &  6  Wai»4, 
c.  76,(6)  the  jurisdiction  of  the  county  magistrates  within  the  borough  is  wholly  takn 
away ;  and,  by  the  112th  sect.,  the  moment  that  a  separate  Court  of  Quarter  Seanm 
is  granted,  the  inhabitants  of  the  borough  cease  to  be  liable  to  the  county  rate.  Hie 
magistrates  of  the  county,  therefore,  having  no  power  to  assess  the  inhabitants  of  the 
new  corporate  town  to  the  coimty  rate,  it  follows  that,  if  the  inhabitants  of  the  town 
are  not  liable  to  repair  a  bridge  which  is  within  it,  the  bridge  cannot  be  repaired  at  aL 
By  the  2nd  sect,  of  1  Anne,  st.  I,  c.  18,  provision  is  made  for  the  more  easy  taking  md 
collecting  of  the  money  for  the  repair  of  decayed  bridges;  and  for  that  pmpoee 
authority  is  given  to  the  justices  of  the  peace,  "  within  the  several  limits  of  their  ep»> 
tnisnons'*  at  the  General  or  Quarter  Sessions,  "  to  assess  upon  every  town,  parish, 
or  place  within  their  respective  commissions,  in  proportions,  upon  each  respective  town 
and  parish  as  they  have  usually  been  assessed  towards  the  repair  of  bridiges.'*  Then 
•the  statute  of  12  Geo.  2,  c.  29,  an  Act  for  the  more  easy  assessing,  collecting,  ani 
levying  of  county  rates,  recites,  amongst  others,  the  statutes  of  22  Hen.  8  and  1  Ami^ 
-and  then  provides  for  the  making  of  one  general  rate  to  answer  all  the  purposes  of  the 
recited  Acts,  instead  of  the  separate  rates  thereby  directed  to  be  levied,  which  latews 
to  be  assessed  upon  every  town  "  within  the  respective  limits  of  their  commissiaiiiir 
and  the  same  words  are  used  in  the  stat.  14  Geo.  2,  c.  33,  s.  1,  which  authoriiei 
justices  at  General  or  QuEirter  Sessions  to  purchase  land  adjoining  county  bridgei^ 
"  within  the  limits  of  their  respective  commissions."  All  these  statutes,  therefore,  erti- 
■blish  the  position  that  as  to  inquiries  concerning  county  bridges,  and  the  assessment  t» 
•county  rates,  the  magistrates  have  no  jurisdiction,  except  within  the  limits  of  their  con* 
■mission ;  then,  as  the  Act  of  Pariiament  expressly  takes  away  from  the  county  jostieei 
all  jurisdiction  within  the  town  corporate,  it  furnishes  a  strong  argument  to  shewtfalt 
the  same  rule  should  be  applied  to  the  enlargement  of  the  town  by  that  Act  of  Pufil^ 
ment,  as  had  been  formerly  applied  to  the  enlargement  of  towns  by  charter.  TheSStal 
Beet,  of  5  &  G  Wm.  4,  c.  76,  has  an  important  bearing  upon  this  case.  It  provides  tttf 
all  corporate  property  and  all  fines  and  penalties  shall  be  carried  to  the  account  of  tiK 
borough  fund ;  and  that  that  fund  shall  be  applied  to  the  payment  of  debt8»  of  titt 
salaries  of  officers,  and  of  expenses  attending  the  municipal  elections ;  "  and  in  Ixiiuug^ 
which  shall  have  a  separate  Court  of  Sessions  of  the  Peace,  as  hereinafter  providei, 
towards  the  expenses  of  the  prosecution,  maintenance,  and  punishment  of  ofienden^ 
and  towards  such  other  sum  to  be  paid  by  such  borough  to  the  treasurer  of  such  coonlj 

(a)  By  8.  4  of  the  Stat,  of  Bridges,  it  is  enacted  sach  city,  town,  or  parish  within  the  lialtft  flf 

**  InereiT  such  case  where  it  cannot  be  Icnown  and  their  coinmisiions  and  aathorities,"  to  miA  fts^ 

proved  wnat  persons,  lands,  tenements,  and  bodies  sonable  sum  as  Uiey  shall  think  ■uflkdaat  fv  !■• 

politic  ought  to  make  and  repair  such  bridges,  that  pairing  such  bridges, 
for    speedy  reformation   and    amending    of   such         (b)  5&6  Wm.  4,  c.  76,  s.   Ill,  enaeta  tti^ 


bridges,  the  justices  of  peace  witliin  the  shires  or  ''After  the  1st  day  of  May,  1836,  the  , 

ridings  wherein  such  decayed  bridges  are,  out  of  signed,  or  hereafter  to  be  assigned,  to  kflcp  w 

cities  or  towns  corporate,  and  if  they  be  within  peace  in  and  for  the  county,  in  which  any  bom^ll 

cities  or  towns  corporate,    then    the  justices  of  situated,    to  which   his    Migesty  ahall  not  Hit 

the  peace  within  every  such  city  or  town    cor-  granted  that  a  separate  Court  of  Quarter  SefllOH 

Borate,  or  four  of  the  said  justices,   &c.,  shall  of  the  peace  shall  be  holden  in  and  fortktHBi^ 

have  power  and  authority,    within  the   limits   of  shall  eierdse  the  jurisdiction  of  fnstieci  €f  ffei 

their  several   commissions     and    authorities,    to  peace  in  and  for  such  borough,  as  folly  u  by  IV 

call   before    them  the   constables  of  every  town  they  and  eaeh  of  them  can  or  ooght  to  do,  ia«i 

.and    parish,   being    within    the   shire,   &c,    or  for  the  said  county;  and  no  part  of  aay  be       '  *" 

else  two  of  the  most   honest  inhabitants,  &c.,"  and  for  which  a  separate  Court  of  Qnarter 

and  with   the   assent   of  the  said   eonstable  or  of  the  peace  shall  be  holden,  shall  be 

iahabitants,  to  tax   "every  inhabitant  in   every  JariwUctioB  of  the  jvstiees  of 
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ronafter  provided,  (a)  and  towards  the  expense  of  maintamihg  the  borough 
fuse  of  correction,  and  corporate  buildings,  and  towards  the  payment  of  &e 
M,  and  of  all  other  expenses  not  herein  otiierwise  provided  for,  which  shall  be 
ily  incurred  in  carrying  into  effect  the  provisions  of  this  Act ;  and  in  case  the 
fond  shall  be  more  than  sufficient  for  the  purposes  aforesaid,  the  surplus 
shall  be  applied,  under  the  discretion  of  the  council,  for  the  public  bene&  of 
Htants,  and  improvement  of  the  borough ;"  but  in  case  the  borough  fimd  ii 
snt,  the  clause  goes  on  to  authorize  the  town  council  "  to  order  a  borough  rate 
ELture  of  a  county  rate  to  be  made  within  their  borough ;  and  for  that  purpose 
the  council  within  the  borough  "  all  the  powers  which  any  justices  of  the  peace 
m1  at  their  General  or  Quarter  Sessions  in  any  county  in  England  have  within 
ts  of  their  commission,"  by  virtue  of  the  stat.  55  Geo.  3,  c.  51,  or  "as  near 
as  the  nature  of  the  case  will  admit."  It  then  gives  an  appeal  against  any 
e  to  the  recorder,  or  to  the  County  Quarter  Sessions,  and  proceeds :  "  And  all 
ns  levied  in  pursuance  of  such  borough  rate  shall  be  paid  over  to  the  account 
through  fimd,  and,  subject  to  the  provisions  hereinbefore  contained,  shall  be 
to  all  purposes  to  which,  before  the  passing  of  this  Act,  a  borougih  rate  or 
rate  was  hf  law  applicable  in  such  borough  or  county."  Here,  then,  are 
ites  having  jurisdiction,  a  Court  of  Quarter  Sessions  having  jurisdiction  and; 
iplicable  to  the  repair  of  corporate  buildings.  A  bridge  falls  within  the  meaning 
t  words ;  this  bridge  is  a  corporate  building,  and  may  be  repaired  out  of  the 
e  funds  ;  so  that  l£e  case  stands  thus :  the  county  magistrates  are  incapable  of 
the  borough  magistrates  are  capable,  and  the  borough  has  funds  for  die  pnr- 
rhe  inhabitants  of  the  county  are  no  longer  liable,  for  the  power  to  enforce 
bility  is  taken  away ;  then,  are  the  inhabitants  of  the  borough  exempt  ?  That 
hole  question.  The  117th  section  contains  an  express  provision  to  supply  the 
jurisdiction  in  the  county  magistrates,  by  providing  that  the  treasurer  of  the^ 
ihall  keep  an  account  of  money  expended  out  of  the  county  rate,  "  for  other 
i"  than  the  costs  of  prosecutions  and  coroners'  inquests,  in  the  case  of 
s  having  separate  Quarter  Sessions,  and  shall  make  an  order  on  the  council  of 
ch  borough  for  the  payment  of  such  proportion  of  such  sum  as  would  have 
irgeable,  if  that  Act  had  not  passed,  upon  such  borough,  as  the  same  should  be 
.  according  to  the  provisions  of  that  Act.  Nothing  could  shew  more  clearly 
county  justices,  as  to  such  "  other  purposes,"  have  no  jurisdiction  in  tiie 
;  and  if,  therefore,  the  county  should  be  held  still  liable  to  repair,  this  anoma- 
sequence  would  follow,  that  Uie  inhabitants  of  the  county  at  large  must  con* 
to  the  repair  of  this  bridge,  whilst  the  inhabitants  of  the  parish  in  which  it  it 
are  exempt. 

ler  (with  him  M.  ^tM),for  the  defendants. — ^This  bridge,  being  situate  out  of 
lorough,  has  always  been  repaired  by  the  county ;  the  borough,  having  a  sepa^ 
sdiction,  was  never  liable  to  repair  the  county  bridges ;  but  for  certain  purposes* 
le  purposes  of  that  Act,"  and  of  voting  at  parliamentary  elections,  the  seventii 
if  5  &  6  Wm.  4,  c.  76,  has  extended  the  boundary  of  the  borough  so  as  to 
tihls  bridge ;  and  now  it  is  contended  that  this  is  to  be  taken  to  be  an  andent 
bridge,  and  that  the  burden  of  repairing  it  is  to  be  removed  from  a  large  to  a 
strict,  that  small  district  not  having  before  paid  even  a  quota  towards  Uie  ex- 
sudi  repairs.  The  seventh  section  declares  that,  after  the  passing  of  the  Act, 
stes  and  bounds  of  the  several  boroughs  named  in  t^e  first  section  of  schedules 
}.,  for  the  purposes  of  this  Act,  shall  be  the  same  as  the  limits  thereof  respec- 
ttled  and  described  in  an  Act,  &c.  (2  and  3  Wm.  4,  c.  64) ;"  then  the  question  is 
the  repair  of  this  bridge  is  any  part  of  "  the  purposes  of  this  Act  ?  "     It  is  said 

Bgfa,  before  the  pasiing  of  this  Act,  was  a  copy  of  such  aeeomit  to  the  conndl  of  eadi  bo* 

AV  Isw,  statate,  &c.,  to  the   contrary  rough,  and  make  an  order  on  the  council  for  pay- 

iBfittng.'*  ment  of  the  tame ;  '*  and  the  council  of  every  such 

bnting  to  section  114,  which  provides  that  borough  shall  forthwith  order  the  same,  with  an 

nnof  covmtSes  are  to  keep  an  account  of  reasonable  charges  of  making  and  sending  sudi  wt^- 

MS  of  pnaecstions,  ^kc,  incases  of  offen-  counts,  to  be  pdd  to  the  treasurer  of  such  eounty 

lilted  to  the  Assizes  from  boroughs  havinff  out  of  the  borough  fond." 
iiOwt  •#  Qaarter  Sessleiiti  and  to  sead 


278  MAGISTRATES'  GASES. 

that  the  annexation  of  the  new  district  by  this  Act  of  Parliament  moat  be  attended 
with  the  same  consequences  as  the  annexation  by  charter  in  R.  ▼.  Si.  Peier%  York 
(2  Ld.  Raym.  1249),  and  R.  v.  Norwich  (1  Strange,  177)  ;  bat  those  caaes  are  toj 
distinguishable  from  the  present.   In  R,  v.  St.  Peler's,  York,  in  the  first  place,  the 
annexation  took  place  before  the  Statute  of  Bridges.  [Lord  Dknmak.  C.J.— And  tfaoe 
was  no  limitation  in  the  charter  as  to  the  purposes  of  the  annexation.]     No;  and  tint 
ruses  a  very  marked  distinction  between  this  case  and  that :  the  chiuter  in  that  cue 
provided  that  the  city  and  suburbs  of  York  and  the  new  district  should  togedier  be  the 
county  of  the  city  of  York ;  a  new  district  was  added  to  and  made  part  of  a  coonty. 
and  there  is  no  distinction  in  that  respect  between  a  county  of  a  city  and  a  county  at 
large ;  so  that  in  that  case  the  city  became  the  proper  district  liable  at  common  law  ta 
repair  the  bridge.     In  R.  v.  Norwich,  the  question  arose  between  two  counties,  one  or 
oliier  of  which  was  certainly  liable,  and  the  locality  of  one  of  the  bridges  was  in  dii> 
pute  as  a  hct ;  three  of  the  judges  in  that  case  concurred  in  sajring,  "  the  quettios 
naturally  arises  whether  the  bridges  are  in  Norfolk  or  Norwich ;  and  die  result  of  tiat 
is,  that  either  the  one  or  the  other  is  bound  to  repair."    No  such  result  could  happa 
in  the  present  case ;  because,  until  the  passing  of  the  Municipal  Corporations  Act,  na 
attempt  was  ever  made  to  throw  any  part  of  the  liability  on  the  borough.    Then,  u  t& 
the  Statute  of  Bridges,  there  is  no  doubt  that  a  bridge  built  since  that  statute  mig^ht  be 
a  county  bridge,  though  situate  within  a  borough ;  and  if  so,  that  statute  can  q)plf 
only  to  ancient  bridges  built  before  it  passed ;  and  as  to  others,  the  common  law  la!bi> 
lity  remains.     How  is  that  common  law  liability  affected  by  the  Municipal  Corpon* 
tions  Act  ?    The  1 1 1th  section  has  been  clearly  misconstrued ;  it  takes  away,  oertainfy, 
the  jurisdiction  of  the  county  magistrates  in  some  cases,  but  it  can  have  no  applicatiQa 
to  the  present  question,  because,  even  before  that  statute,  the  county  magistrates  neicr 
had  any  jurisdiction  over  the  borough.    The  non-intromittant  clause  of  Uie  charter  had 
done  aU  that  thb  clause  could  do.   The  same  observation  disposes  of  the  1 17th  aectittu 
It  has  no  application  to  the  present  case ;  it  only  affords  a  remedy  where  the  Ultk 
section  does  apply  to  oust  the  jurisdiction  of  the  county  magistrates  in  the  boroi]|^ 
The  117th  section  speaks  of  "  other  purposes"  to  which  the  county  rates  might  he 
applied  than  those  which  arise  out  of  the  county  prosecutions ;  and  if  this  borough  hadr 
before  the  statute,  contributed  its  quota  towards  the  repair  of  this  bridge,  that  pcobah^ 
would  have  been  one  of  those  "  other  purposes ;"  but  that  was  not  so.     [Pattbsov*  J«» 
referred  to  the  112th  section.]     That  section  provides,  that  after  the  grant  of  a  sepuale 
Court  of  Quarter  Sessions  of  the  Peace  to  any  borough,  "  it  shall  not  be  lawful  for  Ae 
justices  of  the  peace  of  any  county,  wherein  such  borough  or  part  of  such  borou^ii 
situate,  to  assess  any  messuages,  lands,  tenements,  or  hereditaments  within  such  borosgh, 
to  any  county  rate  thereafter  to  be  made,  but  every  part  of  every  such  borough  dwi 
thenoeforward  be  wholly  free  and  discharged  from  contributhig,  otherwise  than  ishen» 
after  provided,  to  any  rate  or  assessment  of  any  kind  of  and  jfbr  the  county  in  wfakh 
any  part  of  such  borough  is  situated."  [Pattbsok,  J. — ^The  inhabitants  of  the  boNfa^   i 
then,  are  clearly  not  liable  to  any  county  rate.]     Certainly  not  in  any  case  to  wfaxA  '  i 
the  11 7th section  applies;  that  and  the  112th  section  are  to  be  construed  togelhci* 
Then  b  the  92nd  section  at  all  applicable  to  this  case  ?    It  relates  to  the  applicaSoa  d 
the  borough  fund,  and  directs,  that  if  that  fund  should  be  insufficient  for  the  pmpoail 
prescribed  by  the  Act,  the  town  council  shall  have  power  to  levy  a  borough  rate;  which 
rate  is  to  be  applied  to  all  purposes  to  which  a  borough  rate  or  county  rate  was,  bete 
that  statute,  applicable  by  law  in  such  borough  or  county.    Now,  was  there  any  aoch 
rate  ?     Any  borough  rate  applicable  to  this  purpose  ?    Never.    If  this  had  beeoiii  J 
ancient  borough  bridge,  then  that  section  would  have  exactly  met  the  case,  and  po*  i 
vided  the  means  of  repairing  it  as  before.     [Wightman,  J. — The  eighth  section  ci>    ' 
pressly  enacts  that  every  place  and  precinct  which  shall  be  included  wit^  the  metes  asi 
bounds  of  any  borough,  as  hereinbefore  provided,  shall  be  "part  of  suck  hwrm§k.'*   ft 
says,  every  such  place,  "  and  none  other,"  shall  be  part  of  the  borough ;  and  tint  seesi 
to  explain  the  object  of  the  clause.    At  all  events,  that  clause  cannot  control  tiie  wofdi 
"  for  the  purposes  of  the  Act,"  in  the  seventh  clause,  which  prescribes  the  boundttieii 
and  the  purposes  of  the  Act  are  not  all  purposes.    In  Beadsworth  v.  TorkbiffioM  (I  QJ> 
782)  it  was  held,  that  where,  before  the  passing  of  statute  5  &  6  Wm.  4,  c.  76>  aUte- 
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i  inhabiting  within  an  ancient  borough  claimed  right  of  common  on  certain  lands* 
and  that  Act  (sect.  7)  has  extended  the  limits  of  the  borough,  the  right  of  common  can 
no  longer  be  described  in  pleading  to  be  a  right  "  in  all  freemen  inhabiting  within  the 
borough ;"  for  that  Act  only  reserves  the  right  to  those  who  reside  within  the  old 
limits,  and  does  not  make  the  newly-defined  borough  the  same  to  all  intents  and  pur- 
poses as  the  old  one.  And  when  the  right  was  so  alleged  in  an  action  by  a  freeman  for 
disturbance  of  common,  and  the  plea  denied  the  right,  the  variance  was  held  fatal, 
though  it  was  proved  that  the  plaintiff,  in  fact,  inhabited  within  the  ancient  limits. 
[LoaD  DsNjfAN,  C.J. — As  to  courts  of  record,  there  is  a  provision  (sect.  118),  that 
their  jurisdiction  should  be  extended  as  far  as  the  new  metes  and  bounds  under  the  Act; 
but  there  is  no  such  provision  as  to  the  jurisdiction  of  justices  and  Courts  of  Quarter 
Sessions.  That,  however,  may  furnish  an  argument  on  both  sides  :  on  the  part  of  the 
Crovm  it  may  be  argued  that  no  express  provision  of  that  sort  is  inserted,  because  the 
meftning  of  die  Act  is  perfectly  clear  without  it,  or  you  may  say  that  the  onussion  was 
intenticmal,  and  is  shewn  to  be  so  by  the  express  provision  as  to  courts  of  record ;  but  is 
not  the  holding  of  Quarter  Sessions  among  the  purposes  of  the  Act  ?]  The  alteration 
of  boundaries  is  for  ,the  special  and  particidar  purposes  of  the  Act,  not  for  the  general 
purposes  of  the  borough  ;  and  the  jurisdiction  of  justices,  as  to  the  repair  of  bridges,  is 
not  one  of  the  particular  purposes  of  the  Act.  In  R,  v.  Deane  (2  Q.B.  96),  it  was  held 
that  under  stat.  9  Geo.  4,  c.  61,  s.  27,  an  appeal  lies  to  the  county  Quarter  Sessions 
against  the  refusal  of  justices  in  Special  Sessions  to  grant  an  alehouse  license  ;  that  in  a 
bcurough  having  a  separate  Court  of  Quarter  Sessions  under  stat.  5  &  6  Wm.  4,  c.  76» 
8.  103,  the  recorder  cannot  try  an  appeal  against  such  refusal,  that  power  being  with- 
hdd  from  him  by  sect.  105  ;  but  that  an  appeal  against  refusal  of  a  license  by  justices 
of  such  borough  may  still  be  tried  at  the  County  Sessions ;  and  that  the  stat.  5  &  6 
Wm.  4,  c.  76,  s.  Ill,  which  excludes  the  county  justices  from  jurisdiction  in  any  part 
of  such  borough,  relates  only  to  jurisdiction  exercised  out  of  Sessions.  There,  Patteson, 
J.,  said,  "  Section  111  of  stat.  5  &  6  Wm.  4,  c.  76,  has  not  the  operation  contended 
SoTf  but  was  meant  for  a  different  purpose.  Certain  powers  are  limited  by  this  Act  to 
suidi  boroughs  as  have  a  grant  of  Quarter  Sessions  ;  but  as  the  non-intromittant  clauses 
still  remained  in  the  charters  of  boroughs  which  had  not  such  grant,  it  was  necessary 
that  a  power  should  be  given  to  the  county  justices  to  act  in  such  boroughs ;  and  this 
it  done  by  section  111,  the  effect  of  which  is,  that  where  there  is  no  grant  of  a  separate 
Court  of  Quarter  Sessions,  the  justices  of  the  county  shall  have  jurisdiction,  although 
the  borough  charter  may  contain  a  non-intromittant  clause.  I  do  not  know  what  was 
the  object  of  the  latter  part  of  this  section ;  perhaps  it  may  have  reference  to 
aiswly  added  portions  of  boroughs ;  but  I  think  that  it  applies  only  to  the  jurisdic- 
tion of  justices  out  of  Sessions."  When  it  is  sought  to  charge  a  small  district 
like  a  borough  with  a  burthen  of  this  sort,  instead  of  the  whole  county,  it  is  not  to  be 
wholly  forgotten  that  such  a  change  of  liability  is  opposed  to  the  interest  of  the 
nablic,  inasmuch  as  it  is  more  probable  that  the  funds  of  the  small  district  should  be 
inadequate  for  the  purpose  than  those  of  the  large.  At  all  events,  this  indictment  is 
ckarly  bad ;  it  says  nothing  about  the  bridge,  but  that  it  is  situate  within  the  borough ; 
tihe  special  verdict  describes  it  to  be  an  ancient  bridge,  but  not  the  indictment.  Then 
is  that  statement  sufficient  to  charge  the  borough  ?  Before  the  statute  of  Henry  VIII. 
tihe  liability  was  on  the  county  alone.  Lord  Coke,  in  his  commentary  on  that  statute, 
(3  Inst.  700),  says,  "  Some  persons,  spiritual  or  temporal,  incorporate  or  not  incor- 
porate, are  bound  to  repair  bridges,  ratione  tenura  awe,  S(C, ;  some,  ratione  prescriptianis 
t&mimm,  SfC,  *  i2a/toae/»re«crtp/ioai« /oit/um;  but  herein  there  is  a  diversity  between 
bodies  politic  or  corporate,  spiritual  or  temporal,  and  natural  persons;  for  bodies 
pdiitie  or  corporate,  spiritual  or  temporal,  may  be  bound  by  usage  and  prescrip- 
tkn  only,  because  they  are  local,  and  have  a  succession  perpetual ;  but  a  natural  person 
cannot  be  bound  by  act  of  his  ancestor  without  a  lien  or  binding,  and  assets.  *  * 
But  admit  none  at  all  were  bounden  to  the  reparation  of  the  bridge,  how  then  ?  And 
by  irbom  should  it  be  repaired,  by  the  common  law  ?  The  answer  is,  that  the  whole 
county,  that  is,  the  inhabitants  of  the  county  or  shire  wherein  the^bri^ge  is,  shall  rqmir 
Ike  tame ;  for  of  common  right  the  whole  county  must  repair  it,  because  it  is  for  the 
aenmon  good  and  ease  of  the  whole  coimty.  If  a  bridge  be  within  a  franchise,  those 
of  the  fiimchise  aretorepair  it."    Now  this  bridge  never  was  repairable  by  the  fram* 


ohiae ;  so  that  the  stat.  22  Hen.  8th  has  nothing  to  do  vn&.  the  qnetdon.  [Wxsn- 
UAs,  J. — Suppose  an  ancient  bridge  in  an  old  borough.]  That  would  oome  under  Ike 
22  Hen.  8th.  [Wiohthan,  J. — ^And  the  indictment  would  be  good  ?]  No ;  even  k 
that  case  it  ought  to  have  been  alleged  that  the  bridge  was  an  ancient  bridge  within  Ike 
borough,  or  from  time  immemorial  had  been  repaired  by  the  borou^.  [Lo&n  Dxviuv, 
C.  J. — ^Ilie  first  clause  of  22  Hen.  8th  c.  5»  says,  "  Be  it  enacted,  that  the  justices  of 
peace  in  every  shire  of  this  realm,  franchise,  city  or  borough,  or  four  of  them  at  tlie 
least,  &c.  shall  have  power  and  authority  to  inquire,  hear,  and  determine,  in  the  Kiii|^ 
C^eral  Sessions  of  Peace,  of  all  manner  of  anno3rances  of  bridges  broken  in  the  hi^ 
ways ;"  it  makes  no  distinction  between  counties  and  franchises.  Pattbboh,  J.— 
And  by  55  Geo.  3,  c.  143,  s.  5,  it  is  enacted,  that  "  It  shall  and  may  be  lawful  to  waA 
for  the  justices  of  the  peace  of  any  county,  city,  riding,  division,  toum  corporate,  or  libmi§, 
at  their  General  Quarter  Sessions  respectively,  to  contract  and  agree,ortoauthoriM 
any  other  person  or  persons  to  contract  and  agree,  with  any  person  or  persons,  for  Iks 
maintaining  and  keeping  in  repair  any  county  or  hundred  Imdge,  and  the  road  on  wmk 
county  or  hundred  bridge,  and  so  much  of  the  road  at  the  ends  thereof  as  are  by  law 
liable  to  be  repaired  at  the  expense  of  any  such  coimty,  hundred,  city,  riding,  ("  '  ' 
toum  corporate,  or  liberty,  or  any  part  of  the  same."]  No  doubt  there  are 
ancient  bridges  which  boroughs  and  corporate  towns  are  liable  to  repair ;  but  tiiM 
Unt  is'  by  prescription.  (Com.  Dig.  Chemin.  B.  2.)  [Wightman,  J. — ^Bnt  %m 
the  Stat,  of  Hen.  8th,  immemorial  usage  must  be  shewn  in  order  to  throw  the  f 
of  repairing  on  a  town  corporate ;  but  then,  where  the  parties  bound  to  repair 
be  found,  the  statute  intervenes.]  Yes ;  the  liability  to  repair  a  bridge  is  analpgooi 
to  the  liability  to  repair  a  road,  and  a  note  to  R,  v.  Stougkton,  (a)  (2  Saimdk 
158,  n.  9),  lays  down  the  doctrine  that  "  an  indictment  against  a  particular  part  mif 
of  a  parish,  such  as  a  district,  township,  division,  or  the  like,  for  not  repairing  a  hig^ 
way  in  the  parish,  stating  that  the  inhabitants  of  the  district  firom  time  immemom 
ought  to  repair  and  amend  it,  is  erroneous ;  it  ought  to  have  stated  that  the  inhabitnli 
of  such  district  from  time  whereof,  &c.,  have  used  and  been  accustomed,  and  of  ria|l 
ought  to  repair  and  amend  it.  For  the  inhabitants  of  a  particular  division  of  a  panih 
are  not  bound  to  repair  by  common  law,  but  their  obligation  must  arise  from  eoBttfll 
or  prescription,  and  therefore  the  indictment  ought  to  shew  the  custom,  prescriptioii^ 
or  reason  of  their  obligation."  In  R,  v.  Ecclesfield  (1  B.  &  Aid.  348)  it  was  amwnwid 
to  be  necessary  to  set  forth  a  prescription  in  order  to  charge  a  particular  district.  TbiC 
was  an  indictment  against  the  inhabitants  of  a  parish  for  not  repairing  a  road.  Flo^ 
that  the  inhabitants  of  a  particular  district,  within  the  parish,  have  imme 
repaired  all  the  roads  within  that  district,  of  which  the  road  indicted  waa  one ; 
there  it  was  held,  that  this  plea  was  good,  although  it  did  not  state  any  consideratkB 
for  the  liability  of  the  inhabitants  of  the  district.  So  in  12.  v.  Hendon  (4  B.  &  AdoL 
628)  it  was  decided  that  a  parish  may  be  indicted  for  non-repair  of  a  bridge  witiMNt 
stating  any  other  ground  of  liability  than  immemorial  usage ;  but  then  that  giouaA 
must  be  stated.  In  a  note  to  that  case  (R.  v.  Hendon),  reference  is  made  to  R.  V. 
Ecclesfield.  "  In  R.  v.  Ecclesfield,  Lord  EUenborough,  referring  to  the  Statute  d 
Bridges  and  Magna  Charta,  c.  15»  says : — '  From  both  which  statutes  it  appears  AiH 
towns  or  districts,  smaller  than  a  coimty,  had  been  accustomed  in  some  cases  to  maks 
bridges,  and  so  in  fact  they  continue  to  do  until  this  day.  And  upon  the  whok  it 
seems  manifest  that  the  extent  of  the  territory  chargeable  in  this  case  is  to  be 
tained  by  usage  and  custom,  and  that  in  default  only  of  an  usage  or  custom  to  cfa 
a  smaller  territory,  the  charge  shall  fall  upon  the  larger,  that  is,  the  county '  (1  B.  ft 
Aid.  359) ;  and  he  draws  an  analogy  from  the  liability  of  a  parish  to  repair  a  bnige 
to  that  of  a  township  to  repair  a  road  by  usage."  So  in  ^.  v.  Tke  West  Ridrnf^f. 
Yorkshire  (5  Taunt,  284)  it  was  not  at  all  disputed  that  the  county  at  large  waa  IqP 
law  primd  facte  bound  to  repair  public  bridges ;  and  the  liability  imposed  by  die 
common  law  upon  one  party  cannot  be  shifted  to  another  without  shewing  the  gnmii 
upon  which  it  is  done. 

(a)  The  following  is  another  passage  from  the  pressly  how  the  inhabltaats  thereof  uenahktstti 

same  iiote:~**It  has  been  decided  that  a  present-  repair  of  the  roads,    dting,  Q-T.  R.  618  $  Mm-ft 

■nut  under  the  stit.  13  Geo.  3,  e.  78,  s.  M,  against  PmrderriM  ;  S.  P.  Stylea,  163  s  Aidr.  376;  J*  % 

a  saaller  district  than  a  pariah    most  ttata  es-  Marion, 
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Coekbum,  in  reply. — ^The  objection  to  the  indictment  is  made  without  notice ;  but 
the  indictment  foUows  exactly  the  words  of  the  statute ;  and  if  the  case  falls  within 
±em»  that  must  be  sufficient.  [Lord  Dbnman,  C.  J. — You  say  that  the  Statute  of 
Bridges  attaches.]  Yes  ;  and  on  the  other  side  it  is  argued,  that  though  the  words  of 
'he  statute  are  against  them.  Lord  Coke's  Commentary  is  in  their  favour.  If  that  were 
lo,  the  Court  would  act  upon  the  words  of  the  statute,  and  not  upon  the  Commentary  of 
[jord  Coke ;  but  there  is  no  such  difficulty  in  the  case.  Both  the  statute  and  the  Com- 
Bcntary  apply  themselves  to  tlus  difficulty — that  it  could  not  be  known  or  proved  which 
iiundred,  riding,  parish,  or  other  district  of  the  county  in  which  the  bridge  was  situate 
mght  to  repair  it.  There  was  no  difficulty  in  ascertaining  in  what  county  a  bridge  was 
ntuate ;  the  only  difficulty  was  in  finding  the  district  liable  to  repair ;  and  to  meet  that 
iifficulty  the  statate  goes  on  to  provide  that  if  the  bridge  is  within  a  franchise,  the  fran* 
diise  is  to  repair.  [Pattesok,  J. — In  the  92nd  sect,  of  5  &  6  Wm.  4,  c.  76,  appro- 
priating the  borough  fund,  I  cannot 'see  that  it  is  made  applicable  to  the  repair  of 
bridg^.]  Corporate  buildings  are  mentioned.  [Patteson,  J.-»That  is  in  disposing 
of  the  surplus,  if  any  ;  if  the  fund  should  be  insufficient,  then  a  borough-rate  may  be 
made;  but  suppose  it  insufficient,  how  do  you  get  at  any  rate  for  the  repair  of 
bridges  ?]  The  express  provisions  of  that  clause  can  only  be  taken  as  examples  to 
guide  the  council  in  the  application  of  the  fund  ;  if  not,  although  notoriously  there  are 
many  bridges,  which  towns  corporate  are  avowedly  liable  to  repair,  yet  there  is  no 
provision  enabling  them  to  discharge  that  duty.  Then  the  7th  and  8th  sections  are 
altogether  in  favour  of  this  view ;  their  object  is  to  point  out  distinctly  the  metes  and 
bounds  of  the  new  boroughs ;  and  the  Sth  section  not  only  provides  that  every  place 
■nd  precinct  within  those  bo\mds  shall  be  "  part  of  such  borough  ;'*  but  concludes  with 
a  proviso,  "  that  every  county  gaol,  house  of  correction,  or  lunatic  asylum,  court  of 
fostice,  or  judge's  lodging,  which,  at  the  time  of  the  passing  of  this  Act,  is  taken  to  be 
far  any  purpose  within  any  county,  shall  still,  for  all  such  purposes,  be  token  to  be 
iritfain  such  county,  any  thing  herein  contained  to  the  contrary  notwithstanding  ;'* 
rtmlring  no  mention  of  county  bridges ;  and  expresBio  unius  est  exclusio  alterhu* 
[WioHTMAN,  J.,  mentioned  the  case  of  R.  v.  The  Justices  of  Gloucestershire,  4  Ad.  & 
B.  689.]  The  marginal  note  of  that  case  is :  ''  By  stat.  2  &  3  Wm.  4,  c.  64,  sect.  Z6, 
•diedole  O,  80,  Clifton  is  made  a  part  of  the  parliamentary  borough  of  Bristol,  which  is 
a  county  of  itself :  except  so  fEur  as  that  Act  operated,  it  was  in  the  county  of  Gloucester. 
Held,  that  after  the  passing  of  the  Corporation  Act,  5  &  6  Wm.  4,  c.  76,  sections  7  and 
8,  the  Gloucestershire  justices  had  no  longer  the  power  to  make  an  order  for  divjerting  a 
footway  in  Clifton,  their  jurisdiction,  in  such  cases,  being  transferred  to  the  justices  of 
Briatol ;"  and  in  the  course  of  his  judgment  in  that  case.  Lord  Denman,  C.  J.,  said, 
"  tiie  transfer  of  jurisdiction  is  as  complete  as  words  can  make  it."  [Wightman,  J.— 
There  also  the  argument  was  used  that  the  alteration  of  boundary  was  not  for  all  pur- 
poBes,  but  was  confined  to  the  particular  purposes  of  the  Act.]  Yes ;  and  it  was  decided 
fa»  be  of  no  weight.  Cur,  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court. — ^This  was  an  indiet- 
ment  against  the  inhabitants  of  the  borough  of  New  Sarum  for  the  non-repair  of  a 
bridge,  and  the  highway  for  100  yards  adjoining  it ;  at  the  trial  of  which  a  special 
verdict  was  found.  It  appeared  that  the  city  and  borough  of  New  Sarum  was  incor« 
porated  and  governed  by  various  charters,  containing  non-intromittant  clauses ;  that  it 
Donaisted  originally  of  three  parishes ;  but  that  by  the  2  &  3  Wm.  4,  c.  64,  certain 
parts  of  two  other  parishes,  one  being  the  parish  of  Fisherton  Anger,  were  included 
vritiiin  the  limits  of  the  said  borough  ;  and  that  the  metes  and  bounds  fixed  by  that 
Act  were  adopted  by  the  statute  5  &  6  Wm.  4,  c.  76,  \mder  which  a  separate  Court  of 
Qnarter  Sessions  was  granted  to  the  borough.  The  special  verdict  also  found  that 
Ae  bridge  in  question  was  situate  wholly  witibin  the  parish  of  Fisherton  Anger ;  that 
until  the  passing  of  the  above  statutes  the  parish  of  l^sherton  Anger  had  been  wholly 
•rithout  the  borough ;  and  that  the  bridge  and  highway  adjoining  had  always  been 
PSjpaired  by  the  county  of  Wilts.  Now  with  regard  to  the  statute  2  &  3  Wm.  4,  c.  M, 
It  M  quite  dear  that  it  has  no  reference  to  a  case  like  this ;  the  title  of  that  Act  being* 
"  An  Act  to  settle  and  describe  the  diririona  of  eountits  and.tiie  limits  of  dties  and 
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borougbs  in  England  and  Wales,  in  so  far  as  respects  ike  eketum  ^  wiembers  ts  serve 
in  Parliament ;"  nor  do  we  think  that  in  passing  the  other  statute,  5  &  6  Wnu  4,  c  76, 
to  provide  for  the  regulation  of  all  the  municipal  corporations  of  the  country,  the  heph 
Jatore  can  be  supposed  to  have  contemplated  a  case  of  this  kind.  It  i»  certain  that  ia 
this  latter  Act  no  direct  provision  is  made  for  enabling  corporatiKms  to  meet  this  new 
liability  ;  and  upon  an  examination  of  its  clauses,  we  cannot  see  that  indirectly  any 
such  provision  is  made.  The  24th  clause  provides  for  the  printing  of  lists,  and  ote 
•trifling  expenses,  and  directs  them  to  be  paid  out  of  the  borough  fund ;  so  the  66t]i 
■clause,  which  prescribes  the  payment  of  compensation  to  officers  whose  offices  maj 
be  aboUshed,  or  who  may  be  removed  under  that  Act,  also  directs  such  payment  to  le 
made  out  of  the  borough  fund ;  and  in  the  92nd  section  itself,  which  r^ulates  the  col- 
lection of  the  borough  fund  and  provides  for  its  application  to  various  purposes,  tiiere 
is  no  reference  to  any  purpose  at  all  resembling  the  charge  now  sought  to  be  imposed 
on  it ;  no  payment  of  tiiis  sort  is  at  all  contemplated  by  that  section.  Then  the  1 14^ 
section  has  reference  to  the  prosecution  of  offenders  committed  to  the  assizes  fron 
boroughs  like  New  Sarum,  having  a  separate  Court  of  Quarter  Sessions,  and  directi 
those  expenses  to  be  paid  to  the  county  out  of  the  borough  fund.  But,  on  the  pait  of 
-the  prosecution,  reliance  was  placed  on  the  112th  section,  •which  relieves  all  boroogb 
having  a  grant  of  separate  Quarter  Sessions  from  liability  to  any  county-rate,  witfi  an 
•exception  not  material  to  the  present  question  ;  and  it  is  unnecessary  to  refer  to  any 
other  clauses  of  the  Act,  because  the  argument  on  the  part  of  the  prosecution  wis»  tbt 
^e  liability  to  repair  bridges  situate  within  a  borough,  like  New  Sarum,  was  to  k 
inferred  from  the  circumstance  of  its  exemption  from  the  county-rates.  On  bduJf  of 
the  prosecution,  reliance  was  also  placed  on  the  Statute  of  Bridges,  22  Hen.  8,  e.  I, 
which,  after  reciting  that  "  in  many  parts  of  this  realm  it  cannot  be  known  and  pnv^ 
what  hundred,  riding,  wapentake,  city,  borough,  town,  or  parish,  nor  what  person  car* 
tain,  or  body  politic,  ought  of  right  to  make  such  bridges  decayed,"  provides,  "  tiiatia 
every  such  case  the  said  bridges,  if  they  be  without  the  city  or  town  corporate,  sha&ba 
made  by  the  inhabitants  of  the  shire  or  riding  within  the  which  the  said  bridge  deeami 
dhall  happen  to  be ;  and  if  it  be  within  any  city  or  town  corporate,  then  by  the  iDBif 
bitants  of  every  such  city  or  town  corporate  wherein  such  bridge  shall  happen  to  be^ 
but  in  the  case  of  R.  v.  The  Inhabitants  of  the  West  Riding  of  Yorkshire,{a)  which  hai 
always  been  considered  a  leading  authority  on  this  subject,  it  was  decided  that  tiat 
statute  imposed  no  new  liability,  but  was  merely  declaratory  of  the  common  law ;  and 
that  is  strictly  in  accordance  with  Lord  Coke's  reading  upon  that  statute  (2  Inst.  700). 
In  the  case  of  R.  v.  Ecclesfield  (1  B.  &  Aid.  348),  it  was  not  disputed  that  primdfstk 
the  liability  to  repair  a  public  bridge  within  a  county  is  upon  the  county  at  laigr 
JLord  Ellenborough  in  that  case  drew  an  analogy  between  the  liability  of  a  pariah  or 
particular  district  to  repair  a  bridge,  and  that  of  a  township  to  repair  a  road ;  and  itii 
|)erfectly  well  understood,  that  primd  facie  the  charge  of  repairing  a  road  fidla  upon  ^ 
whole  parish ;  and  that  a  particular  township  can  only  be  made  liable  by  imineniorial 
usage.  Again,  in  R.  v.  The  Inhabitants  of  the  West  Riding  of  Yorkshire  (4  B.  &  AU. 
623),  it  was  only  doubted  whether  some  consideration  for  a  prescription  to  mgsax  ^ 
highway  at  the  end  of  a  county  bridge  ought  not  to  be  stated ;  but  the  |J|Ba  allMUy 
that  a  particular  township  had  immemori^y  repaired  it  was  held  sufficient.  .&  ii 
clear,  tiierefore,  upon  the  whole,  that  the  words  of  the  Statute  of  Bridges,  "  if  it  be 
within  any  city  or  town  corporate,  then  by  the  inhabitants  of  every  such  dty  or  tofwa 
corporate,"  are  to  be  taken  with  this  limitation ;  and  that  in  order  to  cbiaige  wsA 
districts,  immemorial  usage  must  be  shewn ;  but  it  is  found  that  the  bridge  in  queatiflB 
has  always  been  repaired  by  the  county.  Then  the  question  is,  whether  the  stafnte 
5  &  6  Wm.  4,  c.  76,  has  made  any  alteration  in  this  respect ;  for  beyond  all  doubt  aa 
Act  of  Parliament  alone  could  impose  this  new  liability ;  and  it  has  already  beea 
observed  that  we  see  no  ground  for  saying  that  the  5  &  6  Wm.  4,  c.  76,  has  Ail 
effect.  That  statute  was  passed  for  different  objects,  and  has  no  reference  to  any  caae 
like  the  present.  There  may  be  inconvenience  and  inconsistency  in  relieving  tbe 
borough  from  the  county-rate,  without  imposing  on  it  its  share  of  the  diaim  for 
which  the  county-rate  is  levied ;  but  it  is  not  to  be  forgotten*  on  the  other  huML  that 
(d)  9  Battt  342.    And8ae5Bvr.»94;7East,588;  aTaaatiei. 
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hen  would  be  some  hardship  in  imposing  on  the  borough  abne  the  whole  burden  of 
vpuring  all  the  bridges  withm  it ;  and  at  any  rate,  if  there  be  any  inconvenienoe 
ivmch  requires  a  remedy,  that  is  a  matter  for  the  consideration  of  the  Legislaturep  and 
Mt  of  the  Court.  We  must  administer  the  law  as  we  find  it ;  and  our  judgment,  there- 
bre«  will  be  for  the  defendants. 

Judgment  for  the  defendonte. 


Q.B,  Friday,  June  13. 
Thb  Quben  V,  Thb  Guardians  of  the  Poor  of  thb  Totkbs  Union. 

Stat.  4  Sfb  Wm,  4,  e,  76,  «.  27 — Order  for  out-door  relirf—Summotu  qfffuardiaiu  or  oveneert. 

Wherever  the  intereete  of  a  party  are  to  be  effected  by  any  judicial  proceeding,  thejuriedietUm  ought 
mot  to  be  exereited  agaimt  him  without  previouily  eummoning  tmd  hearing  him,  even  though  the 
etmtute  under  which  the  proceeding  taiee  place  ehould  not  expreeely  require  it. 

Tker^fifre,  an  order  qf  two  Justicea  for  out^door  relief  under  the  27th  eection  qfetat,  4  4*  5  Wm.  4, 
e.  76,  made  without  previouely  eummoning  either  theguardiam  pfthe  union  or  the  overeeere  qfthe 
pmieh  effected  thereby,  ie  bad. 

Sembie,  that  such  an  order  ie  properly  made  upon  the  guardiane  qfthe  union,  and  not  tgnm  the  over- 

^  eeere  qf  the  parish  to  which  the  pauper  behnge, 

MANDAMUS.—"  Whereas  the  said  Totnes  Union  is  a  imion  formed  under  the 
provisions  of  an  Act  of  Parliament  made  and  passed  in  a  session  of  Parliament 
held  in  the  4th  and  5th  years  of  the  reign  of  our  late  royal  uncle  King  William  the 
Fourth,  intituled,  '  An  Act  for  the  amendment  and  better  administration  of  the  Laws 
:  to  the  Poor  in  England  and  Wales ;'  and  whereas  by  a  certain  order  under  the 
I  and  seals  of  Thomas  Ritson,  clerk,  and  Henry  Cranmer  Marsh  Phillips,  Esq.,  two 
of  our  justices  of  the  peace  in  and  for  the  said  county  (of  Devon),  and  usually  acting  for 
die  district  wherein  liie  said  union  is  situate,  made  and  bearing  date  upon  the  22nd  day 
rf  August,  A.D.  1844,  it  was,  among  other  things,  upon  due  proof,  found  and  adjudged, 
ffisit  Elizabeth  Pering,  of  the  parish  of  Berry  Pomeroy,  in  the  said  union  and  county, 
an' adult  person,  was,  from  old  age  and  infirmity  of  body,  wholly  unable  to  work,  and 
Wis  then  lawfully  entitled  to  relief  in  such  union,  and  desired  to  receive  the  same  out 
of  a  workhouse ;  and  whereas  the  said  Thomas  Ritson,  one  of  such  justices,  did  certify 
bl  such  order,  of  his  own  knowledge,  that  the  said  Elizabeth  Pering  was  wholly  unable 
lo  work  as  aforesaid ;  and  whereas  our  said  justices,  in  and  by  their  said  order,  upon 
d»  day  and  year  last  aforesaid,  did  thereupon,  in  pursuance  of  the  provisions  of  the 
■■id  Act  <^  Parliament,  duly  direct  you,  the  said  guardians  of  the  poor  of  the  said  Totnes 
Union,  forthwith  to  give  relief  to  the  said  Elizabeth  Pering.  without  requiring  that  she 
ihould  reside  in  any  workhouse,  as  by  the  said  order,  reference  being  thereunto  had,  will 
matt  fiiUy  appear.  And  whereas  we  have  been  given  to  understand  in  our  Court  here 
before  us,  that  the  said  order  addressed  to  you,  the  guardians  of  the  poor  of  the  said 
Totnes  Union,  was  afterwards,  that  is  to  say,  upon  Saturday,  the  24th  day  of  the  said 
month  of  August,  duly  served  upon  you,  the  said  guardians,  at  your  general  weekly 
meeting  in  the  parish  of  Totnes,  in  the  said  union  and  county,  and  was  then  and  there 
deiivered  to  Jasper  Parrott,  Esq.,  the  chairman  presiding  at  such  meeting ;  and  that 
yoa,  the  said  guardians,  did  afterwards,  at  your  said  meeting,  decline  to  order  any  such 
refief ;  and  that  afterwards  at  your  general  weekly  meeting,  held  on  the  31st  day  of  the 
said  month  of  August,  the  said  Elizabeth  Pering  applied  to  you  for  relief  under  the  said 
Older,  and  requested  you  forthwith  to  give  relief  to  her,  without  requiring  that  ahe 
Atmld  reside  in  any  workhouse ;  yet  that  you,  the  said  guardians,  not  regarding  your 
dntf  in  that  behalf,  did  thereupon  then  and  there  refuse  to  give  relief  to  the  said  Eliza- 
ben  Paring,  without  requiring  that  she  should  reside  in  a  workhouse;  and  did  then 
md  there  absolutely  neglect  and  refuse,  and  still  do  neglect  and  refuse,  to  obey  or 
DQBqply  with  the  saMl  justices'  order,  to  the  great  damage  and  grievance  of  the  said 
Bliweth  Pering,  and  in  contempt  of  the  said  justices  and  thdr  said  oider ;  wherefore* 
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Ike  said  Elizabeth  Pering  has  humbly  besought  us  that  a  fit  and  speedy  reoiedy  bhj 
he  provided  in  this  respect.  Now  we»  being  willing  that  due  and  speedy  jnttioe  be  doM 
fai  this  behalf,  as  it  is  reasonable,  do  command  you,  the  said  guardians  of  the  poord 
the  said  Totnes  Union,  in  our  said  county  of  Devon,  firmly  enjoining  you»  that  imi 
diately  after  the  receipt  of  this  our  writ,  you  do  without  dday  well  and  truly  obey  the 
said  order  of  our  said  justices ;  and  that  you  do  forthwith  give  relief  to  the  said  ESat^ 
beth  Pering,  without  requiring  that  she  shall  reside  in  any  workhouse,  as  therein^ 
thereby  is  ordered,  as  aforesaid,  or  that  you  shew  us  cause  to  the  contrary  thereof,  lot, 
in  your  default,  the  same  complaint  should  be  repeated  to  us ;  and  how  you  slnfl 
have  executed  this  our  writ,  make  known  to  us  at  Westminster,  on  the  11th  day  of 
January  next,  then  returning  this  our  writ. 

"  Witness,  Thomas,  Lord  Dbnman,  at  Westminster,  the  25th  day  of  Novente, 
A.D.  1844,  in  the  8th  year  of  our  reign." 

Hilary  Term,  1845. 

The  answer  of  the  guardians  of  the  poor  of  the  Totnes  Union,  in  Hie  county  cf 
Devon : — 

"  We,  the  guardians  of  the  poor  of  the  Totnes  Union,  in  the  coimty  of  Devon,  mts 
writ  hereunto  annexed  mentioned,  do  most  humbly  certify  to  our  Sovereign  Ladyfts 
Queen,  at  the  time  and  place  in  the  said  writ  mentioned,  that  the  said  order  inthe  aud 
writ  mentioned,  under  the  hands  and  seals  of  the  said  Thomas  Kitson,  derk,  and  Heniy 
Cranmer  Marsh  Phillips,  Esq.,  in  the  said  writ  mentioned,  was  and  is  an  order  in  tlie 
words  and  figures  following ;  that  b  to  say, 

"  *  Devon,  1  To  the  guardians  of  the  poor  of  the  Totnes  Union, 
to  wit.  J  Whereas  by  an  Act  of  Parliament  made  and  passed  in  iht  4th  mi 
5th  years  of  the  reign  of  his  late  Majesty  William  the  Fourth,  intituled,  'An  Activ 
the  amendment  and  better  admimstration  of  the  Laws  relating  to  the  Poor  in  JBogjM 
and  Wales,'  it  is,  among  other  things,  enacted,  that  in  any  union  which  may  be  kimti 
under  the  said  Act,  it  shall  be  lawM  for  any  two  of  his  Majesty's  justices  df  the  pcM^ 
usually  acting  for  the  district  wherein  such  union  may  be  situated,  at  their  jurt  Ml 
proper  discretion,  to  direct,  by  order  under  their  hands  and  seals,  that  relief  thalte 
^ven  to  any  adult  person  who  shall,  from  old  age  or  infirmity  of  body,  be  wholly  imib 
to  work,  without  requiring  that  such  person  shall  reside  in  any  workhouse  :  proiiW 
always,  that  one  of  such  justices  shall  certify  in  such  order,  and  of  his  own  knowla^glk 
that  such  person  is  wholly  unable  to  work  as  aforesaid ;  and  provided  further,  that  ndk 
person  shall  be  lawfully  entiUed  to  relief  in  such  union,  and  shall  desire  to  reodfo  Iks 
same  out  of  a  workhouse.  And  whereas  Elizabeth  Pering,  widow,  an  adult  puwQC 
of  the  parish  of  Berry  Pomeroy,  in  the  said  county  of  Devon,  cometh  thia  day  pi^ 
Bonally  before  us,  Thomas  Ritson,  clerk,  and  Henry  Cranmer  Marsh  Phillips,  wham 
hands  and  seals  are  hereunto  set,  two  of  her  Majesty's  justices  of  the  peace  acting Jl 
and  for  the  county  of  Devon,  and  usually  acting  at  Paington,  within  the  district  of  4l 
Totnes  Poor  Law  Union,  in  the  said  county,  and  compls^eth  to  and  infonneth  us,  tfcl 
said  justices,  that  the  said  Elizabeth  Pering  is  aged  seventy-seven  years  and  upwvdit 
that  she  is  the  widow  of  Peter  Pering,  labourer,  deceased,  and,  from  old  age  lal 
infirmity  of  body,  she  is  wholly  unable  to  work ;  that  her  place  of  residence  is  in4l 
parish  of  Berry  Pomeroy,  in  the  county  of  Devon,  and  in  the  Totnes  Poor  Law  Uaioi^ 
and  that  she  is  lawfully  entitied  to  relief  therefrom,  and  that  she  has  been  in  the  i 
of  out-door  relief  as  a  pauper  of  the  said  parish  of  Berry  Pomeroy  for  several  years  ] 
and  up  to  or  about  the  month  of  May  last,  when  the  said  relief,  amounting  to  28.  i 
loaf  per  week,  was  discontinued,  as  she  was  informed  and  believed,  and  a  wotIiUumb 
order  was  thereupon  directed  by  the  guardians  of  the  said  union  to  be  given  to  ho* 
and  the  said  order  was  offered  to  her  by  a  relieving  officer  of  the  said  union,  andab 
declined  to  avail  herself  of  the  said  workhouse  order  from  a  dislike  to  live  in  tht  uMi 
house ;  that  the  said  guardians  had  refused  and  still  do  refuse  to  give,  grant,  or  flflhr 
her  reUef  out  of  the  said  workhouse,  and  that  she  desired  to  receive  relief  out  cf  thuMJi 
house;  that  she,  the  complainant,  had  been  for  many  weeks  last  paat  aupportri 
by  the  charitable  contribution  of  inhabitants  in  the  neighbourhood  in  whidi  i~ 
Jiving,  and  she  had  no  means  or  lesources  whatever  d[  her  own  to  wapfoA  \ 
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lerafcre  the  said  complainant  prayed  for  justice  in  t^e  premises,  and  that  aa 
may  be  made  on  the  guardians  of  t^e  said  Totnes  Poor  Law  Union  to  grant  her 
oat  of  a  workhouse.  And  whereas  proof  hath  been  this  day  taken  before  us,  upon 
in  support  of  the  said  complaint ;  and  it  doth  appear  to  us,  the  said  justices, 
he  said  Blizabeth  Pering  is  from  old  age  wholly  unable  to  work,  and  that  she  hatit 
d  and  doth  desire  to  receive  relief  out  of  a  workhouse,  and  that  the  said  Elixa- 
^ering  is  lawfully  entitled  to  relief  in  such  union,  and  desires  to  receive  the  same 
'  a  workhouse,  and  that  you,  the  said  guardians  of  the  said  Totnes  Union,  have 
d  and  continue  to  refuse  to  give,  order,  and  grant  unto  the  said  Elizabeth  Pering. 
out  of  a  workhouse.  And  whereas  proof  hath  also  been  made,  upon  oath,  this 
sfore  us,  that  the  said  Elizabeth  Pering  is  lawfully  entitied  to  relief  in  the  said 
;  and  I,  tiie  said  Thomas  Ritson,  justice  of  the  peace,  do  hereby  certify  of  mf 
nowledge,  that  the  said  Elizabeth  Pering  is  from  old  age  wholly  unable  to  woik ; 
lerefore,  the  said  justices,  whose  hands  and  seals  are  hereunto  set,  in  pursuance 

said  statute  in  that  case  made  and  provided,  do  direct,  by  this  our  orider,  jaOp 
id  guardians  of  the  poor  of  the  said  Totnes  Union,  forthwith  to  give  relief  to 
id  Elizabeth  Pering  without  requiring  that  the  said  Elizabeth  Pering  shall  reside 
r  workhouse. 
Given  under  our  hands  and  seals,  the  22nd  day  of  August,  A.D.  1844. 

"  'Thomas  Ritsok.         (Seel.)* 
"  '  H.  C.  M.  Phillips.'     (Seal.)' 
Lnd  we,  the  said  guardians,  do  further  and  himibly  certify  to  our  Sovereign  LedjF 
iueen,  that  no  summons  or  warning  was  issued  by  the  said  Thomas  Ritson  and 

Marsh  Phillips,  or  either  of  them,  or  by  any  other  justice  of  the  peace,  to  ii8» 
dd  guardians,  or  to  the  churchwardens  and  overseers  of  the  poor  of  the  pariah 
Try  Pomeroy,  in  the  said  writ  mentioned,  or  to  any  or  either  of  them,  requiring 
e  said  guardians,  or  the  said  churchwardens  and  overseers,  or  any  or  either  of 
,  to  appear  before  the  said  Thomas  Ritson  and  H.  C.  M.  Phillips,  or  any  otiber 
ee,  to  answer  the  complaint  of  the  said  Elizabeth  Pering,  in  the  said  writ  and  in 
lid  order  mentioned,  or  to  attend  the  hearing  of  the  said  complaint  in  the  said 

mentioned,  and  that  the  said  hearing  of  the  said  complaint  in  the  said  order 
oned  was  had,  and  the  said  proof  and  evidence  in  the  said  order  mentioned  was 
,  and  the  said  order  was  made  by  the  said  Thomas  Ritson  and  H.  C.  M.  Phillips, 
at  any  summons  first  issued  by  them,  or  either  of  them,  or  by  any  other  justice 
e  peace,  to.  us,  the  said  guardians,  or  to  the  said  churchwardens  and  overseers  of 
id  parish  of  Berry  Pomeroy,  or  to  any  or  either  of  them,  touching  or  concerning 
id  complaint  of  the  said  Elizabeth  Pering ;  and  that  neither  we,  the  said  guar* 

or  the  said  churchwardens  or  overseers,  or  any  or  either  of  them,  were  ever 
xmed  or  required  by  any  justice  of  the  peace  to  attend  the  hearing  of  the  said 
jaint,  or  to  answer  the  same ;  nor  were  we,  the  said  guardians,  or  the  said  churdi- 
SIS  and  overseers,  or  any  or  either  of  them,  present  at  the  making  of  the  said 

or  at  the  taking  of  the  evidence  on  which  the  same  was  made,  nor  any  person 
sir  or  our  behalf.  And  we,  the  said  guardians,  further  most  humbly  certify  to 
overeign  Lady  the  Queen,  that  the  said  parish  of  Berry  Pomeroy  is  a  parish  duly 
aining  its  own  poor,  and  having  churchwardens  and  overseers  of  the  poor,  aiuL 
for  the  present  year  of  office  and  at  the  time  of  the  making  of  the  said  order* 
taa  Tncej  and  Lawrence  Lazard  were  and  still  are  the  churchwardens,  and  George 

and  John  Turpin,  and  William  White,  the  overseers  of  the  poor  respectively* 
appointed  and  acting  in  and  for  the  said  parish  of  Berry  Pomeroy.  And  we,  tibt 
[QUtlians,  further  most  humbly  certify,  that  the  said  parish  of  Berry  Pomeroy  and 
sveral  otiier  parishes  forming  the  said  Totnes  Union  have  always  been  and  are 
ct  parishes  for  the  purposes  of  settiement,  and  do  not  nor  at  any  time  did  raise  iA 
Km  the  necessary  funds  for  the  relief  of  the  poor  of  such  union,  and  that  each  of 
aid  parishes  hath  always  been  and  is  separately  chargeable  with  and  liable  to 
r  tlie  expense  of  its  own  poor,  whether  relieved  in  or  out  of  the  workhouse  of  tibte 
nnon.  And  we,  the  said  guardians,  further  most  humbly  certify,  that  we,  tiie 
B,  both  before  and  since  the  making  of  the  said  order  by  the  said  l*homis 
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Ritson  and  H.  C.  M.  Phillips,  did  offer  relief  to  the  said  Elizabeth  Filing  in  die  iroik- 
house  of  the  said  Totnes  Union,  but  such  relief  was  refused  by  her." 

Demurrer,  and  joinder  thereon. 
.  Watson,  in  support  of  the  demurrer. — ^The  demurrer  to  this  return  rests  upon  two 
grounds.  The  return  itself  sets  up,  by  way  of  defence — ^first,  that  neither  the  guar- 
dians  nor  overseers  were  summoned  to  appear  before  the  justices  and  answer  tb 
complaint  upon  which  the  order  was  made ;  and,  secondly,  that  the  parish  of  Beny 
Pomeroy  maintains  its  own  poor,  has  churchwardens  and  overseers,  and  is,  for  the 
purposes  of  settlement,  distinct  from  the  other  parishes  forming  the  union ;  and  tbt 
return  is  insufficient  in  law,  first,  because  no  summons  is  necessary ;  and,  Becoii%, 
because  the  guardians  are,  notwithstanding  the  facts  stated,  the  only  persons  who  cm 
give  relief,  and  therefore  the  only  persons  lo  whom  this  order  could  be  addressed. 
First,  no  summons  is  necessary ;  neither  the  words  of  the  section  nor  the  natore  of  tk 
application  require  it ;  care  is  taken  that  the  order  shall  not  be  made  in  doabtfal 
cases,  for  one  of  the  justices  making  it  is  bound  to  certify  of  his  own  knowledge  ^ 
the  applicant  is  wholly  unable  to  work,  and  that  feet  having  been  aatia&ctoifly 
established,  the  pauper  entitled  to  relief  in  the  union  may  receive  it  out  of  the  vock- 
house.  What  object  could  be  answered  by  summoning  the  overseers  or  guardians  CD 
a  matter  which  is  to  depend  upon  the  personal  knowledge  of  one  of  the  justices  ?  Or, 
if  there  were  any  object  in  it,  how  could  it  be  done  ?  This  order  is  made  upon  the 
guardians  of  the  union.  Ought  all  the  guardians  to  be  summoned — ^the  whak 
magistracy  of  a  county  ?  It  is  impossible  that  the  Legislature  can  have  cootemplaled 
any  thing  of  the  sort.  The  principle  is  indisputable  that  an  individual  has  a  right  to  be 
heard  before  he  is  subjected  to  any  penalty ;  but  that  applies  to  a  very  different  caae  inn 
the  present.  This  order  only  creates  a  charge  upon  a  fund  raised  for  the  very  purpose 
of  meeting  that  amongst  other  charges.  Secondly,  upon  whom  ought  this  ord^  to  be 
made  ?  The  27th  sect,  of  the  stat.  4  &  5  Wm.  4,  c.  76,  which  gives  the  power  to 
make  it,  is  silent  on  the  subject.  It  simply  authorizes  any  two  justices  usually  actiag 
for  the  district  wherein  the  union  may  be  situated,  at  their  discretion,  "  to  diiMtl^ 
•rder,  under  their  hands  and  seals,  that  relief  shall  be  given."  The  guardians  ait  the 
only  persons  who  can  obey  such  an  order,  and  upon  them  therefore  it  is  properly  made* 
The  suggestion  is,  that  it  should  have  been  directed  to  the  overseers ;  but  tiie  6Mi 
section  of  the  same  Act  prohibits  them  in  the  strongest  manner  from  giving  '*Uf 
further  or  other  relief  or  allowance  from  the  poor-rate  than  such  as  shall  be  ordarad  b^ 
such  guardians  or  select  vestry,"  except  in  cases  of  sudden  and  urgent  neoeasi^, 
where  they  are  required  to  give  temporary  relief,  or  in  obedience  to  an  order  of  t 
justice  for  medical  relief  in  case  of  sudden  and  dangerous  illness.  The  present  CMe 
fells  within  neither  of  those  exceptions,  and  the  order  therefore  could  not  be  addresMd 
to  the  overseers.  Upon  both  grounds  this  return  is  bad ;  and  the  prosecutm  m 
entitled  to  judgment. 

Montagu  Smith,  contrit. — ^The  return  is  good,  and  the  order  bad ;  first*  because  Ae 
order,  which  the  guardians  are  commanded  to  obey,  is  improperly  made  npoo  then, 
instead  of  the  overseers  of  the  parish.  [Colbridgb,  J. — ^This  is  an  order  as  to  in-door 
or  out-door  relief,  and  I  don't  see  upon  whom  such  an  order  could  be  made  exoqit 
the  guardians.]  All  the  magistrates  of  the  county  are  ex^officio  guardians ;  and  yet  it 
is  to  be  supposed  that  two  of  those  magistrates  may  upon  an  ex  parte  applicatioii  anke 
an  order  binding  upon  all  the  rest,  and  perhaps  overruling  their  decision.  If  that  veK 
so,  any  two  magistrates  opposed  to  the  introduction  of  die  Poor  Law  Amendment  Act 
might  effectually  obstruct  its  operation  in  their  own  district.  [CoLBRiDoa,  J«— 
Would  not  the  eflfiect  be  the  same,  if  the  order  were  made  on  the  OTeneen?] 
The  absurdity,  at  all  events,  would  not  be  so  glaring.  Besides,  the  Act  • 
provision  requiring  the  guardians  to  obey  any  orders  except  those  of  the  coin 

but  it  does,  by  sect.  95,  impose  a  penalty  of  5/.  upon  "any  overseer,  

overseer,  master  of  a  workhouse,  or  other  officer  of  any  parish  or  union,  ^riio 
wilfully  disobey  the  legal  and  reasonable  orders  of  the  justices  and  guardians.**  And 
then  sect.  96  contains  the  extraordinary  enactment  that  no  suchofiicer  shall  be  aalfject 
to  prosecution  or  penalty  for  not  carrying  into  execution  aay  iUegai  aritr  of  soeb 
justices  or  guardians      [Pattxson,  J.—"  Any  statute  to  the  contrary] 


SITTINGS  AFTER  TRINITY  TERM.  1845.  397 

ing;"  80  I  Buppose  there  is  some  statute  making  it  penal  to  disobey  an  illegal  order. 
LoBD  DcmffAW,  G.  J. — This  order,  however,  is  not  only  legal,  but  reasonable.]  Not 
Tery  reasonable,  when  it  is  remembered  that,  under  sect.  38,  the  board  may  consist 
entirely  of  fv-q^cto  guardians — that  is,  of  the  magistrates  of  the  county,  resident  in  any 
c£  the  united  parishes,  and  that  no  appeal  is  given.  [Lord  Denman,  C.  J. — It  is  not 
at  all  the  subject  of  an  appeal.  It  is  a  matter  of  domestic  superintendence.  Pattb- 
soir,  J.— The  order  fixes  no  amount  of  relief ;  what  do  you  say  to  that  ?  In  no  part  of 
the  Act  is  any  discretion  given  to  the  overseers  as  to  fixing  the  amount  of  relief.] 
Yes ;  by  sect.  54  they  are  required  in  cases  of  sudden  and  urgent  necessity  to  give  such 
temporary  relief  as  each  case  shall  require :  there  they  have  a  discretion  to  exercise. 
[Patteson,  J. — ^No ;  they  are  bound  to  give  relief  in  tiat  case  in  articles  of  absolute 
necessity,  but  not  in  money.]  The  discretion  in  fixing  the  amount  of  relief  would  not 
be  absolute;  it  would  be  subject  to  the  control  of  the  auditors  in  auditing  their 
accounts.  [Patteson,  J. — It  is  contrary  to  the  whole  scope  of  the  Act  that  they  should 
be  intrusted  with  any  such  discretion.]  The  principal  object  of  this  order  is  to  point 
oat  when  the  relief  is  to  be  given,  and  the  overseers  would  be  bound  to  obey  it  in  its 
iprit ;  they  need  not  necessarily  fix  the  amount  themselves,  (a)  [Patteson,  J. — ^All 
tte  discretionary  powers  are  given  to  the  guardians  ;  and  the  words  of  the  54th  section 
ire  very  strong :  "  And  it  shall  not  be  lawful  for  any  overseer  of  the  poor  to  give  any 
fiufher  or  other  relief  or  allowance  from  the  poor-rate,  than  such  as  shall  be 
ordered  by  such  guardians  or  select  vestry,"  except  in  certain  cases  specified.]  Tlien, 
II  to  those  cases,  the  overseers  are  directed  to  obey  the  orders  of  justices ;  and  at  the 
ad  of  the  section  justices  are  prohibited  from  ordering  relief,  "  except  as  hereinbefore 
pnrrided."  If  that  refers  to  the  27th  section,  it  favours  the  argument  that  the  order 
iiioald  have  been  made  upon'  the  overseers.  [Coleridge,  J. — It  must  be  taken  to  apply 
to  that  which  immediately  precedes.]  Secondly,  at  all  events  the  order  ought  not  to  have 
ken  made  ex  parte  without  summoning  any  of  the  parties  interested  in  opposing 
it  Painter  v.  The  Liverpool  Gas  Company  (3  Ad.  &  £.  433)  (b)  lays  down  the 
general  principle,  that  no  man  is  to  be  punished  without  being  heard  in  his  defence ; 
and  that  principle  is  not  confined  to  the  cases  of  convictions  or  orders  of  maintenance ; 
it  extends  to  every  case  in  which  any  charge  or  burden  is  sought  to  be  imposed. 
[Coleridge  J. — Is  there  any  case  in  which  the  guardians  could  be  brought  by  sum- 
mons out  of  their  own  union  workhouse  ?  Patteson,  J. — Who  should  be  served  ?] 
There  would  be  no  more  difficulty  about  summoning  the  guardians  than  the  overseers ; 
«nd  the  guardians  might  send  some  one  to  represent  them  before  the  justices.  It  is 
dear  that  somebody  should  be  present  to  protect  the  rates,  otherwise  two  magistrates, 
opposed  to  the  existing  system,  might,  as  already  observed,  make  their  ex  parte  orders 
to  an  unlimited  extent.  [Williams,  J. — The  old  form  of  an  order  for  maintenance 
given  in  Bum's  Justice  (tit.  Poor,  p.  158,  Chetwynd's  edit.),  recites  that  the  over- 
seers had  been  duly  summoned.]  In  practice  the  overseers  did  attend  upon  these  appli- 
cations. [Coleridge,  J. — ^What  proof  is  required  to  support  the  present  order  ? 
Does  it  not  depend  upon  the  personal  knowledge  of  one  of  the  justices  ?]     Both  must 

(a)  By  an  order  of  the  Poor- Law  Commissioners     any  rent  due  from  him  to  the  company  for  the  supply 
tflfeid  April,  1842,  it  was  ordered  that,  '*If  any     of  gas,  sach  rent  should  be  recovered  by  the  company. 


IS 


_.  of  the  poor  of  any  parish  receive  an  order  or  their  clerk,  by  warrant  of  any  justice  of  peace 

the  hands  and  seals  of  two  justices,  accord-  for  the  town,  &c. ;  and  it  should  be  lawful  for  the 

to  the  provisions  X)f  the  said  Act,  directing  re-  company,  or  their  clerk,  or  for  any  person  acting 

Icf  to  be  given  to  any  aged  or  infirm  person,  with-  under  their  authority,  with  such  warrant,  to  levy  the 

Nt  toch  person  being  required  to  reside  in  any  sum  so  due  by  distress  and  sale  of  the  goods  of  the 

vorkbonse,  he  shall  forthwith  transmit  the  same  party  so  neglecting  or  refusing  to  pay,  or  the  same 

t»  the  relieving  officer  of  the  district,  to  be  laid  be-  might  be  recovered  by  action,  &c.    Held,  that  a 

.  tan  the  goardUns  at  their  next  meeting,  that  they  warrant  so  issued  by  a  justice,  without  previously 

«ay  be  enabled,  without  delay,  to  give  to  the  re-  summoning  and  hearing  the  party  to  be  distrained 

Mng  officer  the  necessary  directions  as  to  the  upon,  was  illegal,  though  a  summons  and  hearing 

■Mimt  and  nature  of  the  relief  to  be  given."    This  were  not  in  terms  required  by  the  Act.    Where  a 

•Kui  to  remove  the  difficulty  suggested  by  Mr.  magistrate  grants  a  warrant  in  the  nature  of  execu- 

halda  Patteson  as  to  the  exercise  of  any  discretion  tion,  he  is  bound  first  to  summon  and  hear  the 

\tf  tihe  overteen.  parties,  unless  the  statute  under  which  he  acts 

(6)  Paimter  v.  The  lArerpool  Gas  Company  (3  Ad.  dearly  renders  the  discharge  of  that  f auction  minis- 

ft  E.  433).    By  sUtute  establishing  a  gas-light  terial  only,  or  in  some  other  manner  dispenses  with 

cnnpanf ,  it  was  enacted,  that  if  any  person  should  the  summons  and  hearing. 

tdnt  or  BCglecty  for  ten  days  alter  demand,  to  pay  And  tee  Harper  v.  Corr  (7  T.  R.  375)  > 


be  Mtiflfied  as  to  the  &ct8,  which  must,  therefore,  be  {nroved;  and  one  of  Acmi 
in  addition,  certify  his  own  knowledge  on  the  subject.  This  writ  of  mandawn 
that  by  the  order  it  was,  "  upon  due  proof,"  found  and  adjudged,  &c. ;  and  the ovdv 
itself  says,  "  whereas  proof  hath  been  this  day  taken  before  us."  Beaidesy  the  adjodi- 
eation  involves  the  questions  both  of  settlement  and  chaigeability ;  for  it  finds  "  that 
the  said  Elizabeth  Pering  is  lawfully  entitled  to  relief  in  such  union."  [Coiabidoi,  J. 
•^Upon  both  those  points  there  would  be  an  appeal.]  That  is  extremely  doab^ 
[CoLBBiDGB,  J.— You  cauuot  doubt  that  the  moment  a  shilling  of  relief  had  been  gmn 
to  the  pauper,  she  might  be  examined  as  to  her  settlement,  and  removed.]  Tint 
would  not  be  in  effect  an  appeal  against  this  order,  which  there  are  no  means  of  get- 
ting rid  of,  although  made  eir  parte.  Contrary  to  every  principle  of  justice,  it  is  abn- 
Inte  in  the  first  instance. 

Lord  Dekman,  C.  J.— I  think  that  that  principle  must  prevail.  The  object  of 
this  order  is  to  affect  the  interest  of  the  parish  in  some  way,  to  a  certain  extent,  sad 
with  regard  to  matters  which  are  more  Ukely  to  be  in  the  knowledge  of  the  paddi 
(Officers  than  of  any  one  else.  It  is  true  that  a  certificate,  by  one  of  the  justices,  is 
required  to  be  contained  in  the  order,  certifying,  of  his  own  knowledge,  that  the  psity 
is  wholly  unable  to  work ;  but  it  is  not  said  that  that  certificate  shall  be  all-suffident; 
and  it  might  well  be  that  a  magistrate  should  bond  fide  give  such  a  certificate,  and 
yet  that  tiiose  best  acquainted  with  the  circumstances  might  be  able  at  once  to  ooa- 
vince  him  that  the  party  applying  for  relief  was  practising  mere  deception.  At  sD 
events,  we  must  adhere  to  the  principle  which  has  been  constantly  adopted  by  tte 
Courts  firom  a  sense  of  natural  justice,  even  in  cases  where  it  has  not  been  expwiily 
prescribed  in  the  Act  of  Parliament  under  which  the  proceedings'  have  taken  place; 
the  principle  that  where  a  party  is  to  be  affected  by  any  tlung  done  against  him,  whit- 
ever  the  jurisdiction  may  be,  he  ought  to  have  an  opportunity  of  shewing  cause  vl^ 
that  jurisdiction  should  not  be  exerdsed  against  him. 

Pattbson,  J.— When  this  oljjectbn  was  taken  I  was  desirous  of  seeing  what  tb 
practice  was  as  to  orders  of  relief  under  the  old  law ;  and  it  appears  that  the  sfeiMe 
9  Geo.  1,  c.  7,  s.  1,  expressly  prohibited  any  justice  firom  ordering  relief,  "  until  ndi 
justice  hath  summoned  two  of  the  overseers  to  shew  cause  why  such  relief  ahodd  ii0t 
be  given,  and  the  person  so  summoned  hath  been  heard,  or  inade  defiuilt  to  ^pev." 
If,  therefore,  when  relief  was  ordinarily  given  out  of  the  workhouse,  the  overseen  wm 
to  be  summoned,  surely  this  extraordinary  power,  contrary  to  the  general  policy  of  tk 
new  Act,  ought  not  to  be  exercised  without  summoning  either  the  gnardiana  or  tte 
'flvefseers,  as  the  case  may  be. 

WiiiLiAMS,  J. — The  general  principle  was  very  properly  admitted  by  Mr;  WatMi; 
onfy  he  sought  to  confine  it  to  cases  in  which  some  penalty  is  inflicted  on  an  indiii* 
dnal ;  but  tiie  principle  is  true  generally,  and  I  see  no  reason  why  it  ought  not  t» 
^pfy  here.  To  say  that  the  amount  is  small,  does  not  touch  the  principle;  aadi 
tfamk  the  safer  rule,  and  the  rule  more  accordant  to  principle,  as  well  as  authority,  iii 
that  there  should  have  been  a  summons  in  the  present  case. 

CoLBBiDGB,  J. — I  think  it  of  great  importance  that  the  principle  referred  to  Aaii 
prevail,  though  it  is  not  expressly  provided  by  the  statute ;  and  that  the  particB  to  bl 
affiected  by  an  order  of  this  description  should  have  the  opportunity  of  ccnning  bcfae 
the  magistrates  and  shewing  cause  why  it  should  not  be  made.  Hiis  order  deddK 
two  important  questions :  1st,  the  settlement  of  the  applicant  to  a  certain  extent;  ail 
2ndly,  the  inability  to  work.  Now  the  first,  involving  the  question  of  chaigeabi% 
as  well  as  the  place  of  settlement,  is  clearly  a  matter  of  interest  to  the  pariah,  and  lit 
parish,  by  its  officers,  ought  to  be  heard ;  but  then,  as  I  haife  already  and,  tiiere  wooH 
be  virtually  an  appeal  as  to  those  matters ;  because  the  parish,  having  given  TciiA 
might  remove.  As  to  the  other  matter,  either  the  perscmal  certificate  of  the  one  jnstke 
is  alone  sufficient,  or,  as  both  the  magistrates  are  to  use  their  discretion,  both  tn^ 
to  be  satisfied  of  the  inability  to  work ;  and  then,  as  to  the  one  who  does  not  oef^t 
this  point  stands  on  the  same  fi)Otuig  as  the  other ;  he  must  be  satisfied  by  nidsaiffi 
and  the  party  interested  in  opposing  the  order  o^igfat  to  be  heard.  But  ix  tiie  o«ti- 
ficate  of  personal  knowledge  stood  alone,  the  argument  would  be  egnaOy  atraog;  lit 
justice  whagifcs  such  a  certificate  can  only  mean  to  certify  of  his  own^famHt^  Ae 
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hiBty  to  work,  subject  to  the  fresh  light  which  may  be  given  him  fay  persons  hsmng 
Ibt  or  more  recent  information ;  and  a  gentleman  might  well  consider  himself  jasti- 
I  in  giving  such  a  certificate,  and  yet  afterwards,  upon  hearing  the  other  side,  be 
~  that  imposition  had  been  practised  upon  him ;  or  if  he  did  then  issue  his  cer- 
e,  it  would  be  founded  not  alone  upon  his  previous  personal  knowledge,  but  upon 
Mm  information  which  he  had  acquired,  taken  together.  Upon  this  ground,  there* 
Ik  I  think  the  order  bad. 

iRrtfoii  mentioned,  that  in  Bum's  Justice  (last  edit.),  tit.  Poor,  a  form  was  gives 
■tf  to  that  used  in  the  present  case. 

IHbd  Denman,  C.  J. — It  is  very  difficult  to  know  what  would  be  the  right  order. 
P  Judgment  for  the  defendanii, 

t 


Q.B.  Friday,  June  13. 

iTtLiR  Queen  v.  The  Justices  op  the  Eastern  Division  of  the  County  op 
**'  Sussex. 

Mandamus  tojtutices  to  hear  an  appeal-^Sufficiency  of  return. 

\  to  a  mandamuM,  commanding  justices  to  hear  an  appeal  against  an  order  qf  removal,  stated 
t  when  the  appeal  came  on  to  be  heard  be/ore  them,  the  appellants  objected  that  there  hating 
I  mo  complaint  in  writing,  the  order  was  bad;  that  the  objection  was  overruled;  and  that  the 
UoMts  did  not  at  any  time  during  the  hearing  of  the  appeal  take  any  other  objection  to  the 
r  ^removal  or  examination.  That  thereupon  the  respondents  objected  to  the  sufficiency  of  tki 
Mb  qf  appeal,  arguing  that  si^ficieni  etidence  to  support  the  order  remained  in  the  examina- 
\^MHiraversed  by  any  thing  in  the  grounds  of  appeal;  inasmuch  as  the  grounds  qf  appeal  eon* 
^  Mil  no  sufficient  traverse  qf  a  certain  material  portion  of  the  said  examination  (setting  it*  out)  / 
miikai  the  justices,  after  argument,  decided  in  favour  qf  the  objection,  and  that  the  grounds  qf 
Jfeai  were  in  that  respect  insufficient.  That  the  appellants  did  not  qfer  or  claim  to  go  into  any 
mfj^part  of  their  ease,  or  require  that  the  respondents  should  be  put  to  proof  qf  any  part  qf  their 
j.er  require  the  decision  of  the  justices  upon  any  other  point  or  matter  in  or  arising  from  the 
fSfffeai;  and  that  thereupon  the  justices  confirmed  the  order  and  directed  the  appellants  ta 
Ate,  That  inasmuch  as  the  said  appeal  had  been  already  duly  heard  and  determined  by 
I  m  aforesaid,  they  had  not  caused  continuances  to  be  entered  upon  the  said  appeal,  nor  had 
'ward  and  determined  the  merits  thereof,  as  commanded  by  the  writ. 
\  demurrer,  a  sufficient  return ;  because,  if  true,  the  justices  had  heard  the  appeal :  if  nets 
'  f  to  have  been  traversed, 

jKANDAMUS  to  the  justices  of  the  eastern  division  of  the  county  of  Sussex,  com* 
A*  manding  them  to  enter  continuances  upon,  and  hear  the  appeal  of,  the  church- 
Bp*  and  overseers  of  the  poor  of  the  parish  of  Westham,  in  the  liberty  of  Pevensey, 
pfenaid  county,  against  an  order  of  two  justices  for  the  removal  of  Henry  Climpson 

Enree  children  from  the  parish  of  Eastbourne,  iii  the  said  county,  to  the  said 
Westham. 
: — "  True  it  is  that  the  said  appeal  in  the  said  writ  mentioned  was  entered  at 
mid  last  Easter  Greneral  Quarter  Sessions  of  the  Peace  holden  in  and  for  the  eastern 
IpM  flf  the  county  of  Sussex,  at  Lewes,  in  the  said  county,  by  and  on  behalf  of  the 
Qs  and  overseers  of  the  poor  of  the  parish  of  Westham,  in  the  liberty  of 
f,  in  tiie  said  county,  against  an  order  under  the  hands  and  seals  of  two  of  the 
I  of  the  peace  and  justices,  for  the  removal  of  the  said  Henry  Climpson  and 
I'tbree  children,  Naomi,  Reuben,  and  Olivia,  from  the  said  parish  of  Eastbourne, 
~  1  county^  to  the  said  parish  of  Westham,  as  in  the  said  writ  is  mentioned ;  never* 
e,  llie  said  keepers  of  the  peace  and  justices,  do  further  most  humbly  certify  and 
■t  the  said  appeal  in  the  said  writ  mentioned  duly  came  on  for  hearing  and 
m  xm,  the  said  keepers  of  the  peace  and  justices-~that  is  to  say,  before  us,  the 
able  Henry  Thomas,  Earl  of  Chichester,  Henry  Blackman,  and  John 
KWboOgar,  Bsqrs.,  and  others  our  follows,  justices  of  our  Sovereign  Lady  the 
mtk  aHigned,  &c.,  at  the  said  last  Easter  General  Quarter  Sessions  of  the  P^ace, 
(^  A  and  for  the  eastern  division  of  the  said  county  of  Sussex,  to  wit,  on  the  10th 
^%f  Jfffil,  in  the  year  of  our  Lord  1844,  at  Lewes,  in  the  said  county ;  and  the 
~     I  and  overseers  of  the  poor  of  the  said  paririi  of  Westham  did  then  and 
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there  appear  before  us,  the  8aid  keepers  of  the  peace  and  jostima*  by  their  eooBHiiB 
appdlants  in  Ihe  said  i^peal,  and  the  churchwardens  and  overseers  of  the  poor  of  Ihe 
said  parish  of  Eastbourne  did  then  and  there  appear  before  us  the  said  keepers  of  tbe 
peace  and  justices,  by  their  counsel,  as  respondents  in  and  to  the  said  appeal ;  and  tk 
said  appeal  having  so  come  on  for  hearing  and  trial  before  us,  and  the  Mid  i^ipelisBtB 
and  respondents  so  then  and  there  appearing  before  us,  by  their  lespeodve  emmsd  si 
aforesud,  it  was  then  and  there  admitted  before  us,  by  and  on  behalf  of  liie  aakl  respoh 
dents,  that  due  notice  of  the  said  appeal  had  been  given  by  the  said  appeUants,  and^ 
a  statement  in  writing  of  the  grounds  of  the  said  appeal  had  been  duly  sent  to  theosov 
seers  of  the  said  parish  of  Eastbourne  by  the  overseers  of  the  said  parish  of  Westhsa,. 
as  by  law  is  required ;  and  the  said  order  of  removal  in  the  said  writ  mentioned,  sai 
against  which  the  said  appeal  was  so  entered  as  aforesaid,  was  then  and  there  prodaoeil 
and  was  present  in  court  before  us,  the  said  keepers  of  die  peace  and  justices,  and  tie 
examination  upon  which  the  said  order  of  removal  had  been  made,  and  the  statesMrt 
in  writing  of  the  grounds  of  the  said  appeal  also  then  and  there  were  produced,  and  wot 
present  in  court  before  us,  the  said  keepers  of  the  peace  and  justices ;  and  we  hualify 
certify  and  return  that  the  said  order  of  removal,  the  said  examination,  and  the  said  stsl^ 
ment  of  grounds  of  appeal,  were  and  are  respectively  as  follows  (setting  out  an  eraminstif, 
and  twenty-five  grounds  of  appeal,  which,  for  the  purposes  of  this  case,  it  is  nnneccsssiy  to 
insert  here).  And  we,  the  said  keepers  of  the  peace  and  justices,  do  further  hmutf 
certify  and  return,  that  we  did  thereupon  then  and  there  proceed  to  hear  and  dder* 
mine  the  said  appeal,  having,  as  we  humbly  conceived,  and  still  humbly  conceive,  jvih 
diction  to  hear  and  determine  the  same;  and  we  humbly  certify  and  return  thatlk 
counsel  for  the  said  appellants  did  then  and  there,  on  the  hearing  of  the  said  appeal,  ob- 
ject to  the  validity  of  the  said  order  of  removal,  and  did  thereupon  then  and  there  Ufgm 
before  us,  the  said  keepers  of  the  peace  and  justices,  that  the  said  order  was  bad  in  hnr, 
and  could  not  be  sustained,  on  the  ground  that  the  said  order  of  removal,  and  the  sai 
examination  on  which  the  same  was  made,  did  not»  nor  did  either  of  them,  set  out  or  shsv 
that  a  complaint  had  been  made  in  writing  by  the  churchwardens  and  overseers  of  Iks 
said  parish  of  Eastbourne,  before  the  justices  who  made  the  said  order  of  removal ;  wai 
also  because  the  said  order  of  removal  and  the  said  examination  did  not.  nor  did  cite 
(tf  them,  set  out  or  shew  that  a  copy  of  such  complaint  had  been  sent  to  the  said  apfri* 
lants ;  and  the  sud  counsel  for  the  said  appellants  did  then  and  there  aigue  and  mil* 
tain  before  us,  that  it  was  and  is  necessary  and  requisite  by  law  that  the  crimphintrf 
the  churchwardens  and  overseers  of  a  removing  parish  shoidd  be  a  complaint  in  wiitiK  k 
and  that  a  copy  of  such  complaint  should  be  sent  by  the  removing  parish  to  the  poM  m 
to  which  the  pauper  is  removed;  and  the  counsel  for  the  respondents  did  then  and  tef  ii 
deny  the  validity  of  the  said  objection,  and  did  then  and  there  argue  and  maintain  bdbie  }i 
us  that  it  was  not  and  is  not  necessary  or  requisite  by  law,  that  the  complaint  of  tte 
churchwardens  or  overseers  of  a  removing  parish  should  be  a  complaint  in  writinft  tf 
that  a  copy  of  such  complaint  should  be  sent  by  the  removing  parish  to  the  puiSitt 
which  the  pauper  is  removed.  Whereupon  we,  the  said  keepers  of  the  peace  and  jsi'* 
tices,  having  duly  heard  and  considered  the  said  objection,  and  the  argoments  of  tk 
said  counsel  on  either  side  respectively,  and  then  humbly  conceiving,  as  we  still  hndto 
conceive,  that  the  said  objection  so  taken  to  the  said  order  was  invalid,  did  tiien  M 
there  overrule,  decide  against,  and  refuse  to  allow  the  objection  so  taken  by  thecooBNl 
for  the  said  i^pellants  to  the  said  order  as  aforesaid ;  and  we  further  humbly  eetHf 
and  return  that  the  said  appellants  did  not  then  and  there,  at  anytime  during  thehw^ 
ing  of  the  said  appeal,  in  any  way  ndse  or  take  before  us,  the  said  keepers  of  the  pesos 
and  justices,  any  other  objection  whatever  to  the  said  order  of  remo^,  or  to  the  aid 
examination,  except  the  objection  herein  above  mentioned ;  and  we  further  humbfy  ca* 
tify  and  return,  that  thereupon  the  counsel  for  the  respondents  did  then  and  there  object 
to  the  sufficiency  of  the  said  grounds  of  appeal,  and  ^d  then  and  there  argue  before  n 
that  sufficient  evidence  to  maintain  and  support  the  said  order  of  removal  reiiiaiiiedii 
the  said  examination  untraversed  by  any  thing  in  the  said  statement  of  groondicf 
appeal,  inasmuch  as  the  said  grounds  of  appeal  contained  no  sufficient  traverse  or  dand 
of  a  certain  material  portion  of  the  said  examination  on  which  the  said  order  was  mede; 
that  is  to  say,  of  the  following  portion  of  the  said  examination : — *  Mr.  Boades  tfaeB 
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ptqtmni  tome  furnitare  for  me,  and  placed  me  in  a  parish  house  hired  by  the  said 
ptriah  of  Westham,  but  atuate  in  the  parish  of  Pevensey.  I  resided  in  the  same  heose 
ior  the  next  sixteen  or  seventeen  years  without  paying  any  rent  or  other  acknowledg* 
ownt  to  the  parish  officers  of  Westham  for  the  same.' 

''And  the  said  appeUants,  by  their  counsel  then  and  there  before  us,  denied  and  argued 
igftinat  the  validity  <^  the  said  objection  to  the  sufficiency  of  the  said  grounds  of  appeal ;  and 
wCp  the  said  keepers  of  the  peace  and  justices,  having  then  and  there  heard  and  considered 
the  aaid  objection  to  the  siud  grounds  of  appeal,  the  arguments  used  respectively  by  the 
appellants  and  respondents  touching  the  same,  and  being  of  opinion  that  the  said  objec- 
tMn  to  the  sufficiency  of  the  said  grounds  of  appeal  as  aforesaid  was  a  valid  objection, 
md  that  the  said  grounds  of  appeal  were,  in  that  respect,  insufficient,  and  that  suffi- 
nent  evidence  to  maintain  the  said  order  of  removal  did  remain  in  the  said  examination 
mitniversed  by  any  thing  in  the  said  statement  of  grounds  of  appeal,  did  then  and  there 
icciordingly  decide  in  favour  of  and  allow  the  said  objection  of  the  said  respondents  to 
tihe  aaid  grounds  of  appeal,  and  did  then  and  there  decide  that  the  said  grounds  of  appeal 
were,  in  respect  as  aforesaid,  insufficient.  And  we  do  further  humbly  certify  and  return, 
kbat  the  counsel  for  the  appellants  then  and  there  raised  before  us  no  other  objection 
vrimtsoever  to  tbe  said  order  or  the  said  examination,  except  as  above  stated,  and  did 
not  offier  or  claim  to  go  into  any  other  or  further  part  of  the  case  of  the  said  appellants, 
atiier  in  matters  of  law  or  matters  of  fact,  and  did  not  require  or  demand  that  the 
leqiondents  should  be  put  to  proof  or  give  any  evidence  in  support  of  any  part  of  their, 
liie  jespondents',  case,  or  of  any  averments  in  the  said  order  of  removal  or  examination 
oontained,  and  did  not  require  the  decision  of  us,  the  said  keepers  of  the  peace  and  jus- 
tioes,  upon  any  other  pomt  or  matter  in  or  arising  from  the  said  appeal,  except  as  above 
stated.  And  we  further  humbly  certify  and  return,  that  we,  the  said  keepers  of  the 
pcece  and  justices,  did  thereupon  then  and  there,  as  we  humbly  conceived  we  were 
iKNUid  in  law  to  do,  determine  and  adjudicate  on  the  said  appeal  in  favour  of  the  respon- 
dents, and  did  then  and  there  confirm  the  said  order  of  removal,  and  did  make  order 
Ant  the  said  churchwardens  and  overseers  of  the  poor  of  the  said  parish  of  Westham, 
some  or  one  of  them,  should  forthwith,  upon  being  served  with  our  order,  or  a  true  copy 
dwreof,  together  widi  a  certificate  of  tiie  amount  of  the  costs  and  expenses,  pay,  or 
oanae  to  be  paid,  to  the  churchwardens  and  overseers  pf  the  poor  of  the  parish  of  East- 
bonne,  some  or  one  of  them,  the  sum  of  17/.  13s.  for  their  costs  incurred  in  disputing 
tlie  aaid  appeal ;  and  also  the  farther  sum  of  4/.  12s.  6d.,  being  the  cost  and  expense  of 
tlie  relief  and  maintenance  of  the  paupers  from  the  time  of  the  notice  of  such  paupers 
hmng  become  chargeable,  having  been  sent  by  the  said  parish  of  Eastbourne  to  the 
Sttd  parish  of  Westbun,  to  the  time  of  making  that  our  order. 

**  And  we  now  humbly  return  and  certify  &t,  inasmuch  as  the  said  appeal  has  been 
already  duly  heard  and  adjudicated  on  and  determined  by  us,  the  said  keepers  of  the 
peace  and  justices,  in  manner  and  form  as  aforesaid,  we  have  not  caused  continuances 
to  the  next  General  Quarter  Sessions  of  the  Peace,  after  the  teste  of  the  said  writ,  holden 
in  and  for  the  eastern  division  of  the  said  county,  to  be  entered  upon  the  said  appeal, 
igainat  the  said  order,  nor  have  we,  at  the  said  next  General  Quarter  Sessions  of  the 
EVace«  heard  and  determined  the  merits  of  the  said  appeal,  as  by  the  said  writ  we  were 
Bomnuuided  to  do." 

Demurrer  and  j<»nder. 

The  points  for  aigument  on  tins  demurrer  were : — 

First.  That  it  appears  by  the  return  to  the  writ  of  mandamus  herein,  that  the  aaid 
inatieea  refused  to  hear  or  determine  the  merits  of  the  said  appeal. 

Second*  That  it  also  appears  that  they  did  not  in  fiiurt  hear  or  determine  the  merits 
it  the  aaid  appeaL 

Tliird.  That  t{ie  erroneous  decision  as  to  the  grounds  of  appeal  set  forth  in  the 
wtnm  is  no  sufficient  reason  for  the  neglect  and  refusal  to  hear  and  determine  the 
iierits  of  the  said  appeal. 

Fourth.  That  the  return  contains  no  sufficient  reason  why  the  writ  was  not 


gherbert,  in  support  of  the  demurrer. — This  return  shews  no  sufficient  excuse 
or  not  hearing  the  appeal  on  its  merits.    It  states  that  two  objections  were  made  by 


ibm  appellaitts  to  the  validity  of  the  order  of  removal,  which  the  Sesnona  over 
and  that  then  the  respoadents  took  an  objection,  in  the  nature  of  a  general  den 
to  all  the  grounds  of  appeal, — which,  as  they  contended,  left  ontraveraed  suf 
evidence  to  support  the  order.  The  Sessions  decided  in  f&vour  of  that  objectioQ 
therefore  confirmed  the  order  of  removal ;  in  effect,  they  decided  that  because  f 
tion  of  the  examination  was  left  untraversed,  therefore  the  order  must  be 
although  there  had  been  no  complaint,  no  chargeability,  or  even  though  thei 
been  a  subsequent  settlement.  [Coleridge,  J. — Surely  you  do  not  mean  that  b 
the  respondents  objected  to  the  sufficiency  of  the  groimds  of  appeal,  therefor 
admitted  all  the  facts  ?]  The  nature  of  the  objection  implied  such  an  admi 
because  it  assumed  this  shape,  "  admitting  every  thing  that  you  state  in  the  g 
of  appeal,  still  there  is  sufficient  to  support  the  order."  [Patteson,  J.— The  [ 
on  which  the  mandamus  went  was  that  the  appeal  had  been  dismissed  without  c 
ing ;  then  the  return  says  that  you  did  not  offer  or  claim  to  go  into  any  otht 
of  your  case  ;  that  you  did  not  require  or  demand  that  the  respondents  should 
to  proof  of  any  part  of  their  case,  and  did  not  require  the  decision  of  the  j 
upon  any  other  point ;  can  you  contend  that  that  is  not  an  answer  ?]  That  sta 
is  wholly  beside  the  question ;  the  grounds  of  appeal  had  put  the  respondents 
proof  of  several  particulars,  and  they  were  bound  to  go  into  evidence  to  supp< 
order ;  but  then  it  was  quite  useless  for  the  appellants  to  do  more  after  th 
sions  had  decided  against  them  upon  one  sweeping  objection  to  the  whole  o 
grounds  of  appeal.  [Patteson,  J. — Nothing  occurred  at  the  Sessions  to  preclu 
from  going  into  your  case.]  In  effect,  the  decision  of  the  Sessions  did  so.  Ou 
objection  to  the  order  was,  that  there  had  been  no  complaint ;  and  the  Sessions 
decided  against  us  upon  that,  the  application  for  a  mandamus  was  made, 
answered  that  we  had  waived  the  objection ;  and  the  justices,  instead  of  this  ^ 
statement,  should  have  raised  that  point,  (a)  [Colbbidge,  J. — If  you  say  th< 
been  no  hearing,  that  is  a  traversable  fact.]  The  return  itself  is  insufficient, 
out  many  grounds  of  appeal ;  but  does  not  shew  that  they  were  all  disposed  of, 
by  hearing  or  waiver.  In  J^.  v.  The  Justices  of  Lancashire  (4  Q.  B.  9 10), (6) 
in  effect  held,  that  if  the  Sessions  decide  a  sufficient  notice  to  be  insufficient,  it 
objection  to  the  issuing  of  a  mandamus  that  the  party  did  not  ask  the  Session) 
into  the  rest  of  the  case.  [Patteson,  J.— The  decision  of  the  Sessions  hei 
went  to  this,  that  the  respondents'  was  a  proved  case.]  Yes ;  proved  upon  all  ] 
the  complaint  amongst  others ;  that  is  the  objection. 

J,  J,  Johnson  and  Creasy,  contrk,  were  not  called  upon. 

Lord  Dbnman,  C.J. — If  this  return  be  true,  then  the  Sessions  have  heard  the  i 
From  what  took  place  before  them  they  have  drawn  the  inference  that  the  app 
did  not  desire  that  any  other  part  of  the  case  should  be  gone  into.  There  n: 
judgment  for  the  defendants. 

Patteson,  J. — If  false,  the  return  ought  to  have  been  traversed. 

Williams,  J.,  and  Colebidgb,  J.,  concurred. 

Judgment  for  the  defendi 

(a)  See  R,  v.  The  Justices  of  East  Sussex  (1  New  section  79,  mut  ela|Me  before  the  actnal  i 
Sess.  C.  448,  and  ante,  p.  167).  and  in  addition  of  tiie  fourteen  days  whic 

(b)  Id  R.  v.  Lancashire  Justices  (4  Q.B.  910,  3  G.  by  section  81,  elapse  after  notioe  of  gionn^ 
A  D.  296),  it  was  held  that,  under  stat.  4  &  5  Wm.  peal,  before  the  Sessions  at  which  the  appi 
4,  c.  76,  after  the  service  of  a  suspended  order  of  be  tried ;  and  the  Sessions  hsTing  refused  t 
removal,  the  parish  to  which  theremoTal  tnkes  place  tain  an  appeal  on  the  ground  of  the  insoflBc 
need  not  appeal  to  a  Sessions  oommencing  before  such  a  notioe  of  appeal,  a  nurndstmus  was  gr> 
the  expiration  of  the  twenty-one  days,  which,  by  compel  them. 
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Q.B.  Wednesday,  June  27. 

Thi  Qvsex  v.  Mitchell  Gbeenawat  and  Chablbs  Abthub  Dodo. 

The  Qvebn  v.  Geobge  Cabet. 

mm  Office  tuipttna^Produetion  qf  raie-bookf  by  parUh  offietn  at  Petty  Se§rioHt,on  ApplieaHom 

for  order  of  removal. 

'9  Ctmi  hn  jwruiietum  to  ietue  a  writ  qf  ntbpcena  duces  tecum  out  qf  the  Cfroten  Office,  eom- 
wmdingparieh  qffleere  to  produce  their  rate-books  before  justice  at  Petty  Sessions  on  an  appHea* 
\tmfbr  an  order  of  removal ;  and  there  is  no  privilege  exempting  parish  officers  from  obedience 
» such  a  writ,  on  the  ground  that  the  books  would  furnish  evidence  against  their  own  parish, 
r^fore,  where  a  sukpeena  duces  tecum  has  issued  under  such  circumstances  and  is  disobeyed,  the 
bwf  will  grmU  an  attachment, 

|ASHLEY  {Comer  with  him)  moved  m  last  IVinity  Term  (June  11),  on  behalf 
of  the  overseers  and  guardians  of  the  poor  of  the  parish  of  St.  Ann,  Westmin- 
r,  for  a  rule  to  shew  cause  why  an  attachment  should  not  issue  against  Mr.  Mitchell 
imAway  and  Mr.  Charles  Arthur  Dodd,  vestry  derk  and  solicitor  of  the  parish  of  St. 
a,  Gamberwell,  for  disobeying  a  writ  of  subpana  duces  tecum,  issued  from  the  Crown 
be  under  the  fiat  of  this  Court,  requiring  them  to  produce  before  justices  in  Petty 
sons  rates  made  for  the  relief  of  the  poor  of  their  parish,  for  the  purpose  of 
ling,  by  legal  evidence,  that  a  party,  through  whom  a  settlement  was  claimed  in 
t  parish,  had  been  duly  assessed  to  the  poor-rate,  as  required  by  the  Poor  Law 
leodment  Act,  4  &  5  Wm.  4,  c.  76^  s.  66,  on  an  application  for  an  order  of  removal 
I  pauper  to  the  parish  of  Camberwell.  The  affidavits  in  support  of  this  motion 
e»  that  the  parties  attended  before  the  magistrates,  but  did  not  bring  with 
B  any  of  the  books  or  documents  mentioned  in  the  subpoena,  contending  that 
Court  had  no  authority  to  issue  a  subpcena  returnable  at  a  Petty  Sessions 
joEtices,  and  that  the  overseers  of  Camberwell,  or  their  solicitor,  could  not  be 
palled  to  produce  evidence  against  their  own  parish.  Now  the  practice  of  issuing 
poenas  for  appearance  before  justices  in  Petty  or  Special  Sessions  is  stated  in 
net's  Practice  of  the  Crown  side  of  this  Court  (p.  256)  to  have  existed  as  fieur  back 
an  be  ascertained,  and  is  referred  to  by  the  Court  in  Reg,  v.  Lydeard  St,  Law- 
fe  (1 1  A.  &  E.  627).  The  power  of  this  Court  to  issue  subpoenas  for  the  assizes  was 
itioned  in  Rex  v.  Ring  (8  T.  R.  585),  but  was  distinctly  recognized  and  sup- 
ted,  after  argument  and  inquiry.  And  in  Rex  v.  Brovmell  (I  A.  &  £.  598),  where  an 
chment  for  disobedience  to  a  subpoena  issued  by  the  Quarter  Sessions  was  applied 
and  refused,  it  was  pointed  out  by  the  judges  that  the  proper  course,  if  proceed- 
I  by  attachment  were  intended,  would  have  been  to  issue  a  subpoena  from  the  Crown 
ice.  It  is  then  submitted  that  these  parties  were  clearly  bound  at  least  to  bring 
ir  books  with  them,  and  it  would  then  be  for  the  Court  to  decide  whether  the  pro- 
tion  ought  to  be  enforced  (Pickering  v.  Noyes,  1  B.  &  C.  263)  ;  but  they  were  also 
irly  bound  to  produce  them ;  if  not,  there  is  a  wrong  without  a  remedy.  This  is 
wn  by  the  case  of  Reg,  v.  Orton,  decided  last  Term  (9  Justice  of  the  Peace,  p.  263, 
I  mUe,  p.  243),  in  which  it  was  held,  that  secondary  evidence  was  not  admissible 
ere  a  summons  had  been  issued  by  the  justice  requiring  parish  officers  to  bring 
e*bookB,  and  that  the  books  must  be  produced.  As  to  the  solicitor,  he  has  no 
re  privilege  than  his  client  {Boe  dem,  Courtail  v.  Thomas,  9  B.  &  C.  293) ;  and 
I  case  may  be  considered  on  the  same  principle  as  Pudsey  Dawson* s  case,  decided 
I  Term,  in  which,  upon  demurrer  to  a  return  to  a  mandavius  to  produce  books  in 
adi  the  party  had  an  interest,  there  was  judgment  for  the  defendant.  In  Geerg  v. 
^^dns  (2  Lord  Elay.  851),  the  Court  compelled  the  production  of  the  transfer-books 
the  East-India  Company ;  and  in  Blakeg  v.  Porter  (1  Taunt.  386),  the  defendant 
m  action  was  compelled  to  produce  a  lease  granted  to  him  by  the  plaintiff, 
oe  documents  are  not  title-deeds,  and  this  id  merely  an  inquiry  touching  certain 
ined  legal  riehts,  and  not  impeaching  any  property  belonging  to  the  parish ;  thoueh 
tkmpMtm  V.  Swettenham  (5  Mad.  16),  it  was  held  that  a  plaintiff  is  entitled  to  tibe 
iteclknof  adeed  by  the  defendant  which  sustaina  his  title.  Besides,  the  overseers  of 
inberweU  are  not  technically  parties  to  tiiis  proceediDg,  altiioogh  in  an  appeal  against 
f  OL.  I.  a 
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the  order  they  would  be,  and  a  notice  to  produce  would,  in  that  caae*  be  sufficient  t 
let  in  secondary  evidence  of  the  rating.  It  is  not  proposed  to  argue  that  these  paitic 
would  be  compellable  to  give  oral  evidence,  but  it  is  clear  they  were  bound  to  prodac 
the  books,  or  at  least  to  bring  them,  leaving  it  to  the  decision  of  the  justices  whette 
they  were  bound  to  produce  them.  In  Hex  v.  Cfreai  Faringdom  (9  B.  &  C.  541),  i 
was  held  that  a  rated  parishioner,  even  though  he  had  no  right  of  appeal,  or  alter  dM 
tame  for  appeal  was  expired,  was  entitled  to  inspect  the  bodes  of  accounts,  and  hm 
the  pauper  has  a  direct  interest  in  the  rates ;  and  in  May  v.  Gw^um  (4  B.  &  Aid.  901), 
although  the  Court  refused  to  compel  the  production  of  parochial  doconcpts  for  prifirti 
purposes,  it  wais  said,  "  that  if  the  papers  had  been  wanted  for  the  purpose  oCadmc^ 
any  parochial  right,  the  case  would  have  been  different." 

Montague  Chambers  and  BovUl  shewed  cause  in  the  first  instance. — ^There  are  ill 
questions  to  be  considered  here :  first,  as  to  the  right  to  issue  a  subpoena  firom  Ilii 
Court  in  such  a  case ;  and  secondly,  the  important  one,  whether  parties  are  entitled  l» 
get  evidence  out  of  the  mouths  of  their  adversaries.  Thus  one  ground  of  objection  is,  iak 
die  vestry  clerk  and  solicitor  of  Uie  parish  were  parties.  Now  it  has  been  decided  bjrtiB 
Court  that  inhabitants  could  not  be  required  to  give  evidence  (Rex  v.  Wabum^  10  EMh 
395;  Rexy.  Hardwick,  11  East,  578 ;  WorraU  v.  Jones,  7  Bing.  398)  ;  and  there  ills 
difference  between  oral  and  documentary  testimony  in  this  respect.  The  next  queslki 
is,  are  these  adverse  parties  ?  It  is  submitted  they  are.  They  are  in  the  situatkAd 
trustees  for  the  parishioners,  on  whom  a  burden  is  sought  to  be  cast  by  this  procee2m« 
The  case  of  May  v.  Gwynne  only  recognizes  the  distinction  between  public  and  fninll 
documents,  and  decides  nothing  on  the  question  of  parties  being  bound  to  prodM 
evidence  against  themselves.  But  as  to  the  first  point,  the  production  of  documenti  ii 
never  compelled  firom  a  party  in  either  civil  or  criminal  cases.  There  is  no  anthod^ 
shewn  for  issuing  the  writ  in  this  case,  except  the  statement  in  the  Book  of  Fncliflli 
There  is  no  cause  in  this  court,  or  in  any  court  of  record.  [Loan  Dbkhav,  C.  Jw— 
Mr.  Jones,  the  Master,  states  tiiat  he  has  fifty  years'  experience  of  the  issuing  4 
subpoenas  to  Petty  Sessions.]  There  is  no  instance  of  an  attachment  having  oeqi 
granted  for  disobeying  such  a  writ.  The  practice  may  have  grown  up  impropcdjj 
tiie  question  is,  whe&er  it  ought  to  be  continued ;  and  this  is  a  question  timt  m 
never  yet  been  determined. 

Pashley  and  Comer,  (a)  in  reply. — ^The  power  of  the  Court  to  issue  the  writ  €■ 
scarcely  be  questioned  after  the  bng  practice  stated  by  the  Master,  and  the  distinct  reoKfa 
nition  of  the  authority  to  issue  subpoenas  to  Courts  of  Assize  and  Quarter  Session  in  m 
cases  of  Rex  v.  Ring,  Rex  v.  Broumell,  and  Rex  v.  Dixon  (3  Burr.  1687) ;  and  if  At 
Court  has  the  power  of  issuing  the  writ  for  production  before  courts  of  record,  vMii 
tibemselves  have  authority  to  issue  subpoenas,  h  fortiori,  it  must  have  that  power  in  tb' 
case  of  jurisdictions  which  have  no  such  authority,  and  where,  if  this  Court  refuses  fs: 
interfere,  a  fiedlure  of  justice  must  take  place.  In  its  origin,  this  practice  was  probsli^ 
a  branch  of  that  general  superintending  jurisdiction  which  this  Court  exercises  oici 
inferior  courts  and  jurisdictions  by  means  of  the  writ  of  certiorari,  the  writ  of  pnet* 
dendo,  the  writ  of  prohibition,  and  especially  by  the  writ  of  mandamus;  and  this  rief 
is,  to  some  extent,  supported  by  the  circumstance  that  before  the  statute  of  9  Asne, 
c.  20,  requiring  a  return  to  be  made  to  the  first  writ  of  mandamus,  it  was  the  practice 
to  issue  aUas  and  pluries  writs,  which  were  in  form  writs  of  subpoena,  a  penete 
being  expressed  for  non-performance  of  the  act  required,  first  of  40/.,  and  then  of  80L 
Many  precedents  in  this  form  will  be  foimd  in  the  old  books  of  entries,  and  in  tUl 
view  every  authority  to  issue  a  writ  of  mandamus  may  be  cited  as  an  authority  for  dai 
writ ;  and  it  may  be  said  of  it,  as  is  said  of  mandamus  by  Lord  Mansfield,  in  Rex  n 
Barker  (3  Burr.  1267)  :  "  It  was  introduced  to  prevent  disorder  from  the  Mure  i 
justiee  and  defect  of  police ;  therefone  it  ought  to  be  used  upon  all  occasions  what 
the  lav  has  established  no  specific  remedy,  and  where  in  justice  and  good  government 
there  ought  to  be  one.'*     It  is  also  submitted,  that  the  authority  to  issue  the  writ  ia 

(a)  An  objection  was  taken  to  the  right  of  a  se-  then  two  or  more  counsel  mifht  be  heard  ia  ic|lfi 

cond  counsel  to  be  heard  on  moving  for  a  rule,  but  as  they  misht  in  support  of  £e  rak,  if  eanse  wnt 

Corner  contended  that  when  cause  was  shewn  in  the  pot  she  wn  m  the  iirst  instance ;  and  tilt  ONDrthaii 

first  instance,  that  general  rale  did  not  applf ;  that  him  sccordin^ly. 
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ttnt  pwrfJCTihr  case  is  distinctly  recognized  and  referred  to  by  the  Court  in  the  cases 
tf  Res  ▼.  Lydemrd  St  Lawrence  and  Reg.  v.  Orion,  akeady  cited.    With  respect  to 
the  second  point,  viz.  the  production  of  the  documents  by  the  overseers,  Ihe  cases  of 
Icar  ▼.  Wobwm  and  Rex  v.  Hardmck  can  scarcely  be  considered  now  as  of  any  autho- 
litf  on  this  point ;  for  on  examination  of  those  cases,  it  will  be  found  that  the  decision 
tamed  mainly  on  the  incompetency  of  the  parties,  by  reason  of  their  interest,  and  as  being 
ivties  to  the  suit,  which  objection  was  removed,  first  by  stat.  54  Geo.  3,  c.  170,  s.  9, 
iad  unce  by  3  &  4  Vict.  c.  26,  s.  2.  which  provides,  "  That  no  churchwarden,  over- 
Mr,  or  other  officer,  &c.  shall  be  disabled  or  prevented  from  giving  evidence  on  any 
trial,  iq>peal,  or  other  proceeding,  by  reason  only  of  his  being  a  party  to  such  trial, 
fte.,  or  df  his  being  liable  to  costs  in  respect  thereof,  when  he  shall  be  only  a  nominal 
pnty  to  such  trial,  &c.  and  shall  be  only  liable  to  contribute  to  such  costs  in  commont 
mSA  the  other  ratepayers  of  such  parish,"  &c.     Moreover,  the  overseers  of  Camber-. 
«dl  are  not  parties  in  this  case.    The  cases  of  Rex  v.  JFobum  and  Rex  v.  Hardwick: 
tave  cases  of  appeal ;  but  this  is  an  ex  parte  proceeding,  of  which,  but  for  the  neces- 
itf  of  the  evidence  in  question,  no  notice  need  be  or  would  be  given  to  that  parish. 
UeaaDy  &e  order  is  made  in  the  absence  and  without  the  knowledge  of  the  parish . 
Id  which  the  pauper  is  to  be  removed.    The  only  person  in  the  situation  of  an  oppo- 
lite  party  in  this  proceeding  is  the  pauper  himself,  who  is  generally  present,  and  who 
mfjtkt  at  least  to  have  notice  of  it ;  it  is  not  until  an  order  is  made  and  an  app^  entered, 
^  t  the  other  parish  becomes  a  party  to  any  proceeding  at  all ;  and  on  the  hear-- 
;  of  an  appeal  it  is  the  constant  practice  to  produce  the  rates,  on  a  notice  for  that 
!  from  the  opposing  party ;  but  in  this  proceeding,  the  other  parish  not  beings 
',  a  notice  to  produce  would  not  suffice  to  render  secondary  evidence  admis- 
And  even  if  it  would,  a  fedlure  of  justice  would  often  take  place  from  the 
ifeSeolty  of  procuring  secondary  evidence ;  as  it  is  the  rating  or  assessment  of  the 
'  that  must  be  proved,  and  not  the  mere  payment  of  the  rate,  and  there  is  no  - 
I  to  compel  an  inspection  of  the  rates,  except  by  rated  inhabitants.    Therefore, 
» is  the  greatest  necessity  for  the  present  course  of  proceeding,  as  it  is  frequently 
merely  a  question,  whether  parish  A.  or  parish  B.  shall  maintain  a  particular 
r;  but  with  r^ard  to  a  large  class  of  her  Majesty's  subjects,  viz.  natives  of 
i,  Scotland,  and  the  Channel  Islands,  it  would  be  a  question  whether  they  should 
I  enabled  to  prove  their  claim  to  a  settlement  in  this  country  at  all.     In  Doe  dem^ 
Iqf  Egremont  v.  Date  (3  Q.B.  617),  the  privilege  was  considered  as  confined  to 
leeds ;  and  these  documents  not  being  in  the  nature  of  title-deeds  or  privater 
aents,  the  property  of  parties  to  this  proceeding,  but  documents  of  a  public* 
r,  in  which,  to  a  certain  extent,  all  her  Majesty's  subjects  are  interested,  the 
tUBcers  are  not  privileged  against  their  production.     Indeed  the  case  of  Mag  v. 
f^mgmmt  proves  that  the  production  of  parish  documents  may  be  compelled  for  parochial 
Purposes. 
The  CouBT  desired  to  have  the  case  of  Reg.  v.  Carey  argued  before  pronouncing 

He. 
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In  this  case  a  rule  had  been  obtained  by  Cobbett,  calling  on  George  Carey,  one  of 
he  overaeers  of  the  parish  of  Waldron,  in  the  county  of  Sussex,  to  shew  cause  why 
te  attachment  should  not  issue  against  him  for  disobeying  a  subpcma  duces  tecum 
lined  from  the  Crown  Office,  under  the  fiat  of  this  Court. 

The  affidavits  on  which  the  rule  was  obtained  stated  that  the  object  of  the  subpcena 

Mae  to  compel  the  said  Qeorge  Carey  to  give  evidence,  and  produce  the  rate-books  of 

■ha  pariah,  before  the  ju^Btices  at  Petty  Sessions,  upon  an  apphcation  by  the  parish  offi- 

mn  of  An  Saints,  in  Lewes,  for  an  order  for  the  removal  of  Anna  Maria  Egles  to  the  said 

garish  of  Waldron  ;  that  (George  Carey,  with  his  attorney,  attended  at  the  Petty  Ses- 

anos,  and  being  called  to  give  evidence  on  the  said  examination,  appeared  and  answered 

libis  name ;  that  then  the  attorney,  on  behalf  of  the  said  G.  Carey  and  the  said  parish 

aScsta  of  Waldron,  objected  to  the  said  G.  Carey  being  sworn  or  examined  on  the  said 

Csaqdaint,  or  to  his  giving  any  evidence  which  might  affect  his  own  parish  of  Waldron, 

lid  stated  that  the  said  G.  Carey,  under  his  (the  said  attorney's)  advice,  refused  to  be 
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sworn,  or  to  produce  any  books,  or  to  give  any  evidence  againft  hii  own  pniah ;  nl 
the  said  O.  Carey  being  then  personally  requested  by  the  attorney  for  the  overaeen  ml 
churchwardens  of  All  Saints*  in  Lewes,  and  by  some  one  or  more  oi  the  jostioes  pn* 
sent,  to  be  sworn  and  give  evidence  on  the  said  examination  touching  the  settlement  of 
the  said  Anna  Maria  Egles,  and  being  requested  to  produce  the  books  whidi  he  m 
required  by  his  subpcena  to  produce,  and  the  Testament  having  been  tendered  to  lua, 
the  said  G.  Carey  refused  to  be  sworn  and  to  give  evidence,  not  then  oflfeiing  far  sock 
refusal  any  lawful  excuse,  but  statmg  that  he  had  been  advised  to  refuse,  and  did  tiia 
neglect  and  refuse,  to  produce  the  said  books. 

The  affidavits  in  opposition  to  the  rule  stated,  that  the  said  Gteorge  Carey,  in  refouy 
to  give  evidence  or  produce  the  books,  acted  by  the  advice  of  his  attorney,  who  bad  tb 
books  in  court ;  and  that  after  the  attorney  for  the  overseers  of  All  Saints  had  caU 
upon  the  said  G.  Corey  to  be  sworn  and  produce  the  said  books,  and  give  evidence  a 
the  said  settlement,  and  he  had  refused  to  do  so,  the  chairman  asked  the  said  G.  Cmj 
whether  he  refused  to  be  sworn  for  the  purposes  aforesaid,  and  the  said  G.  Carey  lepU 
that  he  was  advised  so  to  refuse ;  but  neither  of  the  justices  then  present  reqiuni 
ordered,  directed,  or  requested  the  said  G.  Carey  to  be  sworn  or  to  produce  the  oii 
books,  nor  did  the  said  justices,  or  either  of  them,  deliver  any  opinion  that  the  said  6. 
Carey  was  bound  by  law  to  produce  the  said  books,  or  be  sworn,  nor  was  the  opinioaor 
decision  of  the  said  justices  on  that  question  asked  by  the  attorney  for  the  said  pariiktf 
AllSsdnts,  nor  was  that  question  in  any  way  argued  before  the  justices,  as  the  attom 
for  the  said  G.  Carey  w^  prepared  to  do ;  but  the  said  attorney  stated  that  thenudft 
Carey,  in  making  such  refusal,  claimed  the  privilege  which  the  said  attorney  bdiefd 
the  law  gave  to  rated  inhabitants  and  overseers,  not  to  give  or  furnish  evidence  agnut 
the  interest  of  their  o^n  parishes. 

Creasy  shewed  cause. — ^The  case  of  R.  v.  Orton  is  no  authority  in  support  of  thii 
rule.     It  would,  on  the  contrary,  rather  tend  to  shew  that  the  proper  course  m 
to  g^ve  a  notice  to  the  overseers  of  the  parish  to  which  the  pauper  is  sought  to  bt 
removed,  to  produce  the  rate,  and  then,  if  not  produced,  to  give  secondary  evidofiC^ 
(Williams,  J. — ^That  is,  assuming  them  to  be  parties.]     They  are,  at  all  events,  li^ 
tually  parties.    The  proceeding  takes  place  in  their  presence,  and  in  this  case  Ai 
removing  parish  had  an  opportunity  of  inspectiug  the  rates  previously.    These  does* 
ments  are  to  be  considered  on  the  same  footing  as  title-deeds.     In  Miles  v.  Dawsm  (1 
£sp.405),  it  was  held,  that  a  witness  was  not  bound  under  a  subpcena  duces  teemto 
produce  private  papers  in  his  custody ;  and  in  Bateson  v.  Hartstuk  (4  £sp.  43),  At 
solicitor,  under  a  commission  of  bankruptcy,  was  held  not  to  be  bound  to  produce  ttl 
proceedings  under  it.     If  the  parties  are  prinlcgcd  against  giving  evidence,  they  WiA 
be  privileged  also  against  producing  documents  against  themselves.     (1  Starkie  on  Evi- 
dence, 87.)     The  statutes  of  54  Geo.  3,  c.  170,  and  3  &  4  Vict.  c.  2C,  ss.  1  &2,(lo 
not  bear  on  the  question  ;  they  merely  remove  the  disability  of  those  parties  to  be  wit- 
nesses, and  there  is  a  clear  and  well-recognized  distinction  between  removing  a  dis- 
ability and  taking  away  a  privilege.     In  the  present  case,  moreover,  there  are  pcculiir 
circumstances  why  the  attachment  should  not  be  granted.     The  overseer  was  not 
called  on  by  the  justices  to  produce  the  rate,  and  his  legal  adviser,  under  whose  advice 
he  acted,  was  not  hoard  by  them.     It  is  not  enough,  in  a  case  of  this  kind,  for  the 
party  requiring  the  evidence  to  say,  "  Do  you  refuse  to  produce  it?"  but  the  reqpitt- 
tion  should  emanate  from  the  Court,  and  the  witness  should  be  by  them  required  to 
produce  the  evidence.     Summers  v.  Moseley  (2  Crom.  &  Mee.  477)  shews  that  a  per- 
son called  to  produce  documents  is  in  a  different  situation  from  an  oral  witness  ;  and  in 
Reg,  V.  Lord  J,  Russell  and  Fox  Maule  (7  Dowl.  693),  the  Court  refused  an  attach- 
ment, because  it  did  not  appear  that  the  documents  were  withheld  in  defiance  and  con- 
tempt of  the  Court.     [Lord  Denman,  C.J.— We  take  it  for  granted  the  object  is  only 
to  obtain  our  opinion  whether  the  overseers  are  bound  to  produce  the  rates,  and  tint 
if  produced,  the  attachments  will  not  be  issued.] 

Cobbett,  contrk.— "The  officers  of  the  parish  to  which  the  pauper  is  to  be  remofved 
are  not  in  the  situation  of  parties  to  the  proceeding.  There  is  then  no  party  bat  tiie 
pauper.  (Per  Grose,  J.,  Bex  v.  Eriswell,  3  T.  R.  707.)  There  is  nothing  that  ctti 
be  properly  called  a  judgment ;  the  Act  of  3  &  4  Wm.  &  M.  c.  11«  s.  9,  Mpala  ef 
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the  order  as  a  determination,  not  a  judgment.  The  case  of  Amey  v.  Long  (9  East,  473) 
is  a  leading  case  on  this  subject ;  it  shews  that  a  witness  is  compellable  to  produce  aU 
documents  in  his  possession,  unless  he  have  a  lawful  and  reasonable  excuse  to  the  contrary ; 
but  of  the  validity  of  the  excuse,  the  Courts  and  not  the  witness,  is  to  judge.  There 
are  certainly  some  cases  in  which  a  party  is  not  bound  to  produce  documents  in  his 
poeiesiion,  which  are  pointed  out  in  1  Starkie  on  Evidence  (pp.  87  to  90),  but  the 
doeoments  in  question  do  not  fall  within  any  of  such  cases.  Cur.  adv.  vult. 

Lord  Dekman,  C.  J.,  now  delivered  the  judgment  of  the  Court. — In  the  former  of 
tliese  cases,  an  attachment  was  moved  for  against  a^  parish  officer,  for  his  contempt 
in  <fi8obe3ring  a  subpoena  issued  from  this  Court,  which  required  him  to  produce 
before  justices  of  peace  in  Petty  Sessions  a  rate-book  in  his  custody,  in  order  to  its 
being  made  evidence  of  the  settlement  of  a  pauper  then  about  to  imdergo  examination. 
la  tbe  second  case,  cause  was  shewn  against  a  rule  which  had  been  obtained  for  a 
naflar  contempt.  The  course  of  practice  during  a  long  period  was  certified  to  us  by 
tmt  officer,  and  it  is  necessary  for  the  due  administration  of  justice.  This  Court  has 
ia  all  times  lent  its  aid  to  inferior  tribunals,  where  they  have  wanted  the  means  of 
enforcing  the  attendance  of  witnesses.  If  vivd  voce  evidence  is  alone  required,  the 
ctdinary  subpoena  ad  testificandum  will  attain  the  object;  if  documents  are  wanted, 
Roourse  must  be  had  to  the  equally  well-known  writ  of  subpcsna  duces  tecum.  The 
principle  is  well  and  forcibly  asserted  in  the  important  judgment  delivered  by  Lord 
SQenborough,  in  Amey  v.  Long  (9  East,  473).  The  opposition  to  our  proceeding 
tar  contempt  was  indeed  principally  rested  on  the  ground  that  the  particular  officer 
m.  each  of  diese  cases,  though  summoned  as  a  witness  to  produce,  was  in  truth  a  party 
sot  bound  to  do  so.  He  was  said  to  be  privileged  from  disclosing  that  evidence 
against  the  interest  of  his  own  parish,  which  was  expected  to  be  derived  from  its  rate- 
book. The  object  of  those  who  called  for  it  was  said,  most  probably  with  truth,  to  be 
Ike  discovery  of  a  settlement  by  rating,  which  would  fix  the  pauper  in  that  parish. 
It  was  ingeniously  argued,  that  the  production  of  the  doeiunent  would  thus  have  the 
double  eflfect  of  rendering  the  parish  a  party  in  the  litigation,  and  depriving  them  of 
tfce  right  of  a  party  to  protect  their  muniments  from  inspection  by  their  adversaries. 
Hone  of  these  considerations,  however,  afford  any  answer  to  this  complaint ;  no  cause 
vas  pending,  but  a  cause  was  expected  to  come  on  for  trial,  in  which  the  documents 
nght  Uirow  light  on  the  truth.  The  person  summoned  was  no  party,  but  was  bound 
to  attend  as  a  witness,  and  bring- the  paper  called  for,  in  obedience  to  the  writ. 
Whether  he  would  have  been  bound  to  submit  it  when  produced  to  inspec^n,  is  a 
question  altogether  different.  This  consideration  suffices  to  make  the  one  nile  absolute,, 
tnd  to  grant  the  other. 

In  the  first  case,  rule  absohite  m  the  first  instance'^In  the  second,  rule  absolute. 
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Q.B.  Wednesday f  July  9. 

Thb  Qubbn  v.  John  Hainss,  William  Fobstbb,  William  Thxtblakd,  and 

John  Olibab  Walkbb. 

Poor-rate — Juriidiction  of  the  Os^wd  Qwsrier  Seisiom-^Conitrueium  qf  heal  Act. 

A  heal  Act,  for  ike  gowrmnent'and  relief  qf  the  poor  of  the  eHy  of  (k^fard,  umited  eh9em  parkim, 
ami  placed  the  management  of  the  poor  of  the  tinited  pariehee  in  the  hande  qfa  bodg  of  gaariiaHh 
vho,  by  different  clauees,  were  intrusted  with  very  large  powen  (f  controlling  and  pwnMMt§ 
the  poor  pereons  under  their  care.  Under  that  Act  it  was  the  duty  of  the  guardians  from  tmei 
time  to  ascertain  and  declare  what  sum  was  necessary  for  the  purposes  of  the  Act,  and  U  ism 
their  precept  to  the  churchwardens  and  overseers  of  the  several  parishes^  requiring  them  to  tito 
the  same  by  an  equal  rate  of  so  much  in  the  pound j  and  ^f  the  ehurchwanlens  and  oversssnk 
affia  a  notice  on  the  church  doors  on  the  following  Sunday,  qf  the  sum  so  required  to  be  rw'wt 
to  make  a  rate  according  to  the  precept,  and  to  take  it  to  two  Justices  to  be  allowed,  ThmAi 
37M  section  qf  the  Act  gave  an  tqfpeal,  "  if  any  person  or  persons  should  apprehend  him,  Iti 
or  themsehes  to  be  unequally  taxed,  charged,  or  rated  by  any  rate,"  to  any  three  justices  qf^ 
peace  of  the  said  city,  whereof  the  mayor  or  recorder  for  the  time  being  to  be  one,  and  any  two  ^ 
such  guardians,  not  being  Justices,  who  should  be  tqfpoinied  by  the  majority  qf  guardians  ikm 
present,  or  any  three  of  them,  who  should  then  make  '*  such  final  order  as  should  be  dtaioy  fl 
the  appellants,  and  all  parties  rated  or  liable  to  be  rated  in  any  such  assessmant^  and  to  all  Mr 
persons.** 

Held,  that  no  appeal  hy  to  the  Court  qf  Quarter  Sessions  for  the  city  of  Ojiford  against  a  rate  m 
under  this  Act,  the  statute  qf  Elizabeth  being  wholly  superseded  thereby ;  and  that  the  spfsi 
clause  qf  the  local  Act  would  include  the  case  qf  the  omission  qf  rateable  property  from  a  rate,  9 
well  as  the  unequal  rating  qf  property  included  therein, 

INDICTMENT  against  the  churchwardens  and  overseers  of  the  parish  of  Siot 
Michael,  in  the  city  of  Oxford,  for  disobedience  of  an  order  of  the  Court  4 
Quarter  Sessions  for  the  city  and  borough  of  Oxford.  At  the  trial,  a  verdict  of  gmlSgr 
vras  entered  as  to  Haines  and  Forster,  and  not  guilty  as  to  the  other  defendants,  WiUna 
Thurland  and  John  Olibar  Walker,  subject  to  the  opinion  of  thb  Court  upon  tk 
following  special  case. 

This  was  an  indictment  against  the  defendants  for  disobedience  of  an  order  of  the 
Oeneral  Court  of  Quarter  Sessions  of  the  Peace  for  the  city  and  borough  of  Oxford. 

It  appeared  that  on  the  7th  January,  1843,  a  rate  and  assessment  for  the  relief tf| 
the  poor  of  the  parish  of  Saint  Michael,  in  the  city  and  borough  of  Oxford,  had  beoi :! 
duly  published  and  allowed,  and  that  the  said  rate  contained  amongst  other  thingvAi' 
names,  matters,  and  figures  following ;  that  is  to  say— 


The  Rector 
and  Fellows 
of  Exeter 
College 

The  Principal 
and  Fellows 
of  Jesus 
College 


The  Rector 
and  Fellows 
of  Exeter 
College 

The  Principal 
and  Fellows 
of  Jesus 
College 


Chambers,     stables, 
yard,  and  garden 


Stables,  garden,  and 
coach-house 


Broad-street 


Ship-street 


£.  s.d. 
25000 

70  00 


£.  s,d. 
20000 

5600 


£.t.l 
3  150 

1  la 


And  that  the  prosecutor  of  the  said  indictment,  one  William  Hunt,  was  rated  ui  i 
assessed  in  the  said  rate  for  and  in  respect  of  his  occupation  of  a  certain  house  io  i 
New  Inn-street,  in  the  said  parish  of  Saint  Michael,  within  the  city  and  borougii  4  | 
Oxford  aforesaid,  and  that  he,  the  said  William  Hunt,  did,  on  the  28th  day  of  Maich  ] 
1843,  give  notice  in  writing,  pursuant  to  the  statute  in  such  case  made  and  provided* 
to  the  said  John  Haines  and  William  Forster,  being  the  then  churchwardens  of  the  saii 
parish  of  Saint  Michael,  and  also  to  William  Thurland  and  John  Olibar  Walker,  beiif 
the  then  overseers  of  the  poor  of  the  said  parish  of  Saint  Michael,  and  also  gave  no^ 
to  the  Rector  and  Fellows  of  Exeter  CoUege  and  the  Principal  and  FeUows  of  Jei0 
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College,  of  his  intention  to  appeal  against  the  Baid  rate  at  the  then  next  General  Quarter 
Senions  of  the  Peace  to  be  holden  in  and  for  the  city  and  borough  of  Oxford,  and 
tiiat  the  grounds  of  such  appeal  were,  amongst  others,  that  the  said  Rector  and  Fcdlows 
d  Exeter  College  and  the  said  Principal  and  Fellows  of  Jesus  College  were  respec- 
Mj  underrated  in  respect  of  the  yearly  value  of  their  respective  messuages,  lands, 
Inements,  and  premises  by  them  respectively  occupied  in  the  said  parish  of  Saint 
Mchael,  and  that  they  were  not  respectively  assessed  in  the  said  rate  in  respect  of 
eertain  messuages,  lands,  tenements,  and  premises  by  them  respectively  occupied  in 
Ae  said  parish. 

And  Uiat  afterwards,  at  the  General  Quarter  Sessions  of  the  Peace  holden  on  the 
ISdi  day  of  April,  A.D.  1843,  before  James  Manning,  Esq.,  seijeant-at-law,  the 
lacorder  of  the  said  city  and  borough,  the  said  appeal  was  duly  heard  and  determined 
iff  the  said  Court  of  General  Quarter  Sessions  for  the  city  and  borough  of  Oxford ; 
•■d  it  was  ordered  by  the  said  Court  that  the  said  rate  and  assessment  be  amended  by 
ikering  the  description  of  property  occupied  by,  and  the  sums  assessed  on,  the  Rector 
od  Fdlows  of  Exeter  College  and  the  Principal  and  Fellows  of  Jesus  College  (as 
fkowe)  to  the  description  of  property  and  the  sums  severally  assessed  on  the  said 
lector  and  Fellows  of  Exeter  College  and  the  said  Principal  and. Fellows  of  Jesus 
GoDege,  as  hereunder  set  forth : — 


The  Rector 
andPeUows 
of  Exeter 
CoUege 


Ae  Principal 
and  Fellows 
of  Jetof 
CoDege 


The  Rector 
and  FeUows 
of  Exeter 
College 


Tbe  Principal 
and  Fellows 
of  Jesus 
College 


Rector's  bouse,cham- 
bers,  buildmgs, 
quadrangles,  sta- 
bles, coach-house, 
gardens,  and  yards 

Principal's  house, 
chambers,  build- 
ings, quadrangles, 
stables,  coach, 
bouse,  gardens,  and 
yard 


Broad- street, 
Turl-street, 
Brazenose- 
lane 


Turl  •  street, 
Ship.Btreet, 
Market-st 


£.  9.  d. 


1,488  0  0 


1,266  0  0 


£.     9.d.£.8.d. 

1,232  0  083  2  0 


1,036  0  0 


19  8  6 


Hie  order  of  Sessions  was  tiien  set  out ;  it  concluded  thus  : — 

**  That  the  said  William  Hunt  do  recover  against  the  respondents  in  the  said  appeal 
lis  reasonable  costs  and  charges  by  him  incurred,  in,  about,  and  attending  such  his 
ippeal,  which  said  costs  and  charges  are  by  the  Court  taxed,  ascertained,  and  allowed 
H  the  sum  of  304/.  3s/' 

A  copy  of  the  said  order  of  the  said  Court  was  afterwards,  on  the  13th  day  of  April, 
1643,  personally  served  upon  the  said  John  Haines,  William  Forster,  and  John  OUbar 
Walker,  and,  on  the  19th  day  of  the  same  month,  on  the  said  William  Thurland  ;  and 
the  said  John  Hwnes,  William  Forster,  William  Thurland,  and  John  Olibar  Walker 
ivere  respectively  requested  to  pay  the  said  sum  of  304/.  3s.,  which  they  respectively 
Rfued  to  do. 

Upoo  such  refusal  to  pay  the  prosecutor,  William  Hunt  preferred  a  bill  of  indict- 
Mit  at  the  General  Quarter  Sessions  of  the  Peace  for  the  city  and  borough  of  Oxford, 
^BDBt  the  above-named  defendants,  for  disobeying  such  order,  and  such  bill  was  found 
ttnie  bill,  and  was,  by  a  writ  of  certiorari,  removed  ^m  that  court,  and  came  on  to  be 
tried  at  the  last  Spring  Assizes  for  the  county  of  Oxford,  and  upon  such  trial,  the  said 
Mm  Haines  and  William  Forster  were  found  guilty,  and  the  said  William  Thurland 
td  John  Olibar  Walker  were  found  not  guilty. 

•  By  an  Act  of  Parliament,  passed  in  the  eleventh  year  of  the  reign  of  his  late  Majesty 
Qeairge  the  Third,  intituled  "  An  Act  for  better  regulating  the  Poor  within  the  city 
9lOthrd"  eleven  parishes  in  the  city  of  Oxford,  of  which  the  parish  of  Saint  Michnd 
ilone,  were  umted,  and  certain  officers  of  the  said  city  for  the  time  being,  and  certain 
fincfOB  to  be  from  time  to  time  elected  under  the  powers  therein  contained;  Wete 
itidfefed  to  be  incorporated  by  the  name  of  the  Guardians  of  the  Poor  mthin  the  City  of 
Qdhrd,  and  to  be  in  name  and  fact  one  body  politic  and  corporate  in  law,  and  to  have 
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perpetaal  succession,  and  a  common  seal ;  and  nnder  the  twenty-fifth  aectioQ  of  tiie  aod 
Act,  the  said  corporation  of  guardians  issued  the  following  precept : — 

*•  Fourth  Rate,  1  To  the  churchwardens  and  overseers  of  the  parish  of  Saint  Midnd, 
City  of  Oxford.  /  in  the  said  city,  and  to  the  several  churchwardens  and  oTeraeen  of 

tlie  several  other  united  parishes  in  the  same  city. 

"Whereas,  at  a  special  Court  or  assembly  holden  upon  Thursday,  the  fifth  day  of 
January  instant,  the  guardians  of  the  poor  within  the  said  city  have,  in  pursuance  of 
m  Act  of  Parliament  made  and  passed  in  the  eleventh  year  of  the  reign  of  his  hte 
Majesty  King  George  the  Third,  intituled  *  An  Act  for  better  regulating  the  Poor 
within  the  city  of  Oxford,'  directed  the  sum  of  1 ,500/.  to  be  raised  by  a  regular  and 
equal  pound  rate  of  4Jd.  in  the  pound,  within  the  several  and  respective  parishes  intiie 
said  Act  mentioned,  for  the  maintenance,  relief,  and  employment  of  the  poor  of  tie 
said  several  and  respective  parishes :  These,  therefore,  are  to  certify  to  you  that  tiie 
said  guardians  have  ascertained  the  aforesaid  sum  as  necessary  to  be  raised  by  sock 
regular  and  equal  pound  rate,  for  the  purposes  aforesaid ;  and  you  are  hereby  reqtmcd 
to  rate  and  assess,  as  soon  as  may  be,  and  within  thirty  days  (exclusive)  from  the  dite 
hereof,  to  collect  and  receive,  or  cause  to  be  raised  and  levied,  for  the  purposes  afen* 
said,  the  same  rate  or  tax  of  4Jd.  in  the  pound,  equally  and  in  proportion,  as  nev  is 
may  be,  of  and  upon  the  several  householders  and  inhabitants,  and  every  occupier  of 
«nd  in  the  several  imited  parishes  of  the  said  city,  in  respect  of  and  for,  and  of  tad 
upon  all  lands,  houses,  tithes,  stocks,  and  estates,  real  and  personal,  in  the  said  seveni 
parishes,  which,  by  any  law  now  in  force,  are  rateable  to  pay  to  and  for  the  aettiog  on 
work  and  relief  of  the  poor,  according  to  the  respective  worth  and  value  of  all  soch 
estates.  In  witness  thereof,  the  said  guardians  have  caused  their  common  seal  to  be 
hereunto  affixed. 

"  Dated,  6th  January,  1843.  "  H.  Jacob,  Clerk  to  the  Ghiar^^ani," 

"  Instructions  to  the  Churchwardens  and  Overseers. 

•*  By  the  Act  of  Parliament  above  referred  to,  you  are  enjoined  to  make  a  rate  for 
raising  the  above-mentioned  sum  of  1,500/.,  as  soon  as  may  be,  not  exceeding  six  dtji 
(inclusive)  from  the  receipt  of  this  precept,  and  on  Sunday  next  you  are  to  cause  nodoe 
to  be  given  on  the  door  of  your  parish  church,  of  the  said  sum  directed  to  be  raised, 
and  after  you  have  made  such  rate,  you  are  to  enter  the  same  fairly  in  a  book,  to  be 
for  that  purpose  kept  by  your  parish,  which  you  are  to  subscribe  and  bring,  as  soon  u 
may  be,  to  any  two  justices  of  the  said  city  for  their  allowance.  And  in  case  oi  dqd- 
payment  of  such  rate  by  the  person  taxed,  or  by  the  occupier  of  the  premises  tuoed, 
the  same  being  first  demanded  from  the  party  occupying  the  premises  in  person,  orVf 
.  notice  left  at  the  premises  by  any  one  of  you,  or  any  other  person  by  you  appointed, 
you  are  to  apply  to  any  two  justices  of  the  said  city,  and  make  proof  of  such  demaad 
and  non-payment  upon  oath,  and  the  said  justices  will  then  be  enabled,  within  tvo 
days  (exclusive)  after  such  demand,  to  issue  their  warrant,  under  theu:  hand  and  aciL 
for  raising  such  money  so  in  arrear  and  unpaid,  together  with  the  costs  attending  tke 
same,  by  distress  and  sale  of  the  goods,  cattle,  and  chattels  of  such  person  or  per- 
sons, restoring  the  overplus  to  the  party  distrained ;  and  in  case  no  sufficient  distrev 
can  be  found,  you  are  to  apply  to  such  justices  for  their  ivarrant  to  apprehend  tod 
commit  such  person  or  persons  to  the  common  gaol  of  the  said  city,  until  such  rate  tad 
all  costs  attending  such  proceedings  shall  be  paid  or  compounded  for ;  and  you  are  abo 
required  by  the  said  Act  to  pay  the  money  you  shall  rate  and  collect,  as  the  guardaas 
at  any  of  their  monthly  and  special  courts  shall  direct ;  and  for  want  of  such  direeticii. 
then,  within  three  days  (exclusive)  after  the  expiration  of  the  thirty  days  named  in  tbe 
above  precept,  to  the  treasurer  or  treasurers,  or  other  person  or  persons  appointed  bf 
the  said  guardians,  and  you  are  then  to  deliver  to  him  or  them  a  true  copy  or  dufdicate 
of  such  assessment  founding  such  pajrment,  with  an  account  underwritten  of  any  mamj 
therein  rated  and  unavoidably  lost,  through  the  insolvency  of  the  party,  or  otfaemiir* 
and  of  any  money  you  have  expended  out  of  such  rate  by  order  of  the  gmiiliMi, 
or  otherwise,  for  such  casual  purposes  as  are  mentioned  in  the  Act ;  and  in  oaaa  of 
yoor  neglect  to  receive  and  obey  the  above  precept,  and  to  discharge  the  several  diliv 


SITTINGS  AFTEH  TRINITT  TERM,  1845.  401 

Aq[inred  of  you  by  the  Act,  and  herein  set  forth,  yon  will  forfeit,  for  the  lue  of  the 
eonoration,  the  sum  of  ten  pounds." 

And  under  this  precept  the  rate  appealed  against  had  been  made. 

By  the  thirty-seventh  section  of  the  said  Act  it  is  enacted,  "  That  if  any  person  or 
persons  shall  apprehend  him,  her,  or  themselves  to  be  unequally  taxed,  charged,  or 
xited,  by  any  rate  or  assessment  made  within  any  of  the  said  several  parishes,  pursuant 
to  the  powers  hereby  given,  the  churchwardens  or  overseers,  or  other  person  or  persons 
^pointed  to  make  and  collect  any  such  rate  for  the  time  being,  shall,  and  is,  and  are 
hereby  required,  upon  the  request  of  any  person  or  persons  apprehending  him,  her,  or 
tbemselves  to  be  so  aggrieved,  to  produce  and  shew  to  him,  her,  or  them  any  such 
pieoept  directing  any  such  rate,  and  any  such  rate  or  assessment  made  iu  pursuance 
thereof ;  and  shall  permit  him,  her,  or  them  to  inspect  or  take  any  copy  or  extract 
fliereof ;  and  it  shall  be  lawful  for  any  such  person  or  persons,  within  ten  days  after  the 
dtfe  of  every  such  precept  for  making  of  such  rate,  or  within  three  days  (exclusive) 
ifter  such  rate,  made  on  any  such  person  or  persons,  shall  be  demanded  to  be  paid,  to 
inke  complaint  to  any  two  justices  of  the  peace  of  the  said  city,  who  shall  and  are 
hereby  required  to  issue  their  summons  thereupon  to  the  churchwardens  and  overseers, 
or  other  person  or  persons  having  made,  or  being  appointed  to  make,  any  such  rate, 
lequiring  them  and  every  of  them,  within  five  days  next  afterwards  (exclusive),  at  some 
hour  of  the  day  and  place  to  be  therein  named,  to  appear  before  any  three  justices  of 
flie  peace  of  the  said  city,  whereof  the  mayor  or  recorder  of  the  said  city  for  the  time 
heiog  to  be  one,  and  any  two  or  more  of  the  said  guardians  to  be  joined  with  them, 
not  being  guardians  for  or  in  respect  of  the  some  parish,  and  then  and  there  to  produce 
fle  precept  for  making  every  such  rate,  with  the  rate  and  assessment  made  in 
ponuance  thereof;  at  which  time  and  place,  such  three  justices,  and  any  two  of  such 
goardians,  not  being  justices,  who  shall  be  appointed  by  the  majority  of  guardians  then 
present,  if  more  than  two,  not  being  justices,  or  any  three  of  them,  shall  and  hereby  have 
mil  power  to  hear  such  complaint,  and  to  examine  all  parties  and  their  evidence  thereon 
tpoa  oath,  by  way  of  and  as  the  appeal  of  the  parties  so  complaining,  and  shall  then 
ttd  there  make  such  final  order  in  the  premises  as  shall  be  binding  to  the  appellants, 
and  all  parties  rated,  or  liable  to  be  rated,  in  any  such  assessment,  and  to  aU  other 
persons,  as  to  them  or  any  three  of  them  shall  appear  just  and  reasonable." 

Hie  question  for  the  opinion  of  the  Court  (amongst  others  upon  which  no  decision 
VIS  pronounced)  was,  whether  the  Court  of  General  Quarter  Sessions  of  the  Peace 
fer  the  city  and  borough  of  Oxford  had  jurisdiction  to  try  the  said  appeal,  under  5  &  6 
Wm.  4,  c.  76,  s,  105  ?  If  the  Court  should  be  of  opinion  that  the  recorder  had  no 
hisdiction  to  try  the  appeal,  then  the  verdict  of  guilty  against  Haines  and  Forster  to 
te  set  aside,  and  a  verdict  of  not  guilty  entered.  ^ 

Pigott  (with  him  Yardley  and  Beadon),  for  the  Crown. — ^The  first  question,  whether 
Ihe  Court  of  Quarter  Sessions  for  the  city  and  borough  of  Oxford  had  jurisdiction  to 
tly  this  appeal,  involves  two  points :  first,  whether,  independently  of  the  local  Act, 
UB  Recorder  of  Oxford  had  jurisdiction  under  5  &  6  Wm.  4,  c.  76,  s.  105 ;  (a)  and 
tte  case  of  R.y.  St.  Lawrence  Ludlow  (11  Ad.  &  £11.  164)  decides  that  question; 
&r  it  was  there  held  that  the  transfer  of  jurisdiction  from  the  County  to  the  Borough 
Senions  by  that  clause  was  complete  ;  and  this  is  a  matter  which  would  be  cogniz- 
ilie  by  the  Court  of  Quarter  Sessions  for  the  county,  if  the  jurisdiction  is  not 
Amoved  by  the  local  Act.  Secondly,  is  the  jurisdiction  of  the  Court  of  Quarter 
Smions  taken  away  by  the  local  Act,  11  Oeo.  3,  c.  14  ?  Sect.  25  is  relied  upon; 
Alt  provides  that  the  churchwardens  and  overseers  of  the  said  several  parishes  shall 
jklb  by  virtue  of  any  law  then  in  being,  make  any  rate  whatever  within  any  of  the 

As)  Stat.  5  &  6  Wm.  4,   c.  76,  s.  105,  enacts,  Peace  sliall  be  a  ooart  of  record,  and  shall  have 

Tliat;  the  recorder  of  erery  borongh  shall  hold  cognizaDce  of  all  crimes,    offences,  and  matters 

rery  quarter  of  a  year,  or  at  such  other  whatsoeTcr  cognisable  by  any  Conrt  of  Quarter 

frequent  times  as  the  said  recorder  in  his  SSesdons  of  the  Peace  for  counties  In  Eogfand ;  and 

may  think  fit,  or  as  his  Majesty  shall  the  said  recorder  shall  have  power  to  do  all  tUags 

fit  to  direct,  a  Coort  of  Quarter  Sessions  of  necessary  for  exercising  snch  jnrisdictloD,  notwita- 

in  ud  for  such  borough,  of  which  eonrt  standing  his  being  such  sole  judge,  as  fiUly  as  any 

'       '  '  such  latt*mendoned  court.*' 


^tlnt;  the  recorder  of  erery  borongh  shall  fa 
liM  Id  every  quarter  of  a  year,  or  at  snch  ot 
M  Bora  frequent  times  as  the  said  recorder  in 
■mrUoo  may  think  fit,  or  as  his  Majesty  si 
iu  fit  to  direct,  a  Coort  of  Quarter  Sessions 
im  TmtBt  in  and  for  such  borou^^,  of  which  ec 
ftvvieorder  of  sudi  borough  shall  sit  as  the  mM 
|i4fB;  and  nek  Oofurt  of  Quarter  ScmIou  of  the 
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laid  seyenl  parisheB,  for  the  relief  of  the  poor,  "  other  than  such  rates  or  tuaftiixi 
for  the  clothing,  maintaining,  emplo3ring«  and  otherwise  providing  for  the  poor  of  die 
said  several  parishes,  as  ahadl  and  may  from  time  to  time  he  ordered  and  directed  to 
be  rated  and  raised  by  the  said  corporation."  That  Act  unites  eleven  p«rishet»  and 
incorporates  certain  persons  as,  "  the  guardians  of  the  poor  within  the  ci^  oC 
Oxford ; "  who  are  required  to  issue  their  order  or  precept,  to  the  chuichwardens  sad 
overseers  of  the  respective  parishes,  for  the  making  of  rates,  whenever  it  may  seem  t» 
them  necessary.  Now,  it  is  contended  that  the  ^ect  of  that  twenty-fifth  ^nae  ii 
to  abolish  all  other  rates  but  such  as  are  made  under  this  Act,  and  oanseqnently  all 
appeab  but  such  as  are  given  by  this  Act ;  but  that  is  not  the  true  oonstniction ;  tiie 
guardians  certainly  are  to  exercise  some  discretion  in  the  matter,  and  the  cfanrdi- 
wardens  and  overseers  are  to  obey  their  precept  and  make  such  rates  as  the  gnardim 
may  order ;  but  in  order  to  make  them  valid  rates,  they  must  be  allowed  by  tip 
justices,  and  signed  by  a  majority  of  the  parish  officers,  although  no  such  provisQa 
is  contained  in  the  local  Act.  The  instructionB  accompanying  the  precept  of  d» 
guardians  direct  the  parish  officers  "  to  subscribe  "  the  rate,  and  "  bring  it,  as  aooa  as 
may  be,  to  any  two  justices  of  the  said  dty,  for  their  allowance."  It  is  dear,  tkcn- 
forcj  that  the  local  Act  does  not  altogether  exdude  the  general  law ;  and  the  reaaoos* 
Ue  inference  is,  that  the  general  law  will  apply,  where  it  is  not  inconsistent  with  tim 
provisions  of  ihe  local  Act.  The  thirtieth  section  points  out  the  mode  of  nivv 
such  sum  as  the  guardians  shall  ascertain  to  be  necessary  for  the  maintenance,  nm, 
and  employment  of  the  poor  of  the  said  several  parishes ;  and  directs  that  it  ahill  ba 
raised  "  by  a  regular  and  equal  pound  rate ; "  and  that  the  guardians  shall  issue  tkir 
precept,  requiring  the  churdiwardens  and  overseers  to  collect  the  same,  and  cause  Am 
to  be  raised  by  taxation,  "  equally  and  in  proportion  as  near  as  may  bcf,  of  and  upaa 
the  several  householders  and  inhabitants,  and  every  occupier,  in  respect  of  and  fer,  ami 
oi  and  upon  all  lands,  houses,  tithes,  stocks,  and  estates,  real  and  perraial,  in  Aa 
said  several  parishes,  which,  by  any  law  now  in  force,  are  rateable  and  liable  to  fif 
to  and  for  tiie  setting  on  work  and  rdief  of  the  poor,  according  to  the  lespedjva 
worth  and  value  of  all  such  estates."  That  dause  therefore  throws  upon  the  penh 
officers  all  the  more  important  duties  which  they  have  to  discharge  under  the  ^encnl 
law;  and  then  the  thuty-seventh  section, (a)  which  is  the  only  dense  givug  a 
appeal,  limits  that  appeal  to  the  cases  of  inequality  of  rating ;  as  tiie  new  assfssmwt 
J\ct  (6  &  7  Wm.  4,  c.  96,  s.  6)  gives  to  justices  in  Special  Sessions  a  sunuttBT 
.  jurkdiction  to  hear  and  determine  all  objections  to  any  rate,  on  the  ground  « 
inequality,  unfiaimess,  or  incorrectness  in  the  valuation  of  any  hereditaments  indndai 
Jdterein,  but  prohibits  them  from  inquuring  into  the  liability  of  any  hereditamcBtsta 
be  rated,  and  expressly  saves  the  right  of  appealing  to  a  Court  of  Quarter  Seaaifliai 
-{GoLBBinoB,  J.— The  thirty-seventh  section  of  this  local  Act.  says,  that  the  osdoraf 

(a)    Sect.  37  protMn,  <*  That  If  any  pcnon  or     makt  asv  sneii  nfte,  nqpitiam  tboa  aai  SMif  tf 


any  audi  vale,  raqpmag  ttaaa  .§mm  sMif  m 
wttUa  a«e  daqra  acxtaflerwaida,  tadarfv^il 


Mnoos  ihaU  apprehend  him,  her,  or  themselvei  to  , 

be  aneqnally  taxed,  charged,  or  rated  by  any  rate  or     aoBie  boor  oTtheday  aadpliee  tobetiMfcfai 


•ncttment  made  witiiin  aoy  of  the  aaid  acreral 


'iSft 


, to  appear  bdbra  aay  threo  JiBtlcfa  of  ths  ptfa 

pariihefl  partaant  to  the  powers  Iwnhy  gifea,  tha  the  aaid  dty,  whereof  the  aaayor  or  the  inimimm 

'     ehwardeas  or  overaeers,  or  other  pertoo  or  the  aaid  dtj  for  the  time  beuir  to  be  one.  aaiij 

MM  anpoiatfd  to  make  aad  cofleet  any  inch  two  or  more  of  the  laSd  gnardiaSs  to  ba  jotedvlh 

far  the  time  bciag,  ahaD  and  ie  and  are  bOTcby  them,  not  belag  gvardhas  for  or  la  napael  of  6i 


them,  not  belag  gvardhas  i 

laqprirod,  upon  the  request  of  any  peraon  or  perfona  same  pariih,  ami  then  aad  there  to  pradooa  the  IMf 

appehendiag  him,  her,  or  themselTcs  to  be  so  ag-  oept  for  making  erery  snch  rate,  with  tte  latSM 

grieved,  to  produce  and  shew  to  him,  her,  or  them  assessment  made  in  porsnanee  thereof,  al  wlla 

•Btysnehpreeept  directing  any sneh rate, andaoTsach  time  aad  plaee  soch  three  jnstlecs  aad  WKftmm 

sate  or  assessment  made  la  pntsoance  thereof,  and  each  gaardians,  not  being  jnstieaa.  who  ahal^  It 

ahall  permit  him,  her,  or  them  to  inspect  or  toke  any  appointed  by  the  majority  of  gaardiaaii  thea  fit- 

•ppy  or  extract  thereof.    Aad  it  shall  be  lawful  for  sent,  if  more  than  two,  not  bong  jostleca,  or  aif 

aay  sQQh  person  or  peraoDs,  within  tea  days  after  the  three  of  them,  shall  and  hereby  have  fUDpoawta 

date  of  every  such  proeept  for  ssaklng  of  sach  rate,  hear  eadi  complaint  and  to  aamiagtttymnmmt 

Of  within  three  days  (ezeuurive)  after  sach  rate  isade  their  evideaoe  thereoa  upon  oath,  by  way  of  oaltf 

oa  any  sadi  person  or  persons  shall  be  dessaaded  the  appeal  of  the  parties  so  oomalauiiaf,  aad  ital 

to.bepaid,  tomakecoBiplalnt  to  any  two  jastloes  then  andthere  make  snehlhial  order  fa  lb  pnalHi 

of  the  peace  of  the  said  dty,  who  shall  and  are  as  shall  be  bindlnr  to  the  appeUi 

hefd>y  required  to  issue  thdr  sumasoaa  thereupon  rated  or  Uilile  to  be  rated  la  any 

to  the  dmrdiwardens  aad  ovenfein,  oir  other  per-  aad  toaUotherper80iis,aal     * 

•OB  or  persons  harhig  Bade  or  belag  anointed  to  thca,dwJlifffsarjaafadi 
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tke  Covt  of  appeal  shall  be  final  and  binding  on  the  appellant,  and  all  parties  rated, 

(irlidjie  to  be  rated,  in  any  such  assessment,  and  on  all  other  persons.    That  clause 

vwld  tfierefore  apply  to  an  objection  on  the  ground  of  the  improper  omission  of  any 

fdsea  liable  to  be  rated.]     Those  words  only  mean  that  the  order  shall  bind  all  the 

mM.     [CoLSRiDCiB,  J.— But  why  should  we  narrow  the  limits  of  the  appeal?] 

There  oan  be  no  stronger  argument  than  that  for  the  position  that  this  Act  leares 

pnat  appeal  dauses  untouched.     [Colbridgb,  J.— Then  do  you  contend  that  if  a 

esse  Ml  within  this  clause,  the  party  would  have  two  appeals  ?]     Yes ;  he  would  not 

te  peraritted  to  try  first  one,  and  then  the  other ;  but  he  would  have,  in  the  first 

iutuice.  the  option  of  going  to  either.     It  is  so  where  statutes  appoint  a  particular 

nmtdj  for  ofiSences,  before  punishable  at  common  law.(a}    The  case  is  very  different 

where  an  Act  of  Ftoliament  says  generally,  that  any  person  aggrieved  may  go  to  the 

Seitians.;  for  here  the  appeal  is  confined  to  the  particular  grievance  of  uneqi^  rating, 

aad  is  to  be  made  within  ten  days  after  the  precept,  or  three  after  the  demand ;  so 

tbat  tiie  remedy  given  is  wholly  inadequate. 

R.  V.  Tke  JutHces  ef  Kent  (9  B.  &  C.  283),  and  R.  v.  St.  Jamee  (2  Ad.  &  E.  241), 
irin  be  relied  on  by  the  other  i^e ;  but  in  both,  the  appeal  given  by  the  local  Act 
wai.generaL  In  tiie  former,  the  appeal  was  in  the  first  instance  to  the  churchwardens 
and  overseers;  and  if  the  party  appealing  should  be  dissatisfied  with  their  decision^ 
tim  to  the  Quarter  Sessions ;  and  all  that  the  Court  decided  was,  that  there  must 
be  a  decision  by  the  churchwardens  and  overseers  before  a  party  could  appeal  to  the 
Qaarter  Sessions ;  and  that  if  the  churchwardens  and  overseers  refused  to  hear  an 

£^tion,  the  remedy  was  by  mandamus.  So  in  JR.  v.  Saint  James  (2  Ad.  &  E.  241), 
local  Act  directed  any  person  who  felt  aggrieved  by  any  rate  made  under  the  Act 
^iippij  to  any  two  justices  for  redress ;  and  if  not  relieved  by  them,  then  to  appeal 
tD  ^  Quarter  Sessions ;  and  there  it  was  held  that  the  words  "  not  relieved,"  by 
ittpScation,  gave  to  the  justices  power  to  make  an  order  reducing  the  assessment. 
Tline  cases,  therefore,  afford  no  authority  in  favour  of  the  present  defendants. 
ft  has  recently  been  held,  in  the  Common  Pleas,  that  a  clause  in  a  second  Act  of 
Tiufiament,  not  found  in  a  former  one  on  the  same  subject,  was  only  introduced 
i»  akmdanH  eaiUeld,  and  did  not  control  the  provisions  of  the  former  Act;  and  so, 
iUiongb  the  statute  gives  an  aetion  of  debt  agamst  the  sheriff,  it  does  not  take  away 
He  common  law  remedy.  Again,  in  R.  v.  jBoyo//  (2  Burr.  832),  where,  upon  an 
Mictment  for  not  performing  statute  labour,  as  required  by  stat.  22  Ch.  2,  c.  12, 
it  was  objected,  that  as  the  statute  appointed  a  particular  remedy,  that  remedy  must 
k  porstt^,  and  an  indictment  would  not  lie ;  but  the  Court  overruled  the  objectioa, 
iwLard  Mansfield  said,  "  It  was  an  offence  indictable  before  the  appointment  of  the 
«te»ry  remedy  prescribed  by  the  stat.  22  Ch.  2.  The  case  of  R.  v.  Dams 
01*  28,  Or.  2,  B.R.)  was  of  tiie  same  kind.(&)  Therefore  the  summary  jurisdiction 
ii  cumulative  (although  there  is  another  remedy  given),  and  does  not  exclude  the 
JBDttmon  law  remedy/'  [Colxridob,  J. — The  statute  <^  Elizabeth  gives  an  appeal 
iJlliDat  a  rate  made  by  parish  officers,  and  allowed  by  two  justices ;  now  this  is  not 
Ml-  a  rate.]  Yes ;  the  parish  officers,  it  is  true,  wait  for  a  precept  from  the 
JHMiBiis ;  but  then  they  make  the  rate,  and  take  it  before  two  justices  to  be  allowed. 
IliDiBaiDOX,  J.— Under  the  statute  of  Elizabeth,  the  parish  officers  are  the  sole 
jli%ei ;  here  the  amount  is  fixed  by  the  guardians.]  That  is  the  only  diffisrenoe ; 
ifto  precept  of  the  guardians  fixes  the  amount  of  die  rate,  and  so  fiur,  therefore, 
jjik rfsapoQftlMlity  of  the  parish  officers  is  removed;  but  they  have  still  to  decide  all 
*MstioBS  ••  to  the  value  and  liability  of  property  to  be  rated.  [CoLBaxoox,  J. — The 
iaiSfSOa  WKg%,  that  they  shall  not,  **  by  virtue  of  any  law  now  in  force,"  make  any  rate 

!i  M  la  ^  «•  MiMtuom  (9  Burr.  799),  Ixwd  Mans-  remedy ;  bat  wiMre  the  ftatnte  only  enacts  that  Oe 

jA  adiiailaa  tfca  jaagment  of  the  Court,  said,  doing  any  act  not  pnniihable  before,  thaU  fbr  the 

,VOw  traa  rale  of  Attinction  aeemi  to  be,  that  fntve  be  pvnishable  in  mch  and  tvch  a  partiealar 

JI^BS  4i»  eioaia  latcndcd  to  be  guarded  againit  manner,  there  it  is  neeesiary  that  tuch  particular 

taSitaMs^nM  punUhablc  beCora  the  maldng  of  method,  by  such  Act  pnecribed,  must  batpeeiioattf 

4MfeL^slptalS  nfSMilWnn  a  particular  method  of  pursued,  and  not  the  conunoa  law  Bttkod  oC  au 

■jftilia  it.  Sm  such  a  particular  remedy  is  cu-  indictmeat."    (P.  006.) 

l3m       7*  4sM  aot  Q»  away  the  fimer  (6)  Otsd at  Isngth,  9  Bair.  89S. 
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other  than  such  as  the  guardians  shall  direct ;  hut  there  is  afterwards  a  pn>v]io,(i) 
ispecifying  certain  old  parliamentary  rates  which  they  may  make.]  The  dificnnoe 
therefore  is,  that  as  to  8ome»  the  overseers  make  the  rates  without  a  precept ;  ss  to 
x)thers,  with.  [Coleridge,  J.— Even  if  the  local  Act  had  expressly  said  tiiat  the 
rates  under  it  were  to  be  made  in  the  old  form,  I  don't  see  that  that  would  have  made 
any  difference  as  to  the  appeal.  The  question  is,  whether  the  i^peal  given  by  the 
local  Act  is  not  substituted  for  that  given  by  the  statute  of  Elizabeth.]  If  a  g«MnI 
appeal  were  given,  that  might  be  so  ;  but  this  thirty-seventh  clause  limits  the  apped 
to  cases  of  inequality  of  rating.  (He  then  proceeded  to  argue  the  other  pointB  in  the 
case.)(6) 


(d)  The  proviso  to  sect.  25  is  in  these  words : — 
**  Save  and  except  all  such  rates  or  sums  of  money 
wbieh  the  sidd  churchwardens  or  overseers,  or  any 
pi  them,  now  are  or  shall,  by  any  special  law,  be 
obliged  and  directed  to  pay  and  to  raise  by  taxation 
for  the  relief  and  provision  of  the  families  of  any 
militia-men  or  for  any  other  particular  purposes 
arising  within  and  falling  to  the  part  of  each  such 
wish,  and  particularly  directed  by  other  Acts  of 
FarUameot.*' 

(6)  The  other  questions  stated  for  the  opinion  of 
the  Ck>urt    (upon  which  no  decision  was  given) 


Whether  the  order  of  the  sidd  Court  of  Quarter 
Sessions  is  a  valid  order  under  the  17  Geo.  2,  c.  38, 
s.  4,  in  respect  of  that  part  of  it  which  orders  that 
the  said  William  Hunt  do  recover  against  the 
respondents  in  the  said  appeal  the  said  costs 
thereof? 

Whether  the  indictment  should  not  have  been  pre- 
ferred against  all  the  persons  who  were  the  church- 
wardens and  overseers  at  the  date  of  the  order  ? 

If  the  order  of  Sessions  is  valid  with  reference  to 
the  part  pointed  out  by  the  second  question,  whether 
•ervioe  of  the  order  upon  and  demand  of  the  costs 
from  the  churchwardens,  defendants  Haines  and 
Fanter,  and  upon  Tburland  and  Walker,  after  they 
bad  ceased  to  be  overseers,  there  being  no  evi- 
dence at  the  trial  that  notice  of  the  said  order  of 
Sessions  had  been  given  to,  or  any  demand  of 
costs  made  upon,  Charles  Richards  and  James 
Frior,  who  were  the  overseers  at  the  time  of  the 
order  and  demand  made  as  aforesaid,  is  sufficient 
to  support  the  indictment  ? 

Whether  the  rate  so  produced  supported  the  in- 
dictment ? 

Whether  the  present  bill  of  indictment  can  be  sus- 
tained, the  sum  of  150/.  having  been  advanced  by 
the  guardians  to  their  attorney  who  conducted  the 
app^,  on  account  of  the  costs  thereof,  and  of  other 
matters  generally,  before  the  appeal  was  heard,  and 
the  said  sum  of  51/.  4s.  having  been  paid  as  herein- 
.before  stated? 

If  the  Court  should  be  of  opinion  that  the  order 
of  Sessions  is  invalid,  for  the  reasons  specified  in 
the  second  question,  or  that  the  indictment  was  in- 
valid,  or  that  it  should  have  been  preferred  against 
all  the  persons  who  were  the  churchwardens  and 
overseers  at  the  date  of  the  order ;  or  that  the  ser- 
vice  of  the  order  and  demand  as  above  stated 
was  insufficient,  or  that  the  indictment  was  not  sus- 
tained by  the  proofs ;  or  that  the  rate,  as  produced, 
did  not  support  the  indictment ;  or  that  the  present 
indictment  cannot  be  sustained  by  reason  of  the  said 
sums  of  150/.  and  51/.  48.  having  been  paid  as  above 
stated  by  the  guardians,  before  the  present  indict- 
ment was  preferred ;  then,  in  either  of  these  cases, 
the  verdict  of  guilty  against  Haines  and  Forster  to 
be  set  aside,  and  a  verdict  of  not  guilty  entered. 

A*  to  these  questions,  the  following  facto  were 
stated  in  the  case : — 

It  appeared  ubob  the  trial  that,  eigfat  days  before 
the  making  of  the  said  order  of  Sesiiont,  namely, 


on  the  4th  of  April,  the  said  William  Thnrland  mk 
John  Olibar  Walker  had  ceased  to  be  overseen  tf 
the  said  parish  of  Sidnt  Michael,  and  CMi 
Richards  and  James  Prior  had  been  duly  appoisM, 
and  at  and  after  the  time  of  making  the  sud  oriv 
of  Sessions,  were  overseers  of  the  poor  of  the  nU 
parish  of  Saint  Midiael ;  but  there  waa  no  cfJiiaw 
that  notice  of  the  said  order  of  Sessioas  had  bMi 
given  to  them,  nor  that  any  demand  of  the  eeiti 
had  been  made  upon  them,  but  there  had  been  nalitt 
and  demand  upon  the  said  Thurland  and  WsBhi^ 
allesed  in  the  said  indictment. 

The  indictment,  amongst  other  thinss,  contsini 
the  following  allegation :— "  And  the  Juron  rfon- 
said,  upon  their  oath  aforesaid,  do  AtrtherpmHl, 
that  at  the  time  of  the  making,  pubUahiag,  ni 
allowing  of  the  said  rate  as  aforesaid,  and  tham 
until  and  at  and  after  the  determinatioa  ef  the 
appeal  by  the  said  William  Hunt,  and  biAR 
and  at  and  after  the  time  of  BaaUng  (ki 
order  as  hereinafter  mentioned,  the  aforesaid  Jda 
Haines  and  William  Forster  so  were  the  efamd- 
wardens,  and  the  aforesaid  William  Thnriaad  mi 
John  Olibar  Walker  were  the  overseers  of  the  pev 
of  the  said  parish  of  Saint  Michael,  and  as  mA 
churchwardens  and  overseers  as  siforesaid  were  s^ 
spcctively  respondenU  and  parties  to  ths  laid  Wfgti 
by  the  said  William  Hunt." 

And  also  in  another  part  of  the  said  IndJet— f 
was  contained  the  following  allegation :— «  Aadfe 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  te- 
ther present,  that  it  was  by  the  said  Court  thmsai 
there,  after  hearing  the  said  appeal,  ordered  tM 
the  said  rate  and  assessment  be  amended  by  attvlic 
the  description  of  property  oeeu^ed  by,  aadttt 
sums  assessed  on,  the  Rectors  and  FeUows  of  Bpte 
College,  and  the  Principal  and  Fellows  of  Jeni 
College,  and  which  appears  in  the  said  rate  or  anoi- 
ment  as  follows"  (setting  out  the  rate  as  origisslf 
made). 

The  original  rate  was  produced,  but  no  anad* 
ment  or  alteration  had  been  made  therein,  as  •Ov' 

sasMM  te 


in  the  said  indictment,  but  the  order  id 
the  amendment  was  copied  in  the  rate-book.  Tht 
indictment  and  Act  of  ParUament  are  to  be  eesfl* 
dered  as  part  of  the  case,  and  the  rate-book  aai 
judge's  notes,  if  necessary. 

It  was  in  evidence  upon  the  trial  of  the  indldafi^ 
that  a  sum  of  150/.  had  been  adv-anced  by  the  |«f^ 
dians  to  their  attorney  who  conducted  the  wffnd, 
before  the  appealwas  heard,  to  enable  him  to oombI 
the  same  and  other  business ;  and  a  sum  of  51/.  4k 
charged  in  the  appellanto*  attorney's  bill  of  With 
and  included  in  the  said  sum  of  304/.  3s.,  wm  piM 
by  the  guardians  to  the  town  derk  of  Oiftrd,te 
charges  of  making  extraeto  and  aearflhet  te  the 
purpose  of  the  said  appeal. 

Upon  these  pointo  the  foUowfaiganiiMritlMV** 
cited :— Afa/fon  v.  Trower  (Ryan  &  Mopdy,  ttU 
Burgeu  ▼.  Boet^eur  (8  Scott,  N.R.  194,  IS  Uh 

M.C.,  N.S.  las);   ^        ~       "     

8  &  9  Wm.  3,  C.  90, 
p.  101}  ;  R,  T.  Jtcyser 


•  (8  Scott,   N.R.   194,  »  !«.«• 

Jl.  ▼.  FemmUp  (1 T.  R.SI4} 
I,  8.  3;  Jemmm  t«  Ikmk  ^titk 
ier(8Eaft,6t). 
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Wkateley  (with  him  Kelly  and  F.  Lee), — It  is  not  disputed  that  under  the  Municipal 
Corporation  Act  this  appeal  would  have  heen  within  the  jurisdiction  of  the  recorder 
of  the  borough,  if  it  had  been  before  cognizable  by  the  Court  of  Quarter  Sessions  for 
the  county ;  but  it  was  not.  This  local  Act  is  pro  tanto  a  repeal  of  the  43  £h'z.,  as  to 
the  eleven  incorporated  parishes.  The  preamble,  (a)  as  well  as  the  general  scope  of 
tJie  Act,  shews  that  it  was  designed  for  purposes  in  many  respects  very  different  from 
those  contemplated  by  the  Act  of  Elizabeth.  It  gives  to  the  guardians  appointed  by 
it  very  large  and  extraordinary  powers  of  domestic  control ;  it  authorizes  them  to  order 
any  poor  person,  being  idle  and  disorderly,  to  be  imprisoned  and  whipped  ;  {b)  and  in 
case  of  non-agreement  as  to  purchases,  to  summon  and  examine  witnesses  on  oath.(c) 
The  25th  section  places  them,  as  to  poor-rates,  in  the  position  of  the  chiurchwardcns 
and  overseers  under  the  general  law,  but  with  increased  powers;  and  renders  the 
duties  of  the  churchwardens  and  overseers  merely  ministerial.  The  board  of  guardians 
orders  what  rates  are  to  be  made,  and  when  they  are  to  be  made ;  the  churchwardens 
and  overseers  collect  the  rates  so  ordered ;  or  if  they  refuse,  they  arc  liable  to  a 
penalty,  and  others  are  appointed  in  their  place.  The  30th  section  gives  very  minute 
directions  as  to  the  mode  of  making  the  rate,  so  that  no  responsibility  is  cast  upon 
the  churchwardens  and  overseers.  If  the  parties  assessed  refuse  to  pay,  the  parish 
officers  are  to  apply  to  two  justices  for  a  distress  warrant ;  and  if  these  justices  neglect 
to  issue  such  warrant,  the  guardians  may  do  it  themselves.  Then  the  37th  section 
gives  an  appeal  to  a  tribunal  specially  appointed  for  the  purpose  ;  and  the  rule  is,  that 
where  an  appeal  is  given  by  a  local  Act,  the  party  aggrieved  must  follow  that  remedy. 
In  R.  V,  Fordham  (11  Ad.  &  E.  73),  that  doctrine  is  recognized  and  acted  upon. 
Tliere  a  Court  of  Quarter  Sessions  had  quashed  two  rates,  as  beiug  void  for  informality 
under  the  Parochial  Assessment  Act.  The  declaration  at  the  foot  of  the  rates  had  been 
signed  by  the  parish  oflGicers,  as  required  by  the  Act,  but  was  deficient  in*  some  other 
particulars ;  and  the  Court  held  that  the  words  in  the  2nd  section,  "  otherwise  the 
zate  shall  be  of  no  force  or  validity/'  applied  only  to  the  previous  provision  requiring 
tiie  parish  officers'  signature,  and  not  to  any  of  the  other  formalities  prescribed  by 
that  Act ;  and  that  as  the  Act  gave  no  power  to  the  Sessions  to  quash  a  rate  for 
those  other  inaccuracies,  the  Sessions  in  so  doing  had  done  wrong ;  and  Patteson,  J. 
said,  *'  The  statute  6  &  7  Wm.  4,  c.  96,  s.  2,  does  indeed  provide  that  the  rate  shall 
contain  certain  particulars,  but  it  does  not  lay  down  what  is  to  be  the  consequence 
of  omitting  such  particulars.  We  cannot  say  that  the  words  '  otherwise  the  said 
rate  shall  be  of  no  force  or  validity,'  apply  to  the  whole ;  they  must  be  taken  to 
apply  only  to  the  case  of  a  declaration  not  being  signed.  Then  as  the  Act  gives  no 
app^  to  the  Sessions,  and  prescribes  no  mode  of  correcting  the  inaccuracies  to 
^hidi  those  words  do  not  extend,  the  Sessions  could  not  take  on  themselves 
to  quash  the  first  rate.     What  the  proper  course  is,  whether  or  not  the  overseers 

(a)  "  Whereas  the  poor  Id  the  city  of  Oxford  are  then,  and  so  often,  &c.  the  sidd  goardians,  or  say 

vcryaiimeront,  and  are  maintained  and  supported  at  five  or  more  of  tbem«  shall  and  they  hereby  have 

a  great  expense  by  their  respective  parishes  and  power  to  detain  and  keep  such  idle  and  disorderir 

places ;  and  whereas  the  granting  of  proper  powers  person  within  their  house  of  correction,  to  such 

liar  the  better  government  and  regulation  of  the  hard  Isbour  as  he  or  she  can  undergo,  for  the 

r  of  the  said  city,  and  providing  a  place  for  their  space  of  thirty  days,  and  then  to  cause  him  or  her  to 


reception,  will  tend  to  the  more  effectual  be  whipped,  during  such  thirty  days,  so  often,  not 

^t  and  relief  of  such  as,  by  age,  infirmities,  exceeding  three  times,  as  the  said  guardians,  or  any 

es,  are  rendered  incapable  of  supporting  five  or  more  of  them,  shall  think  proper." 
thonadves  by  their  labour,  to  the  better  employ.         (c)  Sect.  8.—**  The  said  guardians,  or  any  fiTO 

siat  ol  the  able  and  industrious,  to  the  correction  or  more  of  them,  shall  cause  to  be  inquired  into, 

and  punishment  of  the  profligate  and  idle,  and  to  ascertained,  and  assessed  (by  and  upon  the  oafhi 

tbo  education  of  poor  children  in  religion  and  in-  of  a  jury  of  twelve  indifferent  men  of  the  dty  of 

4ma(trj ;  aad  thereby  the  poor,  instead  of  being  Oxford  or  suburbs  thereof,  which  oath  any  five  or 

^fliolly  supported  by  the  public,  may  contribute  to  more  of  the  guardians  are  hereby  empowered  to 

tko  rapport,  assistance,  and  relief,  mutually,  of  administer)  what  damages  will  be  sustained,  &c. ; 

omIi  other,  and  be  of  some  advantage  to  the  com-  and  in  order  thereto  the  said  guardians,  or  any  five 

to  which  they  have  hitherto  been  only  a  or  more  of  them,  are  hereby  empowered,  from  time 


httnj  mad  grievous  burthen."  to  time,  as  occasion  shall  be,  to  summon  before 

"  I  Seel.  10^—^*  In  ease  any  such  idle  or  disor-  the  said  jury  and  examine  upon  oath  any  person 

ly  MnoD  tbaU  not  by  hisor  her  work  and  labour  whomsoever  aa  a  wttoeai,  ace.,  which  oath  any  five 

iHe  to  get  aomueh  money  as  shall  be  sufifeient  or  mote  of  the  said  goardUai  are  hereby  empowned 

fte  tke  said  eorporatioa  the  charges  and  to  admioister.'' 

of  having  maintained  liim  or  ha,  &c., 
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vrere  indictable,  I  cannot  say;  and  for  the  present  purpose  this  is  immaterial. 
The  quashing  of  the  first  rate  was  therefore  wrong»  and  the  case  must  go  back  to  tiie 
Sessions.    But  the  second  order  was  rightly  quashed,  as  the  first  was  not  Tmd."(a) 

R.  y.  The  Justices  of  Kent  (9  B.  &  C.  283),  and  R.  y.  St,  James  (2  Ad.  &  E.  S41). 
were  both  cases  decided  upon  appeal  clauses  in  local  Acts  for  the  relief  of  the  poor,  and 
both  proceeded  on  the  piinciple  that  parties  aggrieved  by  the  rates  made  under  time 
Acts  must  pursue  the  remedies  thereby  given ;  and  in  A.  v.  8t.  James  (p.  ^), 
F^tteson,  J.  said :  "  I  certainly  feel  myself  hampered  by  the  words  of  this  Act ;  i, 
however,  it  is  at  variance  with  the  general  law  of  appeals,  we  cannot  help  that ;"  tad 
further :  "  As  the  party  aggrieved  cannot  by  this  clause  go  to  the  Sessions  till  after  he 
has  applied  to  the  justices,  it  must  have  been  meant  that  they  should  have  power  to 
hear  the  complaint,  and  relieve  upon  it."  But  it  is  said  that  the  thirty-sevenUi  sectka 
limits  the  appeal  to  cases  of  inequality  of  rating,  and  would  give  no  remedy  for  tk 
more  serious  grievance  of  omitting  some  person  or  persons  altogether  firom  Uie  nte; 
the  answer  is,  that  such  an  omission  at  once  creates  inequality.  [Williams,  J.— 
Lord  Ellenborough's  Act  (41  Geo.  3,  c.  23,  s.  6)  expressly  mentions  cases  of  omiaska^ 
as  well  as  other  defects.]  This  very  case  is  one  in  which  the  ground  of  appeal  wai 
the  omission  of  property  liable  to  be  rated,  and  that  omission  makes  it  an  uneqail 
rate.  [Coleridge,  J. — At  the  time  that  this  local  Act  passed,  the  Quarter  Sesatooi 
had  no  power  of  amending  a  rate ;  for  Lord  Ellenborough's  Act  did  not  pass  till  maajf 
years  afterwards.]  Section  45  provides,  that  no  distress  for  any  sums  directed  to  te 
levied  by  force  of  that  Act  should  be  unlawful  "  by  reason  of  any  defect,  or  want  e( 
form,  or  other  irregularity,  in  any  summons,  conviction,  order,  warrant*  or  otiier  pn- 
ceeding  or  proceedings  whatsoever,  relating  to  or  concerning  any  such  distxess,"  Us. 
[CoLSRiDOB,  J. — Is  there  any  provision  for  an  appeal  on  the  removal  of  paupers  bm 
one  of  these  parishes  to  another  ?]  No ;  there  is  no  provision  of  any  sort  for  litigate 
inter  se,  [CoLBainoB,  J.— There  is  an  Act  similar  to  this  in  Exeter ;  and  there,  whm 
removals  tike  place  into  the  county,  the  appellants  are  bound  to  fix  upon  the  paiticahr 
parish  in  Exeter  against  which  to  appeal.]  So  they  would  here ;  but  the  caae  ii  ; 
different,  as  between  the  parishes  themselves.  [Pattesok,  J. — The  gnardiani  asoe^ 
tain  what  sum  is  necessary,  and  then  they  issue  their  precept  to  the  overseers  to  nake 
a  rate ;  then  do  the  overseers  for  each  parish  make  a  rate  for  the  whole  sum  ?]  Na; 
the  guardians  fix  the  rate  at  so  much  in  the  pound;  the  precept  recites  thattba 
guardians  have  "  directed  the  sum  of  1,500/.  to  be  raised  by  a  regular  and  eqoal  ^ani 
rate  of  4|d.  in  the  pound,"  and  then  requires  the  overseers  "  to  rate  and  assess  as  aooa 
as  may  be,  and  witlun  thirty  days  (exclusive)  from  the  date  hereof,  to  collect  and  nostnT 
the  same  rate  or  tax  of  4^d.  in  the  pound.  [Patteson,  J. — ^Then  is  there  any  pio- 
vision  in  case  of  informality  in  the  rate  ?]  None.  [Goleridoe,  J. — If  a  rate  were  voil 
there  would  be  a  remedy  by  action  against  those  enforcing  it.]  In  R.  v.  The  Recorder  ff 
Exeter  (13  L.  J.  N.  S.  M.  C.  7)  the  churchwardens  and  overseers  of  the  pariah  a 
St.  Olave,  in  the  city  of  Exeter,  applied  at  the  Sessions  for  an  order  of  filia^on*  ui 
the  application  was  resisted  in  limine,  on  the  ground  that,  by  a  local  Act  of  FuiiaiBaBl, 
certain  persons  were  incorporated  for  the  management  of  the  poor  of  that  city,  wA 
that  the  application  should  have  been  made  by  them.  The  Court  of  Qnaxter  SeMJBMi 
being  of  that  opinion,  made  no  order,  and  that  decision  was  not  questioned  in  tUi 
Court ;  but  they  also  refused  to  order  the  churchwardens  and  overseers  to  pay  tha 
costs  of  the  party  against  whom  the  application  was  made,  and  that  refosal  was  haU 
wrong.  [LordDbkman,  C.J. — ^Before  you  proceed  to  the  other  questions,  wsWI 
hear  the  reply  on  this  point.] 

Pigott,  in  reply.  Csar,  mb.  f^M^ 

Lord  Dbnman,  C.  J.,  now  delivered  judgment. — This  caae  was  reserved  from  tte 
Oxford  Assizes  on  several  points,  on  one  of  which  only  it  has  been  argued*  mod  thi 

(a)  Per  CdeiMge,  J.,  in  the  tame  cMe.— '<  As  that  the  SestioDS  have  done  wrw«. 
tha  power  of  the  SetaSont  to  qaash  ratei  ariMt  only 
firm  Aets  of  ParUament,  and  the  6  &  7  Wi 

c.  96,  gives  then  no  power  to  quash  for  ii ,  _ 

malHy  on  their  own  snggestion,  it  is  safe  to  say,  to  the  Sessions. 


es  only     rate.    It  may,  however,  tara  oat  thutthaiailfll 

^■1.4,     entitled  to  reUefhyhiaiigla  aC^voalwiir» 

infor-     mer  statutes;  and,  therafote^  ttemaavlpMI 
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fipaioa  we  have  fonned  on  that  makes  it  unnecessary  for  us  to  hear  the  ai^^ument 
conclnded  upon  the  other  points.  The  question  is,  whether  the  Court  of  Quarter  Ses* 
akms  for  the  city  of  Oxford  had  any  jurisdiction  to  make  the  order  upon  the  church- 
wardens and  overseers,  against  whom  this  indictment  was  preferred ;  and  that  will 
depend  on  the  further  question,  whether  an  appeal  lay  to  the  Court  of  Quarter  Sessions 
agiunst  the  rate  mentioned  in  the  indictment.  This  rate  is  certainly  in  some  sense  a 
poor-rate,  but  it  was  made  under  the  special  provisions  of  a  local  Act,  passed  in 
1771,  •*  for  better  regulating  the  poor  within  Uie  city  of  Oxford."  That  Act  gives 
m  certain  specific  mode  of  appeal,  but  does  not  give  one  to  the  Quarter  Sessions.  If, 
tlierefore,  the  rate  is  founded  exclusively  on  this  statute,  then  as  adl  appeals  to  Quarter 
Sessions  must  be  of  express  statutory  creation,  this  appeal  cannot  be  justified ;  but  if 
the  rate  can  be  considered  as  made  at  all  under  the  statute  of  Elizabedi,  modified  only 
in  its  circumstances  or  application  by  the  provisions  of  the  local  Act,  then,  as  the 
appeal  given  by  the  former  statute  is  not  taken  away,  either  by  express  enactment 
or  by  implication,  it  may  still  exist  contemporaneously  with  the  appeal  given  by 
Ihe  Litter  statute.  To  clear  this  point,  many  sections  of  the  local  Act  must  be 
ezamined ;  the  general  scope  of  the  statute  is  to  consolidate  a  number  of  parishes 
into  one,  for  the  purpose,  amongst  others,  of  the  maintenance  and  government  of 
die  poor  ;  as  to  which  the  overseers  and  churchwardens  of  the  respective  parishes 
•re  virtually  superseded,  and  a  corporation  of  guardians  substituted  in  their 
place.  By  the  25th  section  it  is  enacted,  "  That  the  parish  officers  should  not, 
by  virtue  of  any  law  then  in  being,  make  (with  a  saving  hereafter  to  be  noticed),  and 
the^  were  by  the  Act  disabled  to  make  any  rate  within  their  parishes  for  the  relief, 
maintenance,  and  employment  of  the  poor,  other  than  such  rate  for  the  maintaining, 
dotiiing,  and  employing,  and  otherwise  providing  for  the  poor  of  those  parishes,  as 
shall  and  may  be  from  tmie  to  time  ordered  and  directed  to  be  made  by  the  said  cor- 
poration, pursuant  to  the  powers  therein  given  and  for  the  purposes  therein  specified ; " 
ooft  of  this  general  prohibition  are  excepted,  "  all  rates  or  sums  of  money  which  by 
any  special  hw  the  parish  officers  are  obliged  to  pay  and  raise  by  taxation  for  the 
n&d  and  provision  of  the  families  of  any  militia-men,  or  for  any  other  particular 
poipoees  arising  within  and  falling  to  the  part  of  any  of  the  several  parishes,  and  par- 
lieidariy  directed  by  other  Acts  of  Parliament."  The  special  framing  of  this  exception 
•eema  to  shew  that  the  ordinary  mode  of  rating  for  the  relief  of  the  poor,  under  the 
■tatute  of  Elizabeth,  for  the  special  purposes  of  such  rating,  is  within  the  exception, 
wbikt  the  rating  for  general  purposes  is  witlun  the  prohibition ;  we  use  the  words 
general  purposes  advisedly,  for  the  "  saving"  seems  to  keep  the  ordinary  mode  of 
nting  alive  for  the  special  purposes  therein  named.  For  example,  the  effect  of 
tlua  saving  proviso  is  to  authorize  and  compel  the  overseers  to  make  a  poor-rate 
lor  the  reli^  of  the  families  of  any  militia-men  in  the  ordinary  way,  requiring  the 
ordinary  allowance  to  be  given,  and  the  ordinary  appeal  for  the  purpose  of  discharge ; 
both  these  rates — the  one  under  the  statute  of  Elizabeth,  and  the  other  under  the 
local  Act — ^may  be  in  existence  at  the  same  time;  which  shews  clearly  that  they 
are  separate  and  distinct;  the  former  being  made  by  the  overseers  on  their  own  responsi- 
kBity,  they  could  determine  the  amount  to  be  raised,  and  the  proportion  of  the  individual 
isseasmenta ;  with  regard  to  the  latter,  they  would  exercise  no  discretion  and  incur 
no  responsibility  as  to  the  necessity  of  the  rate  or  the  amount  of  the  rate;  they 
would  only  act  under  the  orders  of  tJie  guardians.  It  is  observable  that  one  of  ihc 
•ariier  Acts  as  to  the  fisunilies  of  militia-men  (33  Geo.  3,  c.  8),  passed  apparently  to 
ncet  the  inconvenience  of  this  double  rate,  makes  a  spinal  provision  (s.  8)  for  the 
payment  of  the  charge  by  the  treasurer  of  the  guardians  of  the  poor  of  Exeter ;  where 
m  loeal  Act,  similar  in  many  respects  to  the  present,  has  been  long  in  force  for  the 
rdief  and  maintenance  of  the  poor  in  Exeter  generally.  The  case  of  Oxford  seema 
to  have  escaped  notice,  at  least  at  that  time.  The  powers  of  the  .guardians  and 
iim'  purpoees  of  the  rate  are  next  to  be  considered.  By  the  SOth  section  it  is  enacted, 
•^'Xhflt  a  necessary  sum  shall  be  raised  by  a  regular  poundage  without  distinction 
fllMJipNc  9ik-  tiie  parishes."  By  the  same  sectioa  the  guardians  are  to  ascertain  the 
ami  neeesaary  to  be  raiaed  n^  uie  raiei^  mainfrnaiioe,  and  employnicBt  of  uie  poor» 
aaiiorodier  tfie  uses  of  the  oorporaticm;  and  having  aodooe,  they  an  t»  iaarft 
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precept  to  the  pariah  officers  of  each  parish;  mmmanHipg  them  to  le?y  die  nfee;  aad 
the  parish  officers  are  hy  the  same  section  empowered  to  proceed  in  ohedknoe  thocto. 
Thus  it  appears  that,  without  entirely  abolishing  tlie  distinction  of  parishes  or  tk 
functions  of  the  parish  officers,  the  rate  is  to  be  made  equally  on  all,  without  legnd 
to  the  different  aggregate  property  in  each,  or  the  charges  tiiat  may  be  brought « 
the  common  fund ;  all  for  this  purpose  are  treated  as  one  parish.     The  same  section 
requires  certain  things  to  be  done  with  regard  to  the  rate,  not  the  same,  but  analogooi 
to  those  required  by  the  Act  of  Elizabeth,  and  by  that  of  17  Geo.  2.     The  ordmoj 
poor-rate  under  the  statute  of  Elizabeth  is  to  be  allowed,  and  published  the  not 
Sunday   after  the    allowance  ;    but  under   this  Act   the   rate   is   not   to  be  pub- 
blished,  but  notice  only  of  the  sum  intended  to  be  raised ;  and  the  allowance,  to  be 
made  by  two  justices,  follows,  and  does  not  precede,  its  publication  in  the  panik 
church.     Particulars  such  as  these    are  unimportant  of  themselves,  but  they  concv 
with  others  in  shewing  the  rate  under  consideration  to  be  the  creature  of  the  lool 
Act,  and  not  made  under  the  powers  of  the  general  statute.     But  when  thus  mad^ 
what  are  the  purposes  to  which  it  is  to  be  applied  ?    To  ascertain  this,  we  must  ton 
to  the  earlier  sections  of  the  Act.     By  the  10th  section,  the  guardians  are  empowend 
to  rent  or  purchase  premises  to  be  used  as  workhouses  or  houses  of  industry.    Bf 
the  Idth  section  they  may  purchase  and  provide  such  goods,  chattels,  and  provinaoik 
&c.  as  they  shall  think  proper,  for  the  purpose  of  setting  to  work,  &c.  the  poor 
under  their  care  and  power.     They  have  besides  the  care  and  power  over,  and  are  to 
provide  for,  the  maintenance  and  employment,  according  to  the  Act,  of  all  the  poorcf 
Oxford,  wanting  or  seeking   relief,  and  of  such   other  poor  as  shall  be  taken  into 
the  house  of  industry ;  some  to  be  relieved  and  not  compelled  to  come  into  the  hooie; 
but  idle  and  disorderly  persons,  who  neglect  and  refuse  to  maintain  their  fiunilisib 
not  being  afterwards  able  to  maintain  themselves,  and  also  all  other  persons  who  bc^ 
ask,  or  want  rehef,  and  ought  to  be  relieved  and  provided  for  by  any  of  the  poiiihei 
in  Oxford,  may  be  compelled  to  come  in  to  work  and  dwell  in  ttis  house,  and  t» 
remain  so  long  as  the  guardians  are  of  opinion  they  are  unable  to  maintain  themsehBi 
or  cannot  be  otherwise  sufficiently  provided  for ;  they  may  be  forced  to  work,  and  idk 
and  disorderly  persons  may  be  detained  until  their  labour  has  indemnified  the  gunrdiMM 
By  the  15th  section,  poor  children,  who  at  any  time  shall  be  maintained  by  the  aid 
.guardians,  ore  to  be  under  their  government  untU  they  are  fourteen  years  of  age,  nd 
then  or  sooner  may  be  bound  apprentices  to  any  creditable  person,  or  to  any  two  of  tie 
guardians  as  trustees  for  the  benefit  of  the  corporation,  and  employed  in  any  trade  or 
occupation  ;   and  the  guardians  have  power  to  maintain  or  provide  for  every  waA 
apprentice  by  the  Act,  and  they  have  power  and  authority  over  such  apprentice  who 
shall  be  so  bound  to  two  guardians,  and  may  by  warrant  apprehend  and  imprim 
him  if  he  desert.     Further,  they  may  hire  out  any  of  the  poor  children  before  the  age 
of  fourteen,  and  also  any  other  poor  persons  in  the  said  house,  to  work  in  time  of  hif 
or  com  harvest,  or  at  any  other  time,  for  the  benefit  of  the  corporation,  and  for  waA . 
payments,  and  at  such  times  as  they  may  please ;  and  the  poor  persons  are  to  labour  tP 
the  best  of  their  power  and  ability,  and  after  the  expiration  of  the  work,  to  return  tp 
the  house  ;  if  not,  they  may  be  apprehended,  and  are  liable  to  such  reasonable  punidh 
ment  of  such  sort  as  the  guardians  shall  direct ;   and  in  each  and  every  caae  or 
occurrence  whatever,  wherein  any  of  the  poor  shall  not  work  and  labour,  in  fnlfilmft 
of  the  powers  given  by  the  Act,  and  the  rules  and  ordinances  of  the  said  corporatifli^ 
from  time  to  time,  the  guardians,  or  any  five  or  more  of  them,  shall  have  authority,  it 
any  time,  to  order  such  poor  person  or  persons,  so  misbehaving,  to  be  whipped,  in  caK 
they  refuse  to  do  such  task-work  ;  and  to  inflict  such  confinement  or  other  reaaoDabfe 
punishment  on  him  or  them  so  misbehaving  as  any  such  guardians  shall  think  fit  or 
reasonable.     By  the  18th  section,  in  order  to  carry  into  execution  the  trusts  repowi 
in  them,  the  guardians  are  empowered  to  raise  the  sum  of  10,000/.  by  sale  of  life 
annuities,  which,  by  section  19,  are  to  be  paid  out  of  the  rates.     It  appears,  theahn, 
that  the  rates  made  under  the  local  Act  are  applicable  to  the  payment  of  annmrtw 
insured  thereby,  and  sold  for  the  purpose  of  providing  the  house  of  indostry.  ttl 
other  purposes ;  among  which  may  be  mentioned  the  salaries  of  the  officers  to  li 
appointed  to  any  ofiioe  or  place ;  and  further,  as  regards  the  poor  tbanselvM^  Ikl 
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nte  is  made  applicable  to  a  variety  of  purposes,  connected,  indeed,  with  their 
njfef  and  maintenance,  yet  going  far  beyond  those  to  which  the  ordinary  poor* 
ate  is  by  law  applicable.  We  have  had  occasion,  in  passing,  to  advert  to  some  extraor* 
inry  powers  vested  in  the  guardians  ;  to  these  may  be  added,  the  enactment  of  sec* 
tin  42  (a),  the  main  object  of  which  is  the  settlement  of  bastards,  and  which  provides 
Iv  the  punishment  of  the  parents,  and  enables  any  two  of  the  guardians  (being  jus- 
tioei),  if  he  or  she  be  one  of  the  poor  under  their  care,  to  punish  both  father  and 
■other  by  whipping,  confining  to  hard  labour,  or  by  distingiiishing  by  some  brand  of 
token  of  the  offence  on  some  conspicuous  part  of  the  person.  We  notice  powers 
mk  as  these,  not  for  the  purpose  of  passing  any  opinion  on  the  wisdom  or  justice  or 
aeh  enactments,  but  beoiuse  all  these  instances  of  unlimited  confidence  placed  in  the 
gludians  make  it  the  more  consistent  interpretation  of  the  general  scope  of  the  Act, 
Iht  it  was  not  intended  there  should  be  any  appeal  against  acts  done  under  their 
tthority  beyond  themselves.  In  the  same  (the  forty-second)  section,  the  overseers 
■d  diurchwardens  are  authorized  to  pursue  the  ordinary  means  against  the  father  and 
iDther  for  indemnity ;  so  that  in  this  respect,  as  was  noticed  above  in  respect  of  the 
iBilies  of  militia-men  that  are  deserted,  the  general  parochial  law  only  prevails  where 
:  18  specially  saved.  The  41st  section  is  very  material  to  the  present  inquiry ;  by  it 
le  guardians  and  parish  officers  of  any  parish  not  in  the  union  may  contract  for  the 
■intenance  and  employment  of  the  poor  of  such  parish  in  the  house  of  industry ;  and 
I  case  this  be  done,  the  poor  of  such  parish  are  compellable  to  go  to  this  house,  and 
imot  be  otherwise  relieved ;  and  to  indenmify  the  guardians,  the  overseers  of  the 
nish  may  make  a  rate,  against  which  an  appeal  lies  not  to  the  Quarter  Sessions  of  the 
Mnty,  but  to  any  two  justices  residing  next  the  parish,  and  the  decision  of  the  two 
■tioes  on  an  appeal  is  expressly  declared  to  be  final.  We  hardly  know  how  a  stronger 
idioation  of  an  intention  to  take  the  whole  matter  out  of  the  general  law  could  have 
■en  given.  We  now  come  to  the  appeal  clause  itself,  section  37,  which  applies  in  terms 
wkf  to  any  unequally  taxed,  charged,  or  rated  persons.  In  such  case  the  overseers 
ve  bound  to  shew  the  precept  and  the  rate  itself,  and  permit  copies  or  extracts  to  be 
■de ;  upon  this  any  party  aggrieved,  either  by  the  whole  amount  of  the  rate,  or  the 
■Etion  assessed  on  himself,  may,  vrithin  a  given  time,  complain  to  two  justices  of  the 
ih^»  who  are  thereupon  to  issue  their  summons  for  the  appearance  of  the  parish 
moen  before  three  justices,  of  whom  the  mayor  or  recorder  must  be  one,  and  two 
ilNr  guardians  joined  with  them,  and  for  the  production  of  the  precept.  The  three 
■lioes  and  two  guardians,  not  being  justices,  form  a  court  of  appeal;  they  are  to 
■mine  all  parties,  and  h^r  evidence  taken  on  oath,  and  make  a  final  order,  bincQng 
A  the  appellant  and  all  parties  rated  or  liable  to  be  rated  in  the  same  assessment,  and 
dn  sn  ail  other  persons.  In  case,  therefore,  of  alleged  inequality  in  rating,  a  court  of 
^peal  is  expressly  established,  the  decision  of  which  is  to  be  final ;  and  to  this  extent 
kaeems  dear  there  can  be  no  appeal  to  the  Court  of  Quarter  Sessions.  Unambiguous 
Vttds  or  necessary  implication  would  be  required  for  the  establishment  of  two  concur- 
KDt  and  final  courts  of  appeal  on  the  same  subject-matter ;  and  whatever  be  the  extent 
if  ttie  term  "  inequality  of  rating,"  it  is  to  be  remarked  that  there  is,  by  the  local  Act, 
ieoort  of  appeal  established,  such  as  shews  that  the  subject  of  appeal  was  present  in  the 
|>bds  of  the  framers  of  the  Act,  and  must  be  considered  to  be  within  the  scope  of  their 
Vkntion.  What  the  extent  of  the  term  is  was  much  discussed  in  the  argument.  It 
ti^t  to  be  liberally  construed,  and  we  think  a  party  appealing  on  this  ground  of  ine- 
lluity  might  object,  not  only  to  the  excess  of  his  over-rating,  and  the  too  limited  rating 
'  otiier  individuals,  but  also  to  the  total  omission  of  rateable  property ;  for  this,  as 
^  as  the  former,  occasions  him  to  bear  an  imequal,  or  too  great  a  proportion  of  the 
I  burden ;  it  is  more  doubtful  whether  he  could  object  that  he  was  rated  for 


(i)  Seet.  42. — **  That  any  two  or  more  of  the  reasonahle  punishment  on  soch  mother  and  such 

II  goanlians,  heing  justices  of  the  peace,  shall  father,  either  by  whipping,  confinement,  or  hard 

4  BSf  t  &e.,  at  the  end  of  one  calendar  month  labonr,  or  by  distinguishing  him  or  her  with  some 

"    "    s  any  such  woman  shall  be  so  delivered  badge  or  token  of  the  offence,  to  be  fixed  on  the 


f  iNWCardy  and  at  any  time  after  she  shall  have  most  conspicnoos  part  of  his  or  her  outside  garment 

ed  OB  CMth,  &e.  who  is  the  father  of  such  as  the  said  guardians,  being  justices  of  the  peace^ 

li,  in  ease  he  ^all  be  one  of  the  poor  under  the  shall  think  fit  and  proper.'' 

««f  tte  mM  faartfaiiSy  to  set  and  infliet  nth 
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property  not  properly  included  in  the  rate.  But  as  to  that,  it  should  be  feauttked* 
that  that  is  more  properly  a  subject  of  action  than  of  appeal.  The  iinsatiaftifctttfy 
nature  of  the  court  of  appeal  was  also  made  a  sulgect  of  comment.  It  may  be 
answered,  first,  that  a  court  which  must  contain  at  least  three  justioes  of  tiie  {Me^ 
of  whom  one  must  be  the  mayor  or  recorder,  was  at  the  time,  at  least,  as  eofltte- 
tent  a  tribunal  as  the  Quarter  Sessions  of  the  district,  or  the  county  at  large,  bene 
one  or  other  of  which  the  appeal  must  haye  been  brought  against  the  rate ;  and  it 
was  not  a  less  satisfactory  mcKle  of  trial  on  a  question  dF  rating,  because  there  vii 
power  to  examine  parties  on  oath.  Secondly,  it  must  be  observed  that  the  aigaiMat 
drawn,  either  from  the  extent  of  the  jurisdiction  of  the  Court  or  its  competency ,  ii  «f 
a  secondary  nature  only,  and  must  not  be  relied  upon  as  really  concluding  the  Biattar. 
We  think  the  question  would  really  have  been  the  same,  if  there  were  no  court  of  qipnl 
granted  by  the  local  Act ;  it  is  only  if  the  makers  of  the  rate  acted  under  any  antibon^ 
given  by  the  statute  of  Elizabeth,  that  thdr  ct  can  be  snb}ect  to  an  appeal  given  kf 
that  statute;  and  if  they  do  not,  the  appeal  dause  does  not  apply,  and  cannot  be 
made  by  implication  to  operate  on  what  has  been  done  under  another  stntnte.  is 
examination  of  the  local  Act  shews  that  the  rate  does  not  take  its  inception  fiqpi  tftt 
overseers,  who  have  no  power  to  determine  when  it  shall  be  made,  or  mtinfL  hh 
amount,  nor  its  employment ;  and  when  collected  and  paid  over,  it  is  appropriated,  «t 
merely  to  parochial  purposes,  nor  to  such  objects  as  an  ordinary  poor-rate  is  oonfo  ' 
by  the  statute  of  Elmibeth,  nor  again  to  many  collateral  and  special  pmpoaes,  to^^ 
that  rate  has  been  made  applicable  by  subsequent  statutes;  but  it  has  hbr 
manifest  object  of  the  Act  to  take  the  city  of  O^ord  out  of  the  oontnd  of  tbe  g 
poor-law,  and  to  vest  the  management  of  the  poor  in  the  hands  of  certain  < 
dally  created,  in  whom  larger  powers  are  vested,  both  or^pial  and  c  iiitiniuma»  { 
have  been  intrusted  either  to  parish  officers  or  to  the  Quiurter  Sessions  geacil 
Lastly,  we  find,  on  examination  of  the  system,  that  it  is  at  kaut  so  complete,  tiiintif  1 
statute  of  Elizabeth  had  never  existed,  or  were  repealed,  every  thing  would  F 
on  in  the  dty  of  Oxford  vnthout  the  slightest  difficulty,  except  that  the  loced  Aet  f 
the  overseers  and  churchwardens  as  it  found  them,  exiiting  officers,  wad^  a» 
were  still  to  perform  other  functions  of  their  office  than  thdse  vested  ^  T 
the  statute  of  Elizabeth,  uses  them  for  its  own  purposes,  and  deab  liMi 
with  justices  of  the  peace,  constables,  and  other  officers  already  known  to  ^Wtt 
to  tt^  extent,  and  no  frurther,  the  statute  of  Elizabeth  has  been  necessary  for  <Wi )M|( 
on  the  system  created  by  the  local  Act.  The  result  of  this  examination  kidb  4bmf 
to  the  condusion  that  the  Court  of  Quarter  Sessions  had  no  jurisdiction  to  i  nf iitiilH 
the  appeal,  and  our  judgment  must  be  for  the  defendant.  -^  u^ 

B,  ■   ■ .     v*^* 
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BAIL  COURT. 

Monday,   November  17,   1846. 

(Before  Mr.  Joatice  Wiohtm an.) 

Thb  Quxxk  v.  Thx  Justxcbs  ov  SnBRiT.(a) 


*  Next  prwUeahk  Semkmt." 

At  Murl prmeHeM»  Si$iUm§**  ar§  wnehfitr  uUpurpom,  Whtre^  tktr^fore,  m  order  ^  remnut 
im  madiB  em  ike  2Bih  nf  fkbnutry,  and  woe  executed  on  ike  27 tk  qf  Mwrek^  ike  Eaeier  Seetiome 
lifilf  omike9ik  ^JprU following,  at  wkick  nothing  woe  done,  but  at  tke/oUomng  Juig  Seeeioue 
m  erfeml  woe  enUred  and  retpited,  and  on  tke  2dM  qf  Sq^tember  notice  and  gromnde  of  t^peai 
mra  oenedj^  tke  Oetober  Seaeiontt 

N^  <te#  ike  appelianie  were  iken  entitled  to  he  keard,  and  ikai  tkey  were  not  kound  to  kaoe  tried 
}f  ika  prior  Judg  Seeeione, 

hi;  a  fomer  Term  a  rule  nisi  had  been  obtained,  calling  upon  the  justices  of  Surrey  to 
T  jbcw  cause  why  a  certiorari  should  not  issue*  commanding  them  to  return  into  this 
IH^  w  order  of  Quarter  Sessions,  in  order  that  the  same  might  be  quariied.  It 
ipifiil  that  on  the  28th  of  February,  1844,  an  order  of  removal  was  made  from  the 
^  c[  St.  Mary,  Rotherhithe,  to  thiftt  of  St  Pancras,  Middlesex.  No  notice  of  appeal 
pp^  been  given  widiin  the  twenty«one  days,  the  pauper  viras,  on  the  27th  of  Mardi 
i^^iDgt  removed.  On  the  ensuing  9th  of  April  (twelve  days  alter  the  removal) 
ufm/tet  Sessions  commenced,  but  no  appeal  was  entered.  On  the  following  2nd  ciC 
^fiyt  Midsummer  Sessions  were  held,  and  were  continued  by  adjournment  to  the 
i,u4  24th»  om  whidi  last  occasion  an  iqipeal  against  the  said  order  of  removal  waa 
)ljff9i  and.  respited.  On  the  28th  of  September  notice  and  grounds  of  appeal  were 
m/i.  tar  the  next  October  Sessions,  at  which  the  afipeal  came  on  for  trial.  At  tiie 
lJJ9t^  llie  respoi^dcnts  olgected  to  the  appeal  being  heard,  upon  two  grounds.  First, 
lli^.bj.ti^  ndes  of  the  Sessions  six  days'  notice  of  appeal  only  are  required,  there 
m  waaipLe  time  for  appealing  at  the  Easter  Sessions.  Secondly,  that,  supposing  the 
HJIlHts  wipre  right  in  Seating  the  July  Sessions  as  the  first  practicable  Sessions, 
sy  ooght  to  have  tried  at  tiiose  Sessions,  and  not  merely  have  entered  and  respited. 
K  SeMoas  overruled  both  these  objections,  and,  after  hearing  the  appeal,  quashed 
t  order  of  removal,  whereupon  this  rule  was  obtained ;  against  which 
Bewmrth  now  shewed  cause.-^The  first  ol^ection  is  deiffly  unsustainable ;  for,  not- 
kbstanding,  by  the  rules  of  the  Sessions,  oidy  six  days'  notice  of  appeal  are  required, 
et  as  the  4  &  5  Wm.  4,  c.  76,  s.  81,  requires  the  grounds  of  appnl  to  be  defivered 
Qteen  days  before  the  Sessions,  and  as  there  were  not  so  many  days,  in  this  case 
t  i^ipellants  were  not  in  a  situation  to  try  their  appeal  at  the  bster  Sessions,  and 
embre  need  not  have  entered  it.  At  the  next  practicable  Sessions,  which  were 
use  of  July,  the  appeal  was  properly  lodged  (Rex  v.  Kent,  8  B.  &  C.  603) ;  and,  no 
albt*  if  ^e  appdlants  had  given  notice  for  triied  at  those  Sessions,  they  would  have 
m  regular  bieyond  all  doubt.  (Bex  v.  The  Justieee  of  Buehtngkamekire,  8  EaiBt, 
S;  Ay.  V.  TheJusticee  of  Stqfordtkire,  12  L.  J.  M.  C.  8.)  The  appeal  then  being 
NMrly  lodged,  the  parties  had  power  to  adjourn  it  if  they  tiiought  necessary.  (Rex 
ne  Jmetkee  of  Wiits,  8  B.  &  C.  381.)  All  the  cases  clearly  recognize  the  rig^t  of 
I  Sesaaons  to  adopt  any  rules  of  practice  which  they  think  convenient  for  the  admi« 
Untion  of  justice. 

WiORTMAK,  J.-*What  is  the  objection  relied  upon  by  the  other  side? 
If.  Smiik,  oontrit.— The  objection  is,  that  tiie  appesl  was  entered  and  respited  at 

(a)  lUysitK  bf  T.  W.  SAvmaas,  Ifq.»  BsRiilBr.gfc.law. 
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the  second  Sessions  after  the  removal*  whereas  it  ought  to  have  been  tried  at  tkie 
Sessions.  [Wigbtman,  J. — ^Do  you  contend  that  the  Easter  Sessions  are  practiGible 
Sessions  ?]  They  certainly  could  not  have  tried  at  those  Sessions,  but  they  cofdd 
have  entered  and  respited.  [Wightman,  J. — ^Yes ;  but  they  were  not  bound  ta> 
have  done  so.]  In  7%e  Queen  v.  The  Justices  of  Cornwall  (6  Ad.  &  Ell.)»  Mr.  Jusdoe 
Fatteson  seems  to  doubt  whether  or  not  the  appellants  were  not  bound  to  apped  ta> 
the  next  Sessions,  where  by  the  practice  of  the  Sessions  there  was  time  for  so  daai|. 
[WiGHTMAN,  J. — If  six  days'  notice  could  have  sufficed  for  all  purposes,  you  wndi 
have  been  right  in  your  argument.  I  think,  therefore,  that  we  must  consider  tiie 
July  Sessions  as  in  fact  the  fost  practicable  Sessions.] 

Howarth.-^ThBt  being  so,  the  Sessions  have  determined  that  the  appeal  was  propedy 
respited.  In 'all  the  cases  in  which  this  Court  has  interfered  upon  the  subject,  it  hs 
been  to  compel  the  justices  to  do  something  which  they  had  refused  to  do.  But  hm 
the  justices,  who  are  the  best  judges  of  their  own  practice,  have  decided  that  the  cnliy 
and  respite  were  correct,  and  have  in  fanct  heard  the  appeal.  When  once  an  lapped  ii 
properly  lodged,  the  Sessions  have  jurisdiction  to  d^  with  it  as  they  think  pvofA 
At  these  Scions,  the  practice  is  to  respite  every  appeal,  on  the  apj^cation  of  Ik 
appellants,  if  entered  at  the  next  practicable  Sessions,  and  in  so  doing  they  aremr- 
ranted  by  law. 

M,  Smith  and  Hawkins,  contrlu — ^The  Sessions  had  no  jurisdiction  to  respite  Ai 
appeal  at  the  July  Sessions.    The  power  to  respite  is  given  by  statute  9  Geo.  ltC7» 
8.  8,  which  directs,  that  if  it  shall  appear  to  the  justices  *'  that  reasonable  tinttf 
notice  was  not  given,  then  they  shall  adjourn  the  said  appeal  to  the  next  Qwl|r; 
Sessions,  and  then  and  there  finally  hear  and  determine  the  same."    This  Act,  hovotfv 
does  not  apply  to  cases  where  there  has  been  sufficient  time  to  give  notice.    If  Al 
appellants  had  entered  and  respited  at  the  Easter  Sessions,  the  Act  would  have  ap|Mi 
[WiGHTMAN,  J. — ^You  must  treat  the  July  Sessions  as  the  first  practicable  SemoH] 
Not  for  this  purpose.    The  case  of  The  King  v.  ne  Justices  of  MonmouthMt  9 
Dow.  306)  shews  that  the  9  Greo.  1,  c.  7,  s.  8,  does  not  apply  to  a  case  like  this,  vkp 
the  first  Sessions  are  passed  over.    Down  to  the  case  of  The  King  v«  The  Justicm^l 
Devon  (8  B.  &  C.  640,  n.),  it  was  thought,  that  however  short  the  time  was  befoietti 
Sessions,  the  i^pellants  were  bound  to  enter  and  respite;  but  that  case  decided M 
they  were  not  bound  to  enter  it  before  they  could  try ;  here,  however,  there  wis  a] 
interval  of  three  months  between  the  Easter  and  Midsummer  Sessions,  and  Jhf  j 
ought  to  have  been  prepared  to  have  tried  at  the  latter  Sessions.     Undoubtodk; 
merely  entering  is  a  useless  act.  (The  King  v.  Wilts,  8  B.  &  C.  380.)     The  air. 
object  of  the  9  Geo.  I,  c.  7,  s.  8,  was  to  obviate  the  difficulties  wluch  the  I3&14 
Cha.  2,  c.  12,  s.  2,  had  introduced,  by  directing  the  appeal  to  be  to  the  ''nol 
Quarter  Sessions."     [Wightmak,  J. — ^Then  you  contend,  that  merely  entering  ui 
respiting  at  the  July  Sessions  was  not  sufficient  ?]     Certainly ;  they  had  no  iMt  t» 
enter  and  respite,  ex  parte.    If  both  parties  had  been  before  the  Court,  it  would  hut 
been  different ;  but  if  the  Sessions  could  respite  at  the  July  Sessions,  tiiey  could  hmt 
done  so  at  any  subsequent  Sessions,  and  there  could  have  been  no  limit.     The  Ekf 
v.  The  Justices  of  the  West  Riding  of  Yorkshire  (4  M.  &  S.  327)  is  precisely  in  pGOt 
In  that  case,  an  order  of  removal  had  been  made  from  a  township  in  Yorkshixe»  to 
St.  Luke's,  Middlesex,  on  the  3rd  of  January,  and  was  executed  on  tiie  1 2th ;  the  not 
Sessions  were  on  the  18th  ;  the  parish  of  St.  Luke  did  not  appeal  at  these  SesaioBk 
but  at  the  ensuing  Easter  Sessions  they  moved  to  enter  and  respite  the  appeal,  brt 
the  Sessions  refused  to  receive  it,  and  the  Court  of  King's  Bench,  on  being  applied  W 
tor  a  mandamus  to  compel  the  justices  to  enter  and  respite,  refused  the  rule,  hddiBg 
that  the  Sessions  had  done  rightly. 

Cur,  adv.  vnlL 

His  Lordship  this  day  gave  the  following  judgment :-« 

There  was  a  case  of  the  Queen  against  the  justices  of  Surrey,  which  was  axgoe^ 
towards  the  latter  end  of  the  last  Term  before  me,  and  stood  over  that  I  might  hi^ 
ap  opportunity  of  looking  at  the  several  cases  which  were  cited  upon  that  90CM 
sion.  In  this  case  an  order  of  removal  was  made  in  February,  and  tbe  pauper  w« 
actually  removed  on  the  27tli  of  Maidi;  tiie  nszt  Sesoooft  mttt  hMea  in  the  etf^ 
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pot  of  April,  but  there  was  not  sufficient  time  to  give  the  requisite  notices  and  grounds 
of  appeal,  in  order  to  try,  and  nothing  was  done  by  the  appellants  at  these  ^ssions. 
At  the  July  Sessions  the  appellants  entered  and  respited  an  appeal  ex  parte,  and  with- 
out any  notice  to  the  respondent.  On  the  28th  of  September  the  appellants  gave 
notice  for  the  October  Sessions,  and  delivered  the  grounds  of  appeal.  The  appeal 
came  on  to  be  heard  at  these  Sessions,  and  it  was  objected  by  the  respondent  that  the 
appellants  were  too  late,  and  that  the  Court  had  no  jurisdiction,  and  that  the  appel- 
kits  ought  to  have  given  their  notice,  &c.  in  time  for  the  July  Sessions,  instead  of 
mely  entering  and  respiting  the  appeal  ex  parte;  the  objection  was  overruled  by  the 
Court,  who  heard  and  determined  the  case  in  favour  of  the  appellants ;  and  the  ques- 
laon  is,  whether  they  had  jurisdiction  so  to  do?  By  the  13  &  14  Chas.  2,  c.  12,  and 
S&  4  Wm.  &  M.  c.  11,  parties  thinking  themselves  aggrieved  may  appeal  to  the  next 
QHorter  Sessions.    The  words  of  the  statute,  taken  strictly,  would  oblige  the  com- 

eing  parties  to  appeal  to  the  next  Sessions,  however  near  it  may  be ;  but  as  a 
nable  time  must  be  given  to  the  appellant  parish  to  determine  whether  they  will 
^ipeal  or  not,  and  due  notice  of  the  grounds  of  appeal  must  be  given  to  the  respondent 
piiish,  it  might  be  impossible  to  appeal  to  the  very  next  Sessions,  consistently  with 
those  preliminary  conditions,  and  it  has  therefore  been  determined  that  the  next  Ses- 
sbns  means  the  next  practicable  Sessions,  that  is,  the  next  Sessions  that  are  consistent 
fapbint  of  time  with  enabling  the  appellants  to  make  due  inquiry  and  give  the  requi- 
site notices.  In  accordance  with  this  construction  of  the  statute,  it  is  held  unnecessary 
tofike  any  steps  whatever  at  the  Sessions  immediately  succeeding  the  order  appealed 
iniiist ;  this,  which  was  determined  in  The  King  v.  The  Justices  of  Essex  (1  Bam.  & 
IfSd,  210),  and  The  Kingy.  Thackwell  and  Others  (4  Bam.  &  Cress.  62),  and  recog- 
kbed  in  all  the  subsequent  cases,  must  be  considered  as  settled  law.  The  appellants, 
Ihen,  in  the  present  case,  were  not  bound  to  take  any  notice  of  the  April  Sessions 
vfcatever ;  but  it  is  said,  on  the  part  of  the  respondent,  that  the  appellants  were  bound) 
p^  ajl  events,  to  give  their  notices,  and  serve  their  grounds  of  appeal,  so  as  to  enable 
Acm  to  try  at  the  July  Sessions,  and  that  it  was  not  enough  merely  to  enter  and 
^B^te  the  appeal  at  those  Sessions.  When  once  it  was  settled  that  the  first  prac- 
ikdde  Sessions  were  the  next  Sessions  within  the  meaning  of  the  statute,  it  would 
Mem  to  follow  as  a  consequence,  that  they  must  be  so  for  all  purposes ;  and  if  so,  the 
IMnte  of  9  Geo.  1,  c.  7,  s.  8,  directing  the  justices  to  adjoum  the  appeal  to  the  next 
lOauter  Sessions,  when  reasonable  notice  has  not  been  given,  would  apply,  and  the 
Jwtioea  be  bound,  in  that  case,  to  have  adjourned  the  appeal ;  but  whether  it  did  or 
Mt  apply,  the  justices  would  have  jurisdiction  when  the  appeal  was  entered,  and 
1U|^t,  of  their  own  authority,  adjoum  the  consideration  of  it,  for  which,  if  it  were 
iMseeMary  to  cite  authorities,  the  case  of  The  King  v.  The  Justices  of  Wilts  (13  East, 
'«2).  The  Queen  v.  The  Justices  of  Wilts  also  (8  B.  &  C.  380),  are  in  point.  If  the 
j^KiiLU  had  jurisdiction  to  adjoum  the  appeal,  the  question,  whether  they  properly 
^ttraaed  it  in  adjourning  this  appeal  ex  parte,  when  no  notice  was  given,  would  not 
Ae  entertained  by  this  Court,  which  will  not  review  the  decision  of  the  Court  of 
^■■ter  Sessions  on  matters  within  their  jurisdiction.  The  adjoumment  having  then 
tom  made  from  the  July  to  the  October  Sessions  by  a  court  of  competent  jurisdiction, 
"it  appears  to  me  that  the  orders  of  the  Court  of  Quarter  Sessions  in  October  cannot  be 
'I^MAched ;  and  I  may  observe,  that  the  judgment  of  Mr.  Justice  Williams,  in  The 
wm  V.  The  Justices  of  Suffolk  (8  Dowl.  618),  is  in  accordance  with  the  present  deci- 
«BD»  at  is  also  that  of  Mr.  Justice  Patteson,  in  the  case  of  The  King  v.  The  Justices  of 
Umuumthshire  (3  Dowl.  306),  or  as  far  as  the  facts  of  the  case  render  it  i^plicable  to 
tte  present.    The  mle  must  be  discharged . 
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Q.B.  Wednesday^  November  12. 

The  Qubbn  v.  Edward  CoLB8.(a) 

Fhm  ^f  clerk  (ff  ike  peaee-^Orden  ^  Seeeiome, 

Am  order  qf  Settiom  a$  to  ike  ttmount  iff  feee  io  he  reeewed  by  an  qfieer  ^  ike  Cntri  ie  €  JMJitki 

order,  tmd  rtmovehle  by  eerOorari, 
Tke  Qmri  iff  Q^arier  Settunu  kave  no  power  io  prevent  ikeir  ofieere  from  reeooermg  Jem  ttiiei 

are  receivable  under  a  iabie  of  feee,  dmiy  made  and  con/brmed  under  57  Geo,  3,  c.  91. 
Tkerrfore,  wkere  euck  table  recognised  eome  feee  io  be  iaken  firom  drfendanie  in  miedimeamn,  m 

order  cf  tke  Qnarier  Seeeione,  ikat  in /uiure  tke  clerk  of  ike  peace  ekould  take  no  fm  wkekm 

from  drfendanie  m  miedemeanore,  wae  keld  bad,  and  fuaeked  upon  certiorari. 
Tke  proper  and  only  couree  open  io  tke  mayietraiee  ie  to  frame  a  new  table,  and  obtain  He  eeeifrm' 

Hon  under  tke  etatute. 
Semble,  tkai  8^9  Vict.  c.  114,  kae  not  aboUeked  all  feee  payable  by  drfendanie  orpriemure, 

A  CERTIORARI  had  been  obtained  to  bring  up  an  order  made  by  tiie  Coat  of 
Quarter  Sessions  of  the  county  of  Somerset,  by  which  it  was  oi^ered  tint  do 
officer  do  thereafter  demand  or  take  any  fees  from  any  defendant  in  misdemeanor^  ni 
that  the  same  might  be  quashed,  (b) 

The  Attorney-General  suggested  that  it  was  useless  to  occupy  the  time  of  the  Govt 
with  this  question,  as  it  had  been  settled  by  the  8  &  9  Vict.  c.  114,  which  proUiitod 
all  fees  in  future.  After  some  conversation,  and  the  Court  having  in  vain  leoommcadrf 
some  arrangement,  they  consented  to  hear  it,  as  it  was  submitt^  that  the  8  &  9  Tkt 
c*  114,  left  many  fees  hitherto  received  untouched. 

The  Attorney-General,  the  Solicitor^ General,  ^d  M.  Smith,  then  proceeded  to  thee 
eause. — The  writ  of  certiorari  will  not  lie  in  such  a  case  as  the  present.  Tbil  > 
only  for  the  purpose  of  removing  judicial  proceedings,  or  proceeduags  in  some  mj 
subsidiary  to  judicial  proceedings,  and  therefore  incidental  to  the  general  duty  of  tha 
Court  to  see  that  justice  is  done.  No  one  instance  can  be  found  of  any  order  aol 
judicial  being  removed  by  certiorari,  unless  the  certiorari  is  given  by  statute,  h 
Jacob's  Law  Dictionary,  the  definition  ^ven  shews  that  it  is  thus  limited.  In  JK.  ▼• 
Ledeyiard  (Sayer,  6),  which  is  one  of  the  earlier  cases  upon  the  subject,  a  tij  tfsiin 
was  held  not  to  lie  to  remove  a  warrant  of  a  justice  of  the  peace,  that  not  beinci 


(a)  Reported  bj  E.  WiiB,  Eiq.,  Barrifter.at« 
law. 

(b)  The  fbUowing  are  the  fees  w  stated  Sa  the 
taUe  settled  in  1826  :— 

2.  Indictment  for  an  assaalt  or  misdemeanor,  i' 
defendant  be  prerionsly  bound  bj  reeognizanee 
before  a  magistrate  and  comes  in  at  the  same  Ses- 
sion the  bill  is  found,  and  discharges  the  indictment 
bj  agreement  with  the  prosecutor. 

Appearance £0    4    0 


0    5  0 

0  12  6 

0    2  0 

0  12  6 


Copy  of  indietment 
Pteulng  guiltr  and  snbmissioB 
Beading  and  aUng]  ' 
Entering  judgssent 

3.  Indictment  for  an  assault  or  misdemeanor  tra- 
^rersed  at  the  same  Sessions  bill  is  found  when  de» 
fendant  appears  on  reoognisanee. 

Appearance £0    4    0 

Reading  indictment 0    10 

FleaandvcMirv/Mtettotry  0  12    6 

Reeogniiaaee  to  prosecute  truTerse       0    7    0 
Copy  of  indictment  ..060 

4.  Indictment  for  an  assaalt  or  miidsmeanor 
diacliarged  before  trayerse  on  agreeawBl  with  tfca 
prosecutor  after  proeen  isfoed. 


Aspeanmee  .. 


£0    5  0 

0    4  0 

0    0  8 
•  11 


Entering  judgment 
Reading  uid  filing  release  .. 
If  more  than  one  warrant  haa 
erery  Session  after  the  first. 

6.  Indictment  for  a 
traTcrsed  after  process  issued, 
the  head  indictinent,  No.  3,     ' 
cess. 

6.  Indictment  for  an  assarit  or  mil il II ■—db. 

charged  after  traverse,  by  agrecmeaft  with  tht  per 

secutor. 
Order  to  withdraw  plea,  aaiwlth. 

drawing  same ili  If  • 

Pleading  guilty  and  submistioa  ..  O  IS  • 
Reading  rdease,  and  filing  suae  ..  0  10 
Entering  judgment •  It  • 

7.  Indictment  for  aanult  or  mIsdeMMBarlMl 

Joining  issue. ili   4  0 

Calling  and  swearing  jury  ..  O   S  • 

Reading  iadictment  ..010 

Entering  Tsrdlet O   •  i 

Jury a  »  • 

Drawing  19  the  issue,  per  folio  ••  •  1  t 
Entering  same  on  the  roil,  pcrftBft  •10 
Ckipy  tiiereof ,  perfoMo  0    0  8 

If  defindant  be  iNiBi  gaily,  add 

eateriagjadgMt         ....      0  •  < 
IfspedidlteafiadrpcrfiDlio  •   •  • 
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judicial  act.  In  Rexv.  Lloyd  (Caldec.  309),  an  order  of  the  Court  of  Quarter  Sessions 
of  the  county  of  Carmarthen,  whereby  it  was  ordered  that  Mr.  Edward  Jones,  attomey- 
at-law,  be  employed  to  bring  an  information  against  the  defendant  for  several  crimes 
and  misdemeanors  committed  by  him  in  his  execution  of  his  office  of  the  justice 
of  the  peace  for  the  said  county,  and  that  the  expenses  attending  such  prosecu- 
tion be  defrayed  by  the  county,  was  held  not  to  be  a  judicial  order.  That  was  an 
order  as  to  the  payment  of  costs.  [Coleridob,  J.  referred  to  Williams  v.  Lord  Bagot 
(4  D.  &  R«  315),  where  a  certiorari  issued  to  a  judge  of  inferior  jurisdiction  to  return 
the  practice  of  his  Court.]  That  was  ancillary  to  a  judicial  proceeding,  for 
justice  could  not  have  been  administered  without  a  knowledge  of  the  facts.  Here 
it  is  merely  a  rule  as  to  the  proceedings  of  certain  officers  of  the  court,  or  rather  only 
the  minutes  of  a  resolution  which  the  party  against  whom  the  order  is  made  himself 
causes  to  be  removed  as  a  judicial  order ;  and  on  these  minutes  it  is  stated  to  be  no 
more  than  waste  paper.  [Lord  Denman,  C.J. — It  is  applicable  to  all  judicial  pro- 
ceedings of  a  particular  kind  before  that  Court,  and  is  issued  by  a  court  of  justice,  and 
how  then  can  it  be  called  not  a  judicial  order  ?]  If  it  be  removable  by  certiorari,  the 
Court  will  not  interfere  to  quash  it.  If  it  be  illegally  made,  it  is  void,  and  Mr.  Coles 
OAy  continue  to  take  the  fees  without  any  danger.  An  indictment  for  extortion  could 
not  be  supported  under  this  order,  if  by  law  these  fees  may  be  taken.  But  are  these 
fees  valid  or  not  ?  They  must  be  shewn  to  be  legal,  either  by  common  law  or  by 
statute  expressly  enacted  for  the  purpose.  Now  at  common  law  there  were  no  fees. 
(3  Instit.  p.  209 ;  4  Inst.)  Prescription  is  also  out  of  the  question :  for  the  office  of 
clerk  of  tlie  peace  originated  within  the  time  of  legal  memory,  about  the  reign  of 
Edw.  3.  {Harding  v.  Pollock,  6  Bing.  25.)  But  it  may  be  said  that  strict  prescrip- 
tion is  not  essential,  if  usage  or  custom  can  be  shewn.  Such  usage,  to  support  the 
legality  of  fees,  must  be  uniform  and  invariable,  but  none  such  exists.  It  appears, 
from  a  return  made  to  the  House  of  Commons,  that  there  is  the  greatest  inequality. 
lliere  are  thirty- two  counties  and  seventy-four  boroughs  in  England  where  no  such 
fees  are  taken,  and  that  while  the  fees  allowed  in  Somersetshire  are  so  large  that,  in 
nine  cases,  they  amounted  to  110/.  3s.  lOd.,  their  amount,  in  thirty- two  cases,  in  the 
county  of  Lancaster,  did  not  exceed  5/.  10s.  4d.  [Lord  Denman,  C.  J. — You  must 
be  prepared  to  contend  that  no  one  fee  can  legally  be  taken  from  defendants  in  misde- 
meanors.] It  was  competent  to  the  magistrates,  by  this  order,  to  condemn  all  fees. 
The  circumstances  required  it,  as  the  ^es  claimed  in  Somersetshire,  in  comparison 
with  other  counties,  were  enormous.  (Detailed  statements  were  read  from  the  affida- 
vits, which  it  is  unnecessary  to  refer  to.)  [Coleridge,  J. — How  can  you  argue  fix>m 
the  present  non-existence  of  fees  in  other  coimties,  that  they  never  have  existed? 
They  may  have  been  altered  or  done  away  with  under  57  Geo,  3,  c.  91.]  No  legal  or 
existing  fees  were  done  away  with  by  the  judges  under  that  statute  ;  they  had  no  such 
power.  [Coleridge,  J. — ^Why,  could  they  not  refrise  to  approve  a  table  containing 
such  fees,  and  so  they  would  be  virtually  abolished  ?]  But,  taking  Mr.  Coles's 
own  statement,  no  usage  is  shewn.  He  has  been  applied  to  for  a  table  of  the 
fees  anciently  taken,  and  has  given  none  but  that  dated  1826.  It  is  true  he 
has  been  in  office  for  thirty-four  years,  but  his  custom,  and  that  of  one  or  two 
of  his  predecessors,  would  not  make  a  legal  usage.  The  table  made  in  1826  could 
not  create  new  fees ;  for  57  Geo.  3  is  confined  to  the  regulation  of  fees  then 
in  existence.  The  recital  is,  that  "  doubts  have  arisen  touching  the  fees  and 
allowances  due  and  to  be  made  to  the  clerks  of  the  peace,"  &c. ;  that  is,  fees  that  were 
customary.  If  any  new  fees  were  included  in  such  table,  they  would  be  illegal.  Could 
any  fees  be  ordered  by  the  Crown  to  be  paid  to  any  officer  ?  Clearly  no  authority  but 
a  statute  can  justify  fees,  and  none  has  been  shewn.  (Bac.  Abr.  Fees,  A. ;  Dalt.  Just. 
Fees,  1.  1,  c.  41  ;  Stat.  Westm.  1,  c.  20;  and  Fleetwood  v.  Finch,  2  H.  Bl.  220.) 
None  ought  to  be  taken  from  the  defendant.  [Lord  Denman,  C.  J. — In  the  table, 
distinct  fees  are  payable  by  defendant  in  articles  of  the  peace.]  That  is  an  exclusion 
of  any  other.  Defendants  are  not  mentioned  in  the  table.  But  if  the  fees  are  legal, 
the  order  is  void,  and  need  not  be  quashed  now. 

Crowder  (with  whom  were  Kinglake,  Seijt.  and  Moody),  in  support  of  the  rule. 
—This  is  a  case  of  great  hardship  upon  Mr.  Coles ;  for  these  affidavits  have  nothing 
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to  do  with  the  legality  of  the  order,  aaid  lie  has  no  opportonitj  of  angweriag  dmu 
Tlien,  it  is  dow  ea^  that  this  is  no  order.  The  parties  are  estopped  by  lumog  hadtbe 
rule  enlarged.  (R.  ▼.  Hmithom,  2  Burr.  745.)  But  it  is  clearly  an  order.  [Loo 
DssricAK,  C.  J.— None  of  the  Court  have  any  doubt  that  this  is  a  jodioal  order,  wd 
therefore  removable  by  certiorari.']  Then  is  ^is  order  valid  ?  If  the  tdUe  contUM 
one  fee  legally  receivable  from  a  defendant  in  misdemeanor,  this  order  is  bad,  far  it  a!bm- 
gates  all  fees  whatever  from  defendants.  Looking  at  the  table,  then,  although  the  wvA 
defendant  does  not  occur,  it  is  impossible  to  say  that  fees  are  not  directed  to  be  psid 
by  them.  For  instance,  there  is  a  fee  for  traverse  when  an  indictment  for  an  aasanltii 
found  and  the  defendant  appears  at  the  same  Sessions ;  there  is  also  a  recogniaMi 
to  prosecute  traverse.  It  is  submitted  that  57  Greo.  3  recoenizea  fees  ftom  is- 
fendants ;  and  so  55  Geo.  3,  by  abolishing  fees  then  taken  upon  macharge  of  pnaanoi^ 
and  granting  compensation  for  the  fees  t^us  abolished,  admitted  that  a  usage  to  tib 
such  fees  was  legal.  And  such  usage  need  not  be  universal  or  unvaried.  In  Bt§. 
V.  Baker  (7  A.  &  E.  509),  this  was  held  with  regard  to  fees  payable  upon  ordencf 
transportation.  There  are  similar  fees  payable  to  clerks  of  assizes;  and  in  /{e^.f. 
Bishop  (1  Car.  &  M.  302),  where  they  were  contested,  Coleridge,  J.,  considered  tfait 
they  ought  to  be  paid,  and  they  were  paid.  The  fees  attacked  by  this  order  kiR 
been  clearly  aUowed  by  the  table  in  1826;  and  the  justices,  if  they  disapproredof 
them,  might  have  remodelled  that  table  according  to  the  directions  of  the  statute  57 
Geo.  3.  None  but  those  mentioned  in  the  table  are  receivable  (57  Geo.  3,  s.  1) ;  ol 
those  that  are  mentioned  are  clearly  authenticated  and  legalized.  This  is  an  improper 
and  illegal  attempt  to  alter  that  statute.  The  recent  statute  8  &  9  Vict.  c.  114,  dod 
not  setUe  the  question,  for  that  leaves  untouched  many  fees  now  taken  in  the  coohb 
of  the  proceedings,  and  also  fees  taken  from  persons  found  guilty. 

The  Court  immediately  gave  judgment  as  follows  : — 

Lord  Denman,  C.  J. — It  appears  to  me  that  the  order  cannot  be  sustained.  Tbit 
first  document  to  which  I  have  to  refer  in  this  case,  is  a  table  of  fees  which  w 
made  in  the  year  1826,  under  the  authority  of  an  Act  of  Parliament,  and  vkith  Ik 
sanction  of  two  judges  then  going  circuit  in  this  county.  That  table  hprimdfitmk 
statement  of  fees  that  ought  to  be  paid,  and  must  be  considered  to  be  an  enumeratifli 
of  those  which  the  judges  had  found  to  be  legally  due.  It  appears  to  me.  from  tk 
import  of  the  statute,  that  the  judges  had  no  power  to  create  these  fees,  but  they  hid 
power  to  ascertain  and  prescribe  those  which  legally  had  been,  and  those  which  for  tbe 
future  should  be  paid.  But  those  which  were  to  be  paid  were  required  to  be  fees  to 
which  the  party  had  been  liable  before  the  making  of  the  order.  I  am  not  sure  doC 
it  is  not  a  proper  argument  to  say,  that  this  table  alone  is  sufficient  to  give  validity  Is 
the  fees  ;  but  in  addition  to  this,  it  is  perfectly  clear,  from  the  55th  Qeo.  3,  c.  50; 
that  fees  of  this  description  were  formerly  pa3rable  on  the  part  of  the  defendants ;  sal 
if  so,  then  it  is  quite  clear  that  the  Sessions  here  have  assumed  more  power  thM 
properiy  belongs  to  them,  when  they  say,  as  they  do  in  this  order,  that  none  of  tfasK 
fees  shall  be  payable  in  friture.  Then,  having  these  matters  brought  before  us  in  tha 
manner,  wc  are  bound  to  say  that  the  rights  of  the  officer  of  the  Court  having  beoi 
thus  judicially  ascertained,  the  Sessions  have,  in  making  this  order,  assumed  a  poire 
which  does  not  properly  belong  to  them.  We  ought  not  to  decline  jurisdiction;  but  is 
a  case  of  great  importance  as  this  is,  we  are  bound  to  tell  the  Quarter  Sessions  tkt 
they  have  not  proceeded  in  the  manner  in  which  the  law  warrants  them.  I  am  rf 
opinion  that  this  order  must  be  quashed. 

WiLLiAif  s,  J. — It  has  been  properly  conceded  by  those  who  opposed  this  rate,  thitif 
any  one  of  these  fees  were  legally  payable,  this  order  could  not  be  supported,  for  it  S19- 
presscd  all  fees  without  exception.  For  the  reason  already  stated  by  my  lord,  it  is  der 
that  this  order  cannot  be  sustained.  The  57  Geo.  3  did  not  give  the  power  of  making  neir 
fees,  but  it  was  clear  that  fees  of  some  sort  must  have  been  payable  before  these,  and 
it  was  within  the  competency  and  jurisdiction  of  the  Quarter  Sessions  and  judges  of 
assize  to  ascertain  and  regulate  them.  By  55  Geo.  3  the  matter  was  carried  further. 
By  that  statute  there  was  a  distinct  recognition  of  fees,  which  were  at  that  time  doe 
and  payable.  The  statute  of  8  &  9  Vict,  might  have  had  the  effect  of  inducing  some 
hesitatk>n  on  the  part  of  the  Court,  if  it  could  be  seen  that  the  order  only  did  tint 
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vhich  an  Act  passed  since  the  date  of  the  order  had  also  done  ;  but  it  is  umtecessarjr 
toxeyert  to  that  statute,  for  the  order  is  not  in  substance  a  mere  anticipation  of  its 
jiofiaions.  It  seems  that  there  are  certain  stages  of  proceedings,  and  certain  fees  to 
wiiich  that  Act  does  not  apply.  It  does  not,  for  instance,  apply  to  the  case  of 
teveraes  which  occur  in  the  course  of  the  proceedings,  but  this  oxtler  applies  to  all 
feei  whateTer,  and  does  not  leave  any  case  untouched. 

CoLXRinoB,  J.*— >I  am  of  the  same  opinion.  It  appears  to  me  that  this  order  is 
ivonsistent  with  what  was  done  with  respect  to  the  table  of  fiees  ascertained  and 
Nllfed  under  the  authority  of  57  Geo.  3.  Tlie  argument  in  farour  of  the  order  put  the 
Htter  too  hi^,  when  it  supposed  that  all  fees  whatever  were  illegal,  and  that  none 
jAnterer  coidd  be  taken  by  the  derk  of  the  peace,  because  he  was  not  an  of&cer 
■iimiiiiilly  entitled  at  the  common  law  to  take  fees.  It  was  certainly  well  known 
itt  the  derk  of  the  peace  was  an  officer  who  had  been  created  in  comparatively 
■odem  times ;  but  when  he  was  created,  he  became,  by  analogy  to  the  derk  of  assize^ 
stitled  to  fees  of  that  sort  which  had  been  paid  to  the  old  and  immemorial  officer, 
lot  this  was  going  too  widely  into  the  matter,  which,  after  all,  must  be  dedded  on 
lie  modem  statutes.  It  was  under  the  authority  of  one  of  these  statutes  that  the 
lUe  of  fees  was  created.  It,  therefore,  becomes  a  question  how  far  what  was  then 
one  was  justified  in  point  of  law.  That  statute  enabled  the  Sessions  to  ascertain 
■d  settle  the  fees  and  allowances,  and  this  labour  was  to  be  performed  in  the  most 
sKberate  manner;  for  the  ascertaining  and  settling  were  to  be  done  at  one  Sessions, 
ft  be  again  considered  at  another,  and  the  table  then  agreed  on  was  to  be  submitted 
>  the  judges  of  assize,  who  were  to  certify  and  confirm  or  alter  the  same  as  to  them 
iq^t  seem  fit.  When  the  final  allowance  had  been  made  by  the  judges,  the  clerk  of 
he  peace  had  no  right  to  take  any  other  fees  but  what  were  set  forth  in  the  table, 
■til  the  same  process  should  have  been  gone  over  again,  and  a  new  table  establbhed. 
t  was  a  strong  matter  of  inference  in  favour  of  his  right  to  take  the  fees  set  forth 
a  the  table,  that  he  was  restricted  from  taking  any  other  fees  besides  those  which 
me  there  put  down.  The  onus  of  shewing  that  those  fees  which  were  in  the  table 
me  illegal  was  dearly  cast  upon  the  other  side.  It  was  sufficient  for  the  clerk  of  the 
maee  to  shew  that  the  fees  he  took  were  authorized  by  the  table ;  and  unless  those  fees 
me  proved  to  have  been  legally  disallowed,  he  was  entitled  still  to  take  them.  They 
b  not  appear  in  this  case  to  have  been  legally  disallowed  by  this  order,  and  this 
His  must  therefore  be  absolute. 

WioHTMAN,  J. — I  entertain  no  doubt  whatever  that  this  order  must  be  considered  a 
iriUal  order,  and  that  it  may  therefore  properly  be  brought  before  this  Court ;  and 
ilt  it  is  no  answer  to  the  application,  to  say  that  the  order  was  a  nullity,  and  there- 
he  may  not  affect  the  appellant.  The  effect  of  the  order  is,  that  he  is  not  to  take 
^  fiees  whatever  from  any  defendant.  It  was  argued  that  this  order  did  not  do  more 
ma  restore  things  to  the  state  in  which  they  were  before  its  existence,  for  that  the 

? kt  to  take  these  fees  had  never  been  a  legal  right.  But  the  55  Geo.  3  and  the 
Geo.  3  both  recognized  the  legality  of  taking  fees,  and  provided  means  by  which 
ll  amount  of  those  fees  should  be  ascertained  and  settled ;  and,  in  1825,  the  general 
Mie  of  fees  was  duly  prepared  and  settled.  There  could  be  no  doubt  that  it  was 
■tended  that  defendants  should  pay  fees.  It  would  be  a  short  and  easy  mode  of 
MtiDg  rid  of  the  table  of  fees  duly  allowed  by  the  authority  of  a  statute,  if  a  subse- 
tat  Court  of  Quarter  Sessions  could  make  such  an  order  as  this.  If  this  order 
OQld  be  supported,  the  Sessions  might  order  any  one  particular  fee,  though  allowed 
y  tiw  judges,  not  to  be  taken;  and,  if  this  anomaly  might  exist,  there  might  be 
k  table  of  feiM  unreversed  by  any  legal  authority,  and  at  the  same  time  an  order 
listing  forbidding  the  officer  to  take  any  of  these  fees,  or  perhaps  forbidding  him  to 
tta  any  fees  at  all.    An  order  of  that  kind  cannot  be  supported. 

Rule  to  ^[Mosh  the  order  absolute. 
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Q.B.  Monday,  November  17. 

Thb  Qubbn  v»  Rzchakd  JoBir80K.(a) 

Summary  eonmeiionr^Common  i^former-^Suarparaium  qf  tiahiUi* 

Where  one  eiaiuie  ereatee  eeriain  qfeneee  and  gwee  common  mfamun  iha  r%§ki  to  we,  mUeoA' 
sequent  statute  repeale  a  portion  qf  the  former  statute,  hut  contai$u  new  enaetmenis  as  to  fit  mm 
or  other  offeneee,  and  provides  that  no  actions  for  penalties  "  under  the  prooieiom  qf  tMsM** 
shall  be  commenced,  except  in  the  name  qf  the  Attorney^  General  or  SoUeitor-Oeneralf  a  dam 
which  enacts  that  the  former  Act  **shall  be  construed  as  one  Act,  topetherwiik  ike  lastAO,' 
does  not  deprive  the  common  informer  qfhis  right  to  sue  for  an  qfenee  under  the/armor  atatUe, 

Therrfore,  an  i^formation  under  39  Oeo.  3,  c.  79,  for  an  qfenee  not  spae^leaUp  mentieaei  iit 
Vtct.  c.  12,  may  be  laid  by  a  common  informer, 

A  conviction  under  39  Oeo.  S,  c.  79,  in  the  form  given  by  the  statute,  is  good,  aUhomgh  U  ism  Ml 
ty^pear  who  the  informer  is  to  whom  the  moiety  qf  the  penalty  is  to  be  paid, 

PnpHIS  was  a  convictioii  of  the  defendant.  R.  Johnson,  for  receiving  on  September  A 
I  1844,  the  sum  of  two  pence,  as  the  price  of  admission  to  hear  a  lecture  dil> 
▼ered  by  Emma  Martin,  on  tiie  Crimes  and  Follies  of  Christian  Missions,  the  said  he> 
ture*room  not  being  duly  licensed.  The  information  had  been  laid  hj  a  oomani 
informer,  and  the  conviction  was  drawn  out  in  the  form  given  by  the  schedule  of  SI 
Geo.  3,  c.  79,  the  concluding  clause  of  which  is,  "  Wherefore  we  adjudge  that  the  «1 

A.andB.  do  pay  the  sum  of as  apenalty  for  this  offence,  in  pursuance  of  the  «1 

Act."  The  statute  gives  the  penalty,  one  half  to  the  informer,  and  the  other  hslf  tl 
the  Crown.  It  nowhere  appeared  who  the  informer  was.  The  conviction  had  bea 
removed  by  certiorari,  for  Uie  purpose  of  being  quashed. 

Parry  was  now  heard  against  the  validity  of  the  conviction.^t  is  admitted  tkt 
the  defendant  was  guilty  of  the  offence,  but  there  are  two  fiAtal  objections  to  this  eai- 
viction.     Ist.  The  information  was  laid  by  a  common  informer,  and  not  by  the  Attor* 
ney  or  Solicitor- (General ;  2nd,  the  conviction  does  not  shew  to  whom  the  penal^  it 
to  be  paid.     1.  The  39  Geo.  3,  c.  79,  s.  15,  must  be  construed  and  taken  togete 
with  2  &  3  Vict.  c.  12.    The  title  of  the  latter  Act  shews  it  was  intended  to  amaii  ^ 
the  former  Act  generally :  and  although  in  the  preamble  only  so  much  as  relalcst»  ^ 
printers  and  publishers  is  recited  and  repealed,  and  by  s.  2  new  penalties  inflicted  n  i 
to  that  particular  class  of  offences,  yet  tiie  meaning  of  the  subsequent  enacting  worii  ] 
will  not  be  so  restrained.    The  6th  section  is  that  the  said  Act,  and  all  Acts  fer  Aa  '■ 
amendment  thereof,  except  so  far  as  herein  repealed  or  altered,  shall  be  construed  • 
one  Act  together  with  this  Act.     Section  4  enacts  that  all  penalties  incurred  "  nakt 
the  provisions  of  this  Act"  must  be  the  subject  of  proceedings  by  the  Attorney  flt 
Solicitor-General.    Therefore,  as  every  clause  of  the  former  Act  is  to  be  incorpocitii 
with  this  Act.  the  whole  is  to  be  looked  upon  as  one  Act,  except  where  the  fomtf 
clauses  are  altered  or  repealed,  and  no  penalty  can  be  sued  for  under  this  amalgamsm 
Act  by  a  common  informer.    The  first  Act  is  highly  penal  and  restrictive  of  the  libo^ 
of  the  subject ;  the  last  is  remedial,  and  must  have  a  large  and  liberal  constradkl 
given  to  it.     It  must  be  confessed  that  Mr.  Justice  Patteson  took  a  view  opposed  to  dn  _ 
construction  now  contended  for  in  Ex  parte  Higginbotham  (9  D.P.C.  200) ;.  but,  wiAil:  I 
respect  for  the  decision  of  that  very  learned  judge,  it  is  competent  to  the  fiill  Court  to  ^ 
reconsider  the  question.     It  was  upon  motion  only,  and  the  judgment  was  the  renl  \ 
of  a  strong  impression,  and  immediately  delivered.    The  preamble,  limited  althcw^ 
it  be.  cannot  restrict  the  enacting  clause.     It  frequentiy  occurs  that  the  Legislatafi^ 
having  in  view  only  one  particular  mischief,  extends  the  remedy  much  farther.    Ik 
sixth  section  has  this  effect.     In  The  Guardians  of  the  Poor  of  the  Baubtary  Unimr* 
Robinson  (4  Q.B.  919),  an  opinion  was  given  by  Lord  Denman,  C.J.,  which  &voon  I 
this  view.    The  question  there  was,  as  to  the  necessity  of  a  stamp  upon  a  contract  of  3 
sale,  in  pursuance  of  an  order  of  the  Poor-law  Commissioners  under  4  &  5  Wm.4, 
c.  76,  s.  86.    It  was  argued  that  the  exemption  from  stamp  duty  applied  to  nk* 
(a)  B^ortedb3rE«Wi8S,  Esq.,  Bairister-at-law. 
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under  5  &  6  Wm.  4,  c  69,  becaiue  the    subsequent   statute,  5  &  6  Vict.  c.  57, 

enacted  that  the  Acts  ehould  be  construed  as  one.    His  lordship  there  said,  "  I  think 

Mr.  Walesby  is  right  in  saying  that  stat.  5  &  6  Vict.  c.  57,  applies  to  this  case."     It 

it  true  that  this  did  not  form  the  ground  of  the  judgment,  but  it  supports  the  present 

aignment.     [Wxgbtman,  J. — Against  what  Act  is  it  an  offence  ?]     Against  the  Act 

composed  and  made  up  of  the  two.     Section  5  shews  that  the  statute  included  all  the 

offences  under  the  former  Act ;  for  it  enacted  that  persons  sued  before  the  2  &  3  Vict» 

s.  12»  for  any  penalties  incurred  under  the  former  Act  might  apply  to  the  Court  or  a 

judge  to  stay  the  proceedings.     It  is  submitted,  therefore,  that  the  words  under  this 

Aet*  in  sect.  4,  must  refer  to  all  offences  under  any  unrepealed  sections  of  the  former 

Act*  by  virtue  of  the  amalgamating  worcU  of  sect.  6.    2.  The  conviction  is  bad,  for 

Bot  distributing  the  penalty.    The  conviction  does  not  shew  to  whom  the  penalty  is 

tDbe  paid.    Even  the  name  of  the  informer  does  not  appear  in  it.     [Wightmak,  J. — 

Does  it  not  follow  the  summary  form  given  in  the  Act  ?]     No  doubt  it  does  ;  but  there 

are  many  instances  in  which  this  Court  has  held  that  summary  forms,  although  given 

by  the  statute,  are  insufficient.  (Paley  on  Convictions,  p.  71.)  Had  the  name  appeared^ 

it  might  have  sufficed  ;  because  then,  taking  the  statute  and  conviction  together,  the 

defendant  might  have  known  that  he  was  to   ay  the  moiety  to  the  informer  so  named. 

Tbh  principle  is  recognized  in  various  cases,    s  where  the  receivers  of  the  penalty  are 

to  be  at  t^  discretion  of  the  magistrate.      Thus  under  42  Geo.  3,  c.  119,  against 

Sal  lotteries,  directing  the  penalty,  one-third  to  the  King,  one-third  to  the  informer, 
one-third  to  the  "  person  apprehending  or  securing  the  ofiender,"  a  conviction 
'.  Aecting  the  penalty  to  be  distributed  **  as  the  law  directs,"  without  ascertaining  to 
"idiom  the  last  third  is  to  be  paid  (the  person  being  imcertain),  was  held  bad.     (R.  v. 
Sede,  8  East,  568.  See  also  R.  v.  Helps,  3  M.  &  S.  331 ;  R.  v.  Priest,  6  T.  R.  538.) 
[WiOHTHAN,  J.— Were  summary  forms  there  given  ?]  No.    [Lord  Denmak,  C.  J. — 
You  would  say,  that  the  statute  took  it  for  granted  that  the  name  of  the  informer  would 
\t  set  out  somewhere.]     Here  it  does  not  appear  anywhere  who  the  informer  was,  and 
~  Ae  defendant  cannot  know  to  whom  he  should  pay  it. 
Martin,  on  the  other  side,  was  not  called  upon. 

Lord  Dbkhan,  C.J.-»The  precise  effect  of  the  incorporating  clause  is  not  clear  to 
3K;  but  thb  offence  is  against  39  Geo.  3,  and  the  Act  of  Victoria  does  not  apply, 
'iteeanse  it  specifically  refers  to  the  particular  offences  of  printing  and  publishing.  If  no 
'dfaioe  had  been  recited  by  the  2  &  3  Vict.  c.  12,  then  the  question  would  be  more 
CScolt.  There  is  nothing  in  the  second  objection.  The  form  issued  is  that  given  by 
^'19  Geo.  3.  Generally  sp^ddng,  particular  forms  declared  by  the  statute  to  be  good 
-'Ht  necessarily  held  to  be  so,  but  the  Courts  have  found  some  restriction  essential. 
^Where  the  offence  is  created  by  the  statute,  and  a  form  given,  yet  the  particulars  of 
.'tt  offienoe  must  be  in  the  form,  so  as  to  shew  that  the  offence  was  committed.  This 
fkm  exception  arising  from  the  nature  of  the  offence.  But  here  the  defect  which  exists 
Pktfae  form  given  is  not  in  the  description  of  the  offence,  but  only  in  the  application  of 
^penalties.  The  cases  cited  shew  that  this  would  be  feital  where  there  is  no  statutory 
rWin ;  but  it  is  here  expressly  enacted,  that  the  forms  given  shall  be  sufficient.  Pto- 
I  tetythere  is  no  real  dtmger,  when  the  Legislature  says  the  defendant  must  find  out  the 
Mtoimtr.  We  may  regret  that  the  conviction  stops  short  of  this ;  but  there  is  little 
jMibalnlity  of  any  mischief  arising  from  this  defect. 

WiLXdAMs,  J. — I  am  of  the  same  opinion.  If  no  summary  form  had  been  given,  the 
Qlfeetioii  might  have  had  great  weight.  In  the  cases  cited  there  was  no  summary  form, 
w  diat  18  the  whole  distinction.  Even  where  a  form  is  given  with  directions,  "  here 
lift  eaft  the  offence,"  the  form  is  of  little  use,  for  in  setting  out  the  offence  is  all  the 
IWeiilty ;  but  here  the  omission  complained  of  has  nothing  to  do  with  the  statement 
4tfie  offences,  and  it  is  in  the  form  given  by  the  statute. 

WiOHTKAK,  J.^-There  is  no  difficulty  in  the  first  point,  for,  giving  full  effect  to  the 
daoue  in  the  last  statute,  which  amalgamates  it  with  the  former,  the  result  is  that  there 
Ptte  certain  offisneea  created  by  the  first,  and  certain  others  by  the  second,  and  the  terms 
^  Ibe  1  &  2  Vict,  are^  that  only  the  Attorney  or  Solicitor- General  shall  prosecute  for 
Qieaoes  under  that  Act,  plainly  referring  to  the  offences  under  the  1  &  2  Vict.,  and  not 
»Qder  the  prior  statute.    The  second  objection  would,  according  to  the  cases,  be  f&tal. 
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if  the  description  of  the  ofience  is  incomplete ;  bnt  here  it  is  oiilf  tfie  Bofk-  of  fi» 
tribution  which  is  not  stated,  and  the  statute  gives  Ihe  predat  woidi  used.  It  isml 
very  probable  that  any  evil  consequence  will  ensue  to  ^e  defendant  convicted,  fixrk 
will  always  be  able  to  ascertain  to  whom  he  is  to  pay  the  penalty. 

Cnmmtmnfunm    ^  ■ 


Q.B.  Wednesday^  November  19, 
The  Queen  v..  The  Overseers  of  Acton. (a) 

JHmaion  ofparuk — Loa  of  9ettlemeHt. 

Tk€  rule  laid  down  in  Reg.  ▼.  Tipton  (3  Q.  B.  215)  opplieM  equaUy  toiownth^  wktek^  hffbn  At 
diviiionf  had  separate  overteertf  and  were  for  tome  purposes  separate  dkhiets :  nor  does  thefmSie 
in  the  case,  that  the  pauper  was  settled  in  the  tqtpellant  township,  make  any  deference,  for  then 
eon  be  no  such  settlement  in  law ;  and  consequently  relirf  given  by  one  of  such  separate  disinek, 
both  brfore  and  after  the  actual  subdivision,  is  no  evidence  of  settlement  there,  for  it  was  fviff 
given  by  mistake. 

ON  appeal  against  an  order  for  the  removal  of  Mary  Lloyd,  widow,  from  iim^ 
township  of  Acton,  in  the  parish  of  Wrexham,  in  the  county  of  Denbigh,  tr^ 
the  township  of  Gwersyllt,  in  the  parish  of  Ghresford,  in  the  said  county,  the  oidB^ 
was  quashed,  subject  to  the  opinion  of  this  Court,  upon  a  case,  of  which  the  matenl^ 
&cts  were  as  follows  : —  * 

The  parish  of  Gresford,  at  the  time  the  pauper's  husband  gained  a  settlement  bf 
hiring  and  service  in  the  appellant  township,  consisted  of  ten  townships,  of  whior 
Grresford  was  one,  and  in  which  was  the  parish  church ;  eight  were  in  Denbigfaduif ' 
and  two  in  Flintshire.  There  are  four  churchwardens  for  the  whole  parish,  who  vtm 
only  act  in  ecclesiastical  matters.  Two  of  the  townships  always  had  their  on 
overseers,  and  maintained  their  own  poor  separately ;  the  overseers  for  the  other  eight 
varied  in  number  from  four  to  eight  at  different  times;  from  1831  to  1832,  tbi 
overseers  were  appointed  to  serve  for  the  whole  parish  of  Ghresford,  in  Denbigh,  with 
the  churchwardens  thereof,  which  is  the  only  instance  of  the  appointment  of  overseen 
of  the  parish,  as  one  division.  An  equal  poor-rate  of  so  much  in  the  pound  vtt 
always  agreed  to  at  a  general  vestry  in  the  parish  church,  by  the  churchwardens  of 
the  parish  and  the  overseers,  and  the  rate  of  allowance  to  be  paid  to  paupers  vtt 
arranged  and  ordered  by  parish  vestries.  Separate  poor-rates  were  made,  allowed  hf 
the  justices,  published  in  the  church,  and  collected  by  the  overseers  in  the  township 
for  which  they  were  so  appointed,  and  previous  to  the  appointment  of  an  assistant 
overseer,  as  hereafter  mentioned,  paid  to  the  poor  belonging  to  the  several  townships^ 
and  the  general  accoimts  of  the  overseers  for  the  townships  were  annually  settled  il 
the  parish  vestry,  and  the  surplus  paid  to  the  parish  vestry,  and  any  deficient 
was  made  up  from  the  surplus  of  the  others.  Any  final  balance  upon  the  genenl 
accoimt  was  paid  to  the  new  overseers  for  the  general  expenses  of  the  next  yen* 
About  1823,  one  of  the  churchwardens  was  i^pointed  by  the  parish  vestry,  as  goiait 
overseer  for  the  eight  townships  in  Denbighshire,  and  received  a  salary.  The 
overseers  of  the  respective  townslups  paid  the  rates  into  his  hands,  and  he  paid  thepoOTi 
keeping  distinct  accounts  for  each  township.  From  1730  to  1833,  that  part  of  the 
parish  composed  of  the  eight  townships  in  Denbighshire  removed  and  received  paupoft 
under  orders  of  removal,  drawn  as  from  or  to  the  parish  of  Grresford  in  Denbigfash]ie» 
and  the  Flintshire  townships  removed  to  the  Denbighshire  part  of  the  pariah  of  Gm- 
ford ;  but  it  does  not  appear  that  the  eight  townships  removed  finom  or  to  eadi  other. 
In  1832,  pursuant  to  a  mandamus,  two  overseers  were  appointed  for  the  townships  rf 
Allington,  and  ever  since  two  overseers  have  been  appointed  for  each  of  the  tmntiS^ 
including  Gh«rersyllt, — and  each  township  has  managed  its  own  affiedrs  entndy  i — "^ 
and  without  interference  with  or  by  any  of  the  overseers.  The  husband  of  tiia 
(a)  Htpoitfd  by  E.  Wise,  Est-t  BaRMv-at-bw. 


iaed  a  aettlement  prior  to  t}ie  marrkge  hy  being  in  senrioe,  in  the  apfpdlant  town- 
ip»  and  died  in  1815.  Shortly  after  his  death,  the  pauper  received  relief  from  tbe 
■■eers  of  Hie  appellant  township,  and  continued  to  do  so  until  1887,  when  the 
rexham  Union  was  formed,  and  since  that  time,  up  to  April  12,  1844,  from  the 
ienng  officer  of  the  union,  on  account  of  the  said  township  of  Gfwersyllt,  and  has 
ling  that  period  resided  in  Acton,  and  without  having  gained  any  settlement  since 
r  husband's  death.  The  case  stated,  that  if  the  Court  should  be  of  opinion  that, 
OB  the  foregcnng  &cts,  Mary  Lloyd  was  not  settled  in  the  township  of  Gwersyllt, 
i  judgment  at  the  Sessions  was  to  be  confirmed. 

D&wlinff,  Seijt.,  and  Hayes,  submitted  that  this  was  decided  by  Reg,  v.  T^tim 
Q.  B.  215),  and  Reg.  v.  Hunnington  (5  Q.  B.  273),  and  the  Ckmrt  called  upon 
AnuM  to  distinguish  it. — Gwersyllt  was,  before  the  division,  a  separate  district  or 
vnahip,  maintaining  its  own  poor.  Although  the  number  of  overseers  varied,  there 
rer  were  overseers  for  the  whole  parish  jointly.  There  were  separate  poor-rates, 
1  not  merely  an  arrangement  between  the  separate  townships,  and  payment  from 
t  fond,  which  appeared  to  have  been  the  case  in  Reg.  v.  Marriott  (12  A.  &  E.  35). 
kh,  led  the  Court  to  consider  that  the  two  districts  in  question  were  not  separate, 
most  now  be  admitted,  that  where  a  parish  is  divided  into  separate  districts,  sup- 
ting  their  own  poor,  a  settlement  gained  in  the  parish  before  the  division  wiH 
t  enure  as  a  settlement  in  any  one  particular  district  after  the  division ;  but  the 
ta,  it  is  submitted,  shew  that  there  were  always  separate  districts  for  maintaining 
b  own  poor  within  the  parish  of  Grwersyllt.  Here,  too,  the  appellant  township  is 
apped,  by  the  continuous  relief  given  by  it  with,  before,  and  after  the  division,  from 
nig  that  it  was  not  in  a  condition  to  confer  a  settlement.  The  case  states  also,  as 
latter  of  fact,  that  the  pauper's  husband  was  settled  in  the  appellant  township. 
Loan  Dbnman,  C.  J. — ^There  is  no  difference  between  this  and  the  former  cases, 
i  the  statement  as  to  the  settlement  is  of  no  importance,  because  the  pauper's 
^bind  could  not  in  law  have  ever  been  settled  there.  The  relief  is  only  evidence  of 
lettlement,  and  was  here  given  under  a  mistake  as  to  the  law.  (a) 
WzuLXAHs,  J.  and  Wxghthan,  J.  concurred,  (b) 

Order  of  Sessions  confirmed. 


Q.B.  Trinity  Term.— June  7,  1846. 

Tea  QuEBN  v.  The  Churchwardens  and  Overseers  of  Foleshill. 

Poor-rate — RattabiHty  of  canal. 

mtmmtAetf  the  pmprieiort  were  empowered  to  take  a  certain  eumper  ton  per  mile  upon  all  goode. 
|r  iwo  smiaagueni  Act»,  for  making  new  eanah,  compeniation  tolU  were  given,  instead  qftka  ndle 
Wf  fgfon  coals  and  other  goods  passing  Jrom  the  old  canal  into  the  new  canals,  or  from  other 
m/o  the  old^  and  thence  to  the  new  canals.  By  a  still  later  Act,  authority  was  given  to 
t  mew  cuts  and  shorten  the  old  canal,  and  to  take  certain  gross  tonnages  instead  of  the  com^ 
Ukm  duties  authorized  to  be  taken  by  the  two  Uut.mentioned  Acts ;  but  it  was  provided,  that 
It  mesv  euia  were  to  be  considered  as  qf  the  same  length  as  the  old  canal,  and  milestones  imKca/- 
m  ike  old  length  were  to  be  erected  along  the  canal. 

i^  tkmi  the  company  were  rateable  in  every  parish  through  which  the  canal  passed  for  the  grass 
fos  so  reeehed,  whether  the  boats  passed  through  the  parish  or  not,  in  the  ratio  which  the 
i  ef  canal  in  the  parish  bore  to  the  whole  length  qf  the  canal,  as  settled  by  the  Act  of  Par- 


J  PON  appeal  against  a  poor-rate,  made  by  the  churchwardens  and  overseers  of  the 
pariah  of  Foleshill,  in  the  county  of  Warwick,  upon  the  company  of  proprietors 
tta  Oifbcd  Canal  Navigation,  the  Court  of  Quarter  Sessions  refexred  the  question  to 

M  U  vas  admitted  in  the  argunent  that  the     seen  of  G.  oalj,  and  not  hv  either  of  the  ehnrcSi- 
Midsffappeal  were  properly  aigacdhy  tbe  orer-     wardeatofG.  (()  Coleridge,  J.  tvat  abeeat. 

▼01. 1.  a 
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the  decision  of  C.  J.  Gale«  Esq.,  who  reported  his  opinion*  "  that  the  rateable  annoal 
value  of  the  property  of  the  said  company  in  the  said  parish  is  650/.,  which,  at  the  rate 
of  ten-pence  in  the  pound,  gives  a  rate  upon  the  said  company  of  27/.  Is.  8d. ;  and  I 
am  of  opinion  that  the  said  rate  should  be  reduced  to  that  amount,  subject  to  the 
opinion  of  the  Court  of  Queen's  Bench  upon  the  following  case  ; "  drawn  by  him,  by 
the  consent  and  at  the  desire  of  the  parties  to  the  said  appeal,  and  in  pursuance  of 
the  power  given  to  him  by  the  Court  of  Quarter  Sessions, 

"A  certain  Act,  entitled,  'An  Act  to  consolidate  and  extend  the  Powers  and  Provisioiw 
of  the  several  Acts  relating  to  the  Oxford  Canal  Navigation,'  which  received  the  royal 
assent  on  the  14th  day  of  May,  1829,  is  to  be  referred  to.  and  taken  to  beiMit 
of  this  case.  Pursuant  to  the  powers  conferred  by  this  statute,  the  canal  company  have 
made  numerous  cuts  and  canals,  which  have  considerably  shortened  the  said  canal. 
The  said  company  have,  pursuant  to  the  said  Act,  erected  milestones,  with  proper 
inscriptions,  along  the  line  of  the  canal,  which  indicate  the  length  of  the  said  canal  lo 
shortened,  calculating  the  length  thereof  as  of  the  same  length  the  said  canal  was 
before  the  said  cuts  and  shortenings  were  made.  The  length  so  indicated  by  the  mile- 
stones may  be  termed  the  parliamentary  or  statute  length,  to  contrast  it  with  the  actual 
length  which,  in  point  of  fact,  is  now  traversed  by  the  boats  passing  along  the  said 
canal.  None  of  the  said  cuts  and  shortenings  have  been  made  in  the  respondeat 
parish,  but  therein  the  parliamentary  and  actual  lengths  are  identical.  The  present 
shortened  canal,  in  passing  through  the  different  parishes  through  which  it  is  earned, 
does  not  so  occupy  land  in  those  parishes  in  the  same  ratio  to  the  whole  that  the 
unshortened  canal  did.  In  some  instances,  the  actual  length  in  a  traversed  parish  is 
greater  than  it  was  before,  and  some  parishes  which  were  traversed  by  the  unshortened 
canal  are  now  not  traversed  or  entered  at  all  by  the  shortened  canal.  Among 
other  earnings  of  the  said  canal,  which  form  part  of  the  rateable  value  thereof, 
are  certain  gross  tonnages,  or  gross  tolls,  rates,  or  duties,  received  by  the  canal 
company,  under  the  section  of  the  said  Act  which  follows  ;  that  is  to  say,  '  And  be 
it  further  enacted,  that  instead  of  the  tolls,  rates,  and  duties  by  the  said  Act  of  ^ 
thirty-third  year  of  the  reign  of  his  said  late  Majesty,  relative  to  the  said  Grand 
Junction  Canal,  and  the  said  Act  of  the  thirty- sixth  year  of  the  reign  of  his  said  late 
Majesty,  relative  to  the  said  Warwick  and  Napton  Canal,  granted  to  the  laid 
company  of  proprietors  of  the  Oxford  Canal  Navigation,  there  shall  be  paid  to  the  said 
company  hereby  established  the  gross  tolls,  rates,  and  duties  hereinafter  mentioned, 
which  said  gross  tolls,  rates,  and  duties  are  in  the  said  Act  specified,  as  by  reference 
thereto  will  fully  appear.'  Among  such  gross  tonnages  are  comprised  gross  tonnages 
received  by  the  said  canal  company  for  coals  and  coke  passing  from  the  Oxford 
Canal  into  the  Grand  Junction  Canal,  which  have  never  passed  over  or  entered  into 
the  respondent  parish  at  all.  The  above-mentioned  sum  of  650/.  is  estimated,  indi 
regard  to  the  gross  tonnages,  upon  the  principle  that  the  tonnage  received  for  cods 
and  coke  which  have  not  passed  over  or  entered  into  the  respondent  parish  at  all 
is  not  rateable  in  that  parish.  It  is  also  estimated,  with  regard  to  the  gross  toxmages, 
upon  the  principle  that  the  portion  of  the  canal  in  the  respondent  parish  must  be 
considered  to  contribute  to  earn  gross  tonnage  in  the  ratio  which  the  length  of  the 
canal  in  that  parish  bears  to  the  parliamentary  length  of  the  shortened  canal,  and 
not  to  the  present  actual  length  thereof.  But  if  the  Court  of  Queen's  Bench  ahaD 
be  of  opinion  that  the  gross  tonnages  mu3t  be  assessed  to  the  poor-rate  in  the 
respondent  parish  according  to  the  ratio  of  the  length  of  the  canal  in  that  parish  to 
the  actual  shortened  length  thereof,  and  not  to  the  parliamentary  length  thereofi 
then  the  rateable  annual  value  of  the  property  of  the  appellants  in  the  respondent  pariah 
is  950/.,  excluding,  as  above,  gross  tonnages  on  coals  and  coke  not  entering  tiie 
respondent  parish  at  all.  If  the  Court  of  Queen's  Bench  shall  be  of  opinion  that 
the  said  gross  tonnages  for  coals  and  coke,  not  entering  the  respondent  parish  at 
all,  are  nevertheless  rateable  to  the  poor-rate  therein,  then  the  rate  upon  tiie 
appellants  is  to  be  upon  the  sum  of  698/.,  according  to  the  ratio  of  the  length  of  the 
canal  in  the  respondent  parish  to  the  parliamentary  length  of  the  canal ;  or  at  the 
sum  of  1,889/.,  according  to  the  ratio  of  the  length  in  the  respondent  parish  to  the 
actual  length  of  the  canal.    Witness  my  hand  this  dOth  day  of  September,  1844." 
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This  case  was  argued  on  Wednesday,  June  4. 

Hill,  Miller,  and  G.  Hayes,  for  the  appellants. — Questions  as  to  the  rateability  of  this 
canal  have  been  frequently  before  the  Court  (see  R,  v.  Oxford  Canal  Company,  4  B. 
&C.  74,  10  B.  &  C.  163) ;  but  this  is  the  first  time  that  any  parish  has  claimed  to 
nte  tolls  upon  goods  not  coming  near  it.  That  is  the  question  here  ;  are  these  gross 
tonnages  to  be  paid  on  the  traffic  which  never  enters  Foleshill }  This  Court  has  often 
determined  that  that  shall  not  be  so.  (R,  v.  The  Hull  Dock  Company,  ante,  p.  296, 
1  New  S.  C.  621.)  No  part  of  these  gross  tonnages  is  earned  by  that  part  of  the 
eanal  which  is  in  the  respondent  parish ;  if  it  did  not  exist,  those  tonnages  would  not 
be  diminished.  The  cases  of  R,  v.  Rebowe  (Cowp.  583),  JR.  v.  Coke  (5  B.  &  C. 
797),  and  R,  v.  Tynemoutk  (12  East,  46),  establish  the  principle  that  the  traffic  onJy 
which  comes  into  a  parish  is  to  be  rated  there.  In  the  latter  case.  Lord  Ellenborough, 
C.  J.,  said,  *•  What  local  property  is  there  within  the  township  on  which  this  rate  on 
the  tolls  can  be  levied  }  The  tolls  are  not  received  there,  nor  do  the  ships  from  which 
tkey  are  collected  come  within  the  township.  The  subject-matter  of  the  rate  has  no 
iecality  within  the  township"  It  is  a  fallacy  to  suppose  that  the  whole  profits,  and  the 
nte  thereon,  are  applicable  to  the  whole  line  of  the  canal,  or  that  this  is  strengthened 
hf  the  fact  that  compensation  tolls  were  given  because  two  new  canals  were  made, 
llkich  might  injure  the  appellants.  The  principle  of  rating  is  to  ascertain  what  a  lease 
of  the  canal  would  be  worth ;  if  a  party  took  a  mile  of  the  canal  at  Foleshill,  how 
traold  he  be  benefited  by  tolls  on  coals  which  did  not  pass  through  it }  He  would 
cum  no  more  on  account  of  these  compensation  tolls ;  and  as  the  value  to  a  tenant 
li  the  rateable  value,  the  company  cannot  be  rated  for  these  compensation  tolls. 
Tliereis  a  difference  in  the  wording  of  the  last  Act  (10  Geo.  4,  c.  48),  which  is  in 
kvour  of  the  appellants ;  for  it  provides  that  the  gross  tonnages  are  to  be  taken  upon 
eoals  and  coke  passing  from  the  Oxford  Canal  to  the  Grand  Junction  Canal,  "  for  the 
Sitance  the  same  may  respectively  pass  on  the  said  last-mentioned  part  of  the  said 
Oxford  Canal ;"  whereas  in  the  first  Grand  Junction  Canal  Act,  the  compensation  tolls 
mre  given  generally,  "  without  regard  to  the  distance  the  same  should  pass  along  the 
Oxford  Canal."  The  next  question  is,  in  what  ratio  that  part  of  the  canal  lying  in 
Fdeshill  is  to  be  rated  ?  We  admit  that  some  boats  pass  upon  the  canal  through  that 
farish ;  and  we  contend,  first,  that  the  tonnage  upon  any  boat  is  only  rateable  in  the 
fartshes  through  or  into  which  that  boat  has  passed ;  and,  secondly,  that  with  regard 
to  those  tonnages  which  are  rateable,  that  part  of  the  canal  which  is  in  the  respondent 
larish  must  be  rated  in  the  ratio  which  its  length  bears  to  the  parliamentary,  and  not 
to  the  actual  length  of  the  whole  canal.  For  the  purpose  of  calculating  the  mileage 
ittty,  the  Act  of  Parliament  has  divided  the  cansd  into  certain  statutory  miles,  and 
tke  mileage  duty  and  the  gross  tonnage  stand  upon  the  same  footing.  The  Court 
aomot  know  the  actual  distances ;  but  the  Act  has  caused  certain  stones  to  be  set  up, 
defining,  according  to  certain  rules,  what  are  miles  within  its  scope  and  meaning ;  and 
iFtfae  actual  and  parliamentary  distances  differ,  that  is  an  accident  with  which  this 
Court  has  nothing  to  do.  The  relative  value  of  the  tolls  in  different  parishes  has  been 
Imch  altered  by  diis  new  parliamentary  standard ;  one  mile  is  now  in  one  parish  as 
(tillable  as  two  miles  in  another ;  and,  therefore,  applying  the  test  already  mentioned, 
I  cannot  be  imagined  that  a  tenant  would  give  as  much  for  the  one  as  the  other. 
tlds  leads  to  the  conclusion  that  the  parliamentary  length  must  be  taken  for  the 
lurpose  of  ascertaining  the  rate  to  be  imposed  in  any  particular  parish. 

Martin,  Mellor,  and  A,  R,  Adams,  contra. — The  10th  Geo.  4,  c.  48,  consolidates 
iie  former  Acts  relating  to  this  canal ;  and  it  gives  to  the  company  certain  gross 
boimages  in  lieu  of  the  tolls  and  duties  which  they  were  authorized  to  take  under 
the  stats.  33  Geo.  3,  c.  80,  and  36  Geo.  3,  c.  95.  The  question,  therefore,  is 
raaentially  the  same  as  that  raised  in  R.v.  The  Oxford  Canal  Company  (4  B.  &  C.  74). 
That  caae  was  decided  upon  the  effect  of  the  Grand  Junction  Canal  Act  (33  Geo.  3, 
Q.  80),  which,  after  reciting  that  the  making  of  the  intended  canal  would  be  injurious 
%>  the  proprietors  of  the  Oxford  Canal,  and  that  it  had  been  agreed  that  an  indemni- 
faldon  should  be  made  to  them,  as  a  compensation  for  such  injury,  provided  "  that 
^aitead  of  the  mileage  duty  payable  to  the  proprietors  of  the  Oxford  Canal,  it  should 
^kwfiil  for  them  to  take  for  all  coals  which  should  pass  from  the  Oxford  Canal  into 
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and  upon  the  said  intended  canal  so  much  per  ton,  without  any  regard  to  the 
the  same  should  pass  along  the  Oxford  Canal ;  and  for  all  other  goods  which  shoold 
pass  from  any  other  navigable  canal  into  and  upon  the  Oxford  Canal,  and  hotk 
thence  into  and  upon  the  said  intended  canal,  or  from  the  intended  canal  into  and  upoa 
the  Oxford  Canal,  and  from  thence  into  and  upon  any  other  navigable  canal,  a  cemk 
other  sum  per  ton,  without  regard  to  the  distance  the  same  shoiUd  pass  upon  the  and 
Oxford  Canal ;"  and  it  was  held  that  the  proprietors  of  the  Oxford  Canal  wete  ratetfak 
to  the  poor  both  in  respect  of  their  mileage  duty,  and  for  a  proportion  of  the  ema^ 
pensation  duty  in  every  parish  through  which  the  canal  passed,  the  principle  of  tint 
decision  being,  as  was  stated  by  Bay  ley,  J.,  "  The  canal,  as  a  whole,  it  tiia  cause  cf 
the  compensation  duty,  and  therefore  it  is  earned  in  respect  of  the  whole  line  of  the 
canal,  and  of  course  a  proportion  of  it  in  respect  of  that  part  which  is  in  the  pariah  cf 
Sow"  (the  respondent  parish)  ;  and  this  is  not  questioned  in  the  subsequent  case  d 
R.  V.  The  Oxford  Canal  Company  (10  B.  &  C.  163).  So  in  the  case  now  befbiethe 
Court,  the  gross  tonnages  which  are  substituted  for  the  former  duties  are  earned  bythe 
whole  line  of  canal,  and  a  proportion  of  them  consequently  by  the  respondent  prah. 
That  renders  it  wholly  immaterial  through  what  particular  parishes  the  coals  a^r 
pass.  As  to  the  second  question,  the  ordinary  principle  is  to  divide  the  actoal  ki^ 
by  the  length  in  the  respondent  parish,  and  there  is  no  reason  in  the  present  case  far 
departing  from  that  rule.  The  Act  of  Parliament  provides  (s.  78)  that  the  new  ooto 
shall  be  reckoned  as  of  the  same  length  as  the  old ;  and  (s.  79)  for  that  poxpoii 
directs  stones  to  be  erected  along  the  canal,  to  indicate  not  the  present  actual  length 
thereof,  but  the  old  length  of  the  canal :  which  is  no  doubt  to  be  taken  aa  the  length 
for  the  purpose  of  collecting  the  tolls,  which  depend  upon  the  distance  traversed:  bit 
that  does  not  apply  to  these  gross  tonnages  sul»tituted  for  the  compensation  dntiai 
under  the  former  Acts,  and  still  less  to  the  mode  of  ascertaining  the  rate  thereoa. 
[Patteson,  J. — If  the  Act  of  Parliament  makes  a  certain  distance  a  mile,  it  sunif 
makes  it  a  mile  for  all  purposes.]     The  79th  section  points  to  a  contrary  inference. 

Our.  tuh.  twft. 
Loan  Denmax,  C.J.,  now  delivered  the  judgment  of  the  Court. — Two  qoestkM 
arise  in  this  case.  The  first  is,  whether  the  canal  company  is  to  be  rated  in  reject 
of  the  gross  tonnages  upon  coals  and  coke,  without  regard  to  the  entry  of  the  vensk 
within  the  parish ;  and  we  consider  that  that  question  has  already  been  decided  iaihe 
former  cases  of  R.  v.  The  Oxford  Canal  Company  (4  B.  &  C.  74,  10  B.  &  C.  16ft). 
Those  gross  tonnages  are  earned  by  the  whole  length  of  the  canal,  and  a  pnqpoitMB 
of  them,  consequeutly,  by  that  part  of  the  canal  which  is  in  the  respondent  padsL 
It  is  true  that  the  last  Act  of  Parliament  (10  G^.  4,  c.  48)  differs  sli^tly  in  its  tern 
from  the  former  Acts ;  but  both  are  susceptible  of  the  same  construction ;  and  ths 
gross  tonnages  \mder  the  new  stand  on  the  same  footing  aa  the  compensation  datitt 
under  the  old  Acts.  The  second  question  is  as  to  the  proportion  of  the  toUi  which  ii 
to  be  rated  in  the  respondent  parish, — whether  that  proportion  is  to  be  ascertained  bf 
taking  the  actual  shortened  length  of  the  canal,  or  tiie  old  parliamentary  length ;  ui 
we  think  that  as  the  78th  and  79th  sections  specify  the  length  of  the  canal  for  tht 
purpose  of  charging  the  toll  and  distributing  it  over  the  different  panshes,  the  tmt 
length  must  be  taken  as  the  basis  for  calculating  the  rate.  The  residt,  therefbn 
is,  that  the  rate  must  be  amended  by  raising  the  rateable  annual  value  from  S2A 
to  6987. 

Rate  to  he  amended  accordinak. 


SITTINGS  JURBR  mMBVllBIL  I8M. 


Q.B.  Monday,  Juhf  7. 

JosBPH  Stamp  v.  Johv  Swekclajto  and  Gbokob  S.  Cubtzs,  Eaqn. 

itf  miijiiiftiniil  ««{fr  4  Gf.  4,  e.  95  (Me  Generai  Tttn^ke  Aei),  mtffleieney  ^ 
Mm  m  tmnaietlmt  mgmhui  a  eoAiwtor  mnder  4  Geo.  4,  c.  95,  «.  90,  ybr  demanding  and  taking  a  Um 
UU/ram  emg  panan  ikam  he  woe  amikarixed  to  do  **  bg  mrtme  qf  the  powere  ef  ang  Act,  or  qf 
ike  ordart  and  reeoimtionM  qf  ike  tnmtaea  or  eomtaiamonaro^  wtade  m  pmnmanee  tkereqf,'*  U  ie 
miffieieni  to  eiate  tka  emm  legaUg  pagakte,  and  to  megatim  genaratig  that  ang  tees  nm  ka§  bom 
oanetioned  bg  ttatute  or  resolution, 
jfcwilg,  tkat  a  warrant  of  commitment  ttnder  the  eame  clauee,  stating  the  qfenee  M«t— "  Thai  he 
did  eajftr  and  permit,  9^.,  to  paee  through  the  taid  turnpike-gate,  Sfc.,  on  pagment  of  the  sum  ef 
4d,aetAa  toUf^,  ^.,  the  legat  toU  due  and  pagabie,  ^.,  being  the eumqfM,,*'  ie  eujicient:  hd 
ikat  at  alt  eoente  it  i»  cured  bg  a  good  eomrietion. 

TRESPASS  for  hiae  imprisonment.     Piea — Not  guilty,  by  statute. 
At  the  trial  before  Coleridge,  J.,  at  the  Devon  Summer  Assizes,  1843,  it  appeared 
lluit  the  plaintiff  was  a  turnpike  toll  collector,  and  that  he  had  been  imprisoned  for  six 
woeka  under  a  warrant  of  commitment  issued  by  the  defendants,  two  magistrates  of  the 
eooBty,  of  which  the  following  is  a  copy  :— - 

**  County  of  Deron,  7      To  the  constable  of  Ghudleigh,  in  the  said  county,  and  to  the 
to  wit.  3  keeper  of  the  common   gaol  at  £xeter»  in  the  said  county. — 

Whereas  Joseph  Stamp,  of  the  parish  of  Chudleigh  aforesaid,  was,  on  the  4th  day  of 
October,  1842,  convicted  before  us,  John  Sweetland  and  George  Savage  Curtis,  Esqrs., 
two  of  her  Majesty's  justices  of  the  peace  in  and  for  the  said  county,  upon  the  oath  of 
John  Lee  and  James  Palmer,  two  credible  witnesses,  for  that  he,  the  said  Joseph  Stamp, 
being  the  collector  of  the  tolls  at  the  turnpike-gate  called  Beggars  Bush,  in  the  said 
parish  of  Chudleigh,  did,  on  the  18th  day  of  July,  1842,  suffer  and  permit  Owen  Conley» 
John  Lee,  and  James  Palmer,  to  pass  through  the  said  turnpike-gate  with  a  cart  drawn 
hf  one  horse,  on  payment  of  the  sum  of  4d.,  as  toll  for  the  said  cart  drawn  by  one 
e,  the  legal  toll  due  and  payable  in  respect  of  the  said  cart  drawn  by  one  horse 
the  sum  of  6d.,  contrary  to  the  statute  in  tiiat  case  made  and  provided  ;  (a)  by 
rauon  whereof  the  said  Joseph  Stamp  hath  forfeited  the  sum  of  5/. ;  and  whereas  on 
die  2nd  day  of  January,  A.D.  1843,  we  did  issue  our  warrant  to  the  constable  of 
Chudleigh  to  levy  the  said  sum  of  5/.  by  distress  and  sale  of  the  goods  and  chattels  of 
him,  the  said  Joseph  Stamp,  and  to  distress  the  same  according  to  the  directions  of  the 
nid  statute ;  and  whereas  it  duly  appears  to  us,  upon  the  oath  of  John  Truman,  the 
eoostable  aforesaid,  that  he  hath  used  his  best  endeavours  to  levy  the  said  sum  on  the 
goods  and  chatteb  of  the  said  Joseph  Stamp  as  aforesaid,  but  that  no  sufficient  distress 
can  be  had  whereon  to  levy  the  same ;  these  are,  therefore,  to  command  you,  the  said 
John  Truman,  constable  of  Chudleigh  as  aforesaid,  to  apprehend  the  said  Joseph  Stamp, 
and  him  safely  to  convey  to  the  common  gaol  at  Exeter,  in  the  said  county,  and  there 
deliver  him  to  the  keeper  thereof,  together  with  this  precept;  and  we  do  also  command 
you,  the  said  keeper,  to  receive  and  keep  in  your  custody  the  said  Joseph  Stamp  for 
the  space  of  six  weeks,  unless  the  said  sum  shall  be  sooner  paid,  pursuant  to  the  said 
conviction  and  warrant,  and  for  so  doing  this  shall  be  your  sufficient  warrant. 
"  Gtiven  under  our  hands  and  seals  this  11th  day  of  January,  A.D.  1843. 

"John  SwESTLANn.  (L.S.) 
"  G.  S.  Curtis."         (L.S.) 
The  defendants  gave  in  evidence  the  following  conviction,  and  contended  that  they 
were  protected  by  the  147th  section  of  3  Geo.  4,  c.  126. 

"  County  of  Devon,  1      Be  it  remembered,  tiiat  on  the  10th  day  of  October,  in  the 
to  wit.  J  sixth  year  of  the  reign  of  our  Sovereign  Lady  Queen  Victoria, 

(«)  Stat.  4  0. 4,  c.  9S,  8.30.  impotet  a  pf  nalty  of  aay  Act,  or  of  the  orders  and  refdations  of  tlw 

51.  upon  rverj  toll -collector  who  **  shall  demand  and  trustees  or  commissioners  made  in  parsaaace  there* 

foJfcf  a  greater  or  less  toll  from  any  person  than  bo  of." 
shall  be  aathoiixed  to  do  by  ifktae  of  the  pawest  at 
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and  in  the  year  of  our  Lord  1842»  Joseph  Stamp,  of  the  parish  of  Chudleigb,  in  the 
county  of  Devon*  collector  of  the  tolls  at  a  certain  turnpike-gate  called  the  Begean 
Bush  Gate,  situate  in  the  parish  of  Chudleigh  aforesaid,  is  convicted  before  us,  fohsi 
Sweetland  and  George  Savage  Curtis,  Esqrs.,  two  of  her  Majesty's  justices  of  the 
peace  for  the  said  county  of  Devon,  for  that  he,  the  said  Joseph  Stamp,  on  the  ISth  day 
of  July,  A.D.  1842,  at  the  parish  of  Chudleigh,  in  the  said  county  of  Devon,  being  then 
and  there  collector  of  tolls  at  a  certain  toll-gate  there,  called  the  Beggars  Bush  Gate, 
upon  a  certain  turnpike-road  there  situate,  leading  from  Beggars  Bush  or  Haider,  in 
the  county  of  Devon,  to  Chudleigh,  in  the  parish  of  Chudleigh,  in  the  same  county,  did 
demand  and  take  from  one  John  Lee,  at  the  said  gate,  a  certain  toll,  to  wit,  the  tdl  or 
sum  of  4d.,  as  and  for  a  toll  then  and  there  payable  by  the  said  John  Lee  at  such  gate, 
for  a  certain  horse  then  and  there  drawing  a  certain  cart  upon  two  wheels  only,  and 
which  said  cart  was  then  and  there  drawn  by  such  one  horse  only,  and  driven  by  him, 
the  said  John  Lee  (one  Owen  Conley  and  one  James  Palmer  being  then  and  there  in 
the  said  cart  with  the  said  John  Lee),  in,  along,  and  over  the  said  tumpike-ioad,  and 
for  which  said  horse  drawing  such  cart  a  certain  toll,  to  wit,  the  sum  of  6d.,  was  then 
and  there  payable  by  the  said  John  Lee,  the  said  toll  or  sum  of  4d.,  so  demanded  and 
taken  by  the  said  Joseph  Stamp  as  aforesaid,  then  and  there,  being  a  less  toll  than  the  said 
Joseph  Stamp  was  then  and  there  authorized  to  take  for  the  cause  aforesaid  by  virtue  of 
the  powers  of  any  Act,  or  of  the  orders  and  resolutions  of  the  trustees  or  commissionen 
of  the  said  turnpike-road  made  in  pursuance  thereof,  contrary  to  the  form  of  the  statute 
made  in  the  4th  Geo.  4,  entitled,  '  An  act  to  explain  and  amend  an  Act  passed  in  the 
drd  Geo.  4,  to  amend  the  general  laws  now  in  being  for  regulating  turnpike-roads  in 
that  part  of  Great  Britain  called  England,'  and  we  do  hereby  declare  and  adjudge  that 
the  said  Joseph  Stamp  hath  forfeited,  for  the  said  offence,  the  sum  of  5/. 
"  Given  under  our  hands  and  seals  the  day  and  year  first  above  written. 

"  John  Sweetlaho. 

"  G.  S.  CUHTIS."  i 

It  was  objected  on  the  part  of  the  plaintiff  (inter  alia),  that  the  warrant  was  bad, 
because  it  used  the  words  "  suffer  and  permit  to  pass  on  payment  of  a  less  toU,** 
instead  of,  "  demand  and  take  a  less  toll ;"  and  that  both  warrant  and  conviction  vcie 
bad  for  not  setting  out  the  order  or  resolution  of  the  trustees  fixing  the  minimum  toil 
The  learned  judge  overruled  the  objections,*  and  held  the  defendants  protected  by  the  ; 
147th  section  of  3  Geo.  4,  c.  126,  li  the  jury  should  think  that  they  reasonably  Bod 
bond  fide  believed  that  they  were  acting  in  execution  of  the  Act.  Verdict  for  the 
defendants. 

Rogers,  in  the  following  Term,  obtained  a  rule  nisi  for  a  new  trial. 

Cockbum,  Bevan,  and  Mont.  Smith,  in  Easter  vacation  (May  10,  1844),  shewed 
cause. — First,  whether  the  conviction  and  commitment  were  bad  or  not,  if  the  defend- 
ants bond  fide  intended  to  act  in  exercise  of  the  powers  of  the  Act,  they  were  pro- 
tected by  the  147th  section.  The  learned  judge,  at  the  trial,  so  held,  and  the  ruling 
was  correct.  That  section  provides,  "  that  if  any  action  or  suit  shall  be  commenced 
against  any  person  or  persons,  for  any  thing  done  in  pursuance  of  this  Act,  then,  and 
in  every  such  case,"  the  action  is  to  be  brought  w^ithin  three  months,  and  in  the  conntf 
or  place  where  the  cause  of  action  arises ;  and  the  defendant  may  plead  the  general  issue, 
and  give  the  special  matter  in  evidence ;  "  and  if  the  matter  or  thing  complained  tf 
shall  appear  to  have  been  done  under  the  authority  and  in  the  execution  of  this  Act;*' 
or  if  the  action  be  brought  after  the  limited  time,  or  in  any  other  county  or  place  than 
as  aforesaid,  '*  then  the  jury  shall  find  for  the  defendant  or  defendants."  Now  the 
result  of  all  the  cases  upon  the  application  of  provisions  similar  to  the  present  is,  that 
where  the  facts  are  such  that  a  party  may  be  considered  as  having  any  fair  colour  for 
supposing  that  he  is  warranted  by  the  Act  of  Parliament  in  doing  that  which  is  made 
the  subject  of  an  action,  he  is  entitled  to  the  protection  given  by  the  statute.  The  law 
is  so  laid  down  in  one  of  the  early  cases  on  the  subject  (Beechey  v.  Sides,  9  B.  &  C. 
806),  and  that  is  recognized  and  confirmed  by  the  subsequent  authorities.  Mere  dona 
fides,  perhaps,  is  not  enough ;  though  in  Norris  v.  Smith  (10  Ad.  &  E.  188),  it  seems 
to  have  been  considered  so ;  but  it  is  enough  if  the  party  acted  under  a  reasonable, 
though  mistaken,  persuasion,  from  appearances,  that  the  facts  were  such  as  made  his 
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justifiable  by  the  statute.  (Conn  v.  CUpperton,  10  Ad.  &  Ell.  582.)  In 
Veiler  v.  Toke  (9  East,  364),  a  single  magistrate  having  acted  in  a  matter  on  which 
two  only  had  jurisdiction,  was  held  entitled  to  protection ;  and  although  in  Cook  v. 
Leonard  (6  B.  &  C.  351),  it  was  said  by  Bayley,  J.,  that  "  where  there  is  a  total  absence 
of  authority  to  do  any  part  of  that  which  has  been  done,  the  party  doing  the  act  is  not 
entitled  to  protection,"  the  propriety  of  that  decision  was  questioned  by  Parke,  B.,  in 
Jones  y.  Gooday  (9  M.  &  W.  743),  when  that  learned  judge  said,  ••  If  the  rule  laid 
down  in  Cook  v.  Leonard  were  strictly  interpreted  and  acted  on,  it  might  be  the  occa- 
noQ  of  much  mischief.  Clauses  of  this  nature  were  meant  for  the  protection  of  honest 
persons,  who  bond  fide  meant  to  discharge  their  duty;"  and  Hopkins  v.  Crowe  (4  Ad. 
&  E.  774)  is  mentioned  as  a  distinguishable  case.  In  the  case  of  Lord  Oakley  v.  The 
Kensington  Canal  Company  (5  B.  &  Adol.  138),  the  defendants  were  held  entitled  to 
the  protection  of  the  limiting  clause  contained  in  their  Acts  of  Parliament,  inasmuch  as 
tiie  act  complained  of  was  really  done  for  the  purpose  contemplated  by  the  statutes, 
even  though,  in  the  prosecution  of  that  purpose,  the  defendants  had  been  guilty  of  a 
misrepresentation  amounting  to  bad  faith ;  and  in  Wells  v.  Ody  (2  Cr.  M.  &  R.  128  ; 
1  Gale,  137 ;  5  Tyrr.  725),  it  was  decided  that  if  an  act  of  trespass  complained  of  was  done 
with  a  bond  fide  intention  to  pursue  the  directions  of  the  Building  Act,  though  it  were  not 
justified  by  it,  the  defendant  was  entitled  to  notice  of  action.  [They  cited  also  Davis  ▼. 
Ce^pper  (10  B.  &  C.  28).  (a)]  Secondly,  the  commitment  is  sufficient ;  or  if  insufficient, 
it  is  cured  by  a  good  conviction.  It  is  sufficient,  because  it  substantially  sets  forth  the 
offence  (Hawk.  P.  C.  lib.  2,  c.  16,  s.  16)  ;  and  to  follow  the  exact  words  of  a  statute 
is  in  no  case  necessary.  (Paley  on  Convictions,  255,  n.)  {h)  The  conviction,  however, 
does  follow  the  words  of  the  statute;  and  in  Chancy  v.  Payne  (1  Q.B.  721),  which 
was  the  case  of  a  conviction  imder  the  Pilot  Act,  Lord  Denman,  C.  J.,  said,  "  I^  may 
be  sufficient  in  describing  an  offence  in  a  conviction  to  follow  the  words  of  the  Act 
creating  the  offence,  as  far  as  the  description  of  it  goes ;"  and  also,  "  this  second  con- 
viction follows  the  form  given  in  the  Act  of  Parliament,  and  the  only  objection  to  it  is, 
tiiat  although  it  states  the  consent  of  the  corporation  of  the  Trinity  House  to  have  been 
given  to  the  prosecutor,  yet  it  does  not  state  that  the  offence  was  committed  within  the 
jurisdiction  of  tlie  Trinity  House ;  therefore,  that  the  consent  of  the  Lord  Warden  of 
the  Cinque  Ports  may  have  been  that  which  the  Act  requires.  The  answer  is,  that 
though  the  Act  requires  such  consent,  yet  the  form  of  conviction  does  not  contain  any 
allusion  to  it ;  it  was  necessary  to  prove  it,  but  wholly  unnecessary  to  state  it  in  the 
conviction."  That  distinguishes  the  present  case  from  that  of  Newman  v.  The  Earl  of 
Hardwicke  (8  Ad.  &  Ell.  124),  which  will  be  cited  on  the  other  side.  The  form  of  con- 
viction given  by  the  statute  in  that  case  expressly  directed  that  the  time  and  place 
when  and  where  the  offence  was  committed  should  be  stated ;  and  that  was  not  done. 
Here  it  is  clearly  enough  to  allege  the  amount  of  the  toll  legally  payable,  and  that  a 
less  amount  was  demanded  and  taken.  If  that  amount  be  incorrectly  alleged,  the 
defendant  might  produce  the  resolution  of  the  trustees  or  commissioners,  authorizing  a 
less  toll  to  be  taken  ;  but  if  it  were  necessary  in  the  conviction  to  set  out  any  reso- 
lution, it  would  be  necessary  to  set  out  all ;  and  that  can  hardly  be  contended  for.  One 
form  in  which  the  objection  to  this  conviction,  as  affording  a  defence  to  this  action, 
18  put,  is,  that  it  relates  to  a  different  offence  from  that  stated  in  the  commitment ; 
and  Rogers  v.  Jones  (3  B.  &  C.  409),  and  Gojfs  case  (3  M.  &  S.  203),  may  be  cited 
cm  that  point;  but  in  the  latter  the  warrant  was  held  good,  though  the  adjudication 
was  of  a  commitment,  until  the  defendant  should  have  made  a  true  account,  and  the 
conclusion  was,  a  direction  to  the  gaoler  to  keep  him  until  he  should  be  discharged  by 
due  course  of  law;  and  all  that  Lord  Ellenborough,  C.  J.,  said  in  that  case  was,  that 
•'  if  there  had  been  any  uncertainty  on  the  face  of  the  commitment,"  he  should  have  held 
it  bad.  In  Rogers  v.  Jones  it  was  certainly  held  that  "  the  commitment  and  convic- 
tion did  not  connect  themselves  together ;"  but  the  reason  was,  that  they  proceeded 
upon  different  statutes.  At  all  events,  if  there  are  any  defects  in  the  conviction,  they 
are  cured  by  the  148th  section  of  3  Geo.  4,  c.  126,  which  provides  "  that  no  objection 
shall  be  made,  or  advantage  taken,  for  want  of  form  in  any  such  proceedings,  by  any 

(a)  See  Liditer  ▼.  Bomno,  9  Ad.  &  E.  654 ;  Buth  ▼•  Green,  4  fiing.  N.C.  41. 
(6)  See  Fletcher  ▼.  CtUthrifp  {ante,  p.  323). 
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person  or  jiersons  wiiomsoever/'  [They  ako  teferred  to  the  caaes  dtReEimy  mif  &» 
yer  (1  Ad.  &  E.  843) ;  Winhes  r.  CkUterbuck  (2  Bkig.  488) ;  E.  r.  NtM  (6  Emk, 
417),  and  Grifitk  v.  Harries  (2  M.  &  W.  335),  aa  diatinguishaiUe;  hut  at  tine 
cases  have  no  direct  bearing  upon  the  points  decided,  it  is  not  coosidezvd  neceasaiy  ts 
do  more  than  mention  them.] 

Rogers  and  Cornish,  contii. — ^First,  the  defendants  are  not  protected  by  the  KTHh 
section  of  3  Geo.  4,  c.  126  ;  which  makes  no  reference  to  justices,  and  ia  there£m 
not  applicable  to  them.  The  privilege  of  a  mondi's  notice  granted  to  jostioes  actia|; 
in  the  general  '*  execution  of  their  office/'  by  24  Geo.  2,  c.  44,  is  not  taken  awiy  1^ 
a  subsequent  statute,  requiring  twenty-one  days'  notice  of  action  against  justices  cr 
otiiers,  for  any  thing  done  under  that  Act  (Rex  v.  Borton,  12  Ad.  &  £.  470) ;  and 
by  parity  of  reasoning,  justices  can  derive  no  protection  from  subsequent  statuto, 
unless  named  therein.  In  the  present  case,  even  if  it  applied  to  justices  at  all,  tiie 
147th  section  would  not  extend  to  protect  them  from  the  consequences  of  a  U 
conviction.  A  bad  conviction,  or  commitment,  is  not  "  a  thing  done  under  tiie  autiiaritf 
of  the  Act ;  "  and  a  very  different  principle  wiU  govern  the  construction  of  a  dame 
which  gives  complete  immunity,  and  a  clause  which  only  requires  notice  of  adsoi 
to  be  given,  as  in  the  cases  cited  on  the  other  side.  In  Reed  v.  Commeadow  (6  Ad.  ft 
Ell.  661),  it  was  said,  arguendo,  "  The  clause  requiring  notice  takes  away  a  commoa- 
law  right,  and  its  operation  is  not  to  be  extended ;  "  to  which  Patteson,  J.,  replied: 
'*  it  does  not  take  away  the  right  of  action ;  it  only  makes  notice  a  requisite ; "  tnd 
the  distinction  was  still  more  clearly  recognized  in  Wedge  v.  Berkeley  (6  Ad.  &  EL 
663),  where  Coleridge,  J.,  said:  "The  distinction  is  clear  between  that  wfaidi 
amounts  to  a  defence  and  that  which  entitles  to  notice."  So  also  in  Norris  ▼.  SwdA 
(10  Ad.  &  EIL  188).  In  Jones  v.  Gooday  (9  M.  &  W.  736),  notice  of  action  wai 
given,  and  amends  having  been  tendered,  which  the  jury  found  sufficient,  the  defendsnt 
was  held  to  be  completely  protected,  and  entitled  to  a  verdict.  Secondly,  the  commit- 
ment is  bad  for  using  the  words  "suffer  and  permit  to  pass  upon  payment  of," 
instead  of  "  demand  and  take  "  a  less  toll ;  which  have  a  very  different  meaning,  tic 
one  being  active,  the  other  passive ;  (a)  and  would  not  be  supported  by  a  good  convictioB. 
In  the  case  of  Re  Elmy  and  Sawyer  (1  A.  &  E.  843),  Taunton,  J.,  referring  to  the  argu- 
ment, that  a  defective  warrant  of  commitment  will  not  be  a  ground  of  discharge,  if 
the  conviction  be  right,  said,  "  I  am  pretty  sure  that  it  has  been  held  over  and  oier 
that  if  the  warrant  of  commitment  be  bad  on  the  face  of  it,  the  imprisonment  under  it 
is  wrongful."  Wickes  v.  Clutterbuck  (2  Bing.  483,  10  Moore,  63)  also  decides  thati 
magistrate  is  bound  by  an  erroneous  commitment,  notwithstanding  a  previous  regufaff 
conviction.  By  these  and  other  cases,  much  doubt,  at  least,  has  been  thrown  on  the 
case  of  JR.  v.  Taylor  (7  D.  &  R.  622),  (b)  cited  by  the  other  side.  Thirdly,  even  if 
R,  V.  Taylor  be  law,  it  does  not  apply  here  ;  because  the  conviction  also  is  bad,  fat 
not  setting  out  some  order  making  4d.  an  illegal  toll.  The  local  Act  (1  &  2  Wm.  4* 
c.  xlii.)  only  fixes  the  maximum  toll  at  8d. ;  and  some  resolution  of -the  commissionen 
is  necessary  to  shew  that  any  offence  has  been  committed.  Newman  v.  The  Earl  ^ 
Hardwicke  (8  Ad.  &  E.  124)  is  precisely  in  point.  There  it  was  held,  that  a  con- 
viction for  allowing  beer  to  be  consumed  in  a  licensed  house  at  other  hours  tlus 
those  prescribed  by  order  of  Petty  Sessions  must  state  the  time  fixed  by  the  justic* 
at  which  houses  may  be  kept  open,  and  the  hour  at  which  the  beer  was  consumed; 
and  that  it  was  not  enough  to  say,  "  at  a  time  declared  to  be  unlawful,  by  an  order  rf 
the  justices."  In  answer  to  this  objection,  it  is  said  that  the  conviction  follows  tht 
words  of  the  statute ;  but  that  is  clearly  not  enough  in  every  case.  In  Reg,  v.  Ctoef 
(6  Dow.  281),  which  was  the  case  of  a  commitment,  reciting  a  conviction  under  tk 
Pilot  Act,  the  conviction  as  recited  was  held  bad,  for  not  stating  the  offer  hf  * 
licensed  pilot  to  have  been  made   to  the  defendant   in    his  presence,   although  k 

la)  It  was  also  objected  that  the  warrant  was  (6)  In  Beg,  ▼.  Chaney  (6  Dowl.  288),  PsttMiitf 
bad  for  statiog  the  offence  to  be  *'  against  the  sta-  J.,  aaid,  that  the  Court,  in  Jl.  ▼.  I^lar^  motif  tm 
tote  in  that  case  made  and   provided,"  without     that  they  would  not  look  at  defecu  in  a  < 


naming  it;  and  because  it  was  not  an  offence  ment  until  they  had  before  them  the  cmriellii 
against  any  statute ;  but  against  the  orders  of  the  itself;  and  ho  did  not  mean  to  say  that  that  «tf 
tmateea  fixing  the  minimum  toll.  notfood  law. 
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MIowed  exactly  the  words  of  the  Act.  So  in  JR.  y.  James  (Cald.  458),  it  was  decided 
lilt  where  a  statute  comprehends  several  offences  under  general  terms,  it  is  not 
ooagh,  in  a  conviction,  to  follow  the  words  of  the  statute ;  but  a  particular  act 
fnbibited  should  be  stated  to  have  been  committed  ;  and  in  Reg.  v.  Nott  (4  Q.  B.  768), 
iriiere  an  indictment  for  administering  an  extra-judicial  oath,  under  5  &  6  Wm.  4» 
C.62,  8.  13,  was  held  bad  for  not  setting  out  the  deposition,  Coleridge,  J.,  explained 
the  principles  of  the  decision,  in  these  words :  "  Wherever  a  statute  describes  an 
act,  by  merely  giving  it  its  legal  character,  it  is  not  enough  to  frame  an  averment  in 
tte  words  of  the  statute."  Lastly,  the  conviction  states  the  offence  to  be  against  the 
gneral  instead  of  the  local  statute. 

Cur.  adv.  vult. 

Lord  Dxnman,  G.  J.,  now  delivered  the  judgment  of  the  Court. — This  was  an 
actioa  tried  before  my  brother  Coleridge,  at  the  Devon  Summer  Assizes  for  1843.  The 
Mendants  were  magistrates  of  the  county,  and  they  pleaded  the  general  issue,  by  sta- 
tBte^to  an  action  of  assault  and  false  imprisonment.  The  cause  of  action  was  a  com- 
mitment on  a  conviction  for  an  alleged  offence  against  the  Turnpike  Act,  4  Qeo.  4,  c. 
55, 8.  30.  The  defendants  relied,  first,  on  the  conviction,  to  which,  as  well  as  to  the 
commitment,  objections  were  made ;  and,  secondly,  on  the  147th  section  of  3  Geo.  4, 
e.  126,  which  Act  is  incorporated  into  4  Geo.  4,  c.  95.  The  learned  judge  overruled 
llie objections  to  the  commitment  and  conviction,  but  he  thought  the  defendants  would 
ba  entitled,  at  all  events,  to  a  verdict,  by  virtue  of  the  section  above  mentioned,  if  the 
JBy  thought  that  they  acted  bond  fide  in  the  belief  that  they  were  putting  in  execution 
Ike  first-mentioned  Act.  The  jury  found,  very  properly,  that  they  were  so  acting,  and 
Ike  verdict  passed  for  them.  A  new  trial  was  moved  for  on  objections  to  both  rulings; 
Ae  latter  was  much  discussed  at  the  bar,  and  wc  were  willing  to  decide  the  case  on 
ttat  point,  as  one  of  very  general  importance;  but,  after  much  consideration  and  long 
Way,  we  have  foubd  a  difficulty  in  agreeing  on  the  proper  conclusion,  and  we,  there- 
fae,  proceed  to  an  examination  of  the  other  point.  The  conviction  passed  on  the  30th 
section,  and  the  offence  is  thus  described  therein :  "  Who  shall  demand  and  take  a 
p^ter  or  less  toll  from  any  person  than  he  shall  be  authorized  to  do  by  virtue  of  the 
powers  of  any  Act,  or  the  orders  and  resolutions  of  the  trustees  or  commissioners, 
iBade  in  pursuance  thereof."  By  the  37th  section  it  is  provided,  that  no  proceeding 
tiken  in  pursuance  of  the  Act  shall  be  quashed,  or  vacated,  for  want  of  form*  The 
Warrant  stated  the  offence  thus  : — **  He  did  suffer  and  permit  (three  persons  named) 
to  pass,  through  the  said  turnpike-gate,  with  a  cart  drawn  by  one  horse,  on  paying  the 
torn  of  4d.,  as  the  toll  for  the  said  cart,  the  legal  toll  due  and  payable  in  respect  of 
file  said  cart,  drawn  by  one  horse,  being  the  sum  of  6d.,  contrary  to  the  statute.'*  It 
Was  objected  that  this  disclosed  no  offence  against  the  statute  ;  for  that  to  suffsr  and 

Pmit  one  to  pass,  on  payment  of  a  smaller  toll,  was  not  to  "  demand  and  take"  it. 
may  be  doubted  whether  the  words  "  demand  and  take"  are  to  be  referred,  seve- 
Irily  and  respectively,  to  the  two  cases  which  follow,  of  greater  or  less  toll,  or  whether 
ftiey  do  not  together  express  the  complete  act  of  asking  for  and  receiving ;  in  either 
%ay,  the  word  "  take  "  implies  no  more  than  receive,  witliout  any  notion  offeree  or  com- 
pulsion. There  was  nothing  to  bind  the  magistrates  to  use  the  words  of  the  statute, 
aUhough  it  is  far  better  to  use  the  very  words,  when  they  arc  sufficient  to  describe  the 
dfence ;  and  then  giving  to  the  words  the  sense  of  simply  receiving,  we  think  the  lan- 
(Bage  of  the  commitment  quite  equivalent.     A  toll-keeper,  who  suffers  a  traveller  to 

Bon  payment  of  a  smaller  toll  than  a  legal  one,  does,  in  effect,  ask  for  and  receive 
toIL  But,  perhaps,  it  is  not  necessary  to  decide  this  point ;  because  the  defect  in 
4|Kation,  assuming  it  to  be  one.  is  certainly  cured  by  the  conviction,  if  that  be  itself 
■atiinable ;  for  in  that  the  words  of  the  statute  are  followed  ;  and  the  statement  is, 
ttat  he  did  "  demand  and  take,"  &c.  But  then  it  is  urged,  that  both  the  warrant  and 
JOBviction  are  open  to  another  objection.  The  statute  prohibits  taking  a  greater  or 
m  ton  than  the  collector  shall  be  authorized  to  do  by  virtue  of  the  powers  of  any 
%^  or  of  the  orders  and  resolutions  of  the  trustees  and  commissioners  made  in  par* 

See  thereof;  and  the  warrant  stated  that  the  toll  taken  was  4d.,  '*  the  legal  toll  doe 
pi^EbleBdigthe  8cimof6d.^  Hieconvicticn  was thnat ''For  whidi said horae^ 
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&c.,  a  certain  toll,  to  wit.  the  sum  of  6d.,  was  then  and  there  payable,  &c.>  the  mine 
toll  or  sum  of  4d.,  &c.,  being  a  less  toll  than  he  was  then  and  there  authorized  to  take, 
&c.  by  virtue  of  the  powers  of  that  Act,  or  the  orders  and  resolutions  of  the  trustees, 
&c.  made  in  pursuance  thereof."  And  assuming  that  it  is  not  enough  in  the  warrant  to 
state  that  the  legal  toll  is  6d.,  here,  again,  it  is  clear,  the  conviction,  if  sufficieot, 
will  cure  the  defect.  The  objection  to  the  conviction  was  not  very  clearly  put; 
we  understood  it  to  be  that  some  reference  should  be  made  on  the  face  of 
the  instrument  to  the  local  Act,  or  to  the  resolution  of  the  trustees  which  fixed 
the  minimum  toll  due,  so  that  it  might  be  found  6d.  was  the  minimum,  below  whidi 
the  plaintiff  ought  not  legally  to  have  taken.  It  is  to  be  observed,  if  the  resolutioD  had 
been  stated  at  length,  fixing  the  toll  at  Gd.,  still  the  nature  of  the  offence  described  bf 
the  Act  would  have  required  something  more.  In  extreme  strictness,  it  would  haie 
been  necessary  to  negative  the  existence  of  any  resolution  or  Act  authorizing  a  leu 
toll ;  because,  however  strong  the  words  of  the  resolution,  there  might  be  some  other 
resolution,  or  some  other  statute,  allowing  the  taking  of  a  less  sum,  of  whatever  datt 
the  travellers  in  question  might  be.  This  consideration  seems  to  shew  the'objectioa 
is  not  valid.  Where  the  offence  by  the  statute  is  the  taking  a  more  or  less  toll  than 
.any  statute  autliorizes,  it  is  sufficient  to  state  the  sum  taken  and  the  sum  legally 
payable,  and  to  negative,  generally,  that  any  less  sum  than  that  had  been  sanc- 
/tioned  by  the  statute,  or  by  resolution.  It  is  a  matter  of  defence  to  produce  any  sti- 
Mite  or  resolution  sanctioning  a  less  toll,  if  any  can  be  produced.  The  question  reaOj 
:is,  whether  the  statute  uses  words  that  sufficiently  describe  the  offence  ;  for  the  oon- 
viction  has  used  them,  and  something  more.  We  think  it  does ;  and  on  this  grooad 
we  are  of  opinion  the  learned  judge  was  right  in  overruling  the  objections  taken  ta 
the  conviction  ;  and,  consequently,  the  rule  for  a  new  trial  must,  on  that  ground,  be 
discharged. 

Rule  discharged. 


Michaelmas  Term^  1845. 

Q.B.  Tuesday,  November  25. 
lEx  parte  The  CnuRCHWARnENS  and  Overseers  of  Wellingborough. 
Appeal  againtt  an  order  qf  removal— Practice  on  hearing, 
V  upon  the  trial  qf  an  appeal  againat  an  order  of  removal,  the  retpondentt  admit  that  upon  ai^iMi 
of  the  grounds  of  appeal  thev  cannot  support  their  order,  and  therefore  apply  to  have  U  q^thHt 
the  appellants  have  no  right  to  waive  that  ground,  and  insist  that  the  Court  qf  Quarter  fiMM 
shall  dispose  of  other  grounds  of  appeal,  going  to  the  merits,  but  the  order  may  be  f«fM^ 
once;  and  this  Court  will  not  interfere  by  mandamus  to  compel  the  justices  to  enter  amtumeMB 
and  hear  the  appeal, 

UPON  appeal  against  an  order  of  removal  from  the  parish  of  Isham  to  the  paAk 
of  Wellingborough,  the  Court  of  Quarter  Sessions  for  the  county  * 
Northampton  quashed  the  order  under  the  following  circumstances  :— The  appeUaall 
had  duly  served  a  notice  of  appeal,  containing  nineteen  different  grounds  «l 
appeal ;  of  these  there  were  several  going  to  the  merits  of  the  appeal,  both  in  law  at 
fact,  and  one  which  alleged  that  the  examination  contained  no  proof  of  the  ^^^^ 
ability  of  the  pauper  to  the  respondent  parish.  When  the  appeal  came  on  to  be  boui 
the  respondents  at  once  admitted  that  their  examination  as  to  the  point  of  chargeaM^ 
was  bad,  and  that  they  could  not,  therefore,  support  their  orde^,  which  they  JMCW 
the  Court  to  quash,  with  a  special  entry  of  the  groimd  on  which  it  was  qoaWj 
To  that  course  the  appellant  objected ;  and,  offering  to  waive  that  objection,  wgl 
their  right  to  have  the  other  grounds  of  appeal,  or  so  many  as  went  to^  the  merits 
heard  and  disposed  of.  The  Court,  however,  refused  to  proceed  further  ^th  tbn  caa^i 
and  quashed  the  order,  with  an  entry  that  it  waa  quashed,  after  a  full  heazing,  far  wtd 
of  proof  of  chargeability  in  the  exanunations. 
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Flood  now  moved  for  a  rule  calling  upon  the  justices  to  shew  cause  why  a  writ  of 
mamdtttmis  should  not  issue  commanding  them  to  enter  continuances  upon  and  hear 
the  said  appeal,  upon  affidavits  stating  the  ahove  facts. — ^The  appellants  had  a  clear 
Tight  to  have  the  case  heard  upon  any  of  the  objections  which  they  had  properly 
stated  in  their  grounds  of  appeal »  and  they  could  not  be  deprived  of  that  right  by 
the'act  of  the  respondents  in  choosing  to  admit  the  validity  of  one  of  those  objections. 
It  was  important,  of  course,  to  the  appellants  to  have  the  appeal  decided  upon  the 
merits,  that  is,  upon  some  objection  involving  the  point  of  settlement,  and  not  upon 
an  objection  merely  to  the  notice  of  chargeability,  which  might  be  amended  the  next 
day.  If  it  should  be  held  that  the  course  adopted  by  the  Sessions  was  correct,  this 
t»insequence  follows ;  that  respondents  may  at  any  time  prevent  appellants  from  getting 
a  decision  which  will  be  conclusive  as  to  the  point  of  settlement,  or  may  at  all  events 
impose  upon  them  a  large  amount  of  unnecessary  trouble  and  expense.  At  all  events, 
they  ought  to  have  given  notice  of  their  intention  to  abandon,  as  was  done  in  Ex  parte 
PmUefract  (13  L.J.  N.S.  M.C.  5). 

Lord  Dsnman,  C.J. — I  cannot  entertain  a  doubt  that  respondents,  thinking  any 
particular  objection  good,  have  a  right  to  say  so,  and  upon  that  ground  to  decline 
supporting  their  order.  Then  the  justices  have  nothing  to  do  but  to  quash  it :  and  to 
that  course  the  appellants  cannot  object.  There  is,  therefore,  no  ground  for  our 
interference.  Parties  taking  technical  objections  cannot  be  allowed  to  complain  of  their 
being  decided  in  their  favour. 

Williams,  J.,  concurred. 

CoLERioGE,  J. — I  am  entirely  of  the  same  opinion.  I  do  not  see  how  it  is  possible 
for  us  to  grant  this  application  upon  the  facts  laid  before  us.  It  is  quite  consistent 
with  those  facts  that  the  respondents  may  have  taken  advice  upon  the  one  objection 
admitted  by  them,  and  being  told  that  that  was  fatal,  have  abstained  from  taking 
advice  upon  any  of  the  others  ;  in  which  case,  they  would  not  be  prepared  to  try  the 
appeal  upon  those  other  grounds. 

Rule  refused. 


Q.B.  Wednesday,  November  19. 

Thb  Queen  v.  The  Inhabitants  of  WKLLiNGTON.(fl) 

Examinalioni — Copiea  of  documents. 

Copies  qf  eeery  document  produced  brfore  the  removing  magistrates  must  he  sent  with  the  exawnuM^ 

tiams  to  the  reeeimng  parish.     Thus,  where  no  copy  qf  a  prior  order  qf  removal  of  the  pauperis 

fMer  while  the  pauper  was  a  part  qf  his  father* s  family^  which  had  been  produced  brfore  the 

removing  magistrates^  was  sent,  the  respondents  were  held  not  entitled  to  be  heard  at  the  trial  qf 

the  appeal, 

ON  appeal  against  an  order  for  the  removal  of  James  Hindley,  his  wife,  and  two 
children,  by  virtue  of  a  derivative  settlement  from  the  pauper's  father,  in  the 
pttriah  or  township  of  Foreign,  of  Walsall,  the  question  was  whether  copies  of  the  examin- 
ations were  duly  sent  with  the  order  to  the  overseers  of  the  appellant  parish.  The 
examination  of  Sarah  Davies  stated  that  the  pauper's  father  had  been  removed  in  181$» 
hf  Older  of  justices,  from  the  township  of  Wellington  to  the  appellant  township, 
llie  examination  of  Samuel  Roden  contained  the  foUowing  statement: — "The  order 
of  xemoval  I  now  produce,  under  the  hands  and  seals  of  Thomas  Eyton.  Esq.,  and 
William  Cludde.  Esq.,  two  of  her  Majesty's  justices  of  the  peace  for  the  county  of 
Salop,  for  the  removal  of  Thomas  Hindley,  Mary  his  wife,  and  their  four  children. 
vis.  Charles,  James,  William,  and  Mary,  and  which  bears  date  the  9th  day  of  Decem- 
ber* 1816,  and  which  is  the  order  referred  to  in  the  examination  of  Sarah  Davies,  I 
obtained  out  of  the  parish  chest  in  the  vestry  of  the  parish  church  of  Wellington." 


(a)  Bcportedb7E.Wi8B,  Esq.,  Bwristir-aiJsar. 
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The  ground  of  appeal  was,  that  no  such  order  as  that  mentioned  in  the  said  exaanuu 
tions  of  S.  Davies  and  S.  Roden,  or  any  copy  thereof,  had  been  sent  to  the  appeDaati; 
and  that  the  respondents  could  not,  therefore,  be  heard.  The  Sessions  quashed  te 
order,  subject  to  the  opinion  of  this  Court.  The  case  was  stated  prior  to  Uie  dedaoa 
of  Reg.  v.  East  Rainion  (supra,  327). 

/.  Neale  now  submitted  that  it  was  not  distinguishable  from  Reg.  v.  East  Rekim, 
and  Reg.  v.  Mildenhall  (2  Q.  B.  517).     The  Court  called  upon 

Corbett  to  distinguish  the  case,  who  admitted,  that  as  in  both  instances  the  pisosif 
deposit  of  the  document  had  been  pointed  out,  they  were  not  disHngnirfntic 
in  principle,  if  the  Court  were  resolved  fully  to  uphold  those  dedsions. 

By  the  Court. — ^We  see  no  reason  to  depart  from  it.  The  principle  is  ri^t,  aad 
it  is  important  that  it  should  be  observed.  There  must  be  no  keeping  back  of  don^ 
stents  produced  in  evidence  upon  the  supposed  comparative  value  of  different  portiaH. 

Order  of  Sessions  eot^hrmei 


Q.B.  Wednesday,  November  19. 
The  Quebk  t;.  Thb  Inhabitants  of  Shit^lington.  (a) 


Eoidence^ChargeabUUy-^BeUrf  by  rtliwting  qffher  nf  i 

R^rf  by  a  relieving  officer  qf  a  union  being  no  proof  against  any  partieuUr  parish^  there  k  m 
evidence  to  support  chargeability  where  the  relieving  officer  states  thatf  pmrsutmi  to  orders  fim 
ihe  guardimUf  he  relieved  the  pauper  from  the  parochial  funds ,  which  orders  were  entered  m  a  M 
not  produced. 

ON  appeal  against  an  order  of  removal  from  the  parish  of  Whitley  Upper,  in  the 
Huddersfield  Union,  to  the  parish  of  Shitlington,  the  relieving  officer  of  theamta 
stated,  that  he  had  relieved,  out  of  the  parochial  funds,  the  pauper,  James  Metctlfe; 
and  his  wife,  who  were  residing  in  the  parish  of  Whitley  Upper,  and  that  he  had  doBS 
so  by  order  of  the  guardians,  which  order  was  entered  in  a  book  not  produced.  It  W 
objected  at  the  Sessions,  that  this  was  not  admissible  evidence,  without  the  producCiai 
of  the  order-book  ;  or,  if  admissible,  was  no  evidence  whatever  that  the  paupers  ireR 
chargeable  to  the  respondent  parish,  but  only  that  they  were  relieved  on  account  of 
some  parish  in  the  union.  The  order  of  removal  was  confirmed,  subject  to  a  csss. 
The  question  (among  others  which  it  is  immaterial  to  mention)  was,  whether  tiM 
was  any  evidence  of  chargeability. 

Hall  and  Pickering  were  now  heard  in  support  of  the  order  of  Sessions.— The  ft^ 
dence  was  admissible,  for  the  fact  of  the  subject-matter  may  be  proved  without  Al 
production  of  the  book.  (Curtis  v.  Created,  1  A.  &  £.  167.)  Then  there  was  t 
scintilla  of  evidence,  and  the  Sessions  have  decided  the  question. 

Pashley,  contrk-^The  relief  was  by  the  order  of  the  guardians,  and  mi§^  have  bli| 
tathe  paupers,  as  casual  poor,  or  on  account  of  any  other  parish  within  tiie  union. 

Loan  Dbnhan,  C.  J. — Without  the  order-book  there  is  not  ihe  slightest  < 
to  connect  the  relief  given  with  the  respondent  parish. 

Order  qf  Sessims  i 

(a)  Reported  by  E.  WiSB,  Esq.,  Barristcr-at-law. 
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Q.B.  Thttrsdaj/j  November  13. 

Tsx  QxnECBw  v.  The  Inhabitants  op  Hickliko. 

M»  i  4r  ^  ^"^  ^  ^*  ^0,  «.  95— 2ii£fte/M«ii/  for  man'repair  qf  highway — Order  qfjuatieet — Cerit- 

Jicttte/or  cotU  qf  proMCution, 

Wknjmfieu  m  Spwial  Seuiom  make  a»  order  weder  etat,  5^6  Wm.  4,  c.  50,  w.  94,  95,  direct- 
if  «i  aMUcANen/  ybr  Me  non-repair  qf  a  highway  to  be  prrferred  againet  the  inhabitants  qf  a 
jSriAt  wmeh  order  mmet  shew  on  the  face  qf  it  that  the  Special  Session  is  held  within  the  /fecial 
9mdmu^  dSMnon  in  which  the  highway  is  situate;  and  if  this  be  omitted,  any  order  qf  the  Judge 
e/  wmiif,  krforo  whsm  sueh  indietmeni  was  tried,  upon  the  defendant  for  the  costs  qf  theproseeu* 
tkn,  is  wholly  void. 

WHITEHURST,  in  Michaelmas  Term,  obtained  a  rule,  calling  on  the  prosecutor 
to  shew  cause  why  an  order  of  Mr.  Justice  Coltman,  directing  the  costs  of  this 
frosecution  to  be  paid  out  of  the  highway  rate  made  and  levied  in  the  parish  of 
Sickling,  in  the  county  of  Leicester,  should  not  be  set  aside.  It  appeared  from  the 
iffidavit  upon  which  the  rule  was  obtained,  that  this  was  an  indictment  for  the  non- 
npair  of  a  highway,  directed  by  two  justices,  under  section  95  of  5  &  6  Wm.  4,  c.  50, 
to  be  preferred  against  the  inhabitants  of  the  parish  of  Hickling,  the  surveyor  having 
l)een  summoned  under  section  94,  and  having  denied  the  liability  of  the  parish  to  repair. 
At  the  trial,  which  took  place  before  Coltman,  J.,  at  the  Nottingham  Summer  Assizes 
d  1844,  the  contest  was,  whether  the  road  was  in  the  parish  of  Hickling,  and  on  the 
fnt  of  the  prosecution,  reliance  was  placed  upon  an  old  order  of  two  justices,  under 
94  Geo.  3,  c.  64,  whereby  the  indicted  portion  of  the  highway  was  allotted  to  the 
pnish  of  Hickling ;  but  the  jury  found  for  the  defendants,  and  the  affidavit  upon  which 
tbe  role  was  obtuned  also  stated  that  the  road  was  not  situate  within  the  parish  of 
BeUing.  The  learned  judge  was  dissatisfied  with  the  verdict,  and  had  made  the  order 
Ir  costs.  A  rule  had  since  been  made  absolute  for  a  new  trial,  on  the  ground  that 
ttl  above-mentioned  order  was  conclusive  evidence  that  the  road  was  in  Hickling, 
tti  that,  therefore,  the  verdict  was  against  evidence.  (See  2  New  S.  C.  117,  and 
4|p,  842.)  Tbe  order  of  justices,  directing  the  indictment  to  be  preferred,  contained  no 
Mitement  that  it  was  made  at  a  Special  Sessions  for  the  highways  "  held  within 
4e  division  in  which  the  highway  is  situate." 

WHdmuM  now  shewed  cause. — Tbe  question  turns  upon  the  95th  section  of  5  &  6 

Wm,  4,  e.  50,  which  provides,  that  "  if  on  the  hearing  of  any  such  summons,  respect- 

^gtfac  repair  of  any  highway,  the  duty  or  obligation  of  such  repairs  is  denied  by  tiie 

ttoveyor,  on  behalf  of  the  inhabitants  of  the  parish,  or  by  any  other  party  charged 

ftsiywith,  it  shall  then  be  lawful  for  such  justices,  and  they  are  hereby  required,  to 

^Ret  a  bill  of  indictment  to  be  preferred,  and  the  necessary  witnesses  in  support 

Qmeof  to  be  subpoenaed,  at  the  next  Assizes  to  be  holden  in  and  for  the  said  county,  or 

^  llie  next  (General  Quarter  Sessions  of  the  Peace  for  the  county,  riding,  division,  or 

(hoe  wbei'eiu  sudi  highway  shall  be,  against  the  inhabitants  of  the  parish,  or  the 

Iportj  to  be  named  in  such  order,  for  suffering  and  permitting  the  said  highway  to  be 

tMt  flf  repair ;  and  the  costs  of  such  prosecution  shall  be  directed  by  the  judge  of  assize 

Inftire  whom  the  said  indictment  is  tried,  or  by  the  justices  of  such  Quarter  Sessions, 

'%obe  paid  out  of  the  rate  made  and  levied  in  pursuance  of  this  Act,  in  the  parish  in 

^iAndi  such  highway  shall  be  situate."     Now,  first,  it  is  submitted,  that  this  clause,  as 

"^  costs,  is  not  imperative,  but  vests  in  the  judge  a  discretion,  which  in  this  case 

te  exercised.     [Lord  Denman,  C.  J. — I  don't  think  that  that  position  has  ever  been 

^Am  yet ;  it  was  at  first  supposed  that  that  clause  was  imperative  upon  the  judge  in 

peases  where  the  justices  had  ordered  the  indictment  to  be  preferred  ;  but  afterwards 

tvas  considered  that  the  clause  only  applied  to  cases  where  the  road  is  known  and 

^i^ttod  to  be  a  highway.]     All  the  cases  shew  that  the  judges  have,  in  fact,  exercised 

« cfiscretion.     (R.  v.  Chedworth,  9  Car.  &  P.  285 ;  R.  v.  Heanor,  14  L.  J.  M.  C.  N.  8. 

"ft;  1  New.  S.  C.  466 ;  ante,  172.)    The  Court,  at  all  events,  in  this  case^  wooU 
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not  set  aside  the  order  of  the  learned  judge ;  for  the  verdict  was  clearly  against  tiie 
evidence,  and  there  is  to  he  a  new  trial. 

Whitehurst,  contrk. — First,  this  rule  must  he  decided  upon  the  affidavits,  vliidi 
state,  as  the  jury  found,  that  the  road  is  not  situate  in  the  parish  of  Hickling ;  and  if 
that  he  so,  then  there  was  no  authority  to  make  this  order ;  hecause  the  costs  can  ontjr 
he  directed  to  he  paid  out  of  the  highway- rate  levied  in  the  parish  in  which  the  higjb- 
way  is  situate ;  hut,  secondly,  every  thing  which  is  necessary  to  shew  jurisdictioQ 
must  appear  on  the  face  of  all  the  proceedings  (Christie  v.  Unwin,  11  Ad.  &  £.  373;  (f) 
and  Harrison  v.  Wright,  13  M.  &  W.  816)  ;  (6)  and  here  the  order  for  costs  does  not 
shew  that  the  Special  Sessions  at  which  the  order  of  justices  directing  the  indictment 
was  made  were  held  within  the  Special  Sessions'  division  in  which  the  highway  im 
situate ;  nor,  in  fact,  did  the  order  of  justices  shew,  upon  the  face  of  it,  that  that  mi 
60.  This  precise  ohjection  was  taken  in  R.  v.  Martin  (2  Q.  B.  1037,  n.),  and  held  to 
he  fatal. 

Loan  Denhak,  C.  J. — ^We  will  give  Mr.  Wildman  time  to  look  into  the  authontiei 
upon  the  last  point. 

Suhsequently,  no  further  cause  heing  shewn. 

Rule  ahsohUe, 

B. 


Q.B.  Monday,  November  24. 

The  Queen  v.  Sie  Richard  Dobson  and  Others,  (c) 

Indictment — Nuisance — Certiorari'^  Coete  under  etat.  b  if  6  Wm,  ^  If.  c.  11,  #.  3. 

7%e  proeecutor  qf  an  indictmentt  which  ha»  been  removed  by  certiorari  at  the  inetanee  qf  a  irfed- 
ant,  is  entitled  to  his  costs  under  Me  5  4*  6  Wm,  Sf  M.  c.  11,  s.  Z,  if  the  defendant  be  eoniieUi, 
although  the  whole  of  the  money  necessary  for  carrying  on  the  expenses  qf  the  proseeuiien  In 
been  advanced  by  other  parties  on  his  promise  to  repay  them. 

On  an  indictment  for  impeding  the  navigation  qf  a  river  which  is  an  ancient  highway,  persons  wht 
in  consequence  qfthe  nuisance  have  experienced  danger,  or  have  been  compeUid  to  wait  an  mmmd 
length  qf  time  brfore  they  could  disembark  at  a  landing-place  which  they  had  used  brfors  ^ 
creation  of  the  nuisance,  are  parties  grieved  within  the  meaning  qf  the  b  if  6  Wm,  if  M,t. 
11,  f.  3.  ! 

The  fact  that  the  prosecutors  of  an  indictment  which  has  been  removed  by  certiorari  have  been  pm  > 
their  expenses  as  witnesses,  or  for  other  services  relating  to  the  trial,  though  a  proper  matter  tt 
be  considered  by  the  Master  on  taxation,  is  not  a  reason  why  a  side-bar  rule  for  rrferring  it  If 
the  Master  to  tax  the  costs  qf  the  prosecutors  to  be  paid  by  the  defendants,  under  the  5  4r  ^  ^^ 
8f  M,  c.  II,  s,3,  should  be  discharged,  nor  is  the  fact  that  an  indictment  has  been  remeoei  If 
certiorari,  at  the  instance  of  one  only  of  several  defendants,  a  reason  for  discharging  such  side4if 
rule, 

THE  defendants  had  heen  convicted  on  an  indictment  for  a  nuisance,  which  had  been 
removed  into  this  court  hy  a  writ  of  certiorari,  at  the  instance  of  one  only  of  theB» 
Mr.  Sutton.  The  indictment  consisted  of  four  counts,  and  charged  the  defendaiiti' 
with  having  erected  a  certain  embankment,  with  having  continued  a  certain  embank* 
ment  erected,  with  having  erected  a  certain  wharf,  and  with  having  continued  a  oertitt 
wharf,  athwart  and  across  a  certain  part  of  the  river  Thames,  which  passes,  runs,  woi 
flows  through  and  along  the  county  of  Kent,  being  an  ancient  navigable  river  and  cos- 
mon  Queen's  highway,  **  by  means  whereof  the  navigation  and  free  passage  of,  flW 
through,  along,  and  upon  the  said  river  Thames  and  common  Queen's  highway  tbei^ 
on  the  day  and  year  aforesaid,  during  the  time  aforesaid,  hath  heen,  and  still  is,  greallf 
straitened,  obstructed,  and  confined,  &c.,  so  that  the  liege  subjects,  &c.,  navigatiBf* 

(a)  Where  it  was  held  that  an  order  made  by  the  Interpleader  Act  was  held  bad  for  want  of  a  fbt^ 

Lord  Chancellor  under  stat.  6  Geo.  4,  c.  16,  •.  18,  ment  upon  the  face  of  it  of  the  conaeat  of  ^e 

must  shew  on  the  face  of  it  whatever  is  necessary  parties, 

to  give  jarisdietioo.  (r)  Reported  by  E.  Wisx,  Esq.,  BaRiit«-iltJi«> 

(6)  Where  an  order  of  a  learned  judge  under  the 
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«ailiiig,  rowing,  passiog,  repassing,  and  labouring  with  their  ships,  lighters,  boats^ 
wherries,  and  other  vessds,  in,  through,  along,  and  upon  the  said  river  and  ancient  and 
common  Queen's  highway  there,  &c.,  could  not,  nor  yet  can,  go,  navigate,  sail,  row. 
pass,  repass,  and  labour  with  their  ships,  barges,  lighters,  boats,  wherries,  and  other 
Teasels,  upon  and  about  their  lawful  and  necessary  affairs  and  occasions,  in,  through. 
along,  and  upon  the  said  river  and  common  Queen's  highway  there,  in  so  free  and  unin- 
terrupted a  manner  as  of  right  they  ought,  and  before  have  been  used  and  accustomed 
to  do,"  &c.  On  the  1 2th  of  June  last,  sentence  was  passed  on  the  defendants,  and  on 
the  same  day  a  side-bar  rule  was  obtained,  which  ordered,  "  that  it  be  referred  to  the 
coroner  and  attorney  of  this  court,  to  tax  the  costs  to  be  paid  by  the  defendants  to  the 
prosecutors,  or  their  attorney."  A  rule  nisi  had  been  obtained  by  Badeley,  to  discharge 
the  side-bar  rule.  The  affidavits  charged  that  the  prosecutors  were  nominal  prose- 
cotors  only,  and  not  the  real  prosecutors  of  the  indictment,  and  were  not  parties  grieved 
or  injured  within  the  meaning  of  the  5  &  6  Wm.  &  M.  c.  1 1,  s.  3,  which  enacts,  "  that 
if  the  defendant,  prosecuting  the  writ  of  certiorari,  be  convicted  of  the  offence  for 
which  he  was  indicted,  then  ^e  Court  of  Queen's  Bench  shall  give  reasonable  costs  to 
the  prosecutor  (if  he  be  the  party  grieved  or  injured,  or  be  a  justice  of  the  peace, 
mayor,  bailiff,  constable,  &c.,  who  shall  prosecute  on  account  of  any  fact  committed  or 
done,  that  concerned  him  as  an  officer),  to  be  taxed  according  to  the  course  of  the  said 
court,"  &c.  The  affidavits  also  stated  that  all  the  expenses  of  the  prosecution  had  been 
paid  out  of  the  funds  of  an  association  called  "  The  United  Greenwich  Watermen's 
Floating  Accommodation  Society ;"  that  all  the  prosecutors  had  been  paid  their  expenses 
as  witnesses ;  that  one  of  them,  a  gentleman  named  Dobson,  who  is  a  surveyor,  had 
also  been  paid  a  large  sum  for  making  a  model  for  use  at  the  trial ;  and  suggested  that 
the  company  was  the  real  prosecutor.  The  attorney  for  the  prosecution  did  not  make 
any  affidavit  in  answer.  The  other  prosecutors  swore  that  they  were  the  real  prose- 
cutors, and  not  merely  nominal  prosecutors;  they  admitted  that  money  had  been 
advanced  to  them  for  the  purposes  of  prosecution,  but  affirmed  that  they  were  under  a 
{nromise  to  repay  the  money  so  advanced.  Four  of  them,  who  are  free  watermen  of 
the  Watermen's  Company  of  the  City  of  London,  swore  that  "  the  watermen  of  the 
liver  Thames  are  made  the  subject  of  divers  Acts  of  Parliament,  and  particularly  the 
fourth  and  fifth  years  of  the  reign  of  her  Majesty  Queen  Victoria,  intituled,  'An  Act  for 
manning  her  Majesty's  fleet,'  and  the  seventh  and  eighth  of  his  late  Majesty  King 
George  the  Fourth,  c.  75,  intituled  '  An  Act  for  the  better  Regulation  of  the  Water- 
men and  Lightermen  on  the  river  Thames,  between  Yantlet  Creek  and  Windsor,'  and 
by  which  latter  Act  the  Court  of  Master- wardens  of  the  said  Watermen's  Company  of 
the  said  city  of  London  are  given  the  right  to  make  bye-laws  ;  but  by  a  subsequent 
section  of  the  same  Act,  the  Court  of  Mayor  and  Aldermen  of  the  City  of  London  may 
make  bye-laws  which  would  override  those  made  by  the  Court  of  Master- wardens  of 
the  said  Watermen's  Company  of  the  said  city  of  London ;  and  accordingly,  certain  bye- 
laws  have  been  made  by  tiie  said  Court  of  Mayor  and  Aldermen  at  various  times,  under 
which  the  said  river  Thames  is  now  worked ;"  and  after  setting  out  the  bye-la^s  more 
particularly,  stated  "  that  the  said  embankment  erected  by  said  defendants,  and  being  the 
nuisance  complained  of  in  said  indictment  in  this  matter,  is  a  great  injury  to  deponents 
as  free  watermen  of  the  said  river  Thames,  as  in  consequence  thereof  a  great  accumu- 
lation of  mud  has  taken  place  on  the  said  Gkurden-stairs,  rendering  it  impossible  for 
them  to  cleanse  the  same,  as  required  by  the  bye-law  9  before  referred  to ;  and  also, 
that  in  consequence  of  the  said  embankment  they  cannot  lay  their  boats  broad- 
aide  towards  or  along  said  stairs,  as  by  said  bye-law  24  they  ought  to  do ;  and 
also,  that  in  consequence  thereof  they  are  prevented  from  reaching  the  accustomed 
place  for  mooring  their  boats  at  high  water  in  safety,  and  laying  them  up  on  the  hard 
at  low  water,  as  heretofore ;  that  they  have,  since  the  erection  of  said  embioikment,  been 
obliged  to  moor  their  boats  further  out  into  the  said  river  Thames  than  formerly  thej 
had  been  accustomed  to  do,  prior  to  the  erection  of  the  said  embankment  or  encroach- 
ment as  aforesaid,  by  means  of  which  their  said  boats  are  liable  to  be  run  down  by  the 
Teaseb  navigating  said  river  Thames,  and  their  means  of  living  thereby  endangered ; 
and  also,  that  said  embankment  or  encroachment  is  a  great  hinderance  and  obstruction 
to  the  entrance  of  the  public  landing-place  at  Ghurden-stairs  aforesaid."     Another  of 
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the  proflecntoni,  also  a  free  waterman,  swore  that  "  he  has,  unee  the  ereetioii  of  (k 
iaid  embankment,  lost  four  anchors  and  cables,  in  consequence  of  his  being  obliged  to 
moor  his  boat  further  out  into  the  said  river  Thames  than  formerly  he  had  been  accoi. 
tomed  to  do  prior  to  the  erection  of  the  said  embankment  or  encroachment  as  aforesaid; 
and  also  that  the  said  embankment  or  encroachment  is  a  great  hinderance  and  obstmctini 
to  the  entrance  of  the  public  landing-place  at  Garden-stairs  aforesud." 

Two  other  of  the  prosecutors,  Mr.  R.  Dobson,  a  surveyor,  and  John  Foney,  of  ds 
Rojral  Hospital,  Grreenwich,  pensioner,  swore  that  "  tbey  have  resided  at  Greenwid 
aforesaid  for  several  years  last  past,  and  have  been  respectively  in  the  habit  of  landing 
and  embarking  from  and  to  boats  and  other  vessels  at  Ghuxlen-stairs  aforesaid,  and  tbt 
the  said  embankment  erected  by  the  said  defendants,  and  being  the  nuisance  com- 
plained of  in  the  said  indictment  preferred  in  this  matter,  is  a  grievance  and  injoiy  to 
deponents,  inasmuch  as  they  have  respectively  experienced  and  witnessed  great  danger 
and  difficulty  in  landing  and  embarking  from  and  to  boats  and  other  vessels  at  Gardes- 
stairs  aforesaid,  in  consequence  of  the  accumulation  of  mud  occasioned  by  the  suL 
embankment  mentioned  in  the  said  indictment,  making  the  said  Garden-stairs  unnle; 
slippery,  and  dangerous ;  and  further,  that  they,  deponents,  are  further  aggrieved  and 
injured  by  the  said  embankment,  so  as  aforesaid  erected  by  the  said  defendants,  inn- 
much  as  previous  to  the  erection  thereof,  if  deponents,  or  either  of  them,  wished  t» 
land  at  the  said  Garden-stairs,  and  the  front  of  the  said  stairs  was  blocked  up  or  foil  d 
boats  or  crafb,  they,  deponents,  or  either  of  them,  could  before  the  building  of  the  sdi 
embankment  have  disembarked  on  the  west  side  of  the  said  Garden- stairs,  and  tb 
deponents  are  therefore  obliged  to  wait  until  there  is  a  free  passage  to  land  at  the  had 
of  the  said  Garden-stairs."  Against  the  rule  for  discharging  the  side-bar  mle  cim 
was  now  shewn  by 

3f.  Chambers,  Keane,  Pigott,  and  H.  Hill. — ^This  rule  must  be  disdiarged.  It  mi 
obtained  on  affidavits  which  suggested — ^first,  that  the  prosecutors  were  nominal  pn- 
aecutors  only,  and  not  real  prosecutors.  Secondly,  that  if  they  were  the  real  prosecu- 
tors, they  were  not  parties  aggrieved  within  the  meaning  of  the  5  &  6  Wm.  &  M.  e.  11« 
a.  3.  The  affidavits  in  answer  state  in  terms  most  positive  that  the  nominal  prais- 
cutors  are  also  the  real  and  bond  fide  prosecutors  of  this  indictment.  If  a  person  be 
both  prosecutor  and  witness,  or  both  prosecutor  and  surveyor,  there  is  nothing  illegri 
or  improper  in  his  receiving  his  expenses  as  witness  or  surveyor,  especially  when  die 
prosecution  is  the  joint  concern  of  many,  and  its  expenses  are  defrayed  from  a  comnfli 
fund.  The  affidavits  in  answer  further  shew  that  the  prosecutors  are  parties  grieved 
within  the  meaning  of  the  statute.  It  may  be  conceded  that  the  nuisance  presses  wiA 
greater  hardship  on  those  of  the  prosecutors  who  are  watermen  than  on  the  othen: 
if,  therefore,  it  can  be  shewn  tliat  those  others  are  parties  grieved  within  the  meamng 
of  the  Act,  the  case  of  all  will  be  made  out.  It  is  very  true  that  the  grievance  or 
injury  contemplated  by  the  statute  was  one  that  should  press  upon  the  proeecutir 
more  than  upon  the  subjects  in  general,  but  his  right  to  costs  is  not  prejudiced  by  the 
fact  that  many  others  suffer  by  the  grievance  of  which  he  complains.  There  are  seveni 
cases  that  establish  this  doctrine;  it  will  suffice  to  quote  that  of  R.  v.  Taunttm  8L 
Mary  (3  M.  &  S.  465),  in  which  several  persons  were  held  entitled  to  costs  under  the 
statute,  as  prosecutors  of  an  mdictment  for  not  repairing  a  highway,  one  as  constabk 
of  the  manor,  the  other  as  parties  grieved,  they  having  previously  used  the  way.  Tliii 
case  shews  the  two  prosecutors,  who  are  not  watermen,  are  parties  grieved  within  tibe 
atatute,  and  it  cannot  be  denied  that  the  watermen  are  within  it.  It  is  supposei 
liowever,  that  these  prosecutors  have  become  disentitled  to  receive  costs,  because  tbey 
Slave  received  assistance  from  the  society  named  in  the  affidavits  in  support  of  this  rola 
TiuLt  it  not  so ;  the  question  was  before  the  Court  in  the  case  of  R.  v.  WilUamt  (8  J.  P. 
407 ;  aee  3  Law  T-  220)  ;  there  it  was  contended  that  a  prosecutor,  who  was  a  pai^ 
WM  not  entitled  to  the  expenses  of  the  prosecution,  because  as  others  had  ooa* 
i  bj  pnbtie  subscription  towards  these  expenses,  he  could  not  be  considered  Ik 
Dtor ;  but  the  Court  said,  "  The  prosecutor  is  both  the  party  grieved,  and 
'  of  this  indictment.    Being  so,  we  cannot  inquire  how  much  he  hB 
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MpenredfroBi  other  persoiuB*  As  he  fills  both  these  characters,  we  should  be  entering 
en  an  impertiQent  inquiry,  if  we  did  inquire  how  much  he  had  received  from  A.  or 
from  B.  We  ought  to  lay  down  the  broad  rule,  that  where  the  party  grieved  is  the 
pcDsecntor  of  an  indictment,  he  is  entitled  to  his  expenses,  though  he  may  have  received 
assistance  from  other  persons." 

Loan  Dbnman,  C.  J. — ^That  is  so ;  it  never  could  have  been  intended  that  the 
defendant  should  have  such  a  benefit  from  a  subscription  to  bring  him  to  justice.  Let 
us  bear  the  other  side. 

Janes,  Serjt.  and  Badeley,  contr^. — It  is  laid  down  in  Mr.  Archbold's  Practice,  p.  168, 
that  the  prosecutor,  to  bring  himself  within  the  benefit  of  the  statute,  must  have  been  a 
party  grieved,  and  have  prosecuted  at  his  own  expense.  [Lord  Denman,  C.  J. — You 
will  find  that  you  have  consulted  an  edition  published  before  the  case  which  had  been 
xeferred  to  was  decided.]  The  doctrine  is  in  accordance  with  the  decision  in  22.  v. 
Imciedon  (1  M.  &  S.  268).  There  the  prosecutor  of  an  indictment  for  obstructing 
a  highway  did  not  apply  for  the  costs  until  after  the  defendant's  recognizance  had  been 
discharged  and  until  two  years  after  judgment,  and  it  did  not  appear  that  he  had  ever 
used  the  highway  before  it  was  stopped,  and  whilst  it  was  stopped  declared  he  did  not 
care  about  it,  and  the  Court  held  that  he  was  not  entitled  to  costs,  although  the  prose* 
ootion  was  at  his  expense.  The  Court  thou^t  he  was  not  a  party  grieved,  and  that 
liiere  ought  to  have  been  some  special  and  peculiar  injury  accruing  to  him  from 
tilie  obstruction  besides  that  which  affected  all  the  subjects  in  common  with  him. 
So  also  in  the  more  recent  case  of  R.v,  Cook  (1  M.  &  R.  526),  Lord  Tenterden,  C.  J. 
•aid,  "  It  is  sworn  on  the  part  of  the  defendant,  and  not  denied  on  the  other  side,  that 
the  expenses  of  the  prosecution  were  defrayed  by  public  subscription,  and  not  by  the 
persons  whose  names  appear  as  the  prosecutors ;  and  that  being  so,  I  am  of  opinion 
tiiat  these  persons  cannot  be  regarded  as  the  prosecutors  within  the  meaning  of  the 
Act  of  Parliament."  At  all  events,  there  are  three  of  these  parties  who  cannot  be 
eoosidered  as  prosecutors,  the  surveyor,  the  attorney,  and  the  Grreenwich  pensioner, 
to  each  of  whom  his  expenses  have  been  paid.  [Lord  Dknman,  C.  J. — ^The  side-bar 
mle  is  for  a  reference  to  the  Master  to  tax,  and  the  objection  which  you  take  is  one 
tiiBt  should  be  urged  on  taxation.]  Tlie  indictment  is  for  impeding  the  navigation  ; 
Ikiw  are  these  three  parties  injured  by  an  impediment  to  the  navigation  ?  These  parties 
domplain  of  an  impediment  to  Garden- stairs,  not  of  an  injury  to  the  navigation.  It  is 
well  settled  that  the  grievance  or  injury  contemplated  by  the  statute  is  one  not  merely 
iDcidental  to  or  consequential  on  the  thing  complained  of  in  the  indictment,  bat 
nust  be  the  direct  result  of  it.  (R.  v.  The  Justices  of  Middlesex,  3  B.  &  A.  938 ;  R. 
▼•  Caldecott,  I  D.  N.  S.  556.)  In  the  latter  the  defendant  was  convicted  of  a  HbeU 
and  it  was  held  that  the  prosecutor  who  had  been  maltreated  at  a  political  dinner  during 
a  riot  which  the  libel  had  caused,  was  not  entitled  to  his  costs  as  a  party  grieved  by 
die  subject  of  the  indictment.  Upon  the  authority  of  this  case  it  is  clear  that  Mr. 
llobson,  the  surveyor,  and  Mr.  Fossey,  the  pensioner,  are  not  injured ;  Mr.*  Barwis, 
die  attorney,  does  not  make  any  affidavit ;  it  is  clear  then  that  this  side-bar  rule,  which  is 
drawn  up  for  the  benefit  of  all  those  parties,  fails  as  to  some,  and,  failing  as  to  some,  it 
halB  as  to  all.  Further,  Mr.  Dobson  and  Mr.  Fossey  have  been  paid  their  expenses. 
HWiOHTMAN,  J. — ^That  is  really  matter  of  taxation.]  These  prosecutors  who  are 
ttsmbers  of  the  Floating-pier  Association  have  only  contributed  as  members  of  that 
aModation:  they  cannot  be  sued  by  that  association;  and  therefore,  although  they 
aiay  have  promised  to  repay  the  money  advanced,  they  are  not  legally  liable.  Lastly, 
Una  indictment  was  removed  by  Mr.  Sutton  only,  and  not  by  tbe  other  defendants. 
[WiOHTMAN,  J.— That  does  not  signify  in  the  present  question.]  It  was  irregular  to 
aaU  upon  all  the  defendants  to  pay  the  taxed  costs. 

Loan  Dbnmak,  C.  J. — If  we  see  a  prosecutor  and  party  aggrieved  that  is  enoogli 
ftrns ;  we  ought  then  to  direct  that  his  costs  be  paid  him.  In  this  case  tiiat  baa 
iMit  made  out ;  and  the  other  points  in  dispute  are  such  as  will  be  settled  on  taxation. 
IC  was  improper  for  the  defenidants  to  ask  ns  to  disdiarge  a  side-bar  mle  without 
"    '      the  proper  ingredients  in  support  of  audi  a  motion  to  lay  before  na.    Thia  nde 
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must  therefore  be  discharged.     The  mode  of  enforcing  the  payment  of  the  costs  when 
taxed  is  another  question. 

M,  Chambers  then  applied  for  costs,  but — 

Lord  Dknman,  C.J. — ^There  has  been  an  irregularity,  and  that  is  a  reason  for  not 
giving  costs. 

Rule  discharged  without  coits. 


Q.B.  Thursday,  November  20 

The  Queen  v.  The  Inhabitants  of  St.  George's,  Bloomsbuby. 

Settlement  by  apprenticeship — Servict'^Rmdenee. 

A  parish  apprentice  after  serving  his  master  (a  baker)  for  about  eighteen  months,  left  his  masters 
service  by  his  master's  consent ^  but  no  assignment  or  transfer  qf  the  articles  to  a  new  master  vm 
ever  made  or  executed.  After  such  service,  the  pauper  served  another  person,  and  then  rehemd 
io  his  master,  whilst  he  continued  to  carry  on  the  same  trade,  and  served  him  as  a  porter  St 
errand-boy,  neither  eating  nor  lodging  with  him,  and  the  master  paying  him  for  each  partkfdm 
act  of  service,  but  no  regular  or  stipulated  sum.  The  term  for  which  the  pauper  was  articled  kti 
not  then  expired;  and  during  that  service  he  slept  at  his  father's  house  in  parish  M,  more  tkn 
forty  days: — 

Held,  that  by  that  residence  he  gained  a  settlement  in  3f. 

UPON  appeal  against  an  order  of  John  Rawlinson,  Esq.,  a  police  magistrate,  for 
the  removal  of  William  Macdonald  from  the  parish  of  St.  Marylebone,  in  the 
county  of  Middlesex,  to  the  parish  of  St.  George's,  Bloomsbury,  in  the  same  coontj. 
the  Court  of  Quarter  Sessions  confirmed  the  order,  subject  to  the  opinion  of  this  Coint 
upon  the  following  case  :*- 

The  order  in  question  was  founded  on  the  examination  of  John  Tuckwood,  honae 
inspector  to  the  directors  and  guardians  of  the  poor  of  the  parish  of  St.  Marylebonc; 
Thomas  Reed,  assistant-messenger  to  the  same  directors,  and  William  Macdonald,  the 
pauper  himsehf,  aged  twenty-two  years.  John  Tuckwood  said,  that  on  the  26th  day 
of  January,  1838,  the  said  William  Macdonald,  then  being  a  poor  child  belon^ngtp 
the  said  parish,  aged  fifteen  years,  was  brought  before  Launcelot  Archer  Burton  nsA 
Edmund  Pepys,  Esqrs.,  two  of  her  Majesty's  justices  of  the  peace  of  the  said  county, at 
the  workhouse  of  the  said  parish,  by  the  directors  of  the  poor  of  the  said  parish,  ^ 
proposed  to  the  said  justices  to  bind  the  said  William  Macdonald  apprentice  to  Henry 
James  Baber,  of  St.  George's,  Bloomsbury,  and  St  Giles-in-the- Fields,  in  the  said 
county,  baker ;  and  that  the  said  justices  having,  pursuant  to  the  directions  of  an  Act 
of  Parliament  passed  in  the  56th  of  Geo.  3,  c.  139,  inquired  into  the  propriety  of 
binding  the  said  William  Macdonald  apprentice  to  the  said  Henry  James  Baber,  de- 
clared that  the  said  Henry  James  Baber  was  a  fit  person  to  whom  the  said  Williaii 
Macdonald  might  be  bound  apprentice,  and  did  order  that  the  said  directors  should  ba 
at  liberty  to  bind  the  said  William  Macdonald  apprentice  accordingly.  The  said  order 
was  produced,  and  the  ssdd  John  Tuckwood  proved  the  due  execution  by  L.  A.  Bortoa 
and  Edmund  Pepys,  Esqrs.  Thomas  Reed  said,  that  on  the  24th  of  January,  1839. 
he  did  personally  serve  Mr.  Dix,  an  assistant  overseer  of  the  poor  of  the  said  united 
parishes  of  St.  George,  Bloomsbury,  and  St.  Giles-in-the-Fields,  with  notice,  poT" 
porting  that  an  application  would  be  made  on  behalf  of  the  churchwardens  and  over« 
seers  of  the  poor  of  the  said  parish  of  St.  Marylebone,  to  such  of  her  Majesty's  jasdoea 
of  the  peace  as  should  be  sitting  at  the  workhouse  of  the  said  parish  of  St.  Marylebooa 
on  Friday  the  26th  of  January  then  instant,  for  the  purpose  of  obtaining  the  aUowanoe 
of  the  said  justices  to  indentures  of  apprenticeship,  whereby  the  said  l^^lliam  Maodo* 
nald  was  intended  to  be  bound  apprentice  to  the  said  Henry  James  Baber ;  that  Ut* 
Dix  did  not  attend  pursuant  to  the  said  notice,  but  the  examinant  making  affidirit. 
of  service  of  such  notice,  the  indenture  bearing  date  the  said  26th  day  of  Jannaiyf 
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1B38,  was  duly  executed;  and  it  was  produced  and  proved  by  John  Tuckwood»  who 
was  the  subscribing  witness,  and  saw  the  indenture  executed  by  five  directors  of  the 
poor  of  St.  Marylebone  ;  by  which  William  Macdonald  was  put  apprentice  to  the  said 
Henry  James  Baber,  until  he  should  attain  the  age  of  twenty-one  years;  and  it  was 
afterwards  duly  allowed,  under  the  hands  and  seals  of  the  said  Launcelot  Archer  Burton 
and  Edmund  Pepys,  Esqrs.,  which  said  allowance  was  duly  proved ;  and  the  pauper, 
William  Macdonsdd,  deposed,  that  he  served  the  said  Henry  James  Baber,  under  the 
said  indenture,  about  eighteen  months,  and  boarded  and  slept  in  his  house.  No.  18, 
Kenton-street,  aforesaid,  in  the  said  parish  of  St.  George,  Bloomsbury,  during  the 
whole  of  such  service,  and  that  he  had  not  since  done  any  act  to  acquire  a  settlement^ 
and  was  then  chargeable  to  St.  Marylebone. 

Notice  of  an  appeal  against  this  order  was  duly  and  regularly  served,  and  the  grounds 
and  reasons  of  appeal  were  stated  as  follows  :— 

That  the  said  William  Macdonald  did  not,  at  any  time,  acquire  a  legal  settlement 
in  our  said  parish  of  St.  George,  Bloomsbury,  as  an  apprentice,  or  in  the  manner 
xaentioned  and  set  forth  in  the  examinations  sent  with  the  said  order  of  removal,  or 
otherwise ;  and  that  the  place  of  legal  settlement  of  the  said  William  Macdonald  hath 
l»en  wrongly  and  illegally  adjudged  to  be  in  our  said  parish  of  St.  George,  Blooms* 
Inry.     Further,  that  after  the  time  of  William  Macdonald's  alleged  residence  in  Ken- 
lon-street,  under  the  indenture  of  apprenticeship  mentioned  in  the  said  examinations, 
Ik,  the  said  William  Macdonald,  as  such  apprentice,  and  whilst  serving  his  said  mas- 
ter onder  such  indenture,  did  dwell  in  the  year  1841,  for  forty  days  in  the  same  year, 
aiwell  as  also  in  the  year  1840,  and  in  the  year  1842,  and  each  of  them,  at  his  father's, 
Charles  Macdonald's  dwelling-house,  No.  14,  York-court,  East-street,  in  your  parish 
d  St.  Marylebone  ;  and  also  for  forty  days,  in  the  year  1841,  as  well  as  also  in  the 
icirs  1840  and  1842,  and  each  of  them,  at  his  master's  house,  at  the  comer  of  Titch- 
Wne-street  and  Marylebone- street,  in  the  parish  of  St.  James,  within  the  liberty  of 
Westminster.     Further,  that  the  allegations  in  the  said  examinations,  touching  the 
Ace  of  residence  of  William  Macdonald.  during  the  time  of  his  serving  Henry  James 
Bdier»  were  and  are  calculated  to  mislead  the  justices  making  the  said  order,  and  us  the 
^pellants ;  and  the  same  are  untrue,  inasmuch  as  during  forty  days  and  upwards  of 
tte  time  of  such  service,  he  dwelt  in  your  parish  of  St.  Marylebone  ;  and  also  inasmuch 
*s  during  forty  other  days  of  the  time  of  such  service,  he  dwelt  in  the  parish  of  St. 
'imes,  in  the  liberty  of  Westminster,  and  he  did  not  dwell  in  our  parish  (as  is  fiedsely 
4leged)  during  the  whole  of  such  service. 

F^nrther,  that  no  notice  of  the  application  of  the  directors  of  your  parish  to  bind 

WiUiam  Macdonald,  by  the  indenture  in  the  said  examinations  mentioned,  was  given 

Ui  us*  nor  is  the  giving  of  any  such  notice  therein  alleged ;  but  notice  of  an  application 

V  the  churchwardens  and  overseers  of  your  parish  is  alleged,  and  not  of  the  application 

<tf  ancli  directors  ;  and  that  the  binding  of  the  said  WiUiam  Macdonald  has  not  been 

prared  by  any  legal  evidence,  and  that  the  said  indenture  was  not  legally  or  rightly 

l^ade,  or  executed,  or  proved.     Further,  that  for  other  reasons  also,  the  indentures  and 

limdiDg  in  the  said  examinations  mentioned,  were  and  are  invalid  ^om  the  beginning, 

ted  never  were  of  force,  or  obligatory,  as  well  for  other  reasons  as,  particularly  also» 

tecanse  at  the  time  of  the  binding  of  the  said  William  Macdonald  by  the  directors  of 

^oor  parish,  the  said  William  Macdonald  was  above  the  age  at  which  such  directors 

lawfully  authorized  to  bind  any  male  child  as  an  apprentice ;  that  at  the  time  of 

binding,  William  Macdonald  is  in  the  said  examinations  alleged  to  have  been 

B  years  of  age  when  bound  (and  he  was,  in  fact,  considerably  older),  and  that  he 

^■s  not  then  liable  to  be  bound  apprentice  by  the  said  directors ;  and  that  it  was  then 

ukwfol  for  the  said  directors  to  bind  him  apprentice,  and  that  the  said  indentures  of 

ifpraiticeship  were  and  are  wholly  null  and  void,  and  that  the  pauper  did  not  acquire 

1^  lawful  settlement  in  our  parish  by  reason  of  any  residence  or  service  referable 

ttJaetOf  nor  as  an  apprentice,  nor  at  any  time  otherwise. 

On  die  bearing  of  this  appeal  at  the  Sessions,  the  indentures  of  apprenticeship, 
k«in|p  date  the  26th  day  of  January,  1838,  with  the  said  notice  of  application  to  the 
MWgisUaties,  given  by  the  churchwardens  and  overseers  of  the  poor  of  the  parish  of  St. 
UiifyJcbone,  and  served  upon  the  overseers  of  the  poor  of  the  parish  in  which  such 
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apprentice  was  intended  to  be  bound,  with  an  affidavit  of  the  doe  aerfiee  fimttC  ad 
Ihe  allowance  of  the  said  indenture  by  two  juaticea  of  the  peace  haraig  jnriadktni 
within  the  county  and  district  within  which  the  place  i«  situated,  wherein  &e  appicntiee 
was  intended  to  serve,  were  put  in  and  proved,  the  binding  appearing  to  be  by  fiie 
d&rectors  of  the  poor  of  the  parish  of  St.  Marylebone,  in  the  county  of  MiddleMi,  by 
virtue  and  in  pursuance  of  the  statute  of  the  35  G^.  3,  c.  73,  a.  16d»  the  said  af^pa* 
tice  having  attained  the  age  of  fifteen  years  on  the  16th  day  of  July  then  laat.  It  ht» 
ther  appeared,  that  the  said  apprentice,  after  serving  with  the  said  Henry  Jamea  Bahar 
for  about  eighteen  months,  and  boarding  and  sleeping  in  his  house.  No.  18,  Kentna* 
street,  in  the  appellant  parish,  during  the  whole  of  such  period,  left  his  mastei^a  aernoe 
by  his  said  master's  consent,  but  that  no  assignment  or  transfer  to  a  new  maater  wb 
ever  made  or  executed ;  and  that  after  such  service  under  the  said  indenture,  the  aid 
William  Macdonald  served  another  person  in  the  appellant  parish  for  about  twche 
months.  That  after  such  last-mentioned  service,  he  returned  to  his  maater  (the  aid 
Henry  James  Baber)  whilst  he,  the  said  Henry  James  Baber,  continued  to  eany  a 
the  tnide  of  a  baker,  and  served  him  as  a  porter,  or  errand-boy,  neither  eating  nor  lodgipi; 
with  him ;  which  said  Henry  James  Baber  paid  him  for  each  particular  act  of  service 
but  did  not  pay  him  any  regular  or  stipulated  sum.  That  the  term  mentioned  in  die 
said  indenture  of  apprenticeship  had  not  expired  when  he,  the  said  William  Macdo- 
nald, so  served  the  said  Henry  James  Baber  as  such  porter  or  errand-boy.  Thit, 
during  the  time  of  such  last- mentioned  employment,  he,  the  said  William  MacdonaU, 
alept  at  his  father's  house,  in  the  parish  of  St.  Marylebone,  more  than  forty  days. 

The  questions,  therefore,  are,  whether  the  indentures  of  apprenticeship  were  null  and 
void,  and  whether,  after  the  service  under  those  indentures  was  broken,  by  the  sepanu 
tion  of  the  master  and  apprentice,  by  such  mutual  consent  as  aforesaid,  the  subseqoeBt 
residence  of  the  said  William  Macdonald  for  forty  days  in  the  parish  of  St.  Marylebone 
and  his  employment  as  such  porter  or  errand-boy  by  the  said  Henry  James  Baber, 
the  term  mentioned  in  the  indentures  not  having  then  expired,  gave  the  said  WiUian 
Macdonald  a  settlement  in  the  parish  of  St.  Marylebone,  or  elsewhere  ? 

If  the  Court  should  be  of  opinion  that  the  indentures  were  null  and  void,  or  that  tsoA 
subsequent  residence  and  employment  of  the  said  William  Macdonald,  as  porter  er 
errand-boy,  by  the  said  Henry  James  Baber,  gave  him  a  settlement  in  the  parish  d 
St.  Marylebone,  then  the  order  of  removal,  and  order  of  Sessions,  will  be  quashed ;  V 
othervnse,  they  will  be  confirmed. 

Peacock,  in  support  of  the  order  of  Sessions.— First,  the  indenture  of  apprentioeik^ 
was  executed  with  all  the  requisite  formalities,  and  is  not  open  to  any  of  the  objeetim 
stated  in  the  grounds  of  appeal,  (a)  Secondly,  the  residence  in  the  parish  of  Marjia' 
bone  was  not  a  residence  under  the  indenture,  so  as  to  confer  a  settlement  in  tint 
parish.  The  indenture  had  been,  in  effect,  cancelled  by  mutual  consent,  although  that 
was  no  legal  transfer  or  assignment ;  and  the  case  would,  therefore,  fall  within  te 
provision  of  stat.  56  Geo,  3,  c.  139,  s.  9,  applicable  to  the  transfer  of  parish  appia- 
tices ;  "  that  no  settlement  shall  be  gained  by  any  service  of  such  apprentice  after  waA 
potting  away,  or  transfer,  unless  such  service  shall  have  been  performed  nnder  te 
sanction  of  such  consent  of  justices  as  aforesaid."  At  all  events,  the  service  as  cirad 
boy,  and  the  residence  with  his  father  during  that  service,  could  give  no  setUemcot  ia 
the  respondent  parish ;  to  do  so  the  residence  must  be  connected  with  the  purposei  d 
ftte  apprenticeship  ;  but  in  the  present  case,  neither  the  residence  nor  the  service  tad 
any  connection  with  the  objects  of  the ,  apprenticeship.  12.  v.  Ilkeston  (4  B.  &  C.  (4) 
decides  this  case.  There  the  apprentice  lived  and  worked  with  his  master  in  the  paiiA 
ef  J.,  but  went  home  to  his  father's  in  the  parish  of  R.,  every  Saturday,  and  fk^ 
tiiere  on  Saturday  and  Sunday  nights  (with  iua  master's  leave),  and  returned  to  woB 
on  Monday  morning.  Having  returned  and  worked  as  usual  on  a  Monday,  he  left  Ui 
master  in  the  evening,  and  never  returned ;  and  it  was  held  that  the  sleeping  in  Rt 
being  merely  by  way  of  indulgence,  and  not  for  the  purposes  of  the  apprentieeifai^ 
was  not  sufEuaent  to  confer  a  settlement ;  Abbott,  C.  J.,  observing,  that  *'  the  hifadh- 
tirtioii  moat  be  in  the  character  of  an  ^iprentioe,  and  in  some  way  or  otiier  f 
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of  zbiB  wjjttit  of  tihe  Bpprenaoeship ;  Biid  per  ssjrley,  J,,  lefct'iiug'  to  fi.  t.  Slbiif-* 
«99POii-^«0ii  (11  Bast,  176),  ''  Le  Blanc,  J.,  expressly  put  tiie  latter  case«  on  tiie 
ad  that  the  pauper  slept  in  Old  StratfiMrd  m  an  apifretUiee.^ 
mtim^  Ckambers,  contrk.— The  ease  of  R.  ▼.  Tikestim  is  tjuite  distin^ishable. 
ctdes  that  the  residence  must  be  in  the  character  of  apprentice,  and  it  is  so  here, 
at  case  the  residence  with  the  master  during  the  fiv«  days  of  the  week  was  the 
nee  as  apprentice ;  the  residence  with  tiie  fatiier  on  the  remaining  days  was  hj 
l^ce  ;  and  upon  that  ground  the  decision  proceeded.  (He  was  then  stopped  by 
)owt.) 

»RD  Dehmak,  C.  J. — ^We  agree  with  you  that  that  oase  is  not  applicable.  It 
9t  be  contended  here  that  the  apprendcesbip  was  at  an  end  ;  it  is  true  that  the 
er,  with  his  master's  consent,  had  left  the  service ;  but  the  indenture  continued  in 
ence  and  in  full  force.  Then  the  master  and  the  apprentice  are  brought  together 
I,  and  there  is  a  renewal  of  the  senrice ;  and  during  the  time  that  the  apprentice 
Ting  his  master,  the  indenture  still  remaining  in  force,  he  resides  with  his  father  in 
espondent  parish.  That  is  a  residence  under  circumstances  which  in  no  way  pre* 
it  from  being  considered  a  residence  under  the  indenture. 
te  other  judges  concurring, 

Rule  absolute  to  quash  the  order  of  Sessions,  (a) 


Q.6.  Tuesday,  November  25. 

The  Qubbn  v.  The  Inhabitants  of  Down  Holland,  (b) 

Hiffkwof — CoaU. 

yUtate  for  the  easU  of  proeeeution  under  5^6  FTm.  4,  c.  50,  #.  95,  cannot  be  given  unlets 
it  nppeare  t^firwuitweiy  thmt  the  roadf  the  subject  qf  the  indictment^  it  a  highway, 

»HN  ACKERS,  the  surveyor  of  highways  for  the  division  of  the  township  af 
Down  Holland,  had  been  summoned,  in  pursuance  of  the  5  &  6  Wm.  4,  c.  50, 
,  concerning  the  repair  of  a  certain  road  in  the  township.  At  the  Sessions  ho 
i  that  the  road  was  a  highway,  and  that  the  inhabitants  were  liable  to  repair  it. 
der  of  the  Sessions,  an  indictment  was  preferred,  to  which  the  defendants  pleaded 
uilty. 

the  trial  before  Coltman,  J.,  at  the  Liverpool  Spring  Assizes,  1844,  the  prosecu- 
ailed  to  prove  the  immemorial  custom  for  the  defendants  to  repair  all  roads  withia 
township,  as  alleged  in  the  indictment,  and  the  learned  judge  stopped  the  caaoi 
irected  the  jury  to  acquit  the  defendants. 

baequently,  an  application  was  made  to  him  as  to  the  costs  of  the  prosecution ; 
A  the  5th  of  Apnl,  1845,  after  hearing  counsel  on  both  sides,  he  made  an  order  as 
rs  :— "  The  way  in  dispute  in  this  case  being  maintained  on  the  one  side  to  be  a 
B  way,  and  the  prosecutor  being  prepared  with  evidence  to  prove  it  to  be  so ;  and 
og  contended  on  the  other  side  that  it  was  an  occupation- way  only,  and  the 
dants  being  prepared  with  evidence  in  support  of  their  case  on  that  point ;  but  it 
:  clear,  that  even  if  it  were  a  public  way,  the  defendants  were  not  liable  to  repair 
•me,  and  the  jury  having  found  their  verdict,  acquitting  the  defendants  on  the 
ground  only,  without  being  called  upon  to  decide  the  question  whether  the  way 
I  public  highway  or  not,  I  order  that  the  oosts  of  the  prosecution  be  paid  out  of 
ite  made  and  levied  in  pursuance  of  the  Act,  by  the  township  of  Down  Holland. 

(Signed)         "  T.  Coltmak." 

%em  M.  V.  Somurby  (9  Ad.  &  Ell.  310),  where  Ui  naster  to  sell  tickets  in  a  lottery  io  wUeh  «ht 

Mr  anprentieed  to  a  carpenter  in  pMish  S.,  prises  were  articles  manofiustiired  by  the  nasterv 

■MfaM  liy  an  neddent  from  working  in  Us  nnd  wns  allowed  by  him  Is.  on  each  ticket  sold,  -kn 

n,  was  taken  Vy  his  master  to  his  (tbe  np-  aid  of  his  maiotenmioe :— Held,  that  he  gslaed  a 

SB's)  fiither*s  bonse  in  parish  M.  for  the  be-  settlement  In  M.,  although  the  sale  of  sndi  tloktti 

rsargleal  attendance.    He  resided  there  forty  wasMsfaL 


rsarsleal  attendance.    He  resided  there  forty      ^        . 

■ndwiag  snch  residence  was  employed  by        (fr)ReportedbyE.Wisa,Esq.,Barrister-at-Law. 


m  BIAGISTRATES*  CA8E& 

Cowling  had  obtamed  a  rule  nin  to  set  aside  this  certificate  ;  against  wludi 

Starkie  now  (Nov.  25)  shewed  cause. — It  appears  by  the  affidavits  on  both  udci, 
that  the  highway  was  in  dispute ;  and  since  it  was  presented  as  a  highway,  and  tte 
justices  had  directed  the  indictment  to  be  preferred,  it  is  a  fair  presumption  that  it  wm 
a  highway. 

Cowling,  contrk. — ^This  case  is  to  be  decided  by  Reg.  v.  Heanor  (Mpra,  172»  14  L.  J. 
M.  C.  38).  This  was  never  admitted  to  be  a  highway  by  the  defendants.  It  wn 
distinctly  denied  by  the  surveyor  at  the  Sessions. 

Lord  Denman,  C.  J. — ^To  give  the  judge  jurisdiction,  it  most  be  shewn  affinm* 
tively  that  it  is  a  highway ;  it  cannot  be  left  to  inference. 

WiGHTMAN,  J.,  and  Williams,  J.,  concurred. (a) 

Rideabsokle^ 


BAIL  COURT. 

Michaelmas  Term. — November  13,  1846. 

(Before  Mr.  Justice  Pattkson.) 

Thb  Queen  v.  John  Hall,  es  parte  Robert  He aj^ly.  (b) 


«.  4,  c.  76),  the  alderman  and  aueuonfor  each  wmi 
me,  havef  at  regarde  the  election  qf  eouneillorefir  mA 
lueeeort  in  a  borough  not  divided  into  warde;  tsfMl. 


By  the  Municipal  Corporation  Act  (b  Sf  6  Wm. 
in  borouffhe,  divided  into  more  warde  than  one, 
ward,  all  thefunctione  qf  the  mayor  and  aneeeore  in  a  borough 

eate,  there/ore,  the  alderman  and  aueeeore  of  the  ward  are  the  proper  pereone  to  ea»t  up  the  i 
and  declare  who  are  the  councillors  elected,  as  provided  by  the  35M  mud  iZrd  eections;  ondmA 
casting  up  need  not  take  place  in  the  ward  or  on  the  day  qf  the  election,  but  may  be  made  m  fit 
third  day  and  at  the  Town  Hall. 

GUNNING  applied  for  a  rule  calling  upon  a  Mr.  John  Hall  to  shew  cause  why  a 
information  in  the  nature  of  a  quo  warranto  should  not  be  filed  against  him  ftr 
exercising  tlie  office  of  a  town-councillor  of  the  borough  of  Cambridge.  From  the  aft* 
davits  it  appeared,  that  on  Saturday,  the  1st  of  November,  1845,  Messrs.  Thurston afll 
Hall,  who  were  two  of  the  town-councillors  for  the  ward  of  East  Barnwell,  Cambridgi^ 
went  out  of  office,  and  again  were  put  in  nomination  for  the  said  ward,  together  ra 
a  Mr.  Headly.  That  on  the  day  of  election  Mr.  Thurston  polled  106  votes,  Mr.  Head^ 
65,  and  Mr.  Hall  64 ;  but  that  on  the  numbers  being  declared  at  the  Town  HaH  « 
the  day  next  but  one  after  the  election,  by  the  presiding  alderman  and  the  a8sessois,it 
appeared  that  the  numbers  were — ^Thurston  105,  Headly  64,  and  Hall  64 ;  whereupoir 
in  pursuance  of  the  powers  contained  in  the  d5th  and  43rd  sections  of  the  5  &  6  Wm.4b 
c.  76(c)  (the  Municipal  Corporation  Act),  they  declared  that  Mr.  Thurston  and  Mb 
Hall  were  the  two  members  elected.    The  affidavits  then  went  on  to  state  facts,  fam 

(a^S  Coleridge,  J.,  was  absent.  first  after  such  division  into  wards  of  any  nd ' 

(b)  Reported  by  T.  W.  Saunders,  Esq. ,  Barns-     boroogls,  shall  be  held  before  the  mayor,  or  the  ii»i 
ter-at-law.  son  whom  the  mayor  for  the   time   being  imI: 


(e)  The  35th  section  provides,  that  the  mayor  and  appoint  in  that  behalf,  and  in  every 

assessors  shall  examine  the  voting  papers  so  de-  year,  shall  be  held  before  the  alderman  whom  t 

Mvered  as  aforesaid,  for  the  purpose  of  ascertaining  coancillors  chosen  in  such  ward  shall  yeaily  9* 

which  of  the  several  persona  voted  for  are  elected ;  point  in  that  behalf,  and  before  the  two  aMesson* 

and  so  many  of  such  persons  being  equal  to  the  such  ward ;  and  the  assessors  who  shaU  hold  Hi 

number  of  persons  then  to  be  chosen  as  shall  have  Court  for  revising  the  burgess  list  with  the  aifV 

the  greatest  number  of  votes,  shall  be  deemed  to  be  shall  be  the  assessors  of  the  mayor's  ward ;  aad  fbs 

elected ;  and  in  case  of  an  equality  in  the  number  of  votings  and  other  proceedings  in  all  other  i     "^ 


votes  for  any  two  or  more  persons,  the  mayor  and  at  such  ward-elections,  shafi  be  conducted  in  the 

assessors,  or  any  two  of  them,  shall  name  from  same   manner  as  at  elections   of   counciIlort« 

amongst  those  persons  from  whom  the  number  of  assessors  respectively,  by  the  burgesses  of  the  wfcoM 

Totes  shall  be  equal,  so  many  as  shall  be  necessary  borough ;  and  the  alderman  and  assessors  of  00 

to  complete  the  requisite  number  of  persons  to  be  ward  shall  have  the   same  powers  in  regsfdj» 

chosen,  &c.  elections  in  their  ward,  as  the  mayor  and  msmot 

Sec.  43rd,  after  providing  for  the  election  of  for  the  whole  borough,  if  not  divided  into  Utah 

town-councillors  in  ooroughs  having  more  wards  &c 
than  one,  provides,  <•  and  every  such  ward-dectioD, 
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irhich  it  would  appear  that  a  mistake  had  been  made  in  the  casting  up  of  the  votes, 
md  that  one  Wallace  had  tampered  with  and  deceived  a  burgess,  who  was  about  to  vote 
br  Mr.  Headly,  by  representing  to  him  that  he  had  resigned ;  whereupon  the  voter 
■gned  a  voting-paper  which  was  presented  to  him  by  Wallace,  as  a  voting-paper  for 
Fhurston  only,  whereas  it  contained  the  name  also  of  Hall. 

Pattbson,  J. — I  hardly  think  that  I  can  attend  to  that.  If  he  chooses  to  be  deceived, 
I  cannot  help  him ;  he  ought  to  have  looked  at  his  voting-paper. 

Gunning, — The  numbers  were  improperly  declared.  The  election  took  place  on 
Batnrday,  the  1st  of  November,  and  the  numbers  were  declared  by  the  alderman  and 
assessors  on  the  following  Monday.  The  election  may  be  declared  by  the  mayor  on  the 
durd  day,  pursuant  to  tibe  35th  section,  but  the  numbers  ought  to  have  been  cast  up 
on  the  day  of  election  by  the  alderman  and  assessors.  [Pattbson,  J.— -I  do  not  see 
any  thing  that  gives  the  mayor  power  to  declare  the  numbers  where  the  borough  is 
divided  into  wards.]  Then  it  appears  that  the  alderman  and  assessors  never  gave  any 
validity  to  the  declaration  by  making  it  themselves.  [Pattbson,  J. — There  is  the  case 
ctf  Reg.v.  The  Mayor  of  Leeds  (11  Ad.  &E11.  512),  in  which  the  Court  never  sup- 
posed  that  the  mayor  had  any  jurisdiction  to  make  Uie  declaration.  I  am  certain  that 
the  alderman  and  assessors  were  the  parties  to  make  the  declaration  ;  the  words  are 
|)lain.]  Then  the  alderman  and  assessors  should  have  given  their  casting-vote  on  the 
Ist  and  not  on  the  drd  of  November.  The  objection,  therefore,  is,  that  they  did  not 
2^  their  casting-vote  on  the  day  of  the  election.  [Pattbson,  J. — But  the  35 th  sec- 
tkm  says  that  they  shall  eitamine  the  voting-papers,  not  saying  when  ;  of  course,  they 
4umot  give  a  casting- vo^  until  they  have  cast  up  the  votes.]  That  is,  assuming  that 
4Ky  can  postpone  \h&  casting  up  imtil  the  third  day.  [Pattbson,  J.— How  absurd  it 
rjpDQld  be  if  it  were  otherwise ;  they  would  have  to  cast  up  on  the  same  day,  but  not  to 
^■Uish  until  the  next  day  but  one  after.  It  is  clear  that  they  have  that  time  to  cast 
Sp  the  votes  in ;  there  is  no  difficulty  in  that.]  Then  the  casting-vote  must  be  given 
jMhin  the  ward  for  which  the  election  was  held.  Here  it  is  sworn  that  the  names  of 
Nk  parties  were  ascertained  in  the  Town  Hall,  and  not  in  the  ward.  The  alderman 
A  chosen  in  the  particular  ward,  and  so  are  the  assessors ;  the  43rd  section  implies 
iKttthey  are  to  do  every  thing  within  the  ward.  [Pattbson,  J. — I  see  nothing 
Uieh  directs  where  the  mayor  shall  publish.  There  is  nothing  which  prevents  the 
Pfcimnn  from  publishing  in  any  place.]  The  assessors  have  no  functions  out  of  the 
Ibrd. 

<  Pattxsok,  J.--^I  see  nothing  in  any  of  the  objections  except  those  which  relate  to 
ha  miacalculation  and  the  deception  practised  upon  the  voter,  in  which  it  may  be  said 
\tt  a  forgery  was  committed,  as  the  voter  swears  that  he  intended  to  vote  for  one  can- 
idate  only.  I  think  that  there  is  nothing  in  any  of  the  other  objections,  because  I 
Hd  that  by  the  43rd  section,  the  alderman  and  assessors  of  each  ward  are  to  have  the 
iBe  powers,  in  regard  to  elections  in  their  ward,  as  the  mayor  and  assessors  have  for 
la  whole  borough,  if  not  divided  into  wards ;  and,  therefore,  it  follows  that  it  was  their 
aty,  and  not  that  of  the  mayor,  to  cast  up  and  declare  the  numbers,  which  they  pro- 
Briy  did  on  the  third  day,  which  also  was  the  proper  time  for  giving  the  casting-vote, 
nee  they  could  not  tell  whether  or  not  it  would  be  necessary  so  to  give  it  until  the 
■mbera  were  cast  up.  Then  as  to  the  objection  about  the  declaration  of  the  numbers 
aing  made  at  the  Town  Hall,  instead  of  within  the  ward,  I  see  nothing  in  the  Act 
lUdi  requires  the  declaration  to  be  made  in  any  particular  place.  I  should  be  exceed- 
Vriy  sorry  to  cast  any  doubt  upon  the  powers  of  the  alderman  and  assessors,  or  as  to 
mare  the  declaration  should  be  made  ;  and,  therefore,  I  will  only  grant  a  rule  upon 
ke  irst  objection. 

Rule  nisi  accordingly. 

Vm.— Nothing  further  was  done  with  the  rule.     Mr.  Hall  retired  from  the  corporation,  and  Mr. 
*-^  took  his  teat  in  his  stead. 


i 


SirmrcB  aftsb  Michablkab  Tsbm^  1946. 

Q.B.  Fridas,  Dec.  B. 

The  Qubxn  in  the  proflecotkm  of  Hbhbt  Wzlsov  o.  William  8awBiA.(^ 

Landlord  tmd  ienani^Afpeal  under  11  Cfeo.  2,  c.  19, «.  17—B9idemet. 


The  power  gioen  hjf  11  Oeo.  2,  e.  19,  #.  17»  to  tkejuetieee  qf  ateize  to  examine  i 
eeedinge  kyjueiieee  wader  eeeiion  16  qfthai  Aef,  is  ghen  to  them  ae  huUmdnaie  and  mi  aejm 
acting  ander  the  eommieeien  nf  ateixe,  TTkerrfore,  where  an  indictment  for  £aobegin§  an  srli 
^  rettUntion  daeerihed  the  order  ae  made  hy  A.  and  B.,  jmeticee  of  aniae,  U  woo  held  net  lii 
prooed  kg  the prodnetion  rf  an  order,  to  which  the  etan^  of  *' Bg  the  Orartf"  had  keen  i0nili 
the  deputg^lerh  qfaeeiae. 

Semble,  eueh  an  order  thould  be  eigned  by  the  juetieee  qf  aeeiie  who  maie  the  eignedwra^  pemdk 
the  ordinary  way. 


THIS  was  an  indictment  against  William  Sewell  for  di8obe3Fing  an  order  of  i 
tion  made  by  Lord  Abinger,  C.  B.,  and  Mr.  Justice  littleckle,  as  jnstices  of  i 
imder  the  17th  section  of  11  Geo.  2,  c.  19»  s.  17.  The  second  coant,(6)  after  statiq 
at  length  the  complaint  of  Sewell  to  the  judges ;  the  demise  of  the  premises  hf  YaaH 
that  the  prosecutor  was  tenant ;  the  request  c^  the  justices  to  yiew ;  the  first  and  secod 
Tiews ;  that  no  one  appeared  to  pay  the  rent,  and  that  there  was  no  distress,  and  tU 
Sewell  was  then  put  in  po&session  according  to  the  statute ;  Qiat  the  said  proceeding! 
were  afterwards  duly  recorded,  and  that  the  justices  who  made  the  order  had  no  interol 
in  the  premises,  proceeded  as  follows  :-^ 

"That  afterwturds,  to  wit»  on  23rd  day  of  March,  in  the  year  of  our  Lord  1840; 4 
the  assizes  held  at  Kingston-upon-Thames,  in  and  for  the  said  county  of  Surrey,  beta 
the  Right  Hon.  James  Lord  Abinger,  Chief  Baron  of  our  said  Lady  the  Queen  of  ha 
Court  of  Exchequer,  the  Hon.  Sir  Joseph  Littledale,  Knight,  one  of  the  justices  of  m 
Lady  the  Queen,  assigned  to  hold  pleas  before  the  Queen  herself,  and  others  tbci 
iiellow-justices  of  our  said  Lady  the  Queen,  appointed  to  take  the  assizes  for  the  mi 
county  of  Surrey,  according  to  the  form  of  the  statute  in  that  case  made  and  praridei 
(the  same  then  [and  there]  being  the  next  assizes  held  in  and  for  the  said  ooootf  i{ 
Surrey),  after  the  putting,  by  the  said  Henry  Weston  and  James  Traill  [so  being]  • 
such  justices  as  aforesaid,  of  the  said  William  Sewell  into  possession  of  the  said  M 
mentioned  premises  as  aforesaid,  the  said  Henry  Wilson  did  make  appeal  and  i^plytt 
the  said  James  Lord  Abinger  and  Sir  Joseph  Littledale,  oi  [omitted  in  first  count]  tfi 
then  and  there  being  such  justices  of  assize  for  the  said  county  of  Surrey,  which  im 
the  county  wherein  the  said  premises  last  aforesaid  lay  and  were  situate,  and  then  ul 
there  required  the  said  last^mentioned  [omitted  in  first  count]  justices  of  assize  [to  «il 
the  said  James  Lord  Abinger  and  Sir  Joseph  Littledale]  to  examine  in  a  summary  vif 
the  said  proceedings  of  the  said  Henry  Weston  and  James  Traill,  as  such  justices  M 
aforesaid,  according  to  the  statute  in  that  case  made  and  provided ;  and  that  afterward^ 
at  the  assizes  aforesaid,  to  wit,  on  the  said  23rd  day  of  March,  in  the  year  of  our  Lod 
1840,  and  in  the  county  aforesaid,  the  said  last-mentioned  [omitted  in  first  count] 
justices  of  assize  [omitted  in  first  count]  did  hear  the  said  appeal  and  application,  ad 
then  and  there  examine  in  a  summary  way  the  said  proceedings  of  the  said  Henij 
Weston  and  James  Traill,  as  such  justices  as  aforesaid,  and  did  then  and  there  dulj 
consider  the  same,  and  did  then  and  there,  in  exercise  of  the  powers  conferred  apoi 
them,  the  said  justices  of  assize  [the  said  last- mentioned  justices  of  assize],  by  thi 
statute  in  that  case  made  and  provided,  by  their  certain  order  then  and  there  mAde, 
ordf  r  restitution  to  be  made  of  the  premises  last  aforesaid  to  the  said  Henry  Wilsoa, 
together  with  his  expenses  and  costs,  amounting  to  the  sum  of  30/.  Ss.  4d.,  to  be  paii 
to  the  said  Henry  Wilson  by  the  said  William  Sewell." 

(a)  Reported  by  E.Wise,  Esq.,  Barrister-at-law.  them  to  be  justices  ^nerallj,  sod  the  compWntt* 

{b)  It  nllrged  that  it  was  after  the  eod  of  the  be  made  upoa  oath,  and  varied  a  little  froa  tM 

reign  of  Geo.  4,  and  made  to  them  as  Justices,  to  second  count.     The  principal  Tariations  ve  biM 

wit,  at  the  police  court.    The  first  count  stated  inserted  in  brackets. 
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it  then  alleged  tiiat  SeweH  appeared  at  the  Mud  appeal,  and  that  the  said  order  of 
rtitntion  was  peraonallf  aenred  upon  him,  and  that  he  was  requested  and  required  to 
itote  poaaesaion  pursuant  thereto ;  that  a  reasonable  time  had  elapsed,  and  that  the 
owcutor  had  been  always  ready  and  willing  to  accept  possession  thereof,  of  which 
e  defendant  had  always  had  notice;  but*  nevertheless,  the  said  William  Sewell 
anlawfolly  and  contemptuously,  upon  being  served  with  the  said  order,  to  wit,  in  the 
onty  aforesaid,  did  neglect  and  xefiise,  and  hath  thence  hitherto,  to  wit,  in  the 
mty  aforesaid,  wholly  neglected  and  refused,  to  make  restitution  of  the  said  premises 
It  aforesaid,  as  by  the  said  last- mentioned  order  was  (ihrected,  nor  hath  the  said  William 
weH  at  any  time  complied  with  or  obeyed  the  said  last-mentioned  order,  although 
ton.  to  wit,  on  the  day  and  year  last  aforesaid,  in  the  county  aforesaid,  requested  so 

do,  and  hath  from  the  time  of  his,  the  said  William  Sewell's,  obtaining  possession  of 
e  aaid  last-mentioned  premises,  hitherto,  to  wit,  in  the  county  aforesaid,  in  the  said 
iiiahes  of  Saint  Saviour  and  Saint  Olave,  in  the  said  borough  of  Southwark,  in  the 
id  county  of  Surrey,  kept  and  retained  the  same  and  the  possession  thereof,  in  con- 
npt  of  the  said  last-mentioned  justices  of  assize,  and  of  the  said  last- mentioned  order, 
id  against  tiie  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity." 

At  the  trial,  the  attorney  for  the  prosecution  produced  a  copy  of  the  record  before 
IS  magistrates,  whidi  was  put  in  and  read.  A  witness  proved  that  the  order  of 
■dtntion  was  lodged  in  the  Crown  Office,  June  15,  1840,  and  that  there  was  no 
k  or  record  at  the  Crown  Office  of  proceedings  at  the  assizes.    The  order  was  as 


** Surrey,!  At  the  assizes  held  at  Kingston-upon-Thames,  in  and  for  the  county 
'  to  wit.  /  of  Surrey,  on  Monday,  the  23rd  day  of  March,  in  third  year  of  the  reign 
four  Sovereign  Lady  Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Or^ 
hitain  and  Irdand  Queen,  Defender  of  the  Faith,  before  the  Right  Honourable  James 
laid  Alnnger.  Chief  Baron  of  our  Lady  the  Queen,  of  her  Court  of  Exchequer,  the 
kioarable  Sir  Joseph  Littledale,  Knight,  one  of  the  justices  of  our  Lady  the  Queen* 
hgned  to  hold  pleas  before  the  Queen  herself,  and  others,  their  fellow-justices  of 
b  said  Lady  the  Queen,  appointed  to  take  the  assizes  for  the  county  of  Surrey^ 
tonrding  to  the  form  of  the  statute  in  that  case  made  and  provided. 
"*  Whereas  at  these  present  assizes  an  appeal,  according  to  the  form  of  the  statute 
lodi  case  made  and  provided,  was  made  to  the  above-named  justices  of  assize,  on 
(  part  of  one  Henry  Wilson,  the  tenant  hereinafter  mentioned,  against  the  proceed- 
pi  hereinafter  set  forth,  stated  to  have  been  taken  and  recorded  by  James  Tr  aill  and 
Bmy  Weston,  Esqrs.,  two  of  the  justices  of  our  said  Lady  the  Queen,  assigned  to  keep 
a  peace  of  our  said  Lady  the  Queen  in  and  for  the  said  county  of  Surrey,  the  record  of 
lidh  said  proceedings  is  in  the  words  and  figures  following,  that  is  to  say ;"  (here 
tting  out  the  proceedings  before  the  justices).  It  then  proceeded  : 
""Now,  the  above-named  justices  of  assize,  having  heud  the  said  appeal,  and  duly 
Baidered  the  same,  do,  in  exercise  of  the  powers  conferred  upon  them  by  the  statute 
■nch  case  made  and  provided,  order  restitution  to  be  made  of  the  said  premises,  in 
e  hereinbefore  recited  record  of  proceeding  mentioned  and  described,  to  the  said 
enry  Wilson,  the  tenant  hereinbefore  mentioned,  together  with  the  expenses  and 
its,  amounting  to  the  sum  of  30/.  8s.  4d.,  to  be  paid  to  the  said  Henry  Wilson  by 
e  said  A^^lliam  Sewell,  the  landlord. 

(Signed)         **  R.  Marshall  Straight.  Deputy  Clerk  of  Assize." 

Hie  derk  of  the  assize  (Hon.  R.  Denman)  was  then  called,  and  proved  that  Mr. 
Wight  was  his  deputy-clerk  in  1840,  that  it  was  signed  by  him,  that  he  was  still 
fiife,  that  the  order  also  bore  the  stamp  of  his  office,  but  that  he  knew  nothing  himself 
f  the  preparation  of  the  order,  and  had  never  before  seen  it.  He  also  stated,  "  We 
0t  our  seal,  as  this,  on  acts  of  the  Ck>urt."  The  original  order  was  also  shewn  to  have 
■■K  irom  the  office  of  the  clerk  of  assize.  Various  objections  were  then  taken  by 
Hee,  Seijt.,  for  the  defendant, (a)  but  the  only  one  material  for  the  present  judgment  was, 

|0i  ucoaat  of  the  extreme  nritr  of  ny  defendant  to  tke  juttieei  who  originally  made  the 

wtaa  of  this  kind,  we  add  tibe  other  objee-  order  orof  the  prooeediage  before  them.  TheConrt, 

itwa  In  the  eoone  of  these  proceedings,  however,  inolined  to  think  that  this  was  nnne- 

■•iwthenwis  no  pioof  of  a  oomplaiBt  by  the  ceanry,  becanse  it  was  not  sought  to  soppoct  the 
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that  the  order  was  described  as  an  order  of  Lord  Abinger»  C.B.,  and  Mr.  Justice  litdedile. 
justices  of  assize,  and  ought  to  have  been  proved  to  have  been  made  by  them ;  and 
that  the  production  of  the  order,  signed  by  the  deputy  clerk  of  assize,  and  stamped  as 
an  order  "  By  the  Court,"  was  no  evidence  of  such  order,  as  described  in  the  indict- 
ment, and  as  required  by  the  statute.  This  objection  was  considered  fiital,  and  a 
verdict  was  entered  for  the  defendant,  with  leave  to  the  prosecutor  to  move  to  enter  a 
verdict  for  the  Crown.     Shee,  Serjt,  had  obtained  such  rule,  against  which 

The  Attorney' General  (with  whom  were  Bowling,  Serjt.,  and  BramtoeU)  now  shewed 
cause. — ^The  evidence  here  proved  no  order,  as  required  by  statute  or  described  in  the 
indictment.  The  indictment  states  the  proceedings  by  the  magistrates  under  1 1  Geo.  % 
c.  19,  s.  16,  by  which  the  defendant  had  been  put  in  possession  of  the  premises  of  the  pro- 
secutor, his  tenant,  and  the  appeal  to  the  next  justices  of  assize  for  the  county,  viz.  Lord 
Abinger,  C.  B.,  and  Littledale,  J.,  and  the  order  of  restitution  made  by  them,  being  tndi 
justices  of  assize.  The  order  produced  bore  no  signature  by  either  of  these  judges,  but  wu 
stamped  as  "  by  the  Court,"  and  signed  by  the  deputy- clerk  of  assize,  in  the  same 
way  as  an  order  of  the  Court  of  Assize  in  an  indictment.  The  deputy-clerk  was  not 
called.  Now  the  power  given  by  section  17  is,  "that  such  proceedings  of  the  said 
justices  shall  be  examinable  in  a  summary  way  by  the  next  justice  or  justices  of  asiitt 
of  the  respective  counties  in  which  such  lands  or  premises  lie ;  and  if  they  lie  in  the 
city  of  London,  or  county  of  Middlesex,  by  the  judges  of  the  Courts  of  King's  Bencfi 
or  Common  Pleas ;  and,  in  the  counties  palatine  of  Chester,  Lancaster,  or  Duiham, 
then  before  the  judges  thereof;  and  if  in  Wales,  then  before  the  Courts  of  Ghrand  Ses- 
sions respectively,  who  arc  hereby  empowered  to  order  restitution."  How  then  as 
the  justices  of  assize  hear  this  appeal }  Is  it  by  virtue  of  their  commission,  or  is  il 
merely  as  individuals,  described  in  the  statute  as  justices  of  assize  ?  The  indictmeat 
states  that  it  was  made  by  them,  being  the  justices  at  the  next  assizes.  It  is  not  said 
they  acted  as  such  justices,  or  that  they  acted  for  the  others  named  in  the  conmussioo, 
even  supposing  that  would  have  been  correct.  They  only  have  jurisdiction  as  indivi- 
du^  justices  ;  and  the  deputy-clerk  of  assize  had  no  power  to  authenticate  an  order 
made  by  them  as  individual  justices  hearing  this  appeal.  It  formed  no  part  of  the 
records  of  assize.  He  was  proceeding  to  argue  other  objections,  but  was  stopped  bj 
the  Court. 

Shee,  Serjt.,  and  Bovill,  in  support  of  the  rule. — ^The  allegation  is  that  the  orderwM 
made  by  the  only  two  justices  named,  and  the  proof  is  that  it  was  made  by  the  Court, 
t.  e.  all  who  were  named  in  the  Commission  of  Assize.  The  assizes  are  described  as  bdd 
before  the  said  justices,  and  others,  their  fellows,  and  these  two  acted  for  all  when 
they  heard  the  appeal.  It  is  a  species  of  renewal  of  their  old  power,  under  writs  of 
assize,  to  prevent  delay ;  and  where  there  are  no  assizes,  popularly  so  called,  there, 
the  power  is  given  to  the  judges  of  the  courts.  Comparing  the  allegations  in  the  indict- 
ment, and  the  statements  in  the  order  produced,  they  agree.  [CoLEaiDcs,  J. — ^Bat 
what  proof  is  there  that  the  order  was  made  ?]  The  Act  does  not  require  the  signa- 
ture of  the  justices,  and  your  lordships  probably  know  from  experience,  that  these 
orders  are  never,  in  fact,  signed.  [The  Couax  intimated  that  they  did  not  recollect  i 
single  instance  of  such  an  appeal.] 

Lord  Denman,  C.  J. — ^The  proof  here  was  clearly  insufficient.  The  indictment 
states  the  order  as  it  was  intended  by  the  statute,  for  there  can  be  no  doubt  that  it  is 
the  one  or  more  judges,  as  the  case  may  be,  who  go  the  next  assizes,  who  have  die 
power  of  summarily  examining  the  matter.  They  are  termed  justices  of  assize,  to 
identify  them;  but  they  do  not  have  the  power  by  virtue  of  their  commission,  nor  does 
the  statute  extend  their  commission.     The  order  must,  therefore,  be  made  by  themes 

order  made  by  the  justices,  and  it  might  baTe  been  the  defendant  was  so  in  possession,     la  Jkf .  ▼> 

set  aside  by  the  justices  of  assize  ;  because  there  Traill  (12  A.  &  E.  761)  a  mcmdamus  to  thejiMtl^ 

was    no  complaint  properly  made,    and  that  the  who  made  this  very  order,  to  carry  into  effeet  tut 

allegation  in  the  indictment  as  to  the  fact  of  the  order  of  restitution,  was  refuted,  on  the  gronadlkst 

complaint  would  be  immaterial.    2.  That  the  order  it  was  not  addressed  to  them.    It  was  oonteadcdto 

of  Sessions  was  not  proved.    3.  That  the  order  of  answer  to  this  objection,  that  the  record  shrvcd 

restitution  was  not  made  against  Sewell  specifically,  that  SeweU  had  been  put  in  posseiaion ;  and  that  si 

but  generally,  that  restitutioD  be  made ;  and  if  it  upon  being  asked  whether  he  would  obey  the  etdflv 

could  be  considered  as  an  order  upon  the  person  in  he  refused,  this  was  sufficient  evidenee  of  his  bdaf 

posiefsioQ  of  the  premises,  there  was  no  proof  that  in  possession,  without  actual  proof. 
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mdmdaals,  and  no  signature  of  tlie  officer  of  the  court,  held  under  the  commission, 
em  prove  any  thing  that  they  have  done  in  their  individual  capacity. 

Pattxson,  J. — ^There  is  no  douht  that  the  appeal  given  by  the  statute  is  to  the 
next  justices  of  assize,  but  not  to  the  justices  named  in  the  commission.  It  is  given 
to  the  justice  or  justices  who  go  the  circuit  as  individuals  ;  then  there  is  no  proof 
tint  ^ey  made  any  such  order.  There  is  no  proof  of  their  signature,  and  even  if 
their  signature  were  not  requisite  (although  I  should  certainly  think  it  was),  the  stamp 
liere  affixed  by  the  deputy-clerk  of  assize,  who  was  not  called,  would  shew  nothing  a& 
to  the  parties  who  made  the  order. 

'  Williams,  J. — I  am  of  the  same  opinion.  The  short  question  is,  whether  the  cer- 
tificate of  Mr.  Straight,  the  deputy-clerk  of  the  assize,  is  any  evidence  of  an  allegation 
Aat  an  order  was  made  by  the  two  justices,  as  required  by  the  statute.  If  it  were  a 
{■didal  act,  within  the  authority  of  the  commission,  as  justices  of  assize,  it  might  be 
io;'but  there  is  nothing  whatever  in  the  commission  about  such  a  power — there  is  no 
(bD  of  the  proceedings  at  nisi  prim  generally,  and  this  certificate  has  no  tendency 
irbatev^  to  prove  that  these  two  justices  made  the  order. 

Coleridge,  J.— The  question  is,  what  is  the  interpretation  to  be  put  upon  the 
rtatnte — is  the  power  given  to  the  justices  named  in  the  commission,  or  to  the  judge 
or  judges  as  individuals  ?  There  can  be  no  doubt,  upon  looking  at  the  terms  used, 
tiwt  it  is  given  to  them  as  individuals.  It  is  given  to  the  justice,  or  justices,  which 
mxdd  meet  the  case  where  a  single  judge  only  went  the  circuit.  Then  the  other 
Guises  also  clearly  refer  to  the  judges  as  individuals,  except  as  to  Wales  the  phrase 
ii  changed,  and  the  power  is  given  not  to  the  judge,  but  to  the  Court.  This  distinction 
hires  no  doubt  that  in  the  former  clause  the  power  is  not  given  to  the  justices  of 
Mze  as  a  Court,  but  as  individuals,  and  there  a  deputy-clerk  of  assize  can  have  no 
pwer  to  authenticate  in  this  way  any  act  of  the  judges.  Their  order  must  be  proved 
kthe  usual  way. 

Rule  discharged. 
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Q.B.  Saturday^  Jcmuary  17. 

Thb  Quebn  v.  The  Inhabitants  of  ScAJUioiroBHr. 
Order  of  removal — Derivatipe  geiitemeni — EmameipmHon. 

Upon  appeal  agahut  an  order  of  removal,  it  appeared  that  the  pauper* t  father  UvedwUk  kieJMitUkt 
pattper'e  grandfather)  in  the  appellant  townehip  until  he  woe  about  eeventeem  yeare  of  ape,  mm 
he  voluntarily  entered  the  local  militia,  and  woe  ewom  in  for  four  yeare ;  durimy  twenty-^iyki  ieyt 
in  each  qf  thoee  yeare  he  eerved  ae  a  militia'-mmt,  and  lived  the  remaining  Hevem  mecmHe  ef  i 
year  with  an  uncle  in  the  reepondent  toumehip,  following  hie  own  trade  and  maintai 
there.  He  never  returned  to  hie  father*e,  and  when  about  twenty  yeare  qf  age  he  got 
Between  the  time  qf  hie  entering  the  militia  and  getting  married,  hie  father  acquired  a  i 
in  a  third  townehip. 

Held,  that  at  that  time  he  wae  not  eaumcipatedi  and,  therrfore,  derived  from  hie  father  the  j 
mtent  eo  acquired  in  the  third  townehip, 

UPON  appeal  against  an  order  of  two  justices,  remonng  Alice  I£nt  finom  liie 
township  of  j^kisland  to  the  parish  of  Scammonden»  both  in  the  West  BiSaf 
of  the  county  of  York,  the  Court  of  Quarter  Sessions  confirmed  the  order,  sal]jeet  Id 
tlie  opinion  of  this  Court  upon  the  following  case : — 

James  Hirst,  the  father  of  the  pauper,  Alice  Hirst,  liTcd  with  his  father,  Aitinr 
Hirst,  in  the  appellant  township,  until  he  was  about  seventeen  years  of  age,  wbm  b 
▼oluntarily  entered  the  local  militia,  and  was  sworn  in  for  the  term  of  four  yean.  At 
that  time  Arthur  Hirst's  settlement  was  in  the  appellant  township.  Jamea  Hirst  i 
as  a  militia-man  for  twenty-eight  days  in  each  of  the  four  years,  and  lived  the  i 
ing  eleven  months  of  each  year  with  an  uncle  in  the  respondent  township,  where  he 
continued  to  follow  his  own  trade  of  a  weaver,  and  maintained  himself.  He  nefcr 
returned  to  his  father's,  his  father  having  got  married  again,  and  gone  to  live  at  Rip- 
ponden,  in  Loyland,  in  the  West  Riding ;  but  he  (James)  saw  his  father  occasioraUj. 
James  got  married  when  about  twenty  years  of  age. 

Between  the  time  of  his  entering  the  militia  and  getting  married,  and  when  he  mn 
about  eighteen  years  of  age,  his  father,  Arthur,  acquired  a  settlement  in  the  townshf 
of  Loyland,  in  the  said  riding,  by  renting  a  tenement.  Neither  the  pauper,  ABoe 
Hirst,  nor  her  father,  James  Hirst,  ever  acquired  a  settlement  in  their  own  ri^ 
Upon  these  facts  the  appellants  contended  that  James  Hirst,  and,  consequently,  tiie 
pauper,  acquired  the  settlement  as  obtained  by  his  father,  Arthur  Hirst,  in  Loyluid,  M 
he  was  then  under  age,  and  unemancipated.  The  respondents,  on  the  other  haul 
contended  that  James  Hirst  ^did  not  acquire  such  settlement  from  his  father,  Ardmr 
Hirst,  as  he  was  emancipated  at  the  time  when  such  settlement  was  gained.  'The  Ses- 
sions held  that  James  Hirst  was  emancipated  when  his  father,  Arthur  Hirst,  acquired 
such  settlement  in  Loyland.  If  the  Court  of  Queen's  Bench  should  be  of  opinion  tint 
James  Hirst  was  unemancipated  at  the  time  when  such  settlement  was  acquired  by  his 
father,  Arthur  Hirst,  in  Loyland,  then  the  order  of  Sessions  and  the  order  of  justices 
are  to  be  quashed  ;  otherwise,  both  are  to  stand  confirmed. 

Pashley  and  Overend,  in  support  of  the  order  of  Sessions. — llie  exact  question  hat 
raised  has  never  been  decided  (Nolan,  P.  L.  318)  ;  but  the  principle  to  be  deduced  firav 
all  the  authorities  will  shew  that  the  pauper's  father  was  emancipated  at  the  time  wbea 
his  father  acquired  the  settlement  in  a  third  parish.  The  question  is  not  simply  whe- 
ther the  son  had  attained  twenty-one,  or  married ;  but  whether  the  separation  betwe» 
him  and  his  father's  family  was  complete ;  whether  he  had  left  without  the  intention 
of  returning.  If  he  returns  before  he  is  twenty-one,  it  has  been  held  that  he  is  not 
emancipated  {R.  v.  Rotherfield,  1  B.  &  C.  345)  ;  and  by  parity  of  reasoning,  if  he  doei 
not  return  at  all,  the  inference  is  that  he  never  intended  to  return,  and  then  the  sqMn* 
tion  is  complete ;  but  each  case  must  depend  on  its  own  circumstances.  An  idiot,  ftr 
example,  incapable  of  taking  care  of  himself,  can  never  be  emancipated.     {R.  t.  IhA 
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Cowame,  2  B.  &  Ad.  861.)     Wherever  there  is  a  permanent  exclusion  of  the  parental 
control,  the  child  becomes  emancipated.     The  early  cases  on  the  subject  of  derivative 
settlements  shew  that  the  principle  on  which  they  were  established  was  this :  that  the 
law  imposes  upon  parents  t^e  duty  of  providing  for  their  children ;  and  that,  therefore, 
"  when  the  fadier  gains  a  new  settlement  for  himself,  he  likewise  gains  a  new  settle- 
ment for  his  children,  who  do  not  go  with  him  to  his  new  settlement  as  nurse-children, 
but  as  part  of  his  family"  (Comner  v.  Milton,  2  Salk.  528,  Fortesc.  322 ;  St.  George's 
r.  Si,  Katharine's,  Fortesc.  218,  2  Bott.  23 ;  and  Woodendy,  Paulspury,  2  Strange, 
746;  2  Ld.  Raym.  1473) ;  and  the  consequence  is,  that  if  he  renders  himself  independ^t 
of  l:d8  father's  feunily,  he  cannot  afterwards  acquire  a  derivative  settlement  from  his 
bther.     In  R.  t,  Halifax  (Burr.  S.  C.  806),  the  son,  as  in  the  present  case,  went 
aboat  the  country  working  for  himself;  but  he  treated  and  considered  his  Other's 
hcNue  as  his  home,  and,  therefore,  the  Court  thought  that  he  was  not  emancipated ; 
bat  the  role,  as  already  stated,  was  laid  down  distinctly  by  Aston,  J.     Again,  in  R.  v. 
^fehareh  (3  T.  R.  114),  the  case  was  clearly  one  in  which  the  parental  control  never 
oeaaed ;  and  it  was,  therefore,  rightly  held,  that  the  child  was  not  emancipated ;  but  in 
die  course  of  the  judgment  delivered  by  Lord  Kenyon,  C.  J.,  there  is  a  dictum  which 
could  only  apply  to  a  child  of  very  tender  years ;  viz.,  that  the  father  had  a  right  to 
the  custody  of  the  son,  and  might  have  obtained  him  by  habeas  corpus.     In  /2.  v. 
RiMck  (6  T.  R.  247),  a  daughter,  after  she  was  twenty-one,  left  her  father's  house,  and 
went  to  service  for  eight  weeks ;  and  although  she  then  returned,  the  Court  considered 
that  she  was  emancipated ;  and  Lord  Kenyon,  C.  J.,  said :— "  The  rule  to  be  extracted 
fiom  the  cases  is  this  ;  if  the  child  be  separated  from  the  parents,  and  without  marry- 
ing or  obtaining  any  settlement  for  himself,  return  to  them  again  during  the  age  of 
piqiilAge,  he  is,  to  aU  intents,  a  part  of  his  father's  ftimily,  and  his  settlement  will  vary 
with  that  of  his  fether ;  but  if,  when  that  time  arrives,  when,  in  estimation  of  law,  the 
dald  wants  no  further  protection  from  the  father,  the  child  remove  from  the  Other's 
fiunily,  he  is  not,  for  the  purpose  of  a  derivative  settlement,  to  be  deemed  part  of  that 
finnily."     It  is  by  no  means  inconsistent  with  that  rule  to  say  that  there  may  be  cir- 
comstances  under  which  the  child  would  be  emancipated  at  a  mnch  earlier  age  than 
twenty-one  ;  and  so  with  regard  to  the  case  of  R.  v.  Wohum  (8  T.  R.  479),  where  it 
WW  held,  that  the  serving  in  the  militia  would  not,  of  itself,  constitute  emancipation, 
it  does  not  at  all  follow  tiiat  the  service  in  the  militia  may  not  be  accompanied  with 
ciicamstances  which  would  have  that  effect.     There  the  pauper  lived  in  his  father's 
CunQy  during  the  whole  time  he  served  in  the  militia,  which  is  quite  enough  to  distin* 
gnah  it  from  the  present  case.     QColebidgb,  J. — ^The  case  of  R,  v.  Wilmington  (5  B. 
&  Aid.  525)  is  your  difficulty.]     That  case  is  distinguishable  from  the  present,  even  if  it 
bi  good  law ;  the  rule  there  laid  down  by  Abbott,  C.  J.,  that  during  the  minority  of  a 
di&  there  can  be  no  emancipation,  unless  he  marries,  and  so  becomes  himself  the  head 
of  a  funily,  or  contracts  some  other  relation  so  as  wholly  and  permanenUy  to  exclude 
Hm  parental  control,  can  hardly  be  supported  in  its  full  extent.     In  that  case  it  was 
fimnd  that  the  pauper  never  resided  with  his  father's  family ;  nor  did  his  father  exercise 
any  control  over  him ;  suppose  then,  in  such  a  case,  the  son  being  seventeen  and 
having  gained  no  settiement,  the  father  becomes  chargeable  and  is  removed  to  Scotland, 
eaa  it  be  contended  that  the  son  could  be  taken  there  also  ?  But  even  if  R.  v.  Wilmington 
oat  be  supported  in  its  utmost  extent,  the  evidence  here  shews  that  the  son  had  con- 
tracted an  obligation  which  did  wholly  and  permanenUy  exclude  the  parental  control. 
[CoLBBiPOE,  J.,  referred  to  R.  v«  Hardwick,  5  B.  &  Aid.  176.]     In  that  case  the  en- 
ttBDg  the  militia  was  compulsory,  not  voluntary,  as  here;  but  the  decision  rested  on  the 
gwmd,  that  when  and  after  he  was  twenty-one,  he  remained  absent  from  his  father's 
nmily;  and  Abbou,  C.  J.,  said«  "During  the  minority  of  the  child  he  will  remain, 
dmtmi  tM42er  any  circumstances,  unemancipated ;"  but  that  language  is  too  vague  to 
caixy  with  it  much  weight ;  and  besides,  it  is  founded  on  a  mistaken  impression  that 
tw«itj-one  is,  by  the  common  law,  the  age  of  maturity.    That  impression  is  founded 
i^oa  the  followuig  passage  in  Blackstone's  Commentaries  (vol  1,  p.  453),  cited  by 
mky»  J.,  in  R,  v.  Lytchet  Matraverse  (7  B.  &  C.  226) :   "  The  legal  power  of  a 
nK  over  the  persons  of  his  children  ceases  at  the  age  of  twenty-one,  for  they  are 
dben  enfranchised  by  arriving  at  the  years  of  discretion,  or  that  point,  which  the  law  has 
WOU  I.  s 
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eatahliahed,  when  the  empire  of  the  father  or  other  guardian  gives  place  to  the  empire  of 
reason  ;*'  but  that  passage  is  not  only  unsupported  by  authority,  but  is  contradicted  by 
all  the  authorities,  except  in  the  single  instance  of  the  eldest  son  of  a  person  holding 
by  knight's  service.  (Coke,  Copyhold,  s.  23,  p.  22 ;  1  Co.  Litt.  Harg.  75  b.  Com. 
Dig.  Guardian,  D.)  [He  also  cited,  in  support  of  this  position.  Dean  v.  Peel  (5  East,  45); 
Harris  v.  Butler  (2  Mee.  &  W.  539);  Blaymire  v.  Haley  (6  Mce.  &  W.  55);  Cooper 
V.  Martin  (4  East,  76) ;  Mortimore  v.  Wright  (6  Mee.  &  W.  482)  ;  Grinnell  v.  Wells  (2  D. 
&  L.  610)  ;  R.  V.  Smith  (2  Stra.  982) ;  Re  Lloyd  (3  M.  &  G.  547) ;  R.  v.  Delavd 
(3  Burr.  1434)  ;  jR.  v.  Greenhill  (4  Ad.  &  E.  624,  6  Nev.  &  M-  244) ;  R.y.Wigston  (3B. 
&  C.  484) ;  Wood  v.  Fenwick  (10  Mee.  &  W.  195  ;  Bracton,  fol.  86)  ;  and  referred  to 
the  Stat,  of  Winchester,  whereby  all  persons  above  the  age  of  fifteen  were  bound  to 
bear  arms.] 

R.  Hall  (with  whom  was  Pickering),  contrk. — These  settlement  cases  are  to  be  de- 
cided on  broad  principles  of  law ;  and  it  is  well  understood  that  the  son  takes  the 
father's  settlement  until  he  is  "  emancipated,"  using  that  word  in  the  sense  which  it 
bears  in  settlement  law.  That  meaning  is  well  ascertained ;  a  party  remains  uneman- 
cipated  until  he  becomes  the  head  of  a  family  by  marriage,  or  attains  his  majority— 
meaning  thereby  the  age  of  twenty-one — or  becomes  subject  to  a  control  which  com- 
pletely and  permanently  ousts  that  of  the  father.  In  R,  v.  Cowhoneybome  (10  Eastr 
88),  R,  V.  Hardwicke  (5  B.  &  Aid.  176),  and  all  the  cases  on  this  subject,  every 
judge  has  assumed  the  age  of  twenty-one  to  be  the  dividing  point ;  but  the  arrival  at 
that  age  does  not  constitute  emancipation,  nor  does  a  mere  separation  from  the  family; 
the  two  things  must  concur,  except  in  the  case  of  some  paramount  control  lasting  tiB 
the  age  of  twenty-one  or  marriage.  R.  v.  JVilmington  (5  B.  &  Aid.  525) ;  wheve 
Lord  Tenterden,  C.  J.,  said,  that  during  the  mmority  of  a  child  there  could  be  no 
emancipation  unless  he  married,  and  so  became  himselif  the  head  of  a  family,  or  con- 
tracted some  other  relation,  so  as  wholly  and  permanently  to  exclude  the  parental  con- 
trol. In  this  case,  marriage  is  the  di\dding  point ;  and  the  service  in  the  local  militit 
antecedent  to  the  marriage  was  only  a  very  partial  interference  with  the  parental  oon- 
trol.  It  only  occupied  twenty-eight  days  in  each  year.  [Wightman,  J. — He  wai 
liable  to  be  called  out.]     Only  in  cases  of  invasion  or  rebellion. 

[He  was  then  stopped  by  the  Court.] 

Lord  Dbnman,  C.  J. — Lord  Tenterden  (m  R,  v.  Wilmington)  has  laid  down  a  dear 
and  intelligible  rule  on  this  subject,  and  we  ought  not  to  disturb  it.  We  cannot  enter 
into  a  minute  inquiry  as  to  the  period  at  which,  by  the  common  law,  different  pemm 
were  considered  to  have  come  of  age — a  matter  which  seems  in  some  respects  to  ban 
depended  on  the  personal  qualities  of  the  individual ;  but,  adopting  the  rule  stated  bf 
Lord  Tenterden,  it  is  clear  that  in  this  case  the  son  was  never  completely  sepantri 
from  the  Other's  feunily. 

Pattbson,  J. — ^No  words  can  be  stronger  than  those  used  in  R.  v.  Wilmutgtom,  diaft 
there  can  be  no  emancipation  during  minority — meaning,  of  course,  before  ^e  age  d 
twenty-one — unless  the  party  marries,  or  contracts  some  other  relation  which  will  whoO^ 
and  permanently  exclude  the  parental  control ;  and  I  think  here  that  no  anch  rdate 
was  contracted. 

Coleridge,  J. — ^There  can  be  no  doubt  as  to  the  meaning  of  the  words  "minoritj* 
and  "majority"  in  settlement  law ;  here  the  dividing  point  is  marriage ;  and  before  tiifC^ 
a  settlement  is  gained  by  the  father ;  but  at  the  time  it  is  gained,  the  son  is  abMst 
from  the  father's  house,  working  for  himself,  and  has  entered  the  local  militia.  IV 
mere  absence  from  home,  of  course,  could  not  alone  shew  emancipation ;  and  tb^  ^ 
entering  the  local  militia  is,  under  ordinary  circumstances,  only  a  contraet  to  aerfe  a 
few  days  in  each  year,  and  therefore  involves  no  paramount  control. 

WioHTMAN,  J. — I  doubted  at  first  whether  the  contract  to  serve  in  the  locd  mStk 
was  not  such  an  exclusion  of  the  parental  control  as  would  constitute  emanctpatifla; 
but  upon  explanation,  it  appears  only  to  involve  service  during  a  few  days  m  eadi  yetr; 
and  does  not  therefore,  in  my  opinion,  bring  the  case  withm  the  de&dtion  given  bf 
Lord  Tenterden. 

Rule  absolute  to  quash  the  order  of  Justices  and  order  of  Sesskoi- 
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The  Queen  v.  The  Inhabitants  of  Birmingham. (a) 
Growndt  qf  appeal — Removal  of  illegiiimaie  child — Maiden  aettlemenL 

TU  nli  laid  doum  in  R.  t.  Staple  Fiizpaine  (2  Q.  B.  488),  that  where  the  grounds^  betidii  a  general 
•Ijeetion  to  the  inwffidency  of  the  examinations,  point  out  specific  drfeeta  in  them,  no  other 
drfeeti  than  those  so  pointed  out  can  be  relied  on,  is  to  be  adhered  to ;  and 

Jhmfore,  after  such  a  general  objection,  specific  objections  to  the  evidence  qf  chargeabilitg,  and  for 
tke  want  of  due  search  qfter  the  husband*s  settlement,  were  held  to  preclude  the  appellants  from 
o^jeeting  at  the  trial  to  the  validity  of  the  statement  of  the  hiring  and  service,  or  that  the  examsna^ 
asms  were  not  taken  before  justices  having  jurisdiction,  or  that  it  did  not  appear  that  the  pauper^ 
t  markS'Woman,  had  had  her  examination  read  over  to  her  before  she  made  her  mark  to  it. 

Wbtre  the  examinations  shew  that  one  qf  the  pauper's  children  mentioned  in  the  order  of  removal 
it  illegitimate,  and  the  order  describes  him  as  legitimate,  the  order  of  removal  is  bad  as  to  that 
ekild. 

Wiere  no  settlement  of  the  husband  appears  upon  the  examinations  touching  the  removal  qf  a* 
woman  to  her  maiden  settlement,  there  is  a  sufficient  primd  facie  case  to  justify  the  removal  to  her* 
maiden  settlement,  without  averring  that  inquiry  has  been  unsuccessfully  made  as  to  the  husband^s 

pkN  an  appeal  against  an  order  of  two  justices  of  the  borough  of  Birmingham,  re- 
1/  moving  Anne  Browne,  and  her  four  children,  Henry,  James,  Eliza,  and  Edwin, 
torn  the  said  parish  of  Birmingham,  in  the  said  borough,  to  the  said  parish  of  Chelten-' 
im,  in  the  said  county  of  Gloucester,  and  which  was  heard  at  the  Sessions  held  for  the 
dd  borough,  before  the  Recorder  thereof,  on  the  18th  of  October,  1844,  the  Court  of 
ioarter  Sessions  quashed  the  said  order  of  removal,  subject  to  the  opinion  of  the  Court 
'Qneen's  Bench  on  the  foUoviring  case. 

The  examinations  on  which  the  said  order  of  removal  was  made,  so  far  as  it  is  neces-- 
ly  to  set  forth  the  same  for  the  purpose  of  this  case,  were  as  follows : 
"  Borough  of  Birmingham,  in  the  county  of  Warwick.  The  examination  of  Anne' 
x>wn,  widow,  now  residing  in  Grosvenor  West,  in  the  parish  of  Birmingham,  touching 
r  settlement,  taken  upon  oath  before  us,  two  of  her  Majesty's  justices  of  the  peace  in<: 
jdfbr  the  said  borough  of  Birmingham,  in  the  said  county  of  Warwick,  this  26th  day^ 
August,  1844.  The  said  Anne  Brown  says,  '  I  am  about  33  years  old  ;  my  maiden 
me  WEB  Anne  Young.  In  the  year  1830,  being  then  an  unmarried  woman,  without 
Ed  or  children,  I  hired  myself  for  a  year,  as  housemaid,  at  5/.  wages,  a  month's  wages- 
a  month's  warning,  to  Mr.  Onley,  of  St.  John's  Cottage,  Hendlett-road,  in  the  said 
ariah  of  Cheltenham,  builder.  I  continued  in  that  service  fifteen  months,  and  gave  a 
onth's  notice,  and  left  the  same,  and  received  the  whole  of  my  wages  during  the  whole 
my  said  service,  and,  for  the  last  forty  days  thereof,  I  resided  and  slept  in  my  master's 
Riie,  in  the  said  parish  of  Cheltenham,  and  was  all  the  time  an  unmarried  woman,  not 
ifing  a  child  or  children.  I  was  never  after  hired  or  served  for  a  whole  year.  In  the 
sr  1835»  I  intermarried  at  Aston  church,  near  Birmingham,  with  my  late  husband, 
homas  Brown,  who  died  in  March  last,  by  whom  I  have  five  children,*- William,  bom 
efare  marriage,  in  April,  1833;  Henry,  aged  nine  years  and  a  half,  bom  before  marriage, 
iDeoember,  1834  ;  James,  seven,  Eliza,  four  and  a  half,  and  Edwin,  two  years  old. 
m  tliree  last-mentioned  children  were  bom  in  wedlock.  /  never  knew  or  saw  any  reta- 
mofmy  late  husband,  nor  can  I  tell  to  what  parish  or  place  he  belonged.  I  have  applied 
0  one  of  tiie  relieving  ofiicers  at  Birmingham,  and  have  received  relief  from  the  said 
s^  of  Birmingham,  weekly,  in  money,  bread,  or  flour,  for  the  support  of  myself  and 
■inly,  for  five  months  past.  I  and  my  family  are  now  actually  chargeable  to  thesaid 
IKidi  of  Biraungham.' 

««Mark  +  of  Anne  Brown. 

..a  t-  r  fC.  B.  MOOBSOK, 

Swom  before  us,  (thomas  Beilbt.- 

(a)  Reported  by  E.  Wisb,  Esq.,  Barritter-at-law. 
s  2 
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There  was  also  an  examination  of  William  Warner  Bynner,  the  relieving  officer,  as 
to  the  relief  given  to  the  pauper,  which  it  is  immaterial  to  set  out. 

The  complaint  of  chargeabilily  purported  to  be,  "  taken  before  us,  two  of  her  Majes- 
ty's justices  of  the  peace  in  and  for  the  said  borough,"  but  the  jurat  did  not  state  them 
to  be  justices.  Tlie  order  of  removal  was  in  the  usual  form,  for  the  removal  of  "Anne 
Brown,  widow,  and  four  of  her  children,  namely,  Henry,  aged  nine  ycfars  and  a  half, 
James,  seven  years,  Eliza,  four  years  and  a  half,  and  Edwin,  two  years  old." 
The  grounds  of  appeal  material  to  the  present  case,  were, 

1st.  That  the  said  order,  and  the  examinations  on  which  the  same  appears  to  haTe 
been  made,  and  the  notice  of  chargeability  accompanying  the  same,  and  each  and  everf 
of  them,  is  bad  and  insufficient  on  the  face  thereof  respectively. 

5th.  That  the  adjudication  of  chargeability  was  made  without  legal  evidence,  aal 
that  William  Warner  Bynner  does  not  prove  on  the  face  of  his  examination  that  he  eier 
gave  relief  to  the  said  Anne  Brown,  nor  does  it  appear  how  he  gained  his  knowledge 
that  any  relief  was  given  to  her  at  the  charge  of  the  said  parish  of  Birmingham. 

6th.  That  no  fact  of  relief  was  legally  proved  before  the  said  justices,  to  enable  then: 
to  adjudge  that  the  said  Anne  Brown  was  actually  chargeable  to  your  said  parish,  or 
that  she  or  her  said  children  might  be  lawfully  removed  by  their  order  therefrom* 

8th.  That  the  said  examinations,  on  which  the  said  order  was  founded,  do  not  shev 
that  any  sufficient  inquiry  or  endeavour  was  made  by  the  chiirchwardens  and  overseoB 
of  the  said  parish  of  Birmingham,  or  by  any  of  them,  or  by  any  person  or  persons  on 
theur  behalf,  to  discover  the  settlement  of  Thomas  Brown,  the  deceased  husband  of  the 
aaid  Annie  Brown,  before  the  making  of  the  said  order  of  removal. 

9th.  That  the  said  examinations  do  not  shew  that  any  proper  or  sufficient  search  vm 
ever  made  for  the  settlement  of  the  said  Thomas  Brown. 

10th.  That  the  said  justices  had  no  jurisdiction  to  make  the  said  order  for  remofd 
to  our  said  parish  as  the  place  of  the  maiden  settlement  of  Anne  Brown,  without  iOp 
sonable  and  satisfsu^ry  evidence  being  adduced,  and  given  before  them,  that  the  sni 
Thomas  Brown  had  no  settlement,  or  that  his  settlement  could  not  be  discovered;  anl 
that  the  said  justices  made  the  said  order  without  any  such  evidence. 

11th.  That  the  said  Anne  Brown  could  have  given  information  by  means  whereof 
the  settlement  of  the  said  Thomas  Brown  might  have  been  discovered. 

12th.  That  the  said  order  is  bad  in  this,  that  it  describes  the  eldest  son,  Henry,  0 
if  he  was  legitimate ;  whereas  the  evidence  on  which  the  said  order  was  made  shell 
that  he  was  a  bastard. 

At  the  hearing  of  the  appeal,  it  was  objected  on  the  part  of  the  appellants,  under  the 
first  ground  of  appeal,  that  it  did  not  appear  on  the  face  of  the  examinations  that  the 
pauper  Anne  Brown  gained  a  settlement  by  hiring  and  service,  it  being  alleged  by  thi 
appellants,  that  it  is  nowhere  shewn  that  the  service  of  the  said  Ann  Brown,  in  her 
examination  mentioned,  was  under  any  hiring  for  a  year,  nor  that  there  was  an  txdsd^ 
terrupted  service  for  a  year,  imder  any  hiring  connected  with  the  hiring  for  a  yearift 
the  examination  mentioned. 

The  respondents  contended,  that  the  appellants  were  not  entitled,  under  their  tat 
ground  of  appeal,  to  be  heard  on  this  objection,  and  also  that  the  examination  did  sfaev 
a  sufficient  settlement  by  hiring  and  service.  The  Recorder  decided  against  the  xespotti . 
dents  on  both  these  points,  and  quashed  the  said  order  of  removal,  subject  to  the  opinXA 
of  this  Court  on  both  the  points.  It  was  fiirther  objected  on  the  part  of  the  appd- 
lants  at  the  same  time, 

1st.  That  it  nowhere  appeared  on  the  face  of  the  examinations,  that  the  said  somi*. 
nations  were  taken  by  or  before  any  justice  of  the  peace  having  jurisdiction  In  and  fiar 
the  borough  of  Birmingham,  inasmuch  as  it  did  not  appear  that  the  said  C.  R.  Mooma 
and  Thomas  Beilby,  in  the  jurat  of  the  said  examination  mentioned,  were  jostioes  cf  the 
peace  for  the  said  borough  of  Birmingham. 

2ndly .  That  it  appeared  on  the  face  of  the  examination  of  Anne  Brown,  that  she  M ' 
a  marks-woman,  and  that  neither  in  the  jurat  nor  attestation  of  die  examination  is  it 
shewn  that  her  examination,  as  taken  in  writing,  was  read  over  to  her,  or  that  shefcnev 
the  contents  thereof. 

In  answer  to  the  said  first  and  second  la«t-mentioned  objections,  it  was  contended 
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lor  the  rerpondento,  that  the  appeUants  were  not  entitled,  under  their  grounds  of  ap- 
peal, to  be  heard  on  them.  With  regard  to  all  the  several  five  last- mentioned  objec- 
tions, the  respondents  contended  that  the  said  examinations  and  order  were  sufficient. 
The  Recorder  was  of  opinion  that  the  appellants  were  entitled,  by  their  first  ground  of 
appeal,  to  be  heard  on  the  said  first  and  last-mentioned  objections  taken  by  them  to 
\ie  said  examinations;  but  he  overruled  all  the  five  last- mentioned  objections,  and 
granted  a  case,  at  the  request  of  the  appellants,  for  the  opinion  of  this  Court,  upon  all 
the  points  last  aforesaid.  So  that  if  the  Court  should  be  of  opinion  that  the  said  order 
ought  to  have  been  quashed  by  the  said  Recorder,  either  on  the  ground  on  which  it  was 
qoBshed,  or  upon  any  or  either  of  the  other  objections  so  taken  as  aforesaid  by  the 
appellants,  then  the  order  of  the  Court  of  Quarter  Sessions  is  to  be  confirmed ;  if  other- 
wise, to  be  quashed,  and  the  order  of  removal  to  be  confirmed. 

Hie  Solicitor- General  and  Greaves,  in  support  of  the  order  of  Sessions,  (a) —In  Reg. 
V.  Staple  Filgpaine  (2  Q.  B«  489),  it  was  certainly  held,  that  where,  among  the  grounds 
of  appeal  were  objections  to  the  statement  of  residence,  and  of  the  husbsmd's  emanci- 
pation at  the  time  of  his  marriage  (through  whom  the  pauper  derived  the  settlement 
•upon  which  the  removal  took  place),  and  also  an  objection  that  the  examinaticMis  dU 
aot  shew  in  what  year  he  had  paid  rates,  the  appellants,  under  a  general  objection  th^ 
the  examinations  were  bad  and  insufficient  on  the  face  thereof,  could  not  insist  that  the 
tnniinations  did  not  shew  that  he  was  ever  actually  rated,  and  that  the  rate-bobks 
were  not  produced.  The  ground  for  the  decision  was,  that  the  attention  of  the  re- 
^xmdents  must  have  been  withdrawn  from  the  existence  of  this  defect  by  the  specific 
olgections  that  were  taken.  So  in  Reg.  v,  Flockton  (2  Q.  B.  535),  a  specific  ground  of 
^p^ml,  raising  only  questions  of  fact,  did  not  exclude  the  appellants  from  objecting, 
imder  the  general  ground  of  appeal,  that  the  residence  of  the  pauper  in  F.,  where  he 
was  alleged  to  have  gained  a  settlement  by  apprenticeship,  was  not  sufficiently  stated. 
Here  the  only  objection  to  the  hiring  and  service  is  that  we  seek  to  ofi!er  under  the 
ganeral  ground  of  appeal ;  so  that  the  attention  of  the  respondents  could  not  have  been 
withdrawn  from  it.  [Colsridgb,  J. — You  do  specify  other  objections,  if  not  to  the 
setdement,  at  least  to  the  statement  of  that  settlement.] 

Mtllor  and  Spooner,  contrk.— This  objection  is  not  open  to  the  appellants.  The 
rule  is  that,  under  a  general  objection,  only  special  objections  as  to  the  substance  of  the 
examinations  may  be  taken ;  but  if  specific  legal  objections  are  given  as  grounds  of 
i^peal,  they  deihie  and  limit  the  operation  of  the  general  ground.  This  is  the  effect 
of  lUg,  V.  Staple  Fitzpaine,  and  Reg.  v.  Flockton,  and  the  rule  is  here  infringed. 

Lord  Dbnmak,  C.  J. — ^The  principle  of  the  decision  in  Reg.  v.  Staple  Fitzpaine  is 
important,  and  is  well  understood.     By  the  enumeration  of  particular  objec- 
,  other  objections  are  waived.     It  is  here  contended  that  these  objections  are 
not  'to  the  settlement,  but  specific  objections  have  been  taken  to  the  order  and  exa- 
minations. 

The  Solicitor' General  and  Greaves  then  argued  as  to  the  other  points. — ^The  order  is 
bad,  because  neither  due  search  for  the  husband's  settlement,  or  even  any  reasonable 
inquiry,  is  averred.  If  this  be  not  done,  frauds  will  frequently  occur,  and  removals 
n&fat  take  place  when,  in  fact,  the  removing  parish  actually  knows,  or  has  the  means 
of  knowledge,  that  the  husband's  settlement  was  in  their  own  parish.  (See  Reg.  v. 
Recorder  of  Bristol,  9  J.  P.  300,  supril,  305.)  Reg.  v.  Yelvertoft  (suprtl,  200;  1  New 
8esB.  Cas.  476)  in  effect  only  decided  that  where  the  evidence  shewed  the  search  would 
be  useless,  no  inquiry  was  necessary.  There  was  hearsay  evidence  of  the  pauper's 
birth  somewhere  in  London,  and  it  was  considered  to  be  imnecessary  to  commence  so 
boondless  an  inquiry.  But  in  Reg.  v.  Leeds  (suprci,  52),  it  was  taken  for  granted,  that 
some  inquiries  were  necessary,  although  it  was  not  necessary  to  inquire  about  and 
Illative  the  birth  in  Scotland,  Ireland,  or  the  Scilly  Islands.     Then  does  Rexv.  Har- 

(«)  'As  no  decision  was  giT«n  upon  the  options  (1^0  *  ^*  ▼•  KUletby  (t  New  Seas.  Cm.  96,  naara, 

to  the  hiring  And  terriee,  and  to  the  Jura/,  the  argn-  326)  ;  Jl.  ▼.  St.  Mttrgarei%  Weiimuuter  (2  New 

meat  it  omitted.  On  the  Srst,  JR.  v.  St.  Stputehrt^s,  Sesi.  Cm.  31,  fvpra,  398),  were  dted ;  nod  n  to 

(1  New  Sett.  Cte.  4M,  $upr^,  140);  Jt.  v.  Afvcy  the  teeond  ohjeetioo,  R.  v.  Sk^M-Oit^Stmar  (l 

(aQ.B,)i  Jt.y.Wpnimdkam{Wd.);R.r.WtitMUdkig  NewSeM.  Cm.  7,«i4^,  41). 
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berton  (13  East,  311)  establish  the  principle  contended  for  by  the  respondents?    Not 
a  single  case  was  there  cited ;  and  when  the  older  authorities  are  examined,  it  will  be 
seen  that  a  search  is  necessary.     The  rule  laid  down  by  Wilmot,  J.,  in  R.  v.  St.  Mat- 
thew, Bethnal  Green  (Burr.  S.C.  482),  is  that  the  child's  settlement  follows  that  of  its 
father,  if  it  can  be  found,  and  that  no  recourse  shall  be  had  to  the  mother's  settlement, 
till  that  of  the  father  can  be  traced  no  further.     This  is  correct,  if  considered  upoa 
principle,  for  the  wife  by  the  marriage  loses  her  settlement,  and  it  is  to  be  presumed 
that  the  husband  had  one.     (R.  v.  St.  Giles,  Burr.  S.C.  2;  R.v.  Saighton-en-the'EHl, 
2  B.  &  Aid.  162.)     R.  v.  Woodford  (Cald.  236,  see  suprH,  203)  was  merely  as  to  the 
right  to  begin  at  the  sessions,  although  the  decision  may  be  cited  by  the  other  side. 
So  in  Rex  v.  Ryton  (Cald.  40,  suprii,  203),  it  was  a  question  as  to  what  passed  attb 
sessions,  and  whether  the  justices  were  right  in  what  they  had  decided.     So  in  12.  t. 
Hensingham  (Cald.  206),   it  was  stated  to  the  Court  that  the  place  of  the  has- 
band's   settlement  was  not  known.     Here  no  grounds  were  laid  for  such  decision, 
nor  was  there  any  such  finding.     In  R,  v.  Westerham  (2  Bott.  108),  there  was  a 
reasonable  attempt  to  trace  the  husband's  settlement,  and  this  has  been  the  usoal 
practice.     The  question  is  not  whether  in  this  particular  case  the  search  was  suffi- 
cient, but  whether  it  can  be  said  that  no  search  is  necessary,  and,  therefore,  itisi 
question  of  law,  not  of  fact ;  and  the  decision  below  can  be  reviewed  here.    T\» 
order  is  certainly  bad  as  to  the  child  Henry.     The  examination  of  the  mother  shews 
that  he  was   illegitimate,  and  yet  the  order  describes  him  as  "her  child."    TIbb 
means  legitimate  child.     It  was  so  under  the  Certificate  Acts  (22.  v.  Helton,  Bmr. 
S.  C.  187)  ;  so  also  in  the  recent  case  of  Reg.  v.  Totley  (suprd,  363,  2  New  Sess.  Cas. 
42).     This  adjudication  would  be  conclusive  upon  the  appellants,  as  to  the  legitimacy 
of  the  child  hereafter.    Thus  in  R.  v.  Binegar,  an  order  of  removal  of/.  S.,  and  B.  Mt 
wife,  made  upon  the  examination  of  the  wife,  having  adjudged  their  last  legal  8etd^ 
ment  in  the  parish  of  Midsomer  Norton,  upon  a  subsequent  removal  of  the  wife,  de 
scribing  her  as  a  single  woman,  from  Midsomer  Norton  to  Binegar,  it  was  held  M 
conclusive  upon  that  parish,  as  to  exclude  evidence  that  the  marriage,  and  coDS^ 
quently  the  order  founded  upon  it,  was  null  and  void.     The  respondents  had  no  riglit 
to  fix  the  illegitimate  child  upon  the  appellants'  parish,  except  until  he  was  sixteen 
years  of  age. 

Mellor  and  Spooner,  contrk. — It  is  the  established  rule,  that  to  shew  the  maiden  set-  j 
tlement  is  primd  facie  sufficient  ground  for  removing  a  widow ;  and  although  it  may  he . 
prudent  to  make  inquiry  about  the  husband's  settlement,  it  is  not  necessary ;  and  this  { 
is  the  substance  of  Lord  Denman's  judgment  in  Reg.  v.  Leeds,  before  cited.  R.  v.  Hv^  \ 
berton  (13  East,  311)  is  supported  by  the  judgment  of  Bayley,  J.,  in  R.  v.  St.  Marfi, ; 
Beverley  (1  B.  &  Ad.  201).     So  in  R.  v.  Yspytty  (4  M.  &  S.  52), Lord  Ellenboron^  ; 
said  it  sufficed  if  the  respondent  parish  launched  a  primd  facie  case  of  settlement.    No- : 
Ian  (1,  293),  referring  to  these  cases,  lays  down  the  rule,  that  if  the  pauper  is  removed 
as  a  married  woman,  it  will  be  sufficient  to  prove,  in  support  of  the  order,  that  the 
maiden  settlement  is  in  the  place  to  which  she  is  removed,  and  the  other  side  most 
shew  a  settlement  of  the  husband  elsewhere,  to  get  rid  of  it,  and  that  whether  he  is  dead 
or  living ;  and  this,  whether  the  parish  have  or  have  not  used  due  diligence  in  endea- 
vouring to  prove  the  presence  of  the  husband,  or  whether  his  absence  is  accounted  for  or 
not.     This  is  strictly  analogous,  and  no  direct  authority  can  be  cited  to  the  contrary. 
If  in  Reg.  v.  Yelvertoft  inquiry  was  held  unnecessary,  because  the  husband  was  said  to 
have  been  somewhere  in  London,  it  cannot  be  necessary  in  the  present  case,  where 
there  is  no  intimation  of  any  settlement  by  birth  or  otherwise;  nor  is  the  order  as  to  the 
illegitimate  child  bad.    The  examination  may  be  taken  with  the  order,  and  then  it  shews 
what  is  the  extent  of  the  adjudication  as  to  that  child. 

Coleridge,  J.  —  Would  a  copy  of  the  examination  be  evidence  against  a  third 
parish? 

Lord  Denman,  C.  J. — The  objection  founded  on  the  misdescription  of  the  son  must 
prevail.  He  is  removed  as  legitimate,  when,  in  fact,  he  is  illegitimate  ;  that  is  untrue. 
in  the  first  place,  and  it  would  be  easy  to  put  cases  in  which  such  a  misdirection  might 
be  important,  and  mislead  the  parish.    It  points  to  a  different  mode  of  inquiry  into  the 
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ijnent.     The  other  question,  namely,  that  which  involves  the  sufficiency  of  the 
h  for  the  hushand's  settlement,  we  shall  take  time  to  consider. 

Cur,  adv.  vulL 

1  Fehmary  14th  the  judgment  of  the  Court  was  delivered  as  follows,  hy 
>RD  Denman,  C.  J. — ^The  only  point  left  for  our  consideration  was,  whether  it  was 
)etent  for  the  respondents  to  give  evidence  of  the  maiden  settlement  of  the  wife 
ml  some  proof  having  heen  given  that  inquiry  had  been  made  after  the  settlement 
e  husband,  and  this  matter  has  sent  us  back  to  some  very  old  law  upon  the  subject, 
requires  that  we  should  lay  down  the  rule.  Now,  I  think  that  the  rule  that 
t  to  be  laid  down  is  that  which  Mr.  Justice  Bayley  laid  down  in  the  case  of  8t» 
f*8,  Beverley  (1  B.  &  Ad.  205),  where  he  states  in  general  terms  that  the  maiden 
iment  of  the  wife,  where  no  settlement  of  the  husband  appears,  is  in  itself  a  primd 
case,  which  leaves  the  burden  of  proving  any  subsequent  settlement,  whatever  it 
be,  on  the  other  party.  That  appears  to  be  the  doctrine  which  he  lays  down.  It 
t  to  be  a  conclusive  one,  and  easy  to  act  upon,  and  we  may  mention,  it  is  that 
1  Mr.  Symons  deduces  from  the  cases  in  his  work  upon  the  poor-laws,  lately 
Bhed.  We  lately,  in  The  Queen  v.  Yelvertoft,  made  some  inquiry  into  the 
nt  of  search  that  had  been  made  for  the  husband's  settlement,  so  as  to  found  a 
to  proceed  to  an  examination  of  the  wife's ;  but,  upon  consideration,  we  think  we 
t  to  adhere  to  the  rule  to  which  we  have  referred,  as  it  is  laid  down  in  Resv,  Har^ 
I,  which  is  almost  in  the  terms  of  Lord  Chief  Justice  Mansfield  and  Mr.  Justice 
y.  It  was  observed  in  the  late  argument,  that  there  was  no  authority  given  in  the 
of  R.v.  Harberton  for  that  decision;  but  on  going  back  to  Burrow  and  Caldecott, 
id  there  is  abundant  authority  for  that  view  having  been  taken  in  former  time»  by 
k)urt,  and  to  such  an  extent  as  fully  to  warrant  the  inference  now  drawn  from  Rer 
Tberton,  It  is  not  necessary  to  refer  to  the  several  cases  for  founding  the  general 
3n  that  the  Court  here  acted  upon,  and  which  we  think  is  the  sound  and  cor* 
opinion.  There  is  great  security  against  any  thing  wrong  being  done  on  the 
ct,  because  the  party  who  removes  the  pauper  is  interested  in  &iding  the  true 
ment ;  and  when  he  produces  a  widow  and  her  fsunily  to  be  removed,  it  is  not 
;h  to  satisfy  any  prudent  man  to  shew  she  had  a  settlement  before  she  was  mairied, 
B  he  took  some  pains  to  find  out  the  husband's,  because  proof  of  that  will  defeat 
ey  have  done.  1  apprehend,  of  course,  the  magistrates  would  make  every  inquiry 
e  subject,  and  the  respondents  would  be  disposed  to  do  so,  for  the  reason  we  have 
ioned.  But  if  nothing  appears,  the  rule  applies  which  I  have  just  stated,  namely, 
there  is  a  primd  facie  case  established  that  requires  some  subsequent  proof  to  make 
ny  existing  settlement,  and  we  therefore  adhere  to  Rex  v.  Harberton,  and  the  rea- 
on  which  it  was  founded,  derived  as  they  are  from  the  prior  cases.  This  saves  the 
sity  of  a  very  difficult  and  baffling  inquiry,  on  the  part  of  the  Sessions  and  this 
t,  what  amount  of  search  may  be  sufficient  under  particular  circumstances.  The 
;  is,  the  rule  will  be  absolute.  We  disposed  of  all  the  other  points  before. 
Order  of  removal  quashed  as  to  the  illegitimate  child,  confirmed  as  to  the  rest. 
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Q.B.  Friday,  January  30. 

The  Queek  v.  The  Guardians  of  the  Wikslow  Union,  and  Wilx«is,  their 

Clerk.(«) 
Amditon — Poor  Law  Comminioners, 

The  Poor  Law  Commiisioners  under  7  ^S  Vict,  e,  101,  s.  32,  hone  power  from  time  to  time  k 
create  districts /or  the  audit  qf  accounts,  and  appoint  auditors  thereto;  and  aithough  bpsecZI,  te 
districts  already  existing ,  the  auditor  mag  be  continued  in  office,  the  eommissumere  are  not  hemdf 
by  a  delay  in  altering  the  district  of  which  he  ie  auditor ,  to  continue  him  as  auditor  qf  the  distnet 
when  altered ;  and  by  the  creation  qf  such  new  district  hi*  duties  ceaee. 

THIS  was  a  rule  calling  upon  the  defendants  to  shew  cause  why  a  numdamus  should 
not  issue,  commanding  them  to  exhibit  and  deliver  to  Mr.  Alfred  Hayward  Ife 
books,  documents,  and  vouchers  of  the  union,  in  order  to  his  auditing  the  acoountk 

It  appeared  that  in  June,  1835,  the  parish  of  Winslow,  with  sixteen  others  lafk 
county  of  Bucks,  were  formed  into  a  union,  under  the  4  &  5  Wm.  4,  c.  76,  and  Bfr* 
Gowley  appointed  auditor  by  the  guardians ;  and  he  was  also  appointed  auditor  to  tki 
Buckingham  Union,  by  the  guardians  thereof.  By  order  of  the  Poor  Law  Commiflriai- 
«F8,  dated  May  1,  1845,  the  Buckinghamshire  and  Northamptonshire  audit  district  mi 
made,  including  the  two  unions  above  mentioned,  and  for  this  dictrict  Mr.  Haymri 
was  elected,  at  an  election  held  pursuant  to  their  order.  The  guardians  of  Wimkm 
Union,  however,  directed  their  clerk,  Mr.  Willis,  to  send  Sie  accounts  only  to 
Mr.  Cowley,  and  to  treat  him  as  the  auditor ;  and  this  rule  had  accordingly  beM 
obtained. 

AT.  2).  Hill  and  Gunning  shewed  cause. — ^The  question  turns  upon  the  true  constno* 
tion  of  ss.  32  and  37  of  the  7  &  8  Vict.  c.  101.(6)  The  commissioners  have  povpccto 
delay  the  establishment  of  new  districts  for  the  alteration  of  existing  districts ;  but  if  tfaey 
have  allowed  the  old  districts  to  continue,  they  cannot  deprive  ti^e  existing  auditor  of 
bis  office.  By  continuing  him  as  auditor,  they  have  approved  of  him,  and  they  cu 
only  remove  him  for  misconduct  under  4  &  5  Wm.  4,  c.  76,  s.  48.  The  continuanoe 
operates  as  an  appointment  under  the  new  Act.  Reg.  v.  The  Churchwardeni  md 
Overseerf  qf  Bumham  (suprtt,  314)  is  conclusive  upon  this  point.  It  was  there  held 
that  an  auditor  appointed  by  separate  appointments  before  the  passing  of  stat.  7  &  8 
Vict.  c.  101,  to  audit  the  accounts  of  two  unions,  and  continuing  to  act  as  auditor 
of  both  after  the  passing  of  that  statute,  is  an  auditor  whose  allowance,  disallowance, 
or  discharge  may  be  removed  by  certiorari  into  this  court,  upon  the  application  of  any 
person  aggrieved  thereby,  under  the  provisions  of  the  35th  section,  although  not  ooo^ 
tinued  in  his  office  by  any  formal  act  of  the  Poor  Law  Commissioners ;  and  although 
the  two  unions  for  winch  he  acts  have  not  been  combined^  into  a  district  for  the  purpose 
of  audit.  [Patteson,  J. — You  admit  the  power  to  alter  existing  districts,  yet  if  two 
persons  had  been  auditors  of  the  separate  districts  so  in  part  or  altogether  amalgamated, 
both  would,  according  to  the  argument,  be  auditors.] 

The  Attorney- General  (with  whom  were  the  Solicitor- General  and  TomUmon), 
contrk,  was  not  heard. 

Lord  Denman,  C.  J. — We  have  no  doubt  upon  this.  Although  we  have  decided  that 
it  does  not  lie  in  the  mouth  of  the  person  who  has  continued  to  act  as  auditor,  to  ssjr 
be  is  not  amenable  imder  the  statute,  yet  that  does  not  deprive  the  commissioncfS  of 
the  power  which  they  have  here  exercised. 

The  rest  of  the  Court  concurred. 

Rule  aJmbUe. 

(a)  Reported  by  E.  Wise,  Esq.,  Barrister-at-law. 
{b)   See  these  sections  at    length  {ptprhf  314,  315). 


HILARY  TERM,  1846.  487 


Q.B.  Wednesday f  January  21. 

£r  parte  The  Clbrk  of  the  Peace  for  the  West  Riding  of  Yorkshirb, 
Re  The  Queen  v.  David  Smith,  (a) 

Certiormi — Amendment  qf  rHum. 

A  eUrk  ^  the  peace  wiil  not  be  allowed  ttpon  motion  to  amend  hie  return  to  a  certiorari,  althomgh 
Ma  aUefee  m  hie  agidamt  that  the  amendment  wUl  not  effect  the  merite  at  ieeue  between  the  eq^pet^ 
imUe  wed  the  reepondente* 

SIR  John  Bayley,  on  behalf  of  the  clerk  of  the  peace  of  the  West  Riding  of 
Yorkshire,  moved  for  leave  to  amend  a  return  which  he  had  made  to  a  writ  of 
certiorari,  commanding  the  removal  into  this  court  of  a  certain  order  in  bastardy,  by 
fttriking  ont  so  much  of  it  as  relates  to  a  supposed  order  for  costs.  [Lord  Denmait, 
C.J.— -Have  you  applied  to  the  other  parties  ?]  No.  The  amendment  cannot  affect 
them.  The  Sessions  did  not  and  could  not  make  the  order,  which  has  been  inadvert- 
eatly  incorporated  with  their  adjudication ;  and  that  supposed  order  was  not  appealed 
igainst.  In  appealing,  the  appellants  set  forth  the  order  which  was  made,  and  it  doea 
not  award  costs.  The  officer  wishes  to  strike  it  out,  that  neither  party  may  derive  any 
unfair  advantage  therefrom.  [Coleridge,  J. — It  is  one  of  the  points  which  they  mean 
to  argue.]  They  wish  to  argue  it  now ;  but  they  ought  to  be  bound  by  their  own  affi- 
da^rit  upon  which  the  writ  of  certiorari  was  obtained.  [Lord  Denman,  C.  J.— -I  see  no 
reason  for  this  novel  application ;  but,  if  you  choose,  you  may  take  a  rule  to  shew 
cause.]     Why  should  the  county  be  subjected  to  costs  in  this  matter  ? 

Lord  Denman,  C.  J.*-I  apprehend  that  it  is  the  individual  and  not  the  county  that 
win  be  subjected  to  costs.  It  must  be  a  rule  to  shew  cause.  We  cannot  order  an 
amendment  in  this  form. 

Sir  John  Bayley  declined  to  take  such  a  rule. 

Application  in  terms  prayed  refused. 


BAIL  COURT. 

Hilary  Term. — January  26  and  31 ,  1846. 

(Before  Mr.  Justice  Williams.) 
Tbb  Qitbxn  V,  Blathwatt  and  Another,  Esquires,  Justices  of  Gloucestershire.  (6) 

Certiorari  to  remove  order  ofjuetices. 

Jtieno  objection  to  the  granting  of  a  certiorari  to  remote  into  this  court  an  order  qf  removal  that 
it  may  be  quashed  for  d^ects  apparent  upon  its  face,  that  the  parties  applying  for  the  writ  cov/a 
have  appealed  against  the  order,  and  that  they  have  not  done  so, 

IN  Michaelmas  Term,  Greaves  obtained  a  rule,  calling  upon  George  William  Blath- 
wayt  and  Henry  Bush,  Esquires,  two  of  the  justices  of  Gloucestershire,  to  shew 
canae  why  a  writ  of  certiorari  should  not  issue,  directed  to  them,  to  remove  into  this 
court  an  order  made  under  their  hands  and  seals  on  the  4th  of  July  last,  for  the  removal 
of  Francis  Smart,  his  wife,  and  two  children,  from  the  parish  of  Chipping  Sodbury  to 
tiie  parish  of  Alderley,  both  in  the  said  county. 
The  order  was  as  follows : — 


(a) 
W 


Reported  by  E.  Wise,  Esq.,  Banister-at-law. 
ReporUd  by  T.  W.  Saunders,  Esq.,  B«niater-«t-teir* 
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•'  To  the  churchwardens  and  overseers  of  the  poor  of  the  parish  of  Chipping  Sod- 
bury,  in  the  county  of  Gloucester,  and  to  the  churchwardens  and  overseers  of  the  poor 
of  the  parish  of  Alderley,  in  the  county  of  Gloucester,  and  to  each  and  every  one  of 
them. 

'*  Gloucestershire,  1  Whereas  complaint  hath  been  made  unto  us,  whose  names 
to  wit*  J  are  hereunto  set  and  seals  afiixed,  being  two  of  her  Majestjf's 

justices  of  the  peace  acting  in  and  for  the  Sodbury  division,  in  the  said  county  of 
Gloucester  (one  whereof  being  of  the  quorum),  by  the  churchwardens  and  overseers  of 
the  poor  of  the  said  parish  of  Chipping  Sodbury,  that  Francis  Smart,  Emma  his  wife, 
and  their  two  children,  namely.  Temperance  Anna,  aged  about  nine  years,  and  Aaron, 
aged  about  five  years,  have  come  to  inhabit,  and  are  now  inhabiting,  in  the  said  paiish 
of  Chipping  Sodbury,  in  the  said  county  of  Gloucester,  not  having  gained  a  legal  set- 
tlement there,  nor  having  produced  any  certificate  acknowledging  themselves  to  be 
settled  elsewhere,  and  that  they  are  now  actually  chargeable  to  the  same  paridi  of 
Chipping  Sodbury,  and  now  receiving  relief  therefrom:  We,  the  said  justices,  upon  due 
3proof  thereof,  as  well  by  examination  of  witnesses,  to  wit,  of  Francis  Smart  and  otben, 
.upon  oath,  as  otherwise,  and  upon  due  consideration  of  the  premises,  do  adjudge  tiie 
'  same  to  be  true  ;  and  that  the  place  of  the  last  legal  settlement  of  the  said  mncii 
^mart,  Enmia  Smart  his  wife,  and  their  said  two  children,  named  and  aged  as  afinc- 
aaid,  is  in  the  said  parish  of  Alderley,  in  the  said  county  of  Gloucester.  These  are, 
.therefoie,  in  her  Majesty's  name,  to  require  and  order  that  if,  within  twenty-one  daji 
.  after  you,  the  said  churchwardens  and  overseers  of  the  poor  of  the  said  parish  of  Ch^- 
ping  Sodbury,  shall  have  sent,  by  post  or  otherwise,  unto  the  churchwardens  and  om- 
seers  of  the  poor  of  the  said  parish  of  Alderley,  a  notice  in  writing,  of  the  said  FVands 
ISmart,  Emma  Smart  his  wife,  and  their  said  two  children,  bemg  so  chargeable  tt 
liforesaid,  together  with  a  copy  of  the  examinations  on  which  th^  order  is  made,  no 
notice  of  appeal  against  this  order  shall  be  given  by  the  churchwardens  and  overseen 
of  the  poor  of  the  said  parish  of  Alderley ;  or  if  notice  of  appeal  shall  be  given  within 
"twenty  days  aforesaid,  then  forthwith,  after  the  time  for  prosecutbg  such  appeal  shall 
have  expired  (if  the  same  be  not  duly  prosecuted),  then  forthwith,  after  the  final  deter* 
snination  of  the  same,  if  this  order  shall  thereupon  be  confirmed,  you,  the  said  chmdi« 
wardens  and  overseers  of  the  poor  of  the  said  parish  of  Chipping  Sodbury,  or  some  or 
one  of  you,  or  some  proper  person  or  persons  to  be  employed  by  you,  do  remove  and 
•convey  the  said  Francis  Smart,  Emma  Smart  his  wife,  and  their  said  two  children, 
from  and  out  of  your  said  parish  of  Chipping  Sodbury,  to  the  said  parish  of  Aldertey* 
and  them  deliver,  together  with  this  our  order,  or  a  duplicate  or  true  copy  thereof 
4into  the  overseers  of  the  poor  there,  or  one  of  them,  who  are  hereby  required  to  reoeiTe 
and  provide  for  them  according  to  law. 

"  GKven  under  our  hands  and  scab,  at  Old  Sodbury,  in  the  said  county  of  Glouces- 
ter, the  4th  day  of  July,  in  the  year  of  our  Lord  1845. 

"  G.  W.  BLATHWATr.(L.S.) 

"  Henry  Bush."         (L.S.) 

The  above  order  having  been  duly  served,  and  no  notice  of  appeal  being  given,  vA 
the  paupers  being  in  the  union  workhouse,  which  included  both  the  parishes  of  Chip- 
ping Sodbury  and  Alderley,  it  was  executed  by  entering  the  expenses  of  the  paupers 
to  the  account  of  Alderley,  instead  of  Chipping  Sodbury.  Alderley  had  not  appealed, 
and  were  now,  by  lapse  of  time,  precluded  from  so  doing. 

/.  C.  Symons  now  shewed  cause. — ^Without  denying  that  there  are  some  defects  of 
form  m  the  present  order,  or  the  abstract  right  of  this  Court  to  bring  up  such  an  order 
by  certiorari,  in  order  that  it  may  be  quashed,  yet  it  is  conceived  t£at  the  writ  is  not 
granted  ex  debito  justiiia,  but  at  the  discretion  of  the  Court,  which  will  be  exercised 
in  granting  the  writ  only  on  good  and  substantial  grounds.  (R.  v.  Bass,  5  T.  R.  251 ; 
R.  V.  The  Manchester  and  Leeds  Railway  Company,  8  Ad.  &  EU.  413.)  In  the  present 
case  there  is  no  special  cause  for  granting  the  writ ;  the  parties  could  and  ought  to  hive 
gone  to  the  Quarter  Sessions,  where  full  justice  would  have  been  done.  It  appears 
from  the  affidavits,  that  these  paupers  have  been  twice  before  removed,  and  that  tbe 
orders  have  been  quashed  upon  technical  grounds ;  and  it  is  also  sworn  that  the  paw 
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of  Alderley  have  no  merits,  for  that  the  gentleman  who  represented  them  before  the 
justices  admitted  that  he  could  not  urge  any  objection  to  the  making  of  the  order. 
There  is,  therefore,  no  special  reason  for  coming  to  this  Court  instead  of  going  to  the 
Sessions,  except,  perhaps,  this,  that  the  Sessions,  by  virtue  of  the  5  Geo.  2,  c.  19,  are 
empowered  to  rectify  and  amend  any  defects  of  form  that  may  appear  in  any  such 
order,  and  no  doubt  this  is  the  reason  of  the  present  application.  The  case  of  Reg.  v. 
WoOatts  (14  L.  J.  M.  C.  157  ;  2  New  Sess.  Ca.  5  ;  1  New  Mag.  Ca.  340)  wiU  be  relied 
on  by  the  other  side,  in  which  a  certiorari  was  issed  under  somewhat  similar  circum- 
stances, but  there  this  line  of  argument  was  not  taken ;  the  case,  however,  of  Ex  parte 
the  Overseers  of  Tollerton  (3  Q.  B.  792),  in  which  the  certiorari  was  refused,  is  some- 
what in  point  against  this  application.  The  plain  and  obvious  course  for  the  parish  of 
Alderley  to  have  taken  was  that  of  appealing  to  the  Sessions ;  and  not  having  taken  it, 
this  Court  will  not  assist  them  by  granting  the  writ.  The  Court  has  often  shewn  its 
lebietiDce  to  remove  orders  into  this  court  when  another  remedy  has  been  open  to  the 
parties.  (Rex  v.  Uttoxeter,  2  Stra.  932  ;  R.y.The  Justices  of  Somersetshire,  1  Dow. 
&R.443.)  If  these  applications  are  to  be  countenanced,  there  will  be  no  end  to 
them,  and  the  entire  time  of  the  Court  may  be  occupied  by  discussing  questions 
bought  here  by  litigating  parish  officers,  which  ought  to  have  been  referred  in  the 
lint  instance  to  the  tribunal  which  the  law  has  pointed  out,  namely,  to  the  Court  of 
Quarter  Sessions. 

Greaves,  contr^. — ^This  is  an  ordinary  application,  and  is  never  refused  when  it  is 
shewn  that  the  order  is  really  bad  ;  the  defects,  in  the  present  instance,  are  not  those 
only  of  form  but  of  substance.  It  does  not  shew  that  the  justices  who  made  the  order 
were  justices  of  Gloucestershire,  nor  that  they  were  acting  within  their  jurisdiction. 
Hie  parish  of  Alderley  have  a  right  to  come  to  this  Court  for  its  opinion,  and  this  is 
&e  practice  as  laid  down  in  all  the  books  of  authority  upon  the  subject.  (2  Nolan,  281.) 
1T»  proceeding  by  certiorari  is  analogous  to  that  by  writ  of  error.  Reg,  v.  WooUatts 
is  precisely  in  point.  The  course  at  present  pursued  is  the  most  convenient  for  both 
parties,  as  it  saves  the  expense  of  an  appeal,  since,  if  these  objections  were  to  be  deter- 
mmed  agunst  the  appellants  at  the  Sessions,  they  would  still  have  a  right  to  come  to 
tins  Court  for  a  certiorari  ;  and  this  course  is  peculiarly  beneficial  for  tiie  other  side, 
hecause,  if  the  order  is  quashed  upon  certiorari,  they  still  have  no  costs  to  pay, 
whilst  if  it  had  been  quashed  at  Sessions,  they  might  have  been  saddled  with  a  heavy 
imoont. 

Cnr.  adv.  vult, 
January  31. 

His  Lordship  gave  judgment  as  follows :— This  was  an  application  for  a  writ  of 
^^fOorari,  to  bring  into  this  court  an  order  of  removal  in  order  that  it  may  be  quashed 
fot  certain  defects  apparent  on  its  face,  and  it  was  contended,  in  opposition,  liiat  the 
granting  of  the  writ  is  entirely  in  the  discretion  of  the  Court,  and  that  in  this  instance 
the  Court  ought  not  to  interfere,  as  the  parties  had  their  remedy  by  an  appeal  to  the 
Sessions,  if  they  had  thought  fit  to  have  availed  themselves  of  it.  But  I  cannot  see  the 
^dity  of  this  argument,  for  it  is  clearly  for  the  advantage  of  both  parties  to  come  in 
the  first  instance  to  this  Court ;  for  if  the  appellants  had  gone  to  the  Sessions,  and  the 
order  had  been  confirmed,  it  is  past  all  doubt  that  they  could  have  removed  it  into 
^  court.  Why,  therefore,  should  this  motion  not  be  made,  which  saves  so  much 
titmble  and  expense  ?  As,  therefore,  there  is  no  authority  against  this  motion,  and  it 
appears  to  nae  to  be  for  the  convenience  of  both  parties,  I  think  the  certiorari  ought 

Rule  absolute. 
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BAIL  COURT. 
Hilary  Term.— January  30, 1846. 

(Before  Mr.  Justice  Williams.) 
The  Qubbn  v.  The  Justices  of  FLiNTSBiRB.(a) 

Order  qf  jutticee— Appeal  againtt  evidence  qf  time  qfrnaking. 

An  order  of  jueiieee  takee  effect  from  the  moment  when  it  i»  ngned  hy  them,  end  it  ii  eompeUntfir 
a  party  disputing  such  order  to  shew  that  it  wae  in  fact  eigned  at  a  period  different  from  the  dele 
apparent  on  ite  face.  Where,  therefore,  an  application  for  an  order  qf  tfflHatiom  afaimHA»lL 
wae  heard  on  the  24M  of  June,  and  the  taid  A.  B,  wae  then  declared  to  he  the  puimtiwe  fitkir, 
and  on  the  following  27th  he  wae  eerved  with  the  order  hearing  date  the  premome  24IAy  mi 
within  twenty 'four  hours  qfhis  being  so  served  he  gave  notice  qf  appeal  (pursuant  to  the  7  4r8  )^ 
e.  101,  s.  A),  and  on  his  applying  at  the  next  Sessions  to  enter  his  iqfpeal,  was  r^fksed,  m  lie 
ground  that  he  was  too  late,  the  order  purporting  to  have  been  made  on  the  2Ath,  whereupon  le 
expressed  himself  ready  to  prove  that  the  order  was  not  signed  until  the  27th,  but  wkiek  eoUkmt 
the  justices  routed  to  hear :  Held,  that  they  ought  to  have  heard  such  evidence,  and  o  moadtmm 
was  directed  to  them  to  enter  continuances  and  hear  the  appe(U. 

IN  Michaelmas  Term,  Toumsend  obtained  a  rule  calling  upon  the  justices  of  FEnt- 
shire  to  shew  cause  why  a  certiorari  should  not  issue,  directing  them  to  xetmn  aa 
order  of  Petty  Sessions,  together  with  an  order  of  Quarter  Sessions  ccmfirming  the  sue, 
or  why  a  mandamus  should  not  issue,  commanding  them  to  enter  with  oontinuanoes  Uie 
appeal  of  one  John  Roden,  against  an  order  of  affiliation,  and  to  hear  and  detenmne 
the  said  appeal. 

From  the  affidavits  upon  which  the  rule  was  obtained,  it  appeared,  that  on  the  94tk 
of  June,  1845,  an  application  was  made  by  the  mother  of  a  bastard  child  to  two  jus- 
tiees,  for  an  order  of  affiliation  upon  one  John  Roden,  the  alleged  father  of  the  odd 
child :  that  upon  that  occasion  (Roden  having  been  previously  duly  summoned)  the  said 
Roden  was  adjudged  to  be  the  putative  father :  liiat  on  the  following  27th  he  wis 
served  with  the  order  of  affiliation,  when  he  attended,  with  his  attorney,  at  the  wMffSr 
trates'  office,  for  the  purpose  of  entering  into  his  recognizance  with  the  view  to  apped- 
ing  against  the  said  order :  that  upon  such  occasion,  his  attorney  having  pointed  out 
to  the  magistrates*  clerk  that  the  order  was  legally  defective,  the  said  clerk  informed 
him  that  the  order  served  was  only  a  draft  copy,  and  not  to  be  considered  as  a  correct 
one  :  that  on  the  same  day  Roden  was  served  with  another  copy  of  the  order,  bearing 
date  the  previous  24th :  that  within  twenty-four  hours  after  being  served  with  the 
order  on  the  27th,  Roden  gave  the  mother  of  the  child  notice  of  appeal,  pursuant  to 
the  7  &  8  Vict.  c.  101,  a,  4:(b)  that  at  the  following  October  sessions,  he  applied  to 
enter  his  appeal  against  the  said  order,  when  it  was  objected  on  the  part  of  the  respon- 
dent, that  inasmuch  as  the  order  was  made,  as  appeared  by  its  date,  on  the  24th  of 
June,  and  the  notice  of  appeal  was  not  served  until  the  following  27th,  that  the  notice 
was  not  given  within  twenty-four  hours,  and  was,  therefore,  too  late :  that  upon  this 
the  appellant  declared  himself  ready  to  prove  that  the  order,  though  bearing  date  the 
24th,  was  not,  in  fact,  signed  until  the  27th  of  June,  and  that  he  was  therefore  in  time 
with  his  notice  of  appeal :  that  the  justices  held  that  they  could  only  be  guided  by 
the  date  of  the  order,  as  it  appeared  upon  its  face,  and,  therefore,  refused  to  hear  the 
evidence  upon  the  point  of  the  appellant,  and  confirmed  the  order,  with  costs. 

The  affidavits  in  reply  stated,  that  the  first  order  was  merely  a  rough  copy,  but  that 

(a)  Reported  by  T.  W.  Saunders,  Esq.,  Bar-  bastard  child    *    *    »    it  shall  be  lawful  for  nieh 

rister'et-law.  putative  father  to  appeal  to  the  General  Qaarter 

(6)  Which  section  provides,  that  "  if  within  24  Sessions  of  the  Peace,  to  be  holden  after  the  period 

hours  after  the  adjudication  and  making  of  any  order  of  fourteen  days  next  after  the  making  of  the  said 

on  the  putatire  father,  as  aforesaid,  such  putatire  order,  for  the  county,  city,  borough,  or  place,  for 

father  give  notice  of  appeal  to  the  mother  of  the  which  such  Petty  Sessions  may  have  beeu  held." 
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the  order  itself  was  made  on  the  24th  of  June,  of  which  a  fair  copy  was  duly  served  on 
the  27th  following. 

The  rule  was  obtained  in  the  alternative  for  a  certiorari,  or  a  mandamus,  the  appli- 
cant being  uncertain  which  order,  or  whether  or  not  both,  had  been  returned  to  the 
Sessions. 

Welshy  and  W.  Yardley  shewed  cause. — The  order  having  been  made  on  the  24th 
of  June,  the  appellant  was  too  late  in  giving  his  notice  on  die  27th,  since  the  7  &  8 
Vict.  c.  101,  s.  4,  requires  that  it  should  be  given  within  twenty- four  hours  after  the 
adjudication  and  making  of  the  order,  which  time  has,  therefore,  no  reference  to  the 
period  of  service,  which  may  be  effected  at  any  time  after  the  order  is  made.  Upon 
this  point,  Reg.  v.  The  Justices  of  Derbyshire  (9  Jurist,  551,  1  New  Sess.  Ca.  &45, 
S.  C.)  is  quite  conclusive.  The  period,  tiien,  for  giving  the  notice  of  appeal,  running 
from  the  24th,  the  date  of  the  order,  the  appeal  was  too  late,  and  the  justices  were  right 
in  confirming  the  order.  (R,  v*  The  Justices  of  Pembrokeshire,  2  East,  203 ;  R,  v. 
T%e  Justices  of  Lancashire,  8  B.  &  C.  593.)  Nor  is  there  any  hardship  in  this  upon 
the  appellant,  since  he  is  not  required  to  give  any  grounds  of  appeal ;  and  it  is  not, 
therefore,  necessary  for  him  to  see  the  order,  before  he  gives  his  notice. 

Townsend,  contr^. — No  doubt,  the  appellant  ought  to  have  given  his  notice  of  i4)peal 
within  twenty- four  hours  after  the  makmg  of  the  order ;  but  in  this  case  it  is  doubtful 
whether  the  order  was  made  on  the  24th  or  27th  of  June,  and  if  on  the  latter  day,  the 
appellant  was  in  time.  An  order  becomes  such  at  and  from  the  time  when  it  is  signed 
(fi.  y.  The  Justices  of  Cheshire,  5  Ad.  &  £11.  438) ;  and  in  this  case  the  appellant,  when 
at  the  sessions,  informed  the  Court  that  he  was  prepared  to  shew  that  this  order  was, 
ia  hct,  signed,  not  on  the  24th,  but  on  the  27th  of  June.  This  was  most  important 
evidence,  and  the  justices  ought  to  have  heard  it ;  and  as  they  have  refused  to  hear 
this  evidence,  and  have  rejected  the  appeal,  the  case  falls  within  the  rule  laid  down 
in  R.  y.  The  Justices  of  Flintshire  (1  New  Sess.  Ca.  288),  and  the  mandamus  ought 
toga. 

WiLLiAKS,  J,f  said  that  it  appeared  perfectly  clear  to  him  that  the  justices  at  sea- 
aions  had  not  entered  into  the  disputed  fact  of  whether  or  not  the  notice  of  appeal  was 
in  time,  which  depended  upon  whether  or  not  the  order  of  affiliation  was  made  upon 
tiie  24tli  or  27  th  of  June ;  for  that  it  was  plain,  that  if  the  appellant  could  have  proved, 
aa  it  appears  he  said  he  could,  that  the  order  was,  in  fact,  made  on  the  latter  day,  he 
was  in  time,  and  the  justices  ought  to  have  heard  his  appeal ;  and  that,  therefore,  the 
role  should  be  made  absolute  for  a  mandamus, 

Rul  absolute  accordingly. 
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COURT  OF  QUEEN'S  BENCH,  IRELAND. 

Michaelmas  Term. — November  25,  1845.(a) 
The  Queen  v.  Rowan  M'Naughten.  (b) 

Conmeiion — Emdenee^  Concealing  tobacco. 

The  Court,  upon  return  of  a  certiorari,  will  quaeh  a  conmction  which  ie  valid  on  the  face  qf  it,^it 
appear  from  the  record  to  have  been  founded  on  ineuficient  evidence,  although  ouch  evideaee  wetd 
not  have  been  inserted  in  the  return  to  the  certiorari. 

riiHE  defendant  in  this  case  having  been  convicted  before  a  bench  of  magiitntes 
JL      in  the  mitigated  penalty  of  25/.  for  having,  contrary  to  the  excise  laws,  know- 
ingly harboured  and  concealed  on  his  premises  ten  ounces  of  foreign  manufieustQied 
tobacco,  and  the  conviction  having  been  returned  to  this  court  by  a  certiorari, 

O'Hagan,  on  behalf  of  the  defendant,  upon  a  former  day«  moved  that  the  conviction 
be  quashed  upon  the  ground  of  several  informalities  therein,  which  it  is  not  necessaxy 
to  enumerate,  the  judgment  of  the  Court  having  been  founded  upon  a  different 
point. 

Burton,  J.,  delivering  judgment. — This  is  the  case  of  a  conviction  had  before 
magistrates  under  the  excise  laws,  and  the  defendant,  a  dealer  in  tobacco,  has  been 
convicted  by  them  in  the  mitigated  penalty  of  25/.  for  having  knowingly  harboured 
and  concealed  in  his  premises  ten  ounces  of  foreign  manufactured  tobacco.  Tlie  pro- 
ceedings have  been  returned  to  this  Court  by  a  writ  of  certiorari,  and  the  magistrate!, 
together  with  the  conviction,  have  returned  the  evidence  which  has  been  laid  before 
them  on  the  part  of  the  prosecution.  Several  objections  have  been  taken  bj 
Mr.  O'Hagan  to  the  conviction  itself,  which  is  in  the  statutable  form,  and  the  Gooit 
do  not  tlmik  that  those  objections  ought  to  prevail ;  but  the  evidence  also  having 
been  returned  upon  the  record,  it  was  submitted  by  cotmsd  for  the  defendant  tiiat  it 
was  not  sufficient  to  justify  the  conclusion  at  which  the  magistrates  had  arrived.  The 
charge  against  the  defendant  was  for  having  knowingly  harboured  and  concealed  ten 
ounces  of  foreign  manufactured  tobacco ;  and,  from  the  evidence  of  the  officer  of  excise^ 
it  appears  that  the  tobacco  was  found  lying  loose  in  an  open  drawer  of  the  defendant's 
shop,  and  the  witness  merely  stated  his  belief  of  the  fact  that  it  was  of  foreign  manu- 
facture,  and  appeared  cautiously  to  avoid  swearing  that  it  positively  was  so.  The  wit- 
ness did  not  state  his  reasons  for  arriving  at  that  belief,  and,  with  respect  to  tiie 
knowingly  harbouring  and  concealing  the  tobacco,  it  would  appear  primd  facie,  that 
it  had  not  been  concealed,  but,  on  the  contrary,  was  openly  exposed ;  however*  be 
that  as  it  may,  the  evidence  as  to  the  tobacco  being  of  foreign  manu&cture  was  uncer- 
tain and  defective,  and  therefore  the  conviction  ought  to  be  quashed. 

Crahfton,  J.,  was  of  opinion  that  the  conviction,  which  was  in  the  statutable  faai» 
was  valid  on  the  face  of  it,  but  in  his  opinion  the  magistrates  need  not  have  retunwrf 
the  evidence ;  but  it  was  now  on  the  record,  and  the  Court  were  bound  to  look  at  it 
The  evidence  might  disclose  a  case  of  suspicion  as  against  the  defendant,  but  could  aol 
warrant  a  conviction. 

Pebrxn,  J.,  expressed  his  concurrence. 

Comnction  puuked* 

(a)  Omitted  In  the  reports  of  last  Michaelmat  Term. 

(b)  Reported  hj  W.  St.  Lbgek  Babinoton,  Esq.,  Barriater-at-l«w, 
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Q.B.  Thursday f  January  22. 
TbJb  Queen  v.  The  Great  Western  Railway  Company. 

Bating  of  railways — Rateable  value — Deductions  from  gross  receipts, 

ay  company  were  the  sole  occupiers  of  a  line  qf  railway,  of  which  also  they  were  owners  ; 
were  also  sole  occupiers  and  lessees  of  two  branch  lines  of  railway,  on  all  of  which  they  ear-' 
m  a  large  trade  as  carriers.  As  lessees  of  the  two  branch  lines  the  company  incurred  a  eon^ 
ible  annual  loss ;  and  this  loss  was  incurred  by  them  solely  for  the  purpose  qf  benefiting  by 
\creased  traffic  occasioned  by  those  lines  on  the  main  line  qf  railway.  The  company  did  not 
'ain  or  repair  the  branch  railways,  or  the  buildings  connected  therewith ;  and  the  different 
ns  and  buildings  throughout  the  three  lines  were  rated  separately  from  the  railway, 
in  line  passed  through  the  parish  of  T.,  and  was  rated  in  that  parish  in  an  amount  aseer" 
I  by  taking  the  gross  receipts  of  each  mile  in  that  parish,  and  deducting  therefrom  various 
ses,  including  maintenance  of  way,  rates,  and  taxes  other  than  the  property-tax,  and  the 
U  depreciation  of  the  plant  or  moveable  stock,  together  with  interest  on  the  plant,  and  tenant's 
f .  Against  that  rate  the  company  appealed  j  and  upon  that  appeal  they  claimed  the  follouT" 
i  addition  to  the  above  deductions :  1st,  the  buildings,  stations,  Sfc,  rated  or  rateable  sna" 
'  from  the  railway ;  2nd,  the  depreciation  and  wear  and  tear  qf  rails  and  sleepers  (not 
led  in  the  above  item  of  ** maintenance  qf  way**);  3rdly,  a  per-centage  on  the  outisqf  m 
ng  the  company,  obtaining  the  Act,  and  other  original  expenses ;  Athly,  income-tax ;  bihly, 
onal  parochial  assessments,  not  actually  paid,  but  which  will  be  payable  in  consequence  ef 
cent  decisions  of  this  Court  on  the  rating  qf  railways :  6thly,  the  annual  total  loss  on  the  two 
h  lines.  There  was  no  station  or  building  in  the  parish  of  T.,  nor  any  extraordinary  profit 
tense. 

y  this  Court  on  a  ease  reserved,  that  the  first  deduction  ought  to  be  allowed,  but  not  the 
fifth,  or  sixth;  that  the  second  deduction,  though  correct  in  principle,  could  not  be  made  in 
2se,  because  no  annual  fund  had  in  fact  been  appropriated  for  the  purpose ;  and  that  the 
i  deduction  on  account  qf  the  income-tax  could  only  be  allowed  so  far  as  it  was  a  tenanfe^ 
tinguished  from  a  landlord's  tax.  In  ascertaining  the  amount  to  be  deducted  as  tenant e 
r  by  a  per-centage  on  the  value  of  the  plant,  the  respondents  contended  that  the  per-eentage 
I  be  on  the  depreciated  value  of  the  plant  at  the  time  qf  making  the  rate,  and  not  its  original 
',  and  this  Court  held  that  that  mode  was  correct, 

ON  appeal  against  two  several  rates,  bearing  date,  respectively,  the  drd  day  of 

November,  1842,  and  the  16th  day  of  February,  1843,  in  the  former  of  which 
!at  Western  Railway  Company  were  rated  as  occupiers  of  the  Great  Western 
y,  with  the  appurtenances,  in  respect  of  a  portion  of  the  said  railway,  ex- 
;  two  miles  and  one-sixteenth  of  a  mile  in  length,  within  the  said  parish,  and 
ing  thirty  acres  of  land,  at  the  sum  of  2,475/.,  and  in  the  latter,  in  respect  of  the 
roperty,  at  the  sum  of  3,093/.  15s.,  the  said  two  rates  being,  respectively,  at  the 
1,200/.  and  1,500/.  per  mile  ;  the  Court  of  Quarter  Sessions  for  the  county  of 
confirmed  the  said  rates,  subject  to  the  following  case  : — ^The  Great  Western 
y  Company  are  established  by  a  certain  Act  of  Parliament,  passed  in  the  fifth 

King  William  the  Fourth,  intituled,  "  An  Act  for  making  a  Railway  from  Bris- 
oin  the  London  and  Birmingham  Rfulway  near  London,  to  be  called  '  The  Ghreat 
n  Railway,'  with  Branches  therefrom  to  the  Towns  of  Bradford  and  Trowbridge, 
County  of  Wilts ;"  and  three  other  Acts  of  Parliament,  respectively  passed  in 
th  year  of  William  the  Fourth  and  first  and  second  years  of  her  present  Majesty 
Victoria.     Copies  of  these  Acts,  and  also  of  the  two  half-yearly  reports  made 

general  meetings  of  the  said  company,  held  respectively  on  the  18th  day  of 
;,  1842,  and  10th  of  February,  1843,  which  accompany  this  case,  and  are  ad- 
to  be  correct  statements,  are  to  be  deemed  to  constitute  part  thereof,  and  may 
ned  to  by  the  Court,  or  cither  party,  at  the  bearing  thereof, 
sr  the  power  contained  in  those  Acts,  or  one  of  them,  the  company  have  oom- 
ii  line  of  railway  from  Paddington,  in  the  county  of  Middlesex,  to  Bristol,  being 
ii  of  1 18  miles ;  and  this  railway,  for  two  miles  and  a  sixteenth  of  a  mile  tiiereot^ 
through  the  parish  of  Tilehurst. 
Great  Western  Railway  Company,  in  order  to  increase  the  traffic  on  their  line, 

and  were,  before  and  at  the  malong  of  the  rates,  lessees  of  a  branch  line,  from 
to  Taunton,  in  the  county  of  Somerset,  for  a  term  of  years,  on  the  terms  of 
to  the  proprietors  thereof,  for  the  use  of  the  whole  of  the  said  branch  line,  being 
ice  of  forty-four  miles,  including  the  right  to  use  the  stations,  and  the  r^t  of 
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taking  all  rates  and  tolls  for  the  conve3rance  of  passengers,  cattle,  and  goods,  tlie  vm 
of  50,000/.  per  annum. ' 

In  like  manner,  and  for  the  same  purpose,  the  said  company  became  lessees  of  & 
branch  line,  from  Swindon  to  Cirencester,  being  a  distance  of  ei^teen  miles ;  and  for 
the  use  of  which,  including  all  the  rights  and  privileges  above  mentioned,  the  said 
company,  at  the  making  of  the  rates,  were  liable  to  pay  to  the  proprietors  thereof  a 
rent  of  1 7,000/.  per  annum.  By  reason  of  the  incomplete  state  of  the  branch  railways, 
the  whole  length  of  the  permanent  way  worked  by  the  Grreat  Western  Railway  Can. 
pany,  both  as  proprietors  and  as  such  lessees,  amounted,  during  the  current  year  of 
rating,  to  175  miles  only. 

The  company,  as  such  lessees  of  the  two  last-mentioned  lines,  were,  in  fiact,  at  the 
time  of  making  the  rates,  incurring  annually  a  loss  of  10,500/.  over  and  above  the  aebul 
Ttet  receipts,  in  respect  of  those  two  branch  lines,  the  rents  exceeding  by  that  sum  the  stf 
profits  earned  on  those  lines ;  and  this  loss  was  incurred  solely  for  the  purpose  of  bene- 
fiting by  the  increased  traffic  occasioned  by  those  lines  on  the  Great  Western  RaUwt/f, 

The  appellants  do  not  themselves  maintain  or  repair  the  above  branch  railways,  or 
the  buildings  connected  with  them ;  but  they  pay  rates  in  respect  of  them,  and  they 
carry  on  the  business  of  carriers  jointly  on  the  whole  of  the  united  lines,  as  one  entiie 
concern. 

The  said  company,  since  the  passing  of  their  Act,  and  the  completion  of  the  railwEy, 
hare  not  only  taken  certain  tolls,  authorized  by  the  said  Act,  but  they  have  also  pro- 
vided the  locomotive  power  and  carriages,  and  have  themselves  conveyed  upon  all  tk 
three  railways,  passengers,  cattle,  and  goods,  for  hire,  in  addition  to  the  said  rates  and 
tolls ;  and,  in  point  of  fact,  the  said  company,  since  the  completion  of  the  said  rat 
ways,  have  been  in  exclusive  occupation  of  the  said  railways  as  carriers,  no  other  as* 
riera  having  availed  themselves  of  the  pri^eges  conferred  by  the  Act,  of  providing  cv- 
riagea  or  power  independent  of  the  company. 

Hiere  is  no  station  or  building  in  Tilehurst,  nor  is  there  any  extraordinary  profit  or 
expenses  in  the  repair  or  maintenance  of  the  way  in  that  parish ;  but  the  expenses  niy, 
for  the  purpose  of  these  rates,  be  fairly  taken  as  proportkmable  to  the  Inigth  ia  the 
parish,  as  compared  with  the  whole  length  of  the  united  lines. 

The  different  stations  and  buildings  throughout  the  lines,  are  to  be  considered  ti 
rated  separately  from  the  railway.  The  following  are  the  detailed  particulars  of  tk 
mode  in  which  the  rate  allowed  by  the  Court  of  Quarter  Sessions  was  ascertained  If 
the  parish  officers.  The  gross  receipts  of  each  mile  in  the  parish  of  lUehurst  vcn 
ascertained  to  be  3,680/. 

The  expenses  of  the  whole  line  of  the  three  railways,  during  the  period  to  which  tin 
rates  apply,  amounted  to  the  sum  of  257,205/.  14s.  lid.,  comprised  under  the  folloff* 
ing  heads : —  £.      9*  i- 

1.  Maintenance  of  way      49,648    6   S 

2*  Locomotive  account,  viz.,  coal,  coke,  repairs,  wages  to  drivers, 

firemen,  &c. ;  oil,  tallow,  and  all  other  incidental  expenses...     74,725    9   0 

3.  Carrying  account,  viz.,  wages  to  guards  and  conductors,  police, 

messengers    and    porters,    clothing,    repairs  of  carriages, 

stores,  &c ...     60,714  15   i 

4.  General  charges,  viz.,  superintendents'  and  clerks'    salaries, 

advertising,  printing,  stationery,  and  sundries,  including  tra- 
velling expenses  ...     23,126    2  11 

5.  Disbursements  for  repairs  and  alterations  of  stations  and  build- 

ings connected  with  the  railway        1,682    &  8^ 

6.  Compensation  for  fire  and  other  accidents,  and  other  annual  re- 

turns and  allowances  connected  with  the  trade         1,536  10  0 

7.  Government  duty  on  gross  receipts  from  passengers  ...         ...     25,783    4  o 

8.  Rates  and  taxes  of  aU  kinds,  assessed  on  the  company,  in  re- 

spect of  the  property,  and  actually  paid  (other  than  the  pro- 
perty, &c.)      11.340  14  5 

Direction  and  office  expenses        ••        •••      8,643    5   a 

Total.  £257,205  14  H 
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Adding  to  this  the  annual  depreciation  of  the  plant  or  moveable  stock  necessary  for 
working  the  whole  line  of  railway,  together  with  the  branches,  which  amounted  to 
20,000*.  a  year,  the  total  expenses  amounted  to  277,205/.  14s.  lid. ;  the  proportion* 
able  expenses  of  one  mile  being  i\jt^  of  the  whole  (1,584/.)* 

The  value  of  the  whole  plant  or  moveable  stock,  at  its  first  cost,  was  about  580,000/. 

On  this  sum  the  respondents  allowed  5/.  per  cent,  as  interest  on  that 

stock  £29,900 

10/.  per  cent,  as  tenants'  profits,  including  the  profits  of  trade 58,000 

£87,000 
The  portion  of  this,  in  respect  of  one  mile  in  Tllehurst  parish,  being  ^^th 

of  the  whole  £497 

From  the  gross  receipts  for  each  mile  in  Tilehurst  they  then  deducted  the  proportion 
of  the  above  expenses  chargeable  on  it,  and  the  portion  of  the  above  per-centiq^  due  in 
reqpect  of  it,  thus : 

Gross  receipts        £3,680 


£1,584  1  o  fxoj 

Interest  and  profits      ...  497  J '^* 

£1,599 


Tbis  balance  of  1,599/.  was  taken  by  the  respondents,  and  found  by  the  Sessions,  to 
iqyresent  the  net  rateable  value  of  each  mile  of  the  railway  in  Tilehurst  parish,  and  the 
Sessions  find  the  above  amounts  and  sums  to  be  correct,  but  submit  to  the  judgment 
of  this  Court  the  principle  on  which  the  calculation  is  founded,  and  the  propriety  and 
sufficiency  of  the  deductions.  They  further  state  that  the  per-centage  mentioned  above 
as  tenants'  profits  is  not  to  be  taken  as  the  actual  profits  of  the  company  from  trade» 
Uie  whole  of  their  receipts  and  profits  being,  in  fact,  derived  directly  from  their  trade ; 
but  the  Sessions  find  that  per-centage  to  include  such  a  reasonable  profit  of -trade  as 
would  induce  a  lessee,  who  carried  on  the  like  business  under  the  same  circumstances* 
to  forego  the  rest,  and  to  pay  it  as  rent. 

The  appellants  contended  that,  assuming  the  estimate  of  the  respondents  to  be 
fbonded  on  just  principles,  the  following  additional  deductions  ought  to  be  made* 

lat.  The  buildings,  stations,  shops,  sheds,  and  other  erections,  appurtenant  to  the 
Gfeat  Western  line  alone,  rated  or  rateable  separately  from  the  railway,  and  necessary 
£Dr  the  profitable  enjoyment  of  it,  may  be  taken,  for  the  purposes  of  these  rates,  as 
worth  35,000/.  a  year,  rateable  value  at  the  time  of  making  the  rates,  and  the  appellants 
ciaim  a  portion  of  this  sum  to  be  deducted  from  the  receipts  in  Tilehurst  parish, 
rp,  •   ^^  ,„  ,'        f  If  to  be  taken  as  i-fgth  of  the  whole,  296/.  per  mile, 
ims  aeduction  -[  jf  ^^  ^  ^^^  ^  ^^^^^i  of  the  whole,  200/.  per  mile. 
In  like  manner  the  annual  value  of  the  buildings,  stations,  &c.  on  the  two  branch  rail- 
ways above  mentioned  may  be  taken  at  10,000/.  per  annum ;  and  if  the  united  value  of 
thcBe  buildings,  in  all  the  three  railways,  is  a  proper  deduction,  then  the  deduction 
(being  tV?^^  °^  ^^^  whole),  257/.  per  mile. 

2nd.  I'he  appellants  further  claimed  a  deduction  in  respect  of  depreciation,  and  wear 
and  tear  of  rails  and  sleepers,  being  the  solid  timber  and  iron-work  of  the  Grreat  Western 
Railway  alone. 

This  expense  is  not  included  in  the  item  of  "  maintenance  of  way"  above  mentioned, 
nor  has  it  been  found  necessary,  as  yet,  by  the  company,  to  appropriate  any  annual 
fund  for  this  purpose,  because  this  expense  has  hitherto  been  taken  from  the  capital,  and 
not  deducted  from  the  revenue.  But  such  deduction,  if  proper,  is  to  be  taken  at  20,000/. 
a  year,  in  respect  of  the  whole  of  the  Great  Western  Railway,  exclusive  of  the  branches. 

If  divided  by  118,  the  amount  per  mile  is 1 69/. 

If  divided  by  175,  the  amount  per  mile  is  114/. 

3rd.  The  appellants  further  claim  the  following  deductions  : — 

Five  per  cent,  interest  on  420,000/.,  being  the  outlay  in  forming  the  Grreat  Western 
Railway  Company,  obtaining  the  Act  of  incorporation,  raising  ^e  capital^  and  other 
original  expenses,  21,000/.  per  annum. 
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4th.  Income-tax  paid  hy  the  company,  in  pursuance  of  statute  5  &  6  Vict.  c.  35, 
amounting  in  the  whole  to  10,000/. 

5th.  Additional  parochial  assessments  not  actually  paid,  but  which  will  be  pajrable 
in  consequence  of  the  recent  decisions  of  this  Court,  on  the  rating  of  railways,  12,000/. 
at  least. 

This  last  item  includes  the  rates  on  all  the  three  railways  occupied  by  the  oompany. 
It  has  not  yet  been  paid,  nor  can  it  be  clearly  ascertained  until  the  deductions  are  settled 
in  each  rate. 

6th.  The  annual  total  loss  on  the  two  branch  lines  already  referred  to,  10,500/. 

The  appellants  further  contended  that,  instead  of  ascertaining  the  tenants'  profits  by 
a  per-centage  on  the  original  value  of  the  plant,  or  moveable  stock,  they  will  be  more 
correctly  represented  by  a  per-centage  on  die  gross  receipts,  and  that  for  that  purpose, 
fifteen  per  cent,  on  3,680/.  should  be  deducted,  viz.  552/. 

It  was  stated,  on  the  part  of  the  respondents,  that  the  plant  or  moveable  stodcof  tiie 
company  was,  at  the  time  of  making  the  rate,  depreciated  in  value,  and  the  Seaskw 
£nd,  in  fact,  that  it  was  so  depreciated,  and  was  then  worth  about  500,000/.,  and  sot 
the  sum  of  580,000/.,  as  above  stated;  and  if  any  of  the  deductions  demanded  bj  the 
company  were  allowed,  then  the  respondents  claimed  to  take  such  reduced  value  as  die 
sum  upon  which  interest  and  tenants'  profits  should  be  calculated ;  that  is  to  say. 

15  per  cent,  on  this  sum  £75,000. 

and  the  portion  of  this  in  respect  of  a  mile  in  Tilehurst,  428/. 

The  Sessions  find  the  several  sums  and  particulars  above  mentioned  correct  in 
amount  for  the  purposes  of  the  present  case,  and  they  refer  to  this  Court  the  propridj 
and  principle  of  all  or  any  of  the  above  deductions. 

The  rates  are  to  be  confirmed,  quashed,  or  amended,  or  the  appeal  remitted  far  farther 
inquiry,  according  to  the  opinion  of  this  Court,  upon  all  or  any  of  the  abovejpointa. 

Whateley,  Tyrwhitt,  and  Bros,  in  support  of  the  order  of  Sessions,  (a) — The  dedoe- 
tions  already  allowed  by  the  parish  in  tJiis  case  are  sufiicient,  and  the  additional  dedoc- 
tions  claimed  by  the  company  cannot  be  allowed.  The  statute  6  &  7  Wm.  4,  c  96, 
8.  1,  which  has  settled  the  rule  on  this  subject,  provides  that  "  no  rate  for  the  relief  of 
the  poor  in  England  and  Wales  shall  be  allowed  by  any  justices,  or  be  of  any  fioive, 
which  shall  not  be  made  upon  an  estimate  of  the  net  annual  value  of  the  several  bore- 
ditaments  rated  thereunto— that  is  to  say,  of  the  rent  at  which  the  same  might  itUQii- 
bly  be  expected  to  let  from  year  to  year,  free  of  all  the  usual  tenants'  rates  and  taxes, 
and  tithe-commutation  rent-charge,  if  any,  and  deducting  therefrom  the  probable  aven^ 
annual  costs  of  the  repairs,  insurance,  and  other  expenses,  if  any,  necessary  to  TnaintaJB 
them  in  a  state  to  command  such  rent;"  and  the  question  here  is,  whether  the  deduotioos 
claimed  by  the  company  come  within  the  provisions  of  that  clause.  Now  the  first  de- 
duction ckimed  is  in  respect  of  the  buildings,  stations,  &c.  appurtenant  to  the  railway, 
and  separately  rated  or  rateable  ;  but  there  is  no  ground  for  that  deduction,  becuiie, 
vdiatever  increases  the  beneficial  occupation  adds  to  &e  rateable  value;  each  parish  mA 
he  rated  according  to  the  annual  value  therein ;  and  it  makes  no  difierenoe  in  princ^k 
that  the  railway  goes  through  more  parishes  than  one,  and  that  the  parish  in  qnestioB 
contains  no  station  or  other  appendage  of  the  railway.  (22.  v.  The  London  and  SmA 
Western  Railway  Company,  1  Q.  B.  585.)  In  R.  v.  The  Grand  Junction  Railway  QmpaH9 
(4  Q.  B.  24,  and  ante,  p.  32) ,  it  appears  that  the  parish  ofiicers  allowed  this  item  of  deduc- 
tion ;  (b)  and  the  propriety  of  it,  therefore,  has  not  been  discussed.  [Wilioajis,  J."- 
Suppose  these  buildings  are  rated  to  their  full  value  in  other  parishes  ?]  That  on 
make  no  diflference ;  they  are  not  rated  over  again  in  this  parish ;  but  the  land  in  tiiii 
parish  is  rated  in  respect  of  the  increased  value  which  is  given  to  it  by  the  oocnpatiflB 
of  these  buildings  elsewhere ;  and  that  principle  of  rating  is  now  well  established.    It 


(a)  Thif  case  was  argued  Wednesday,  Not.  13,  and  buflding  and  repdring  woxkt  a 

1844,  eoram  Lord  Denman,  C.  J.,  ¥alliam8,  J.,  throngliont  the  railwmy,  have  been  and  am  . 

Coleridfce,  J.,  and  Wightman,  J.  rated  in  theseferalparitbeainwhich  tbeyaitAi- 

(6)  In  R,  f.  The  Grand  Junction  Ratlvoay,  the  ated,  although  necessarily  need  and  oeevpled  for  tie 

parish  officers  ascertained  the  gross  yearly  reeeipts  purposes  of  and  in  connection  with  It,  and  wHhtht 


of  the  company  throughout  tlMir  railway,  and  then     conduct  of  the  traffic  upon  it),  the 

made  therefrom  (amongst  others)  the  foUowing  de-     ther  deducted  the  Uix  annual  value  tiMfCol*" 

daetk>n  :  *'  Fifthly  (as  the  sUtions,  offices,  stores, 
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R.  V.  The  Trustees  of  the  Duke  of  Bridgewater  (9  B.  &  C.  68),  the  rate  was  imposed 
in  respect  of  property  consisting  of  "  a  canal,  towing-path,  and  warehouses,  and  offices 
adjacent ;"  and  there  the  Court  held  that  that  property  ought  to  be  rated  upon  the  sum 
a  tenant  would  give  for  it  as  rent ;  and  so  in  E,  y.  Palmer  (1  B.  &  C.  546),  where  a 
navigable  river  formed  the  boundary  of  two  parishes,  each  parish  extending  to  the  cen- 
tre of  the  river,  it  was  held  that  the  proprietors  were  rateable  in  each  parish  for  a  moiety 
of  their  profits,  although  all  the  goods  were  landed  and  all  the  tolls  received  in  one  of 
tiie  parishes  only ;  and  no  attempt  was  made  to  obtain  any  deduction  on  account  of  the 
buildings  separately  rateable  in  that  one  parish.  The  earnings  in  the  parish  must  be  the 
basis  of  the  calculation,  and  if  the  profits  per  mile  vary  in  the  diflferent  parishes,  the  rate 
mnst  vary  accordingly.  (B.  y.  Kingswinford,  7  B.  &  C.  236  ;  B.  v.  Lower  Mitton, 
9  B.  &  C.  810.)  In  the  latter  case  it  appeared  that  the  Stafford  and  Worcester  Canal 
Company  had  made  a  communication  between  their  canal  and  the  river  Severn,  by 
means  of  a  basin,  steam-engine,  and  two  locks,  all  situate  in  the  hamlet  of  Lower 
Mitton;  and  besides  a  mileage-toll  for  passing  along  the  line  of  the  canal,  they 
diarged  an  additional  toll  of  Id.  per  ton  on  all  boats  passing  from  the  canal  to  the  Severn, 
or  from  the  Severn  to  the  canal,  by  means  of  these  locks ;  they  were  rated  in  Lower 
Mitton  not  only  for  the  part  of  the  canal  within  that  hamlet,  and  the  proportionate 
pert  of  their  profits  arising  from  the  mileage-toll,  but  for  the  basin,  locks,  and  steam- 
engine  above  mentioned,  and  the  whole  of  the  profits  arising  from  them ;  and  against 
this  they  appealed,  on  the  ground  that  they  were  not  rateable  in  Lower  Mitton  for  the 
whole  of  the  profits  deriv^  from  these  locks,  but  rateable  in  the  several  parishes 
through  which  the  canal  passed  in  proportion  to  the  length  of  the  canal  in  each  parish ; 
but  the  Court  held  that  they  were  properly  rated  in  Lower  Mitton  upon  the  whole  of 
the  profits  derived  from  the  locks,  &c.,  because  those  profits  arose  not  from  the  canal 
generally,  but  from  the  locks,  basin,  and  engine  alone,  which  were  erected  upon  land 
in  Lower  Mitton.  If  then  the  whole  separate  benefit  of  the  lock  is  to  be  rated  in  the 
parish  in  which  the  lock  is  situate,  in  what  way  can  the  earnings  of  the  canal  be  made 
smaller  in  a  parish  where  there  is  no  lock,  by  the  higher  rate  which  is  imposed  in  other 
parishes  where  there  are  locks  ?  And  if  that  be  the  true  principle  of  rating,  a  railway 
company  can  claim  no  deduction  from  their  rate  in  a  parish  where  there  is  no  station, 
on  account  of  the  higher  rate  in  parishes  where  there  are  stations.  Suppose  that  a 
tenant  takes  in  one  parish  pleasure-gardens,  which  mainly  depend  for  their  profits  upon 
hotels  situate  in  other  parishes,  could  he  be  rated  in  the  former  parish  for  any  tlung 
except  for  the  value  of  the  gardens  there  improved  by  the  proximity  of  the  hotels  in 
the  next  parish  ?  Clearly  not ;  and  if  the  hotel  should  at  any  time  be  shut  up,  tiien 
the  rent  which  he  would  give  and  the  rate  would  vary  accordingly.  For,  as  was 
tttd  in  R.  V.  The  Grand  Junction  Railwaay  Company^  it  must  never  be  forgotten 
that  the  propriety  of  a  poor-rate  can  only  be  determined  upon  the  actually  exist- 
ing fiicts.  At  all  events  the  deduction  ought  to  be  confined  to  the  main  line; 
it  cannot  apply  to  the  branch  lines,  of  which  the  company  are  lessees  only. 
Secondly,  the  appellants  daim  a  deduction  for  depreciation,  find  wear  and  tear  of  raUs 
and  sleepers,  being  the  solid  timber  and  iron-work  of  tiie  Great  Western  Railway 
alone.  This  claim  is  probably  founded  upon  a  passagp  in  12.  v.  Tomlinson  (9  B.  &  C. 
168),  which  has  been  followed  in  one  or  two  other  cases,  but  was  the  first  in  which 
any  deduction  on  account  of  permanent  depreciation  was  attempted.  In  that  case, 
lands  and  houses  had  been  rated  in  different  proportions,  and  the  Court  refrised  to 
decide  whether  the  rate  was  unequal,  or  to  quash  it  on  that  ground ;  Bayley,  J.,  ob- 
serving, that  the  expenses  of  repairing,  or  "  rebuilding"  maintaining,  or  "  reproducing^** 
anight  render  a  lower  proportion  of  rate  upon  houses,  and  a  higher  upon  lands,  an  equal 
rate.  But  that  is  clearly  inaccurate ;  for  this  is  an  occupier's  tax,  and  it  matters  not 
whether  the  owner  or  the  tenant  be  the  occupier,  the  liability,  as  occupier,  is  the  same; 
hot  who  ever  heard  of  the  tenant  being  bound  to  rebuild  ?  The  tenant  is  liable  for 
substantial  repairs,  but  he  is  not  liable  also  to  reproduce  the  premises,  if  they  should 
ever  feJl  into  decay.  In  R.  v.  Lower  Mitton  (9  B.  &  C.  810),  it  was  also  said,  that 
the  annual  profit  of  the  locks  should  be  estimated  at  the  rent  which  a  tenant  would 
give  for  them,  he  paying  poor-rates,  repairs,  and  all  annual  expenses  necessary  for 
making  these  productions ;  and  that  a  further  deduction  should  be  made  from  that  rent. 
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when  the  subject  of  the  rate  is  of  a  perishable  nature,  towards  the  expense  of  renev* 
ing  or  reproducing  it ;  and  the  case  of  R.y.  The  Trustees  of  the  Duke  of  Briigemsttf 
(9  B.  &  C.  68)  was  cited  in  support  of  that  position  ;  but  that  is  altogether  a  mistafa, 
for  the  Bridgewater  case  decides  no  such  thing ;  and  if  the  principle  were  comet,  k 
would  apply  even  to  land,  for  land  itself  is  of  a  sufficiently  perishable  nature  to  xeqniR 
renovation  at  certain  intervals,  in  order  to  make  it  profitably  productive.  The  case  tf 
R.  V.  The  Cambridge  Gas  Company  (8  Ad.  &  Ell.  73,  3  Nev.  &  P.  262)  teems  also  to 
sanction  a  deduction,  on  account  of  a  renovation  fiind.  In  that  case,  the  Gnnbri^ge 
Ghs  Company  were  rated  for  their  gas-works,  and  the  pipes  laid  down  through  tiie  & 
ferent  streets  of  Cambridge,  for  the  purpose  of  conveying  the  gas,  upon  the  sum  at  nM 
the  works  were  let  to  a  tenant ;  and  the  Court  held  that,  talung  that  whole  sum  as  tk 
proper  foundation  for  the  rate,  inasmuch  as  the  works  were  of  a  perishable  nature,  aui 
a  sum  should  be  deducted  as  would  be  sufficient  annually  to  keep  them  in  repair,  setmg 
upon  the  case  of  R,  v.  Lower  Mitton,  already  referred  to ;  but  the  true  principle  is,  tiat 
no  deduction  can  be  allowed,  except  for  actual  repairs.  The  words  of  the  Act  of  ftr* 
liament  alone  make  this  clear ;  for  it  provides  that  the  rate  is  to  be  made  upon  an  eiti* 
mate  of  the  rent  at  which  the  premises  "  might  reasonably  be  expected  to  teifremym  \ 
to  year,  free  of  all  the  usual  tenants'  rates  and  taxes,  &c.,  and  deducting  therefrom  tk 
probable  average  annual  costs  of  the  repairs,  insurance,  and  other  expenses,  if  njr 
necessary  to  maintain  them  in  a  state  to  command  such  rent ;"  that  is,  a  rent  frm 
year  to  year :  that  which  the  statute  contemplates,  therefore,  is  a  tenancy  from  yetr  to  < 
year,  which  implies  a  new  taking  every  year  (22.  v.  St.  Pamcras,  12  L.  J.,  M.  C,  N.Sii 
131),  and  is  quite  inconsistent  with  any  liability  to  provide  for  future  and  distant  cos^ 
tingencies.  This  deduction,  however,  is  claimed  in  addition  to  a  large  deduction  (at 
repairs,  as  a  fund  for  the  restoration  of  the  sohd  wood  and  iron- work  of  the  railway*  if 
it  should  ever  be  wanted.  R,  v.  The  Grand  Junction  RaUway  is  no  authority  on  tkb 
point,  because  there  this  item  also  was  admitted  without  discussion ;  and  the  Court  adf 
decided  tliat  enough  had  been  deducted,  not  that  all  the  deductions  were  proper.  F^ 
ther,  in  point  of  fact,  no  such  fund  has  been  or  ever  will  be  created.  In  R.  y.  Tfte  BM 
Dock  Company  (5  M.  &  S.  394),  an  exemption  from  rating  was  claimed,  on  the  grooii 
that  the  company  had  incurred  expenses  in  rebuilding  their  dock,  so  large,  as  to  s«il> 
low  up  all  their  profits ;  but  this  Court  would  not  allow  that  daim.  The  third  itencf 
deduction  claimed  by  the  company  is  5  per  cent,  upon  420,000/.,  being  the  outliy  ii 
forming  the  Ghreat  Western  Railway  Company,  obtaining  the  Act  of  inooipontuB, 
raising  the  capital,  and  other  original  expenses — 21,000/.  per  annum.  Upon  no  priii» 
ciple  of  rating  can  those  expenses  be  allowed ;  they  would  in  no  way  enter  into  te 
consideration  of  a  tenant,  in  estimating  the  rent  which  he  would  give  for  any  part  of  te 
railway.  In  rating  a  gentleman's  estate,  it  would  be  as  reasonable  to  deduct  the  <a[» 
pense  of  conveyances.  The  original  outlay  is,  no  doubt,  a  permanent  drawback  on  tije 
profits  of  the  company ;  but  it  is  not  on  that  account  a  ground  of  deduction.  This  v 
like  the  claun  made  in  jR.  v.  Woking  (4  Ad.  &  £11.  40),  and  disallowed.  In  that  eue 
the  proprietors  of  a  river  navigation,  formed  under  an  Act  of  F^Hament,  were  hdi 
rateable  to  the  relief  of  the  poor  in  every  parish  through  which  it  passed,  in  pn* 
portion  to  the  profit  derived  from  the  navigation  in  that  parish ;  and  in  estimating  tbit 
profit,  it  was  decided  that  no  allowance  was  to  be  made  in  respect  of  sums  payaUe  hf 
the  .Act  of  Parliament,  as  compensation  to  persons  injured  by  the  navigation,  out  of 
the  profits  of  the  undertaking,  such  sums  being  only  "in  the  nature  of  rent-chaigei,'' 
and  not  affecting  the  value  of  the  occupation.  The  fourth  claim  is  on  account  of  the 
income-tax  paid  by  the  company  ;  with  regard  to  which  it  is  only  necessary  to  vf* 
that  that  is  the  o^iTier's,  and  not  the  occupier's  tax.  The  fifth  claim  of  deduction  os 
account  of  additional  parochial  assessments,  not  actually  paid,  but  which  will  bepajibk 
in  consequence  of  the  recent  decisions  of  this  Court,  is  one  which  refutes  itself;  forte 
rule  of  rating  is,  that  the  rate  must  be  on  the  actually  existing  value.  (R.  v.  The  (?rW 
Junction  Railway  Company,  4  Q.B.  35.)  The  sixth,  on  account  of  the  annual  total  Ion « 
the  two  branch  hues  belonging  to  the  company,  is  also  without  foundation.  The  cMt 
finds,  that  in  order  to  increase  the  traffic  on  the  main  Hue,  the  company  were  incnrnns 
annually  a  loss  of  10,500/.  on  the  two  branch  hues.  This  claim,  therefore,  rests  npQB 
a  confusion  between  a  beneficial  and  a  profitable  occupation ;  the  former  of  whidi  A 
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but  the  latter  is  not,  neoeeeary  to  rateability.     R.  ▼.  Parrott  (5  T.  R.  593),  where  tiie 
kiieea  of  a  colliery,  being  rated  for  it,  appealed  on  the  ground  that  their  occupancy  of 
it  was  not  beneficial ;  that  they  had  worked  it  for  the  last  three  years  at  a  loss.     It 
appeared  that  they  knew  it  would  be  a  losing  adventure  when  they  took  it,  but  their 
iadncement  to  do  so  was,  that  a  mine  of  their  own  adjoined  it ;  and  the  only,  or  at 
ktat  the  cheapest,  way  to  get  to  work  it,  was  by  working  through  this  colliery  to  it ; 
nd  the  Court  held,  that  t^ey  were  rateable ;  they  were  the  occupiers,  and  the  pro- 
party  was  rateable,  and  it  was  no  answer  to  say  that  they  had  made  an  unprofitable 
bv^Eon  with  their  landlord  ;  but  that  is  all  that  the  company  say  in  the  present  case. 
The  same  principle  is  laid  down  in  R,  v.  Mirfidd  (10  East,  219),  R.  v.  Attwood  (6 
B.  &  C.  277).  R.  V.  Chaplin  (1  B.  &  Ad.  926),  and  R,  v.  Vange  (2  Gale  &  D.  474, 
)  Q.B.  242).     In  the  latter  case  it  appeared  that,  in  1821,  one- third  of  certain  lands 
in  an  island  were  conveyed  to  C,  in  consideration  of  his  inclosing  and  defending  the 
«1k^  island  against  the  overflowing  of  the  Thames.     The  lands  so  conveyed  are  called 
"third-acre  lands,"  and  the  other  lands  the  "free  lands."     By  32  Geo.  3,  c.  31,  for 
the  more  effectually  embanking  the  island,  commissioners  were  empowered  to  tax  the 
ovners  and  occupiers  of  "  third-acre  lands,"  to  their  full  amount ;  and  if  the  sum 
nued  therefrom  should  be  insufficient,  then  to  tax  the  "free  lands."     On  appeal 
against  a  poor-rate,  assessed  upon   an  owner  of  a  farm,  consisting  of  "  third-acre 
luids,"  the  Sessions  granted  a  case,  stating  that  the  island  formed  part  of  several  pa- 
rishes, that  the  embankment- tax  raised  from  the  appellant  and  other  persons,  to  whom 
*' third-acre  lands"  had  passed,  had  for  several  years  been  equal  to  the  rack-rent,  or 
illl  annual  value  of  those  lands ;  that  the  appellant  paid  nothing  for  the  purchase  of 
the  farm,  and  that  the  sum  raised  from  him  for  the  current  and  preceding  years  was 
123/.     The  case  submitted  to  the  Court  the  following  question : — "  Whether  the  said 
9BBk  of  123/.  ought  to  be  deducted  from  the  assumed  gross  rental,  in  estimating  the 
ttnual  rateable  value  of  the  farm  ?"  and  the  Ck>urt  hdd,  that  there  was  a  beneficial 
«oeapation  by  the  appellant,  and  that  the  said  sum  of  123/.  ought  not  to  be  so  de- 
dieted.     Another  question  raised  upon  this  case  relates  to  the  mode  of  ascertaining  the 
tenant's  profits :  by  the  appellants  it  is  contended,  that  a  per-centage  on  the  gross 
leeeipts,  and  by  the  respondents,  a  per-centage  on  the  original,  or  rather  the  present 
dqpcedated  value  of  the  plant,  will  most  correctly  represent  them ;  and  the  latter  is  the 
principle  adopted  in  R,  v.  The  Grand  Junction  Raiiway  Company,  R.  v.  7^  London 
aad  South"  Western  Railway,  and  R.  v.  The  Cambridge  Gas  Company.     It  is  difficult 
to  understand  what  connection  there  is  between  the  gross  receipts  and  the  tenant's 
profits ;  the  tenant's  profits  depend  upon  the  capital  and  skill  employed,  and  the  risk 
ncuned ;  not  upon  the  gross  receipts,  for  the  gross  receipts  may  be  very  large  and 
the  profits  nothing.     Further,  the  mode  of  calculation  suggested  by  the  appellants 
■volves  that  principle  of  mileage  division,  which  was  held  to  be  wrong  in  ^.  v.  The 
bndem  and  South  Western  Railway,     It  is  true  that  in  R.  v.  The  Grand  Junction  Rail- 
9sy,  that  principle  was  adopted,  and  every  mile  was  treated  as  rateable  at  the  same 
Qte;  but  there  it  was  done  by  consent ;  and  consensus  tollit  errorem.     Here,  however, 
|be  parish  officers  have  taken  the  value  of  the  plant  as  the  capital  necessarily  embarked 
it  the  undertaking,  and  have  allowed  a  per-centage  on  that  sum  to  be  deducted  aa 
t^ent's  profits ;  and  that  is  the  correct  mode  of  calculation  according  to  the  provi- 
rioni  of  the  Parochial  Assessment  Act.  {R,  v.  Capel,  12  Ad.  &  E.  382.)     r<}one  of  the 
additional  deductions,  therefore,  claimed  by  the  company  can  be  allowed^  and  the  rates 
aUht  be  confirmed. 

M.  D,  Hill  and  Carrington,  contrit. — It  is  not  disputed  that  the  rateable  value  is 
to  be  ascertained  by  taking  as  a  basis  the  gross  receipts  of  the  company,  and  making 
^haefrom  all  proper  deductions ;  but  the  question  is  as  to  the  propriety  of  the  dedue« 
QoM  claimed.  This  mode  of  calculation,  however,  renders  it  necessary  to  apply  the 
vUir  cases,  cited  on  the  other  side,  with  great  caution ;  because,  excepting  the  two  last, 
ttey  all  proceed  on  a  different  principle.  Those  cases  may  be  divided  into  two  classes : 
te  in  which  the  rate  has  been  ascertained  by  a  comparison  of  the  subject-matter  of  the 
VMe  with  other  lands  or  houses  in  the  neighbourhood,  so  as  to  ascertain  its  maiket- 
tkle  ndae ;  the  other,  that  of  canals  and  similar  property,  where  the  tolls  are  taken  aa 
thecfifierion  of  the  rate,  as  in  12.  v.  The  Duke  of  Bridgewater's  Trustees,  even  though  a 
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portion  of  the  profits  arises  not  from  the  tolls  taken  by  the  proprietors,  but  from  their 
trade  as  carriers.  Now  the  first  deduction  is  claimed  thus : — "  The  buildings,  8tatioiii» 
shops,  sheds,  and  other  erections  appurtenant  to  the  Ghreat  Western  line  akme,  rated 
or  rateable  separately  from  the  railway,  and  necessary  for  the  profitable  enjoyment  of  it^ 
may  be  taken,  for  the  purposes  of  these  rates,  as  worUi  35,000/.  a  year,  rateaUe  yt^ 
at  the  time  of  making  the  rates,  and  the  appellants  claim  a  portion  of  this  sum  to  be 
deducted  from  the  receipts  in  Tilehurst  parish."  It  is  therefore  clear  that  these  build- 
ings are  necessary  for  the  profitable  use  of  the  railway  ;  they  contribute  to  earn  put 
of  the  profits.  No  doubt  if  the  earnings  in  different  parishes  vary,  the  rate  must  ntj 
accordingly ;  but  for  the  purpose  of  ascertaining  what  all  the  parishes  on  the  line  etn, 
by  a  mileage  division  of  the  whole  line,  and  by  the  process  here  adopted  by  exhausting 
the  whole  receipts,  it  matters  not  whether  the  earnings  in  different  parishers  vaiy  or 
not ;  it  is  quite  evident  that  the  stations  must  be  treated  as  a  burden  on  the  companj, 
not  earning  profits  separately  by  themselves,  but  necessary  to  the  earning  of  profits  iff 
the  railway.  If  the  Act  had  required  separate  payments  for  the  use  of  the  statioos  and 
the  conveyance  on  the  railway,  then  this  deduction  could  not  have  been  claimed ;  but 
that  is  not  so ;  if  then  no  deduction  is  allowed  on  account  of  that  burden,  how  can  it  be 
said  that  the  profits  of  the  company  are  not  over-stated  ?  There  is  no  distinctioB 
between  this  expense  and  that  incurred  by  a  canal  company  in  bringing  water  fnm 
a  distance,  on  account  of  which  a  deduction  has  been  allowed.  (R,  v.  The  Orferi 
Canal  Company,  10  B.  &  C.  163.)  It  matters  not  that  there  are  no  stations  in  dni 
particular  parish ;  the  question  is,  whether,  if  there  were  no  stations,  the  railway  would 
earn  in  this  parish  the  sum  stated,  or  indeed  any  thing  at  all  ?  This  allowance  HM 
made  in  the  case  of  12.  v.  The  Grand  Junction  Railway  without  dispute,  although  dak 
case  was  very  carefully  setUed  by  Mr.  Smirke  on  behalf  of  the  parish.  As  to  tbe 
apportionment  on  this  deduction  between  the  parish  in  question  and  the  other  paridiM 
on  the  line,  inasmuch  as  it  is  impossible  to  apply  the  use  of  any  station  to  any  limited 
part  of  the  line,  there  can  be  no  fairer  mode  than  to  set  it  at  the  proportion  which  tbe 
receipts  in  the  parish  bear  to  the  receipts  on  the  whole  line.  It  is  not  disputed  tbit 
all  the  stations,  &c.  are  rateable  where  tixey  stand ;  then  out  of  what  fund  is  that  nte 
to  be  paid  ?  Out  of  the  fund  which  consists  of  the  whole  receipts.  Suppose  thexe  wm 
a  station  in  the  parish  of  Tilehurst,  then  in  addition  to  the  rate  payable  upon  the  eiro- 
ings  of  the  railway  there,  a  rate  must  also  be  paid  for  the  station;  and  would  it  be 
reasonable  that  the  parish  of  Tilehurst  should  pay  the  whole  of  the  additional  nte, 
when  the  station  is  just  as  useful  to  the  next  parish  ?  Secondly,  a  deduction  ou^to 
be  allowed  for  the  lasting  depreciation  of  the  permanent  way,  and  "  the  wear  and  tear  cf 
rails  and  sleepers,  being  the  solid  timber  and  iron  work  of  the  Great  Western  RailvtJ 
alone,"  It  is  admitted  that  if  a  fund  were  actually  set  apart  for  this  purpose,  it  must  be 
allowed ;  but  whether  the  company  choose  to  take  that  course  or  not,  cannot  affect  tbe 
claim  to  this  allowance,  because  the  case  must  be  treated  as  if  they  had  done  so.  h 
may  be  neglectful  on  the  part  of  the  directors  not  to  have  done  it ;  but  that  is  a  qoei- 
tion  between  them  and  their  proprietors.  In  R,  v.  The  Hull  Dock  Company  (5  M.& 
S.  394),  it  appeared  that  a  sum  was  suddenly  required  for  repairs,  so  large  tiiatiae 
particular  year  no  profit  could  be  gained,  and  the  company  sought  to  be  relieved  bom 
a  rate  on  that  account,  but  the  Court  refused ;  and  the  company  having  before  M 
time  divided  profits.  Lord  EUenborough  said  that  the  company  ought  to  have  kept  in 
reserve  a  fund  for  purposes  of  this  sort.  There  is  no  distinction  in  principle  between 
this  deduction  and  that  for  maintenance  of  way,  which  includes  the  annual  regntip 
continuing  repairs  cannot  avoid  the  necessity  of  renewal  at  some  time  or  other;  sad 
renewal,  therefore,  is  an  expense  necessary  to  maintain  the  railway  "  in  a  state  to  cone 
mand  such  rent,"  as  the  statute  declares  to  be  tbe  test  of  rateable  value.  This,  tbeie' 
fore,  cannot  be  considered  altogether  a  prospective  deduction ;  the  profits  commnmkt 
annis  are  the  proper  subject  of  the  rate ;  and  this  deduction  must  be  made  in  order  li 
arrive  at  those  profits.  The  principle  of  rating  is  to  reduce  every  thing  to  an  avenp; 
for  so  are  the  words  of  the  statute :  "  deducting  therefrom  the  probable  average  aoiw 
costs  of  the  repairs,  &c."  In  R,  v.  Tomlinson,  where  houses  and  lands  had  been  ntei 
in  different  proportions,  and  the  question  was,  whether  any  allowance  ought  to  be  mad!* 
in  regard  to  the  houses,  for  the  expenses  of  rebuilding  or  reproducing,  as  wdl  le 
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repairing.  Bayley,  J.,  intimated  his  opinion  that  the  question  stood  on  the  same  foeting 
n  if  the  landlord  had  put  aside  a  fund  for  the  purpose ;  which,  in  point  of  fact,  is  never 
done.  How  indeed  can  it  he  contended  that  the  rights  of  third  persons  arc  to  be  varied 
bjr  the  conduct  of  the  directors  in  putting  aside  this  fund  or  not  ?  If  a  proprietor  of  the 
company  should  complain  that  the  directors  had  paid  too  large  a  dividend,  and  that 
ihey  ought  to  have  provided  for  this  expense,  whenever  it  should  occur,  that  would  be 
a  very  proper  question  to  be  agitated  in  the  company;  but  how  can  it  affect  the^tf^ 
tertii  ?  It  is  beyond  all  question  that  this  renewal  or  reproduction  of  the  solid  parts 
of  the  railway  is  as  necessary  an  expense  at  some  time  or  other  as  that  of  the  conti- 
wnDg  repairs  from  day  to  day ;  but  then  it  is  said.  "  Postpone  the  evil  day ;  wait  till  the 
apeuse  arises."  What  would  be  the  consequence  ?  The  time  arrives ;  the  whole  pro- 
ft8  are  absorbed ;  the  deduction  is  then  claimed ;  and  the  answer  it  meets  with  is  pre- 
diely  that  given  to  the  Hull  Dock  Company  :  "  You  ought  to  have  allowed  for  this  in 
fcrmer  years ;  we  can  only  look  to  the  value  of  the  property  communibvs  annis.'*  The 
next  item  of  deduction  claimed  is  five  per  cent,  interest  on  420.000/..  being  the  outlay 
in  the  formation  of  the  company,  obtaining  the  Act  of  incorporation,  raising  the  capi- 
tal, and  other  original  expenses.  This  deduction  rests  upon  the  same  principle  as  all 
other  necessary  expenses ;  and  the  plant  or  stock  in  trade  of  the  company  was  not 
i&ore  necessary  for  the  purposes  of  the  trade  than  was  the  Act  of  Parliament  under 
which  all  their  proceedings  are  carried  on.  The  capital  of  the  company  was  of  course 
diminished  by  all  the  previous  costs  of  procuring  the  Act.  &c..  and  in  this  process  of 
arriving  at  the  rateable  value  by  exhausting  the  gross  receipts,  a  deduction  must  be 
nude  on  that  account.  So  with  respect  to  the  income-tax ;  that  is  an  outgoing  which 
h  not  to  be  distinguished  from  any  of  the  other  outgoings  in  respect  of  which  deduc- 
tions are  made  without  dispute ;  of  course,  it  must  come  out  of  the  gross  receipts. 
The  fifth  item,  on  account  of  additional  parochial  assessments  which  will  have  to  be 
paid  in  consequence  of  the  recent  decisions  of  this  Court,  is  objected  to  as  being 
entirely  in  pro$pectu ;  but  that  is  necessarily  so ;  for  if  the  rate  were  to  be  governed 
ihogether  by  the  payments  actually  made  within  the  year,  there  must  be  a  new  assess- 
aient  every  year ;  which  would,  of  course,  be  attended  with  the  greatest  possible  incon- 
venience and  injury  to  parishes,  and  would  be  incorrect  in  principle ;  for  the  object 
Ung  to  establish  something  as  near  the  permanent  value  as  possible,  which  may  be 
appoded  to  ^m  time  to  time,  that  which,  though  prospective,  is  reasonable  and  pro- 
bable, must  be  included  in  the  calculation.  The  next  deduction  claimed  is  on  account 
of  the  annual  loss  incurred  by  the  two  branch  railways.  That  loss  is  incurred  for  the 
«ake  of  bringing  traffic  to  the  main  line ;  and  this  parish  enjoys  its  share  of  that 
increase  of  traffic  ;  must  it  not  therefore  pay  its  share  of  the  burden  ?  Take  the  case 
of  an  hotel,  with  pleasure-gardens  on  the  o})posite  side  of  a  river,  and  a  ferry  across, 
and  suppose  the  rateable  value  to  be  obtained  by  taking  the  gross  receipts,  would  not 
Ac  expense  of  ferrying  persons  across  be  a  proper  subject  of  deduction  ?  So  here,  by 
Bieans  of  the  branch  lines  of  railway,  the  main  line  brings  to  London  passengers  who 
voold  not  otherwise  come ;  and  therefore,  though  the  branches  entail  upon  the  com- 
pany a  certain  loss,  yet  they  increase  the  profits  on  the  main  line,  and  the  main  line 
jinted  upon  the  value  so  increased.  The  branch  is  a  feeder  to  the  main  line ;  and  it  is 
Was  reasonable  that  a  deduction  should  be  made  on  account  of  that  expense,  as  that 
t  deduction  should  be  made  from  the  rate  upon  a  canal  for  the  expense  of  feeding  it 
^tfa  water ;  the  incurring  of  the  expense  is  in  both  cases  a  condition  precedent  to  the 
gaining  of  the  profits.  This  has  been  likened  to  R.  v.  Parrott  (5  T.  R.  593) ;  but 
there  the  question  was  quite  different ;  the  parties  rated  were  actually  paying  rent  for 
the  property,  but  they  contended  that  as  it  was  a  losing  speculation,  they  were  not 
Jihie  to  be  rated ;  the  Court,  however,  held  that  as  long  as  they  occupied  it,  the  occu- 
pation must  be  taken  to  be  beneficial ;  but  here  the  appellants  make  no  such  claim. 
^  doubt  the  company  would  be  rateable  in  respect  of  their  occupation  of  those  branch 
fines ;  but  the  question  here  is.  whether  it  is  not  a  necessary  condition  of  their  earning 
the  present  amount  of  receipts  that  they  should  incur  this  expense  ;  and  if  so.  how 
does  it  dififer  from  any  other  necessary  expense  ?  Lastly,  as  to  the  mode  of  ascer- 
taming  the  tenant's  profits,  a  per-centage  on  the  original  value  of  the  plant  is  not  the 
iMBt  aatisfiactory  mode ;  still  less  on  the  existing  value,  considering  its  liability  to  rapid 
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depreciation.  The  argument  of  the  respondents  amounts  to  this ;  that  the  company 
ought  to  suffer  because  their  property  diminishes  in  value ;  or,  in  other  words,  as  their 
property  becomes  less  valuable,  their  rate  is  to  be  higher.  The  tenant  moat  have  larger 
profits,  where  his  capital  is  liable  to  rapid  depreciation,  or  where  it  is  small  in  amount; 
and  therefore  a  per-centage  on  the  amount  of  business  done  is  a  more  juat  and  certaia 
mode  of  arriving  at  the  proper  amount  to  be  allowed  under  this  head. 

Cvr.  Mfcy.  vwlt. 
Lord  Dbnman,  C.  J.,  now  delivered  the  judgment  of  the  Court. — This  case  hu 
stood  over  for  some  time,  because  we  wished  to  afford  it  the  fullest  possible  eonndoip 
tion ;  and  as  our  decision  must  be  governed  by  the  principles  laid  down  in  the  two  eases 
of  the  South  Western  and  the  Grand  Junction  Railways,  it  may  be  well  briefly  to  reca- 
pitulate what  those  cases  decided ;  not  that  they  introduced  any  new  principle  into 
the  law  of  rating,  but  because  the  circumstances  under  which  die  estsJilished  prin- 
ciple was  applied  were  somewhat  novel.  We  there  laid  down,  that  although  the  profits 
of  trade  carried  on  by  the  occupier  of  land  upon  it  could  not  be  made  the  direct  subject 
of  the  rate  assessed  in  respect  of  such  occupation,  and  although  the  value  of  the  ooca- 
pation  alone  was  the  proper  subject  of  the  rate ;  yet  that  in  that  value  was  to  be 
included  whatever  at  the  time  formed  part  of  it,  whether  permanently  or  not,  and  friMi 
whatever  source  derived,  and  therefore,  of  course,  not  less  so  although  derived,  in  any 
proportion,  from  the  ^oct  of  the  trade  being  so  carried  on  upon  it.  Further,  tlufi 
although  the  sum  to  be  sought  was  that  which,  after  all  due  deductions  made,  a  tenaat 
might  be  found  to  give  by  way  of  rent  from  year  to  year  in  order  to  be  placed  as  oooa- 
pier  in  the  same  position  as  the  party  rated,  yet  that  this  was  to  be  sought  not  bgr 
drily  considering  what  rent  would  be  given  for  so  many  miles  of  railway  as  happened  ta 
be  in  the  rating  parish,  apart  from  all  actual  co-existing  circumstancea,  bat  by  indod* 
ing  in  the  consideration  all  such  circumstances  as  would  necessarily  attraid  upon  the 
occupation  under  a  demise,  and  which  would  influence  the  tenant's  mind  as  to  Ife 
amount  of  rent  he  would  give*  In  the  application  of  these  principles  the  practical  dt§* 
eolty  for  those  who  assess  the  rate,  in  cases  of  such  complication  as  railways  ofta 
present,  will  be  to  distinguish  accurately  between  that  which  is  properly  referaUe  ta 
the  trade  alone  and  that  increase  of  value  which  the  carrying  on  of  the  trade  upon  Ife 
land. gives  to  the  occupation  of  it.  The  case  of  the  Gh*and  Junction  Railway  preecnlii 
many  circumstances  the  same  as  exist  in  the  case  now  before  us ;  and  we  thought  dtt 
the  parish  officers  there  had  successfully  met  the  difficulty.  We  are  now  to  examoe 
the  rate  stated  in  this  case,  only,  however,  with  reference  to  its  principles  and  so  mueb 
of  its  details  as  involve  principle ;  beyond  that,  especially  as  to  the  accuracy  of  die 
calculations,  the  question  must  be  for  the  Sessions  alone.  We  have  here  a  oompanyr 
the  sole  occupiers  of  a  line  of  which  they  are  owners.  Of  this  the  land  in  respect  of 
which  they  are  rated  forms  a  part.  They  are  also  sole  occupiers,  as  leasees,  ci  t«D 
branch  lines,  both  issuing  out  of  the  line  first  named.  On  all  these  lines  they  cany 
on  exclusively  a  large  trade  as  carriers,  the  net  receipts  of  which  from  the  brandi  lines 
alone,  if  set  against  their  expenses  and  rent,  would  make  the  occupation  of  them,  in 
foot,  a  losing  concern ;  but  this  occupation  increases  the  traffic  on  the  main  line ; 
and  for  the  sake  of  this  the  company  are  content  to  sustain  that  partial  loss.  In  order 
to  ascertam  the  rate,  the  course  pursued  has  been  to  take  the  gross  receipts  per  mile  in 
the  respondent  parish ;  and  this  sum  is  not  in  dispute.  The  deductions  to  be  made 
firom  this  are  calculated  on  a  mileage  proportion  of  all  the  expenses  and  outgoings, 
taking  all  the  three  lines  as  one  entire  line  in  all  particulars,  in  which  the  appelladts 
are  at  all  chargeable ;  and  we  do  not  understand  this  mode  to  be  objected  to.  Setting 
the  proportion  of  these  per  mile  against  the  gross  receipts  per  mile,  the  residue  has 
been  taken  as  the  rateable  value  per  mile.  We  are  then  to  see  whether  these  deAic- 
tiona  inehide  all  such  as  ought  to  be  made,  on  an  ordinary  occupation,  exclusive  of 
trade,  and  also  all  such  matters  as  are  distinctly  referable  to  trade  only,  and  do  not 
enhance  the  value  of  the  occupation.  If  so,  the  principle  of  the  rate  is  right ;  whether 
a  lufficient  amount  under  each  head  has  been  allowed,  it  is  not  for  us  to  detemine. 
Nine  heads  are  first  stated,  which  are  intended  to  represent  the  annual  expense  of 
keeping  in  repaurthe  railway  itself,  with  the  sheds,  stations,  and  other  buildings  ooa- 
nected  therewith;  the  rates  and  other  taxea  of  all  kinds,  other  than  the  propcrty-tas» 
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pijable  on  the  property;  the  expenses  of  direction,  and  of  carrying  on  the  husiness ; 
the  government  duty  on  passengers,  and  some  incidental  charges  connected  with  the 
tnde ;  and  thus  far  the  outgoings  allowed  for  are  annual.  The  appellants  here  first 
object,  that  besides  the  allowance  for  merely  annual  repairs,  they  are  entitled  to  an 
albwanoe  in  respect  of  the  depreciation  and  wear  and  tear  of  rails  and  sleepers,  being 
tbe  solid  timber  and  iron  work  of  the  Great  Western  Railway  akme  ;  and  this,  although 
iSbef  have  not  hitherto  charged  such  expense  against  the  income  of  the  company,  but 
bff?  defrayed  it  out  of  the  capital.  In  the  case  of  the  Grand  Junction  Railway,  such 
an  allowance  was  conceded ;  as  it  is  now  disputed,  the  circumstances  must  therefore 
be  examined.  In  themselves,  perhaps,  repairs  of  the  kind  now  under  consideration  are 
not  to  be  distinguished  in  principle  from  what  the  case  denominates  maintenance  of 
ny,  and  which  the  appellants  include  imder  the  head  of  annual  expenses ;  and  although 
lot  actually  called  for  in  any  particular  year,  yet,  if,  in  the  certainty  that  the  charge 
Hold  in  a  given  time  accrue,  a  proportionate  sum  had  been  actually  deducted  from 
Ae  annual  revenue  of  the  company,  we  see  no  reason  why  an  allowance  should  not  be 
■ade  for  it  as  much  as  for  annual  repairs  actually  done  in  the  course  of  the  year ;  but 
11  in  the  case  of  these  last,  the  fact  of  the  repairs  being  needed  would  not  entitle 
liem  to  a  deduction,  unless  they  were  done  and  the  charge  actually  incurred ;  so  in  the 
Kient  case,  as  no  deduction  is  made  from  the  revenue,  it  appears  to  us  that  no  allow* 
oce  can  be  made.  For  their  own  purposes,  and,  as  was  suggested  in  the  argument^ 
%,  vkJation  of  their  Act  of  Parliament,  the  company  have  defrayed  the  amount  out  of 
he  cental,  so  as  to  give  to  these  repairs  the  character  of  landlord's  improvements,  the 
■ptal  expended  for  which  would  swell  the  rateable  value  of  the  land,  but  could  not  be 
flowed  in  the  rate.  The  appellants  next  claim  to  deduct  the  rateable  value  of  the 
ivildings  appurtenant  to  their  own  line,  and  the  branch  lines  respectively  rated  or  rate- 
Ue  elsewhere  than  in  the  respondent  parish,  separately  from  the  railway  itself.  Thie 
taa  en  allowance  that  was  conceded  in  the  case  last  referred  to ;  for,  if  it  were  worth 
iride  to  distinguish  between  those  rated  and  rateable  only,  we  have  no  means  of 
hmring  the  distinction  in  fieLct.  It  is  to  be  remembered  that  the  respondents  pro* 
ndj  treat  the  whole  line,  the  whole  profits,  and  the  whole  outgoings  as  entire,  and 
Im  tiie  question  is,  whether  there  is  any  distinction  between  this  and  the  other  out- 
goinga  necessary  to  earn  the  profits  by  which  the  rateable  value  of  the  land  in  tJie 
QMondent  parish  is  enhanced ;  and  it  seems  to  us  there  is  none.  If  so,  we  agree 
mm  the  learned  counsel  for  the  appellants,  that  in  principle  it  is  indifferent  whether 
Iba  stations  be  in  the  same  parish  or  at  a  distance.  The  appellants  daim,  thirdly* 
■lallowance  for  21,000/.  yebily  interest  upon  the  sum  expended  in  forming  the 
coapmy,  obtaining  their  Act  of  Parliament,  raising  the  capital  and  other  original 
Wpenaew.  For  this  there  is  no  foundation.  These  expenses  have  no  connection  with 
As  rateable  value  of  the  railway,  and  might  all  have  been  incurred  although  no  railway 
hi  ever  been  made.  As  well  might  the  purchaser  of  an  estate  with  borrowed  money, 
<Bd  alter  an  expensive  litigation  as  to  the  title,  daim  to  deduct  his  interest  and  ex« 
peoset  from  the  poor-rate  upon  the  land  when  in  his  occupation.  They  do  not  add  to 
tbe  value  of  the  occupation,  nor  are  necessary  to  the  making  it  up.  The  appellants 
hve  next  claimed  to  be  allowed  a  deduction  in  respect  of  10,000/.  paid  by  them 
*i  income-tax  under  the  5  &  6  Vict.  c.  35.  This  claim  is  very  shortly  and  unsa- 
tii&ctorily  stated.  In  respect  of  what  the  payment  has  been  made  we  are  not  informed 
^  diher  side,  and  the  argument  was  short.  The  respondents  treat  the  daim  aa 
>iade  in  respect  of  the  charge  on  the  property  in  land  payable  by  the  owner :  the 
^{ipellants  claim  it  in  respect  of  the  charge  on  the  occupation,  payable  by  the  tenant; 
U)d  to  this  extent,  at  least,  it  does  not  strike  us  that  there  is  any  reasonable  distinc- 
^  between  this  and  any  other  outgoing  chargeable  on  the  tenant,  which  would 
i^tainly  affect  the  amount  of  rent  he  would  be  willing  to  pay.  The  fifth  daim  by  the 
fqpellanta  is  for  an  allowance  for  such  additional  parochial  assessments  as  may  become 
i^tyaUe  (it  is  not  stated  when  or  where)  in  consequence  of  the  recent  decisions  of  this 
Soort.  On  this  point  we  will  only  say  that  we  think  the  Court  of  Quarter  Sessions 
^Quld  have  been  well  justified  in  refusing  to  let  this  item  form  part  of  the  case. 
bi  the  sixth  place,  the  appellants  claim  a  deduction  in  respect  of  the  loss  on  the  two 
inodi  lines  before  referred  to ;  and  we  think  this  cannot  be  allowed.    If  the  rate  in 
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question  had  been  imposed  on  land  forming  any  part  of  the  branch  lines  themselves,  it 
is  clear  that  the  circumstance  of  the  receipts  not  equalling  the  rent, — in  other  words, 
that  the  line  was  worked  at  a  loss,  could  not  have  affected  the  rate ;  that  the  occa- 
pation  would  still  have  been  a  beneficial  one  in  the  sense  in  which  that  word  is  used  for 
the  purpose  of  assessing  the  rate ;  and  that  the  rent,  which  the  appellants  found  it 
worth  while  to  give,  would  have  regulated  the  amount.  This  is  not  that  case,  in  the 
way  in  which  it  is  here  sought  to  make  this  expenditure  bear  on  the  rates  assessed 
on  any  part  of  the  main  line ;  it  is  more  like  the  case  of  money  laid  out  in  the  waj 
of  improvement,  for  which  no  deduction  can  be  made.  If  the  lessee  of  a  coal  mine 
were  to  open  roads  through  adjoining  lands,  rented  under  a  separate  demise,  in  order 
to  facilitate  the  access  of  customers  to  the  mine,  and  so  increase  the  profits,  such  ex- 
penses would  not  be  allowed  as  outgoings  by  the  overseers.  Two  more  questiooi 
are  stated ;  the  first,  as  to  the  mode  of  ascertaining  the  tenant's  profits,  in  order  to 
their  deduction  from  the  rateable  value.  The  respondents  have  taken  the  original  Taloe 
of  the  plant  or  moveable  stock,  and  allowed  ten  percent,  thereon  for  tenant's  profits  and 
profits  of  trade.  The  appellants  say  the  more  correct  mode  is  to  ascertain  them  by  a 
per-centage  on  the  gross  receipts,  and  claim  to  have  fifteen  per  cent,  deducted  firao 
these  on  that  account.  We  are  very  unwilling  to  withhold  our  aid  in  settling  ques- 
tions for  the  Sessions  of  such  novelty  and  difiiculty  as  the  railway  rating  moit 
often  bring  before  them ;  but  we  ought  not  to  go  beyond  our  province,  and  so, 
perhaps,  mislead  them.  This  question  involving  no  principle  of  kw,  we  decline  to 
answer  it.  The  last  is  only  a  question  which  has  been  raised  by  the  respondents  pio- 
visionally,  in  case  any  of  the  appellants'  deductions  should  be  allowed  by  us.  But 
this  has  been  done.  In  ascertaining  the  tenant's  profits  they  have  calculated  the  ^ 
centage  on  the  original  value  of  the  moveable  stock.  The  Sessions  have  found  tfalt 
when  the  rate  was  made,  the  value  had  become  less  by  80,000/.,  and  the  responde&tl 
contend  that  the  per-centage  should  be  calculated  on  the  smaller  sum ;  and  this  seemi 
to  us  correct.  They  are  to  make  the  rate  firom  year  to  year,  or  for  whatever  shorter 
period,  conformably  to  the  facts  as  they  exist  at  the  time  of  making  it.  They  may  not 
know,  nor  have  the  means  of  knowing,  what  the  value  was  originally,  or  in  any  fcvmer 
year ;  and  if  at  the  end  of  five  or  ten  years  they  are  to  be  driven  back  to  the  original 
value,  they  may  be  equally  required  to  ascertain  it  after  the  lapse  of  a  century.  No 
hardship  is  infiicted  on  the  appellants  by  this ;  they  may,  and  they  ought,  as  prudent 
owners,  to  keep  up  their  stock  at  its  original  value.  In  this  case  they  have  claimed 
a  deduction  for  doing  so,  and  if  that  claim  were  properly  made,  the  original  and 
present  value  would  be  the  same.  Although,  however,  we  thus  answer  this  questioi 
in  favour  of  the  respondents,  they  cannot  avail  themselves  of  the  dedsion  to  increnae 
the  assessment  beyond  its  present  amount.  The  consequence  of  the  several  dedaiooi 
we  have  come  to  will  be,  the  amendment  of  the  rate  in  one  or  two  particulars ;  bot 
as  the  jsums  are  ascertained  by  the  Session,  this  may  be  done,  we  presume,  by  tiie 
counsel  without  remitting  the  case  again  to  the  Sessions. 

Rates  to  be  amended  accordinghf, 
B. 
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Q.B.  ITiursday,  January  22. 

ChAWNEB  t7.   CUMMING8.(a) 

The  Truei  Act9—StaL  1^2  Wm.  4,  c.  37. 

Tie  WKHorying  utage  for  the  latt  century  in  the  hosiery  and  glove  manufacture  of  the  midland 
tmrntiet  ha*  been  at  follows : — The  master  manufacturer  contracts  with  an  undertaker  or  middle- 
mm  for  the  manufacture  of  his  materials  into  goods,  icith  frames  and  other  machinery  belonging 
to  the  master,  and  kept  in  repair  by  him ;  the  middleman  then  employs  the  framework  knitter, 
•Ao  works  at  the  frame  provided  by  the  middleman,  on  the  premises  of  the  middleman,  and  is 
fnd,  according  to  the  quantity  of  his  work,  a  certain  agreed  gross  price  per  dozen,  subject  to  the 
fiUowing  charges,  which  are  deducted  from  such  gross  price  at  each  weekly  settlement : — It/.  A 
ttrtain  sum  per  week  for  the  use  of  the  frame,  2ndly.  A  certain  sum  per  week  for  the  use  of  the 
premises  of  the  middleman,  for  the  standing-room  for  the  frame,  for  his  loss  of  time  and  trouble 
ui  procuring  and  conveying  the  material  to  be  manufactured,  for  his  responsibility  to  the  master 
mSaufacturer,  for  sorting  the  goods,  Sfc,  Zrdly,  A  sum  per  week  for  winding  the  yam,  being 
tie  wages  of  a  child  employed  for  that  purpose,  and  a  remuneration  for  the  wear  and  tear  qf 
ike  winding  machinery :  and  lastly,  a  per-centage  on  the  amount  of  the  workman's  earnings  above 
ike  sum  qf  I4s.,  after  deduction  qf  the  above  charges,  as  a  compensation  to  the  middleman  for 
•  per-ceniage  paid  by  him  to  the  master  manufacturer  on  the  amount  of  goods  manufactured  for 
9uek  master,  and  by  his  machinery. 

ftU,  thai  this  arrangement  was  not  a  violation  of  the  stat.  I  Sf2  Wm,  4,  c.  37,  for  prohibiting 
Hi  payment  qf  wages  otherwise  than  in  the  current  coin  of  the  realm, 

rHIS  was  an  action  of  debt.  ITie  plaintiff  declared  in  several  counts  for  work  and 
labour,  money  had  and  received  by  the  defendant  to  the  use  of  the  plaintifF,  and  for 
ODey  found  to  be  due  from  defendant  to  plaintiff  on  an  account  stated.  The  defendant 
caded,  first,  never  indebted  ;  second,  payment;  and  lastly,  a  set-off;  the  particulars 
hereof,  and  the  particulars  of  the  plaintiffs  demand,  are  annexed  to,  and  form  part 
^  this  case.  l*he  cause  came  on  to  be  tried  before  the  Honourable  Mr.  Justice 
oltman,  at  the  last  summer  assizes  for  the  county  of  Leicester,  when  a  verdict  was 
hea  for  the  plaintiff  upon  all  the  issues,  for  the  sum  of  Si,  16s.  3d.,  subject  to  the 
^on  of  the  Court  upon  the  following  case  : — 

The  plaintiff  and  defendant  are  persons  engaged  in  the  glove  trade,  which  is  a 
nmch  of  the  hosiery  manufacture  carried  on  in  the  counties  of  Leicester,  Derby,  and 
fottrngham.  The  plaintiff  is  a  workman  or  artificer,  and  the  defendant  is  what  is 
med  an  undiertaker  or  middleman. 

The  defendant  carries  on  the  business  of  an  undertaker  on  his  own  premises,  with 
times  and  other  machinery  belonging  to  and  rented  by  him  of  a  certain  master  manu- 
Kturer,  residing  and  canying  on  business  at  the  town  of  Leicester,  and  with  hosiery 
nterials  belonging  to  such  master  manufacturer. 

Tlie  plaintiff  worked  as  a  frame- work  knitter,  in  the  defendant's  employment,  as  a 
naver  of  gloves,  in  frames  provided  by  defendant,  for  about  twenty  weeks,  and  was 
^  for  his  work,  according  to  the  quantity  he  might  perform,  a  certain  agreed  gross 
vice  per  dozen  pairs  of  t£e  fingers  of  gloves,  subject  to  the  following  charges,  to  be 
Mde  by  the  defendant  upon  the  plaintiff,  and  which  said  charges  were  according  to  the 
Hud  custom.  The  settlement  was  made  with  the  plaintiff  at  the  end  of  each  week, 
r  the  work  so  performed,  and  the  charges  so  made  were  deducted  out  of  the  gross 
ice  per  dozen  on  so  settling,  namely — 

Rnt.  A  frame  rent,  or  sum  of  Is.  6d.  per  week,  for  the  use  of  the  frame  furnished 
r  the  defendant,  and  employed  by  the  plaintiff  in  performing  his  work. 

Secondly.  Eighteen-pence  per  week  as  a  remuneration  for  the  defendant  for  the 
^  of  his  premises  wherein  to  perform  the  work  of  the  defendant ;  for  the  standing-room 
1^  the  frame ;  for  his  trouble  and  loss  of  time  in  procuring  and  conveying  to  the 
■^tiff  the  material  to  be  manufactured ;  for  the  defendant's  responsibility  to  the 
tetter  manufacturer  for  the  due  return  of  the  materials  when  manufactured ;  for  super- 

(«)  This  case  If  Included  in  thii  feries  on  account  of  the  Jarisdlctton  given  to  msgistratei  \)j  the  ttat. 
^  «8  Wm.  4,  e.  37)  to  irbkk  it  relates. 
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intending  the  work  itself ;  for  sorting  the  goods  when  made,  and  redelivering  them  at 
the  warehouse  of  the  master  manufacturer. 

Thirdly.  A  sum  of  seven-pence  per  week  for  winding  the  yam,  which  is  a  necessary 
operation  for  each  workman,  and  is  performed  by  a  child,  to  whom  the  defendant  paid 
wages,  sixpence  weekly,  the  remaining  penny  being  to  cover  the  wear  and  tear  and 
repair  of  the  winding  machinery  belonging  to  the  defendant. 

Lastly.  A  penny  in  the  shilling  on  the  amount  of  the  plaintiff's  weekly  earnings  above 
the  sum  of  14s.  in  the  week,  which  should  remain  net  after  the  deduction  of  the 
foregoing  charges,  as  a  compensation  to  the  defendant  for  a  per-centage  paid  by  him 
to  Sie  master  manufacturer  on  the  amount  of  the  goods  manufsu^tared  l^  the 
defendant  for  and  by  machinery  rented  by  him  of  such  master  manu&cturer. 

The  plaintiff  was  settled  wiUi  weekly,  during  the  time  he  was  so  in  the  defendant's 
employment,  and  received  the  whole  amount,  less  the  charges  and  deductions  aforesaid 
as  specified  in  the  defendant's  set-off;  the  sum  for  which  this  action  is  brought  is  the 
total  amount  of  the  said  charges  or  deductions  which  accrued  during  the  period  of  the 
plaintiff's  employment  by  the  defendant  as  aforesaid,  and  are  set  forth  in  tlie  statemeat 
annexed,  and  form  part  of  the  case. 

It  has  been  the  established  and  unvar3ring  usage  in  the  hosiery  manufectories  in  the 
counties  of  Leicester,  Derby,  and  Nottingham,  for  a  century  past,  for  the  emjdojerto 
let  the  frames  at  a  rent  to  ^e  person  with  whom  he  contracts  for  the  manufurtmeof , 
his  materials  into  goods,  and  to  deduct  the  amount  of  frame-rent  from  the  gross  pose  < 
agreed  for  working  up  the  materials  into  goods  upon  settling  with  the  wcnkman  ftr  ' 
the  same. 

The  frames  are  kept  in  repair  by  the  owners  of  them,  at  frequent  expense*  IW  , 
number  of  frames  in  the  counties  of  Leicester,  Derby,  and  Nottingham  is  upwvdicf 
30,000,  by  fax  the  greater  part  of  which  bebng  to  the  manufacturers,  and  for  lAoA,  ! 
therefore,  weekly  rent  is  and  has  been  for  many  years  charged,  and  such  rent  has  bett 
deducted  from  the  gross  earnings  of  the  workmen  on  settling  with  them  for  thsk 
wages,  at  rates  varying  according  to  the  kind  of  frume ;  and  it  is  admitted  that  tk 
deductions  made  by  the  defendant  were  made  according  to  the  usage  of  the  trade,  nd 
that  such  usage  was  known  to  the  plaintiff,  and  that  he  was  dealt  with  aocordi^j. 

The  legality  of  these  deductions  being  disputed  under  the  statute  1  &  2  Wm.4i 
c.  37,  the  action  is  brought  for  what  the  plaintiff  contends  are  the  wages,  agiM 
which  these  deductions  were,  as  the  pluntiff  now  contends,  made  by  way  of  set^C 
There  was  no  written  contract  between  the  parties. 

If  the  Court  shall  be  of  opinion  that  under  the  circumstances  the  plaintiff  ii 
entitled  to  recover  in  this  action  the  said  sum  of  3/.  16s.  3d.,  or  any  part  thereof  the 
said  verdict  is  to  stand  to  that  amount,  or  for  such  part  thereof  as  the  said  Court  dol 
direct ;  otherwise,  a  verdict  to  be  entered  for  the  defendant. 

The  particulars  of  demand  were  as  follows : — 

This  action  is  brought  to  recover  3/.  16s.  3d.,  the  balance  of  the  following  acoov^ 
after  giving  credit  to  the  plaintiff  for  the  payment  of  10/.  14s.  10^  on  aooounL 

December,  1843,  to  April,  1844.  £.  8.   i 
To  twenty  weeks'  wages  of  the  plaintiff  for  working  as  an  artificer  at 

the  defendant's  glove-frames         14  11    U* 

10  14  1(^ 


By  payment  on  account 


£3  16  I 


The  following  are  the  particulars  of  the  defendant's  set-off:-* 

18th  November,  1843,  to  29t^  April,  1844. 

To  38.  per  week  for  twenty  weeks,  and  to  3s.  6d.  for  two  half-wedu* 
due  from  plaintiff  to  defendant  for  the  use  and  hire  of  glove-frames 
of  the  defendant,  used  by  plaintiff;  for  standing-room  for  frames 
found  by  defendant  for  plaintiff;  for  defendant's  trouble  and  labour 
of  superintendence,  and  in  fetching  the  yam  from  the  master  and 
owner,  and  for  commission  and  reward  in  respect  of  the  same,  and 


HILARY  TEBBI,  IMS.  iff 

V8i|ioiisibility  for  the  return  of  goods ;  for  getting  up  the  manu- 
fihetured  goods,  and  preparing  them  in  a  suitable  manner  for  taking 
them  into  the  master's  warehouses,  and  for  taking  back  the  manu- 
&ctored  goods  to  the  warehouse  of  the  master  and  owner  for 
plaintiff        3     3    6 

ro  charge  for  boy  winding  at  frame,  at  7d.  per  week,  during  the  above 

twenty  weeks  and  two  half- weeks 0  18     3 

To  Id.  in  the  shilling  poundage  on  the  amount  of  plaintiff's  weekly 
wages  above  the  sum  of  14s.  in  the  week,  agreed  to  be  paid  by  the 
plaintiff  to  the  defendant,  whenever  plaintiffs  weekly  wages  were 
above  14s.,  as  a  ^compensation  to  the  defendant  for  a  per-centage 
paid  by  defendant  to  the  owner  of  the  goods  and  frames  employed 
4m  the  amount  of  the  goods  manufactured  by  defendant  in  such 
frames  for  such  owner* 

Dated  the  9th  day  of  July.  1844. 

Us  case  was  argued  on  Tuesday,  November  18,  and  Thursday,  December  4. 
VkiiekmrMi  (with  him  Hildyard),  for  the  plaintiff. — ^The  verdict  must  be  entered  br 
plaintiff  for  the  fiill  amount ;  not  one  of  these  deductions  can  be  allowed.  The 
iliture  has,  from  the  time  of  £dw.  4,  interfered  to  prevent  masters  from  paying  the 
les  of  their  workmen  in  goods ;  and  tiie  practice  adopted  in  this  glove-trade  is  la 
et  violation  of  that  principle,  and  of  the  letter  of  the  statute  which  is  now  in  luece* 
1^2  Wm.  4,  c.  37.  The  object  of  that  Act  is  to  '<  prohibit  the  payaient  of 
)es  in  goods,  or  otherwise  than  in  the  current  coin  of  the  realm ;"  and  that  olijeet 
ittained  by  making  any  contract  of  hiring  void,  which  is  not  a  contract  for  tihe 
Bent  of  the  wages  in  the  current  coin  of  the  realm  (s.  1) ;  or  which  contains  any 
olation  as  to  the  manner  in  which  the  wages  are  to  be  expended.  Here  clearly 
a  is  a  contract  for  spending  some  of  the  money  with  the  employer  ;  lor  a  smn  is 
led  upon  as  the  exact  difference  between  the  money  actually  paid  and  the  total 
smt  of  the  wages.  l*he  4th  section  provides  that  artificers  may  recover  wages 
I  otherwise  than  in  the  coin  of  the  lealm ;  the  dth,  that  in  any  action  lisr  tihe 
mery  of  wages,  the  defendant  shall  not  be  allowed  a  set-off  for  goods  supplied  to  the 
fanan  by  any  shop  in  which  the  employer  is  interested ;  and  the  6th,  that  tiie  master 
1  have  no  action  against  the  workman  for  goods  so  supplied.  These  provisioBS 
w  the  intention  of  the  legislature,  and  that  this  case  faJlB  within  the  mischief  whiob 
r  intended  to  remedy.  The  22nd  and  2drd  sections  of  the  Act  specify  some  parti- 
r  oases  in  which  masters  may  supply  medicine  or  tools  to  the  workmen ;  but  they 
sot  include  the  present  ease ;  and  espretaio  umus  est  excltmo  alteriua, 
r.  D.  Hitt  (with  him  MeUtar  and  K.  Macaulay),  contr^— The  object  of  Oe 
ck  Acts  is  a  very  reascmable  one.  The  principle  is,  tiiat  labour  shall  not  be  paid  fior 
sobstaaoe  the  exact  value  of  whidi  cannot  be  accurately  ascertained.  The  kgis* 
le  has  been  anxious  to  prevent  barter  between  master  and  servant ;  because  it  has 
adered  that  they  stood  in  unequal  positions ;  but  the  fallacy  in  attempting  to  apply 
e  Acts  to  a  case  like  the  present  lies  in  supposing  that  the  deductions  ever  Conned 
:  of  the  wages ;  wages  are  the  recompense  for  lalxrar,  and  are  so  defined  in  this  very 
(s.  25)  ;  so  that  the  gross  sum  per  dozen  mentioned  in  the  case  represents  not  the 
;ss  alone,  but  the  wages  plus  the  value  of  the  use  of  the  machine,  plus  the  value 
ike  winding,  plus  the  payments  to  the  middleman  for  his  risk  and  the  use  of  his 
Qvy.  The  result  is  ^ected  by  an  application  of  labour  and  capital ;  but  if  the 
m  man  is  all  applicable  to  the  labour,  what  remuneration  is  left  for  the  capital  ? 
le  workmen  have  their  own  madiines ;  if  so,  they  are  paid  the  price  of  their  kboor 
theient  of  their  machine ;  and  so  if  a  workman  had  a  child  of  his  own  whom  he 
ioyed  in  winding,  there  would  be  no  deduction  on  that  account ;  he  would  be  paid 
diat  winding,  but  he  would  not  be  paid  more  for  his  labour.  This  is  in  no  reqpect 
■e  of  barttr ;  the  master  has  paid  to  the  labour  in  the  current  coin  of  the  realm* 
th  regard  to  tiie  exceptions  in  tiie  23rd  clause,  it  is  very  unsafe  to  resort  to  one  part 
m  Act  far  the  ]BteriN:etation  of  the  rest ;  and  the  aigument  derived  firom  the  fret 
nlaaiin  from  a  saving  dwise  is  of  very  Uttk  we]|^t»  unless  tfie  sal^^ 

Oft.  I.  T 
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Bhewn  to  be  included  in  the  general  enacting  words  of  the  statute ;  but  the  ouUters 
referred  to  in  these  clauses  are  altogether  different  from  the  items  of  dedaction  in  this 
case.  From  the  time  of  Queen  Anne,  if  the  argument  on  the  other  nde  be  correct 
this  practice  has  been  as  illegal  as  it  is  now ;  for  it  would  be  as  much  an  offence 
against  the  former  Truck  Acts  as  against  the  present ;  and  yet,  though  the  usage  of 
a  century  throughout  three  counties,  its  legality  has  never  been  questioned  hAxt, 
If  the  plaintiff  should  succeed  now.  he  would  still  receive  no  more  money;  the 
result  would  be  precisely  the  same,  though  the  mode  of  making  the  contract  must  be 
changed. 

TFlUtehttrat,  in  reply.— It  is  admitted  that  the  statute  prohibits  the  supply  of  food  and 
fire  by  the  master ;  and  if  so,  what  is  the  difference  between  supplying  such  necessaries, 
and  supplying  tools,  frames,  and  house-room.  There  is  no  law  which  prevents  a  master 
from  letting  such  things  to  his  workmen ;  all  that  the  law  requires  is  that  the  wages  shall 
be  paid  in  money ;  the  law  does  not  prohibit  tlie  master  from  selling  goods  to  his  workman; 
but  it  does  prohibit  him  from  deducting  the  price  from  his  wages.  The  argument  on  the 
other  side  is  answered  by  the  facts  ;  for  one  of  the  items  of  deduction,  at  least,  deaily 
diminishes  the  amount  of  wages, — the  item  of  Id.  in  the  shilling  on  the  amount  of  the 
plaintiff's  weekly  earnings  above  the  sum  of  14s.  [/TtV/. — That  is  a  compensation  fcr 
the  wear  and  tear  of  the  machine  occasioned  by  the  extra  work.]  The  case  states  it 
to  be  a  compensation  for  a  per-centage  which  the  middleman  has  to  pay  to  the  master 
manufacturer  on  the  amount  of  goods  manufactured  ;  but  what  that  per-centage  is, 
is  not  stated  ;  but  the  greatest  grievance  of  all  is,  that  the  deductions  are  made  ewj 
week,  whether  the  plaintiff  earns  any  thing  or  not.  If  the  argument  raised  upon  tiw 
other  side  be  upheld,  nothing  will  be  easier  than  to  defeat  the  whole  of  the  Track 
Acts  in  every  case  to  which  they  are  intended  to  apply. 

Cur.  adv,  wit. 

Lord  Denmak,  C. J.,  now  delivered  the  judgment  of  the  Court.— -The  plaintiff  io 
this  case  is  an  artificer  and  a  hand-loom  weaver,  within  the  meaning  of  the  statute  1&2 
Wm.  4,  c.  37,  and  the  defendant  an  employer,  employing  the  plaintiff  to  work  with  tbe 
machinery  of  a  third  person,  the  master  manufacturer ;  for  it  is  stated  in  the  case,  that 
the  defendant  rents  the  frames  from  the  master  manufacturer,  and  has  the  materials  also 
to  be  made  up  from  him,  and  is  therefore  called  an  undertaker.  The  action  is  bro«q|fat 
to  recover  a  certain  amount  of  charges  and  deductions  from  the  wages,  such  charges  and 
deductions,  as  alleged  on  behalf  of  the  plaintiff,  being  prohibited  by  the  statute ;  and  if 
such  charges  and  deductions  fall  within  such  prohibition,  they  are  so  recoverable ;  be- 
cause by  the  4th  section  the  plaintiff  will  be  entitled  to  recover  in  manner  provided  by 
law  for  the  recovery  of  servants'  wages ;  and,  therefore,  the  count  for  work  and  labour  is 
the  appropriate  remedy.  Further,  to  clear  the  case  of  points  on  which  no  difficulty  ariaes, 
we  have  no  doubt,  if  the  said  charges  and  deductions  be  illegal,  they  are  not  available  for 
the  defendant  in  the  shape  of  a  set-off,  the  5th  section,  in  our  opinion,  being  express  on 
this  subject.  The  plaintiff  was  employed  by  the  defendant  as  a  frame-work  knitter, 
as  a  weaver  of  gloves  in  frames  provided  by  the  defendant,  and  paid,  according  to  the 
quantity  of  work  performed,  a  certain  agreed  gross  price  per  dozen  pairs  of  the  fingen 
of  gloves,  subject  to  the  charges  and  deductions  on  which  the  question  arises.  It  ii 
admitted  that  they  were  made  according  to  the  usage  of  the  trade»  and  that  such  usap 
was  known  to  the  plaintiff,  and  that  he  was  dealt  with  accordingly ;  and  it  furtlMr 
appears,  that  it  has  been  the  established  and  invariable  rule  and  usage  in  the  important 
district  where  the  hosiery  manufacture  prevails,  for  the  employers  to  let  out  the  framd 
to  the  artificers,  deducting  the  rent  from  their  earnings,  and  that  of  30,000  frames,  wMch 
is  the  estimated  number  in  the  district,  by  far  the  greater  part  belong  to  the  manu- 
facturers, and  are  let  out  at  a  rent  as  above  mentioned.  In  order  to  form  a  correct  jndg- 
ment  of  the  nature  of  this  agreement  and  of  these  deductions,  it  is  necessary  to  attend 
to  the  provisions  of  the  Act  with  some  particularity.  It  was  directed  against  mhttv 
called  the  truck  system,  or,  as  the  title  of  the  Act  says,  "  against  the  payment  of  wages, 
in  certain  places  and  trades,  in  goods,  or  otherwise  than  in  the  current  coin  of  the 
redm."  The  prohibition  clearly  extends  to  bank  notes,  because  the  8th  secticm  cxpwaiij 
\  these  as  payment  under  certain  circumstances ;  and  the  same  purpose  t" 
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in  the  preamble  is  thus  pursued  in  the  earlier  sections  of  the  Act.    The  first  section 
declares  all  contracts  illegal  where  the  wages  are  made  payable  in  any  other  manner 
than  in  the  current  coin  of  the  realm ;  the  second  section  avoids  all  contracts  where 
there  is  any  provision  as  to  the  place  or  manner  in  which  the  wages,  or  any  part,  are  to 
Ik  expended.  Section  the  third  makes  all  such  payments,  except  as  aforesaid,  illegal  and 
toid ;  and  the  fourth  section  contains  the  proviso  already  referred  to,  prohibiting  the 
payment  in  other  than  the  current  coin  of  the  realm,  and  making  the  wages  recoverable, 
tt  thongh  the  prohibited  payments  had  not  been  made.     The  fifth  section  takes  away 
the  right  of  set-ofi^  in  such  cases.     Now  it  is  to  be  observed,  that  payment  otherwise 
tittn  in  money  is  alone  prohibited ;  and  deductions  and  charges  are  nowhere  mentioned 
or  alluded  to  before  the  23rd  section.  Then,  are  these  deductions  in  the  nature  of  pay-* 
meat  at  all  ?     It  seems  to  us  to  be  the  mode  of  calculating  the  amount  of  wages,  and 
nothing  more.  Whether  this  arrangement  took  place  at  the  beginning  or  end  of  the  week,. 
nmkes  no  difierence ;  because  it  is  stated  that  the  deductions  were  according  to  the 
usage  of  the  trade ;  that  the  plaintiff  knew  that,  and  was  dealt  with  accordingly.     The 
plaintiiF,  therefore,  must  be  presumed  to  have  contracted  on  the  usual  and  well-known 
tenns ;  and  his  wages,  so  ascertained,  have  been  actually  received  by  him  in  the  cur- 
itnt  coin  of  the  realm.     It  is  not,  perhaps,  necessary  for  us  to  enter  into  the  particular 
details  of  these  several  deductions  with  any  minuteness,  as  they  are  said  to  be  accord- 
ing to  the  well-known  usage  of  the  trade,  and  none  are  said  to  be  colourable  or 
intended  to  take  any  undue  advantage  of  the  workmen.    The  first  two  and  largest 
items,  amounting  to  3/.  3s.  6d.  out  of  3/.  16s.  3d.,  being  the  whole  deduction  or 
diarge  for  frames  with  standing-room,   are  obvious  enough;    for  though,  if  the 
fiame  had  been  his  own,  the  plaintifi^'s  earnings  would  have  been  apparently  higher ; 
they  would  have  been  so  apparently  only,  because  the  cost  price  of  the  frame  and  expense 
cf  repair  and  additional  rent  must  be  deducted.    The  same  observation  applies  to  the 
third  item  of  12s.  3d.  for  the  boy  winding,  that  being  stated  to  be  a  distinct  operation,, 
irhich  the  plaintiff  must  have  lost  his  own  time  in  doing,  or  paid  for  getting  it  done, . 
and  nothing  excessive  is  insinuated  as  to  the  amount.    The  most  objectionable  item, 
perhaps  because  the  least  intelligible,  is  also  the  least  in  amoimt,  being  a  sum  of  6d. 
only;  that  is  a  charge  of  a  penny  in  a  shilling,  when  the  weekly  wages  of  the  plaintiff, 
exceed  14s.,  as  a  compensation  to  the  defendant  for  a  per-centage,  payable  to  the  owner 
dike  frames,  on  the  amount  of  the  goods  manufactured  and  of  the  frames  so  employed. 
Goondering,  however,  the  amount,  it  may  be  enoug  hto  say  this  deduction  is  according 
to  the  usage  of  the  trade,  and  as  nothing  is  stated  as  to  the  unreasonableness  of  the- 
deduction,  we  perceive  no  sufiicient  reason  for  disallowing  it,  and  pronouncing  it  to  be 
10  here.    We  have  already  observed  that  the  earlier  part  of  the  Act  up  to  the  23rd 
leetbn  respects  the  payment  of  wages  in  goods,  or  otherwise  than  in  the  current  coin 
of  the  realm ;  but  the  23rd  section  was  relied  on  in  argument  by  the  plaintiff,  as  shewing 
that  the  statute  included  other  deductions,  and  among  the  rest,  deductions  for  rent,  and 
that  none  such  are  allowable,  except  there  was  a  contract  in  writing ;  which  was  not  so 
kre.  It  is  thereby  declared,  "That  nothing  herein  contained  shall  extend,  or  be  construed 
to  extend,  to  prevent  any  employer  of  any  artificer,  or  agent  of  any  such  employer,  firom 
inpplying,  or  contracting  to  supply,  to  any  such  artificer  any  medicine,  or  medical 
tttaidance,  or  any  fuel,  or  any  materials,  tools,  or  implements,  to  be  by  such  artificer 
csnployed  in  his  trade  or  occupation,  if  such  artificer  be  employed  in  mining ;  or  any 
by,  com,  or  other  provender  to  be  consumed  by  any  horse,  or  other  beast  of  burden, 
Qi^yed  by  any  such  artificer  in  his  trade  and  occupation ;  nor  from  demising  to  any 
Artificer,  workman,  or  labourer  employed  in  any  of  the  trades  or  occupations  enumerated 
ift  tiiia  Act,  the  whole  or  any  part  of  any  tenement,  at  any  rent  to  be  thereon  reserved ; 
imrfrom  supplying,  or  contracting  to  supply,  to  any  such  artificer,  any  victuals  dressed 
or  prepared  under  the  roof  of  any  such  employer,  and  there  consumed  by  such  artificer; 
^or  firom  making,  or  contracting  to  make,  any  stoppage  or  deduction  from  the  wages  of 
•ay  such  artificer  for  or  in  respect  of  any  such  rent,  or  for  or  in  respect  of  any  such 
^K&ine  or  medical  attendance ;  or  for  or  in  respect  of  such  fuel,  materials,  tools, 
^iBpfements,  hay,  com,  or  provender,  or  of  any  such  victuals,  dressed  and  prepared  under 
%iDof  of  any  such  employer;  or  for  or  in  respect  of  any  money  advanced  to  such 
^■titcer  for  any  such  purpose  as  aforesaid ;  provided  always,  that  such  stoppage  or 
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deduction  shall  not  exceed  the  real  and  true  value  of  audi  fuel,  materials,  toob,  imple- 
ments, hay,  cornt  and  provender  (not  induding  rent),  and  shall  not  be  in  any  case  mtak 
from  the  wagest  of  any  such  artificer,  unless  the  agreement  or  contract  for  anch  stop- 
page  or  deduction  shall  be  in  writing,  and  signed  by  such  artificer."  On  the  conatroe- 
tiott  of  this  clause,  first,  it  may  be  doubted  whether  there  has  in  this  case  been  uj 
demise  of  any  thing  ''at  a  rent  thereon  reserved ; "  but  next,  there  is  notliing  to  shew 
that  there  has  been  a  demise  of  the  whole  or  any  part  of  any  "  tenement,"  the  phnse 
"  frame-rent^"  used  in  the  case,  being  wholly  insufficient  to  establish  that  fact ;  and, 
kstiy,  rent  is  not  included  in  the  proviso  that  requires  the  contract  to  be  in  wziting'. 
We  are  of  opinion,  therefore,  that  this  section  does  not  afiect  the  question ;  and,  i^ 
the  whole,  our  judgment  will  be  for  the  defendant. 

JudgwuMt/or  drfendtmt. 


Q.B.  Wednesday,  January  21. 
The  Quebn  v.  The  Reverend  Christopheb  Nxtille,  Clerk.(a) 

Tki  raieaHHiy  qftUktit  under  local  Act,  m  "  tmemtnte.** 

A  local  Aei  (36  Geo.  ^)J&rrelmadmgapmri9h  ekmrek  {ike  preamble  qf  which  reeiied  thai  the  tttifk 
h^faUmg  on  the  body  qf  the  church  had  utterly  demoliehed  the  eatme),  gaoe  trueteee  pemerU 
borrow  MOMy,  and  for  payment  thereqf,  or  nf  the  miereet  thereqff  to  leoy  a  rate  open  emrff 
pereon  who  **  ehould  inkabit,  hold,  or  oeeiqfy  any  land,  houee,  eht^t,  warehouee,  uautt,  mill,  if 
other  tenement  within  the  parieh,"  By  sect.  9,  one  ha^  qf  the  rate  wa»  made  payaUe  by  tk 
owner  or  landlord  of  the  premisee  to  aeeeeeed,  and  the  other  half  by  the  occupier  or  tenant  then^: 
and  by  eect.  10,  ihe  tenant  wae  to  pay  the  whole,  and  deduct  one^halffrom  the  rent,  SecOaa  15 
empowered  the  collector  to  follow  any  pereon  who  quitted  hie  land,  dwelliny'houee,  maiihtm, 
i^kep,  vault,  mill,  or  other  tenement,  without  paying  the  ratee  aeeeeeed,  and  dietrmn  hie  yoek* 
Section  15— Me  collector  wae  authorized  to  iiupeet  the  boohe  qf  the  poor-ratee  and  Iand4a9t  ^ 
aecertain  the  raiee  and  aeeeeement  to  be  raieed  md  levied  under  the  Act, 

HM,  that  vicarial  tithee  were  not  rateable  under  the  word  tenement, 

UPON  an  appeal  to  the  Sussex  Quarter  Sessions  by  the  Rev.  0.  Neville,  ckik. 
vicar  of  East  Grinstead,  against  a  rate  made  by  the  trustees  under  ^  ft  31 
Geo.  3,  being  statutes  for  the  rebuilding  of  East  Ormstead  church,  the  Oonrt  d 
Quarter  Sessions  confirmed  the  rule,  subject  to  the  following  case  : — 

The  above-mentioned  Act  (30  Qeo,  3),  after  reciting  that  the  steeple  of  the  pnh 
church  of  East  Grinstead,  in  the  county  of  Sussex,  had,  by  falling  on  the  body  ii  tbe 
church,  entirely  demolished  the  same,  enacted,  that  it  should  be  lawful  for  the  troslHi 
thereinafter  appointed  to  cause  the  said  church  to  be  rebuilt;  and  also,  in  order  to  definf 
the  expense  of  rebuilding  the  said  church,  that  it  should  be  lawful  for  the  said  tmstBCHi 
from  time  to  time,  either  to  grant  annuities  or  to  borrow  money  at  interest,  which  wid 
annuities  so  purchased,  or  money  so  lent  and  advanced,  should  be  charged  and  diaige- 
aUe  on  the  rates  or  assessments  of  the  said  parish ;  provided  that  all  the  moneys  ao  to 
be  borrowed  and  raised  should  not  exceed  the  sum  of  4,000/. 

An  Act  passed  in  the  31st  year  of  his  late  Majesty  George  the  Thurd,  and  intituled, 
**  An  Act  for  enlarging  the  powers  of  an  Act  of  lus  present  Majesty  for  the  reboil&g 
of  the  Parish  Church  of  East  Grinstead,  in  the  County  of  Sussex,"  after  recitingthat  tbe 
sum  of  4,000/.,  authorized  by  the  said  fiirst-mentioned  Act  to  be  borrowed  for  the  pnipois 
of  building  of  the  said  church,  was  insufficient  for  such  purpose,  enacted,  that  it  should 
be  lawful  for  the  trustees  by  the  said  first-mentioned  Act  appointed  to  raise  the  iiirdicr 
sum  of  4,000/.  upon  the.  credit  of  the  said  rates  or  assessments  by  the  said  recited  Ael 
authorized  to  be  made  and  assessed.  The  8th  clause  in  the  first-mentioned  Act  en- 
powering  the  trustees  to  make  rates  is  as  follows  : — "  That  it  shall  and  may  be  kvrfal 
to  and  for  the  said  trustees,  or  any  five  or  more  of  them,  and  they  are  hereby  dinelBd 
or  required,  twice  or  oftener  in  every  year,  by  any  writing  voider  their  haads  and  mli» 
to  asseas  all  and  every  person  and  persons  who  do  or  shall  inhabit,  hold,  or  ooci|ij  mf 
(•)  BtpoiM  by  E.  Wise,  Btq.,  Baniiter«al-l«w, 
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iiid»  lioiifle,  shop,  warehouse,  vault,  mOI,  or  other  tenement  within  the  laid  pariah,  in 
ogr  nun  of  money  not  exceeding  one  shilling  in  the  pound  in  anyone  jrear,  of  thejrearly 
cot  a£  rach  lands,  houses,  shops,  warehouses,  vaults,  mills,  or  other  tenements,  and 
hat  the  money  so  to  be  raised  as  aforesaid  shall  be  received  by  the  said  trustees,  and 
ihaU  be  applied  for  the  purposes  of  this  Act."  The  trustees  appointed  by  the  authority 
aC  the  said  first-mentioned  Act,  on  the  21st  day  of  October,  IB^p  made  and  published 
s  rate  as  follows : — 

"  Rirish  of  East  Grinstead,  Sussex,  to  wit.— A  rate  or  assessment  of  sixpence  in  the 
pound  upon  every  inhabitant  and  occupier  of  lands,  tithes,  shops,  vearehouses,  vaalta* 
anils,  or  tenements  within  the  parish  of  East  Grinstead,  in  the  county  of  Sussex,  and 
toe  the  purposes  mentioned  in  an  Act  of  Parliament  specifying  the  above-mentioned 
Acts." 

Hie  appellant  was  rated  therein  in  the  sum  of  7/.  4s.  in  respect  of  the  small  tithes  : 
igainst  this  rate  he  appealed,  and  he  objected  (inter  alia)  that  he  was  not  liable  to  be 
nted  for  the  small  tithes,  in  and  by  the  said  rate,  or  by  virtue  of  the  said  Aet. 

On  the  hearing  of  the  appeal,  it  was  admitted  that  the  said  church  was  rebuilt,  and 
that  the  ordinary  church-rates  for  repairing  the  said  church  were  levied  in  the  said 
parish,  as  well  as  rates  under  the  above  Acts.  The  respondents  contended  that  the  ap- 
pellants were  liable,  because  the  word  tenements,  in  the  8th  section,  included  vicarial 
tithes.  The  appellants  argued  that,  according  to  the  true  constructbn  of  the  Act, 
"  tenements  "  did  not  include  vicarial  tithes.  The  Sessions  confirmed  the  rate,  subject 
Id  the  opinion  of  the  Court.  If  the  Court  should  be  of  opinion  that,  according  to  the 
true  construction  of  the  said  first- mentioned  Act,  the  words  "  other  tenements,"  in  the 
add  clause,  do  not  comprise  vicarial  tithes,  then  the  said  rate  is  to  be  quashed;  but  if  the 
Court  should  be  of  opinion  that  the  said  other  tenements,  in  the  said  clause,  do,  according 
Id  the  true  construction  of  the  said  Act,  include  vicarial  tithes,  then  the  said  rate  is  to 
teid  confirmed. 

M.  Chambers  and  /.  /.  Johnson,  in  support  of  the  order  of  Sessions.— The  word 
"tenements  "  includes  tithes,  unless  the  other  parts  of  the  statute  give  it  an  exclusive  and 
more  limited  meaning.  In  13  Edward  1,  the  statute  De  Bonis,  it  is  the  only  word  used, 
lad  under  it  tithes  would  naturally  be  classed ;  and  it  was  decided  in  Gulfyv.  Bishop  of 
Bseter  (4  Bingh.  296)  that  it  includes  an  advowson.  Under  a  local  Act,  for  erecting  a 
workhouse  in  Colchester  (Rex  v.  Skingle,  1  Stra.  100,  and  Powell  v.  Bull,  Com.  Rep.  265), 
tihe  parson  was  held  liable  to  be  rated  for  his  tithes,  although  the  word  tithes  waa  not 
m  the  statute.  The  Court  held  them  to  be  included  in  the  words  "  lands,  houses,  and 
teneooents."  Clergymen  are  not  exempted  from  the  operation  of  Acts  of  Fkrliament 
inposing  charges,  unless  they  are  specially  exempted.  (3  Bum's  Ecd.  Law,  tit.  Privileges 
oCOergy ;  Webb  v.  Baichelor,  2  Lev.  139.)  [Colsridos,  J.— The  foundation  of  the 
decisions  upon  the  Colchester  Act  was,  that  tiie  local  Act  was  a  substitution  for  the 
Hatute  of  EHzabeth,  under  which  he  was  liable;  and  if  the  decision  had  been  different, 
ht  would  have  been  altogether  exempt.  Here  it  is  expressly  found  by  the  case  that  the 
oriinary  church-rate  is  paid.^  That  was  for  the  ordinary  repairs  of  the  church ;  this  is 
m  consequence  of  the  church  having  been  destroyed,  and  the  parishioners  are  not  bound 
to  rebuild  a  church.  It  is  clear,  then,  that  unless  there  are  words  in  the  statute  to  limit 
iti  meaning,  tenements,  in  the  8th  section,  will  include  tithes.  There  is  no  doubt  a 
Ceneral  rule,  in  the  construction  of  statutes,  that  general  words  following  particular 
voris  must  refer  to  parsons  or  things  ejusdem  generis.  (Dwarris  on  Statutes,  p.  758.) 
&  Biay  therefore  be  said  by  the  appellant,  that  as  vaults  and  mills  are  of  an  inferior 
Mtue  to  tithes,  the  word  tenement  which  follows  here  cannot  include  tithes.  But 
tkere  is  an  exception  to  this  rule,  as  illustrated  in  2  Inst.  136,  in  the  interpreta- 
tion xi  the  Statute  of  Marlbridge  (see  Dwarris,  p.  758) ;  where  the  general  words 
ttonot  apply  to  things  inferior  or  lower  than  those  which  are  particularly  named*  then 
they  will  bear  their  natural  construction.  The  words  "  other  courts "  coming  after 
"eoonties,  hundreds,  or  courts  baron,"  were  held  to  include  the  King's  Courts  of  Re- 
jBond  at  Westminster,  and  other  courts  of  record.  The  present  is  wit^  the  exception. 
The  statute  itself  may  be  looked  at  to  determine  whether  tithes  are  included  or  not* 
M  sect  15  is  stroni^y  in  fevour  of  the  respondents.  It  enacts  that  the  receivvs 
Syoinlrd  by  the  trustees  to  colleet  the  rates  shall  inspect  the  books  of  assessment  or 
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rates  of  the  poor,  or  land-tax  for  the  parish,  in  order  to  ascertain  the  rates  and  assess. 
ments  to  he  raised  or  levied  hy  virtue  of  the  Act.  This  shews  that  the  property  rate- 
able to  the  poor-rate  was  also  to  be  rateable  under  this  Act.  Some  cases  will  be  cited 
in  which  a  more  limited  sense  has  been  given  to  the  word  tenement,  but  they  are  dia« 
tinguishable.  In  Coiebrooke  v.  Tickeii  (4  A.  &  £.  916),  the  decision  was  founded  upon 
a  comparison  of  several  sections.  In  R.  v.  Manchester  Waterworks  (1  B.  &  C.  630), 
the  word  lands  was  omitted.  R,  v.  Barker  (6  A.  &  E.  389) ;  JR.  v.  Mosley  (1  B.  &  c' 
224)  ;  R.  V.  Trustees  of  Shrewsbury  (3  B.  &  Ad.  216),  were  cited,  and  attempted  to  be 
distinguished. 

The  Solicitor- General  and  Creasy,  contr^— It  is  admitted  by  the  appellant  that 
"tenements"  may  include  tithes;  but  as  this  is  an  Act  imposing  a  charge  upon  the 
subject,  the  respondents  should  shew  that  it  must.  The  recital  in  the  statute  will  not 
assist  the  respondents,  for  it  is  not  clear  whether  the  "body  of  the  church,"  said  to  have 
been  destroyed,  is  not  used  in  contradistinction  to  the  chancel ;  and  if  so,  the  vicar 
would  not  be  liable  at  common  law  for  any  of  the  repairs  sought  to  be  so  paid  for  by 
means  of  this  Act,  as  he  is  at  the  whole  expense  of  repairing  the  chancel.  (Weehx. 
Oxendon,  Freeman,  301 ;  Bum's  Justice,  Church-rates.)  It  may  be  conceded,  tiiat  if  the 
word  "tenement  "could  mean  nothing  else  than  tithes,  it  must  be  taken  to  refer  to  them, 
notwithstanding  the  rule  of  interpretation,  when  general  words  follow  those  of  limited 
meaning:  but  here  there  is  no  necessity  for  so  interpreting  it.  It  may  refer  to  other  things 
of.  the  same  kind  as  vaults  or  mills,  such,  for  instance,  as  factories  or  bams;  the  exception, 
therefore,  mentioned  in  2  Inst.  p.  136,  does  not  occur  here,  and  the  rule  as  laid  down  in 
Sandiman  v.  Breach  (7  B.  &  C.  96)  must  be  observed ;  that  where  general  words  follow 
particular  ones,  they  must  be  construed  as  applicable  to  persons  or  things  efusdem  generis. 
That  case  turned  upon  the  meaning  of  the  words  "  other  persons,"  in  29  Car.  2,c.  7. 
By  3  Car.  1,  c.  1,  it  was  enacted,  "  that  no  carrier,  nor  waggon-man,  nor  carman,  nor 
wain-man,  nor  drover,  shall  travel  on  the  Lord's  day ;"  and  by  the  statute  29  Car.  2, 
c.  7,  that  "  no  tradesman,  artificer,  workman,  labourer,  or  other  person  or  persons, 
shall  do  or  exercise  any  worldly  labour,  business,  or  work  of  their  ordinary  callings,  upon 
the  Lord's  day,"  and  it  was  held  that  the  drivers  of  stage  coaches  were  not  included  in 
the  words  "  oUier  persons."  The  reason  there  given,  iSter  the  statement  of  the  above 
general  rale,  is,  that  the  specification  of  particular  carriers  in  3  Car.  1,  and  of  particoiar 
travellers  in  the  29  Car.  2,  c.  7,  impliedly  excluded  the  driver  of  a  stage  coach.  So  also 
in  R.  V.  Wttllis  (5  T.  R.  379),  Lord  Kenyon  held  that  the  words  "  cities,  towns  corpo- 
rate, and  places,*'  in  9  Anne,  c.  20,  did  not  extend  to  Birmingham  :  for  that  not  being  a 
city,  town  corporate,  or  borough,  it  could  not  be  considered  a  "place  "  within  the  meaning 
of  the  statute  :  "  otherwise  £e  legislature  would  have  used  only  one  compendious  word, 
which  would  have  included  places  of  every  denomination."  So  here  the  single  word 
tenements  might  have  been  used,  and  then  tithes  would  have  been  included,  as  in  the  Sta- 
tute De  Bonis,  13  £dw.  1.  12.  v.  Skingle  and  Powell  v.  Bull,  cited  by  the  respondents, 
are  no  authorities,  for  the  reason  already  given  by  Mr.  Justice  Coleridge,  for  the  rates 
in  those  cases  were  in  effect  the  ordinary  poor-rates,  and  there  was  no  general  catalogue, 
as  here,  terminating  with  tenements.  However,  as  in  Coiebrooke  v.  TickeU,  to  determine 
the  meaning  of  the  word  hereditaments,  the  other  sections  of  the  Act  were  looked  at ;  so 
here,  other  sections  of  this  Act  shew  that  only  property  of  a  tangible,  corporeal  character 
was  intended  to  be  rateable.  The  9th  section  is,  "  that  the  rate  or  assessment  so  made 
shall  be  payable  quarterly,  &c.,  and  one -half  is  to  be  paid  by  the  owner  or  landlord  of 
the  premises  so  assessed,  and  the  other  half  by  the  occupier  or  tenant  thereof."  The 
10th  is, "  that  the  tenant  or  occupier  of  any  lands  or  tenements,  as  aforesaid,  shall  pay  die 
whole  of  such  rates  on  what  they  hold  and  occupy,  and  shall  and  may  deduct  out  of  his 
or  her  rent,  payable  to  the  landlord  or  owner  thereof,  one-half  of  such  rate,  and  aodi 
landlord  is  hereby  required  to  aUow  to  such  tenants  such  payments  and  deductions  ae« 
cordingly."  The  13th  is,  that  when  any  person  rated  or  assessed  by  virtue  of  this  Act 
shall  quit  his,  her,  or  their  land,  dwelling-house,  warehouse,  shop,  vault,  mill,  or  odier 
tenement,  for  or  in  respect  whereof  he  is  rated  or  assessed,  before  the  rate  is  paid,  upon 
refusal  to  pay,  the  collector  is  authorized  to  follow  and  distrain  his  goods  for  the  amount. 
These  sections  may,  by  a  forced  constraction,  include  tithes  ;  but  their  natural  inte^ 
pretation  is,  that  tithes  are  excluded;  and  tiie  15th  section  does  not  say  that  the  pro- 
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perty  rateable  to  the  poor  is  to  be  rateable  under  this  Act,  but  only  enables  the  collector 
to  attain  information  of  the  amount  of  property  held  by  persons  rateable. 

Loan  Dbnman,  C.J. — ^There  is  no  doubt  that  the  word  "  tenement"  may  include 
tithes  ;  but  where  it  is  put  together  with  several  other  words,  the  general  rule  of  construc- 
tion, as  laid  down  in  Sandiman  v.  Breach,  must  apply.  In  the  present  case,  we  have 
many  things  enumerated  not  only  inferior  in  degree,  but  different  in  kind,  to  tithes, 
which  are  not  mentioned  in  the  Act.  There  is  no  reason  to  say  that  the  word  tenement 
must  include  tithes,  because  it  may  include  them.  Other  parts  of  the  Act  might  have 
shewn  an  intention  to  include  them,  but  there  is  a  total  absence  of  all  such  indications. 
We  do  not  even  know  what  part  of  the  church  was  destroyed,  or  whether  the  body 
means  the  whole  structure,  or  only  the  body,  as  distinct  from  the  chancel.  In  the  latter 
case,  the  tithes  would  not  have  been  previously  rateable  to  its  repair.  Nor  does  it 
appear  what  has  been  done  since  1 784  in  the  parish.  The  general  rule  must,  therefore, 
be  adhered  to ;  and  according  to  that,  the  vicarial  tithes  are  not  included  in  the  word 
tenement,  and  therefore  not  rateable. 

Pattrson,  J. — Certain  general  rules,  by  which  it  is  said  we  ought  to  be  guided, 
sometimes  make  it  more  difficult  to  construe  any  particular  statute.  Here,  for  instance, 
Vit  are  told  that  we  must  follow  the  rule,  that  every  word  is  to  have  a  meaning  given  to 
it,  if  possible ;  and  on  the  other  hand,  that  where  specific  words  are  followed  by  general 
ones,  the  general  words  cannot  have  a  more  extended  meaning  than  the  specific  words. 
These  are  not  entirely  conflicting,  for  "  tenements"  might  include  other  things  of  the 
same  kind  as  "  mills."  The  9th  and  13th  sections  may  afford  a  key,  and  certainly 
lead  to  inferences  that  tithes  were  not  intended  to  be  rateable. 

CoLBainoB,  J. — ^None  of  the  cases  throw  much  light  upon  the  question,  because  they 
all  turn  upon  particular  statutes.  It  must  be  decided  upon  the  general  principle  for  the 
interpretation  of  statutes.  The  argument  that  this  statute  imposes  a  new  burden  upon 
the  subject  is  not  to  be  pressed  too  far,  but  it  still  is  entitled  to  some  weight.  The  new 
burden  is  imposed  in  clear  words  upon  the  inhabitants  by  the  8th  section.  But  the 
construction  of  the  word  tenement  is  open  to  doubt.  If  we  read  the  words  of  the  8th  sec- 
tion alone,  and  according  to  the  two  principles  of  interpretation  which  have  been  referred 
tD»  the  result  of  applying  one  of  those  principles  is,  that  the  8th  section  will  not  afiect 
the  vicar ;  the  result  of  the  other  principle  is,  that  it  need  not  affect  him.  Take  the  lat- 
ter case  first:  it  is  said,  "  give  a  meaning  to  every  word  of  the  clause  if  you  can."  Be 
it  80 ;  even  then,  the  word  "  tenement "  may  be  satisfied  by  interpreting  it  to  mean 
other  things  than  tithes.  It  may  apply,  as  has  been  already  observed,  to  a  ftictory  or  a 
Imm.  The  previous  particular  words,  "  vault,  mill,"  &c.,  do  not  exhaust  all  the  things 
which  may  be  occupied  within  the  parish  besides  tithes.  Then  apply  the  other  rule, 
that  general  words  are  to  be  construed  as  referring  to  matters  of  the  same  kind  as  those 
maintained  in  particular  words  immediately  preceding  them.  I  do  not  think  the  pre- 
sent case  is  exactly  within  the  rule  cited  from  2  Inst.  p.  136,  that  a  general  word  fol- 
lowing particular  words  must  be  taken  to  refer  to  things  inferior  or  lower  than  those 
that  be  particularly  named.  Though  not,  however,  strictly  within  the  rule,  it  is  near 
enough  to  be  within  the  analogy.  You  certainly  would  not  expect  to  find  things  of  a 
different  kind  altogether  from  those  which  had  been  enumerated  included  in  a  general 
way  at  the  end.  Taking  it,  then,  either  way,  I  think  that  this  8th  section  does  not 
indude  tithes.  Of  course,  if,  in  the  other  parts  of  the  Act,  you  find  proof  that  the 
legislature  meant  that  tithes  should  be  included,  the  construction  to  be  put  upon  the 
8th  section  would  be  different.  It  is  said  that  the  15th  section  does  furnish  this  proof. 
But  the  object  of  that  section  was  to  enable  the  collector  to  ascertain  the  amount  and 
TBlue  of  the  property  therein  mentioned ;  but  there  is  nothing  to  shew  that  all  the  pro- 
perty  liable  to  the  poor-rates  should  necessarily  be  subject  to  this  special  church-rate. 
With  the  exception  of  this  section,  there  is  nothing  else  in  the  Act  inconsistent  with  the 
limited  construction  of  the  word  tenement.  But,  on  the  other  hand,  the  appellant  says, 
tiiat  the  other  sections  prove  the  limited  meaning  of  the  word.  The  9th,  10th,  and  I3th 
sections  have  been  referred  to :  and  though  I  agree  that  they  are  not  in  themselves  con- 
chisive  on  the  point,  yet  I  think  they  furnish  strong  grounds  for  believing  that  the  limited 
interpretation  is  the  correct  one ;  especially  the  ISth  section,  where  the  word  "  quit"  is 
used,  a  word  more  appropriate  to  corporeal  than  to  incorporeal  property,  and  accompa- 
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nied,  too,  with  a  repetition  of  the  enumeration  of  the  property  rateable,  all  of  a  tuigUe» 
oprporeal  nature.  Altogether,  the  intention  of  the  legislature  is,  at  the  least,  Idt  in 
doubt ;  and  it  is  the  safest  conclusion  to  hold,  that  the  vicar  is  not  liahle  to  be  ntfed 
under  this  Act  in  respect  of  his  tithes. 

Order  qfSemomg  fuagked. 


Q.B.  Saturday,  January  M,  1846. 

The  Qubbn  v.  David  Smith. 

BuUurdjf  order  under  2  4*  3  Viet,  c.  Bb^~8iaiement  ofnppUeatUm  by  weraeere—Jwrieikimr- 

CoitM  qfoveneere, 

Jm  order  of  Seetume  for  the  nutintenunee  of  a  baetard  child,  made  igxm  the  appHemHon  ef  tk 
ooeneere  qf  the  poor  qf  the  tovmehip  to  which  the  child  is  chargeohle,  under  2  4"  3  Viet,  e.  th, 
••  1,  it  bad,  if  it  doe$  not  $hew  that  there  were  no  guardiana  qf  the  tawnahip,  or  qf  any  mm 
within  which  the  townehip  is  situate. 

The  order  etated  that  the  original  application  qfthe  overeeere  woe  made  **  at  a  Petty  SeeeioniioUm 

ai  K.f  in  the  eaid  county,  for  the  $aid  division  (the  dwision  within  which  the  townehip  was  sfokt 

to  be  situate),  to  the  justices  of  the  peace  holding  such  Petty  Sessions  at  K, :"  Admitted,  that  fk 

order  sufficiently  shewed  that  the  Justices,  to  whom  the  original  application  was  made,  were  tkm 

Justices  for  the  said  county. 

7i«  order  directed  the  putative  father  to  pay  the  overseers  "  the  sum  of  II,  7s,  to  reimburse  thesdi 
township  the  actual  expenses  incurred  in  and  for  the  maintenance,  6^,  of  the  said  bastard  eW 
Jirom  the  time  qfits  having  become  chargeable  as  aforesaid,  to  the  time  qf  the  making  of  this  order  ^ 
Admitted,  Ihat  the  order  sufficiently  shewed  that  the  township  had  been  put  to  expense  te  thd 


The  order  ascertained  the  amount  of  costs  incurred  by  the  overseers  in  bringing  the  chergt 
Ufore  the  Court  qf  Quarter  Sessions,  and  directed  the  putative  father  to  pay  to  them  that  ammi: 
Admitted,  that  the  Court  qf  Quarter  Sessions  had  no  po^er  to  award  those  costs,  and  that  Ar 
order,  therrfore,  was  bad  in  that  respect, 

Semble,  that  application  having  been  made  to  justices  in  Petty  Sessions  for  an  order  for  the  mda^ 
tenanceqf  a  bastard  chtld,  b^ore  the  passing  qf7SfS  Vict,  c,  101,  and  the  putative  fslkx 
having  desired  that  the  case  should  be  heard  at  Quarter  Sessions,  and  having  entered  hUs  tit 
required  recognizance,  there  was  a  proceeding  actually  pending  in  Petty  or  Quarter  Sesdset, 
within  the  meaning  of  the  9th  section  of  that  Act,  so  as  to  save  the  jurisdiction  qf  the  Qmrkr 
Sessions  to  hear  and  decide  the  case  qfter  the  passing  qfthat  statute, 

HALL,  in  Hilary  Term,  1845,  obtained  a  rule  calling  upon  the  justices  of  tk 
peace  of  the  West  Riding  of  the  county  of  York  to  shew  cause  why  tte 
following  order,  made  by  them,  and  removed  into  this  court  by  certiorari,  should  not 
be  quashed. 

"  Be  it  remembered,  that  at  the  Michaelmas  General  Quarter  Sessions  of  the  Peace 
of  our  Lady  the  Queen,  holden  at  Knaresborough,  in  and  for  the  West  Riding  of  tk 
county  of  York,  on  Tuesday,  the  15th  October,  in  the  8th  year  of  the  reign,  &c.,  and 
in  the  year  of  our  Lord  1844,  before  the  Hon.  Edwin  LasceUes,  chairman,  Andief 
Lawson,  Esq.,  and  others  their  fellow- justices,  &c.  Whereas  it  appears  to  the  Cooxt 
here,  that  the  township  of  Hampsthwaite,  in  the  parish  of  Hampsthwaite.  in  the  Weit 
Riding  of  the  county  of  York,  is  a  township  having  separate  overseers  of  the  poor  d 
the  said  township,  the  inhabitants  of  which  maintain  the  poor  of  the  said  township 
separately  and  apart  from  the  rest  of  the  said  parish.  And  whereas  it  appears  to  tk 
Court  here,  that  the  said  township  of  Hampsthwaite,  in  the  West  Riding  of  tk 
county  of  York,  is  situate  within  the  division  of  Claro,  in  the  said  West  Riding ;  ui 
that  at  a  Petty  Sessions  holden  at  Knaresborough,  in  the  said  Riding,  in  and  for  the 
said  division  of  Claro  aforesaid,  on  the  1th  August,  A,D,  1844,  the  overseers  ofthefsnf 
of  the  said  township  of  Hampsthwaite  did  make  an  application  to  the  justices  of  tk 
peace,  holding  such  Petty  Sessions  at  Knaresborough  aforesaid,  for  an  order  opoi 


HILARY  TERM,  ISIS.  485 

David  Smith,  of  Clifton-with-Norwood,  in  the  said  Riding*  farmer,  whom  the  said 
vfeneers  then  and  there  charged  with  being  the  putative  father  of  a  male  bastard  child, 
lom  of  the  body  of  Mary  Ann  Patrick,  single  woman,  and  which  said  child,  by  reasott 
rf  the  inability  of  the  said  mother  to  provide  for  the  maintenance  of  the  said  male 
BBStard  child,  had  become  chargeable  to  the  said  township  of  Hampsthwaite,  within 
three  calendar  months  next  before  the  making  of  such  application,  to  reimburse  the 
said  township  of  Hampsthwaite  for  the  maintenance  and  support  of  the  said  male 
bastard  child.  And  whereas  it  further  appears  to  the  Court  here,  that  the  notice  of  the 
intention  of  the  overseers  of  the  poor  of  the  said  township  to  make  the  said  application 
was  given  by  the  overseers  of  the  poor  of  the  said  township  to  the  said  David  Smith 
seven  days  before  the  holding  of  the  said  Petty  Sessions ;  and  whereas  it  further 
appears  to  the  Court  here,  that  the  said  David  Smith  did  declare  to  the  justices  in  such 
Petty  Sessions  so  holden  at  Knaresborough  aforesaid,  that  he  was  desirous  that  the 
said  charge  should  be  heard  and  determined  at  the  Quarter  Sessions  of  the  Peace  in 
and  for  the  said  West  Riding,  and  did  then  and  there  enter  into  a  recog^zance,  vrith 
two  sufficient  sureties,  conditioned  personally  to  appear  at  these  then  Sessions  to 
answer  to  the  said  charge,  and  to  abide  the  judgment  of  the  Court  here,  and  to  pay  all 
the  costs  incurred  by  the  said  overseers  of  the  said  township  in  bringing  the  said  charge 
before  this  Court  of  Quarter  Sessions,  in  case  the  Court  here  should  adjudge  him,  the  said 
IMd  Smith,  to  be  the  putative  father  of  the  said  child ;  which  said  recognUance  u 
jnduced  in  court  here.  And  whereas  it  further  appears  to  the  Court  here,  that  no 
ttj^cation  has  been  made,  with  respect  to  the  said  bastard  child,  to  any  Court  of 
Osneral  Quarter  Sessions,  under  the  provisions  of  an  Act  passed  in  the  5th  year  of  the 
nign  of  his  late  Majesty  King  Wm.  4,  intituled  '  An  Act  for  the  amendment  and  better 
administration  of  the  Laws  relating  to  the  Poor  in  England  and  Wales ;'  and  whereat 
Utetaid  overseers  of  the  poor  of  the  said  township  of  Hampsthwaite  now  make  application 
to  the  Court  here  for  an  order  upon  the  said  David  Smith  to  reimburse  the  said 
township  for  the  maintenance  and  support  of  the  said  bastard  child,  and  on  the  hearing 
of  such  application,  it  appears  to  the  Court  here,  that  a  male  bastard  child  was  lately, 
i^.  on  the  13th  of  May,  A.D.  1844,  bom  at  the  said  township  of  Hampsthwaite,  of  the 
kody  of  the  said  Mary  Ann  Patrick,  single  woman,  and  that  the  said  child  has,  within 
tbree  calendar  months  next  before  the  making  of  the  said  application  at  the  said  Petty 
Sessions,  by  reason  of  the  inability  of  the  mother  of  the  said  child  to  provide  for  the 
Maintenance  of  the  said  child,  become  chargeable  to  the  said  township  of  Hamps- 
thwaite, and  is  now  so  chargeable ;  and  whereas  it  further  appears  to  this  Court,  upom 
4e  hearing  of  such  last-mentioned  application,  and  the  evidence  of  the  mother  of  the  said 
bastard  child,  such  evidence  being  corroborated  in  a  material  particular  by  other  testis 
amy,  to  the  satisfaction  of  the  said  Court  here,  and  as  required  by  law,  that  the  said 
Hand  Smith  is  really  and  in  truth  the  fieither  of  the  said  bastard  child :  It  is,  therefoie, 
li^dged  by  the  Court  here,  that  the  said  David  Smith  is  the  father  of  the  said  bastard 
cUld,  and  it  is  ordered  by  the  same  Court  that  the  said  David  Smith  shall  forthwith 
pay,  or  cause  to  be  paid,  to  the  said  overseers  of  the  poor  of  the  said  township  of 
Hampsthwaite  the  sum  of  1/.  7s.,  to  reimburse  the  said  township  the  actual  expenses 
iaoiined  in  and  for  the  maintenance  and  support  of  the  said  bastard  child,  from  the 
taae  of  its  having  become  chargeable  as  aforesaid,  to  the  time  of  the  making  of  this  order ; 
«id  shall  also  weekly  and  every  week,  from  the  date  of  this  order,  and  as  long  as  the 
laid  bastard  child  shall  be  chargeable  to  the  said  township  of  Hampsthwaite,  and  until 
tha  said  bastard  child  shall  attain  the  age  of  seven  years,  if  he  shall  so  long  live,  pay, 
tr  cause  to  be  paid,  unto  the  overseers  of  the  poor  of  the  said  township,  the  sum  of 
ki  6d.  in  each  and  every  week,  the  actual  expense  to  be  incurred  in  and  for  the  main- 
taance  and  support  of  the  said  bastard  child  ;  and  the  Court  here  having  ascertained 
Ikat  the  costs  incurred  by  the  said  overseers  of  the  poor  of  the  said  township  of 
Baapsthwaite,  in  bringing  this  charge  before  this  Court  of  Quarter  Sessions,  amount 
to  the  sum  of  19/.  12s.  7d. ;  and  the  Court  here  having  adjudged  him,  the  said  David 
Snidi,  to  be  the  putative  father  of  the  said  child ;  it  is  further  ordered  by  the  Court 
hsie,  that  the  said  David  Smith  do  forthwith  pay  to  the  said  overseers  of  the  poor  of 
Ike  inid  township  of  Hampsthwaite  the  said  sum  of  19/.  128.  7d." 
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The  following  were  the  points  marked  for  argument  on  behalf  of  David  Smith  :— 

1st  That  the  Quarter  Sessions  had  in  fact  no  jurisdiction  after  the  passing  of  the 
Stat.  7  &  8  Vict.  c.  101,  to  make  the  order  under  the  exception  or  reservation  contained 
in  the  9th  section  of  that  Act,  or  otherwise,  there  being  no  proceeding  actually  pending 
before  justices  in  Quarter  Sessions  or  Petty  Sessions  at  the  time  of  the  passing  of 
that  Act ;  and  that  the  order  is  bad  on  the  face  of  it. 

2nd.  For  not  shewing  that  it  was  made  in  a  proceeding  actually  pending  befoit 
justices  in  Quarter  Sessions  or  Petty  Sessions  at  the  time  of  the  passing  of  the  said 
Act,  though  it  appears  on  the  face  of  it  to  have  been  made  on  the  application  of  the 
overseers  of  Hampsthwaite. 

3rd.  For  not  shewing  that  there  were  no  guardians  of  the  township,  or  of  any  union 
within  which  the  township  is  situate,  to  make  the  application  within  stat.  2  &  3  YkI 
e.  85,  8.  1. 

4th.  For  not  shewing  that  the  justices  to  whom  the  original  application  in  the 
said  order  mentioned  was  made  were  then  justices  for  the  West  Riding  of  the  countj 
of  York. 

5th.  For  not  shewing  the  child  to  have  become  chargeable  to  Hampsthwaite  before 
or  at  the  time  the  notice  of  application  was  given  to  the  said  David  Smith. 

6th.  For  not  shewing  that  any  recognizance  was  transmitted  to  the  clerk  of  the 
peace,  as  required  by  stat.  2  &  3  Vict.  c.  85,  s.  3,  nor  that  any  recognizance  was  takes, 
conditioned  as  is  required  by  that  Act. 

7th.  For  not  shewing  that  the  Quarter  Sessions  making  the  order  was  the  Quarter 
Sessions  next,  or  next  but  one,  after  the  application  to  the  justices  in  Petty  Sosioot, 
nor  that  the  justices  in  Petty  Sessions  thought  fit  that  the  case  should  be  tried  by  the 
Quarter  Sessions  that  made  the  said  order. 

8th.  For  not  shewing  that  the  mother's  evidence  was  taken  on  oath,  nor  that  anjof 
the  evidence  wbs  taken  on  oath. 

9th.  For  not  shewing  whether  the  said  David  Smith  was  present  at  the  hearing  of 
the  said  application  by  the  Quarter  Sessions,  or  was  heard,  or  had  any  opportunity  of 
being  heard,  by  himself,  his  counsel,  attorney,  or  witnesses,  in  answer  to  the  said  charge. 

10th.  As  regards  the  sum  ordered  to  be  paid  on  account  of  past  chargeabiiity  fat 
making  such  order,  without  shewing  that  the  township  had  been  put  to  expense  to 
that  amount,  or  to  any  expense,  on  account  of  past  chargeabiiity. 
•    11th.  As  regards  the  payment  of  a  future  weekly  sum,  for  ordering  the  payment  of 
an  absolute  future  weekly  sum,  without  providing  that  the  sum  to  be  fixed  weekly  nndcr 

•  the  said  order  should  in  no  case  exceed  the  actual  expense  to  be  incurred  for  the  oiiiB* 
•'tenance  and  support  of  the  said  child. 

12th.  As  regards  the  order  for  paying  the  overseers  their  costs  of  bringing  the 
•charge  before  the  Quarter  Sessions,  because  such  order  is  made  without  any  jnrisdsctifln 
-or  authority  in  the  Quarter  Sessions  to  make  the  same. 

dickering  now  shewed  cause. — ^This  order  is  made  under  statute  2  &  3  Vict.  c.  85. 
ts.  1  and  3  ;  and  the  first  section  provides  that,  "  after  the  passingof  this  Act,  when  tff 

*  child  which  has  been  bom  a  bastard  since  the  passing  of  an  Act  passed,  &c.  (  4  &  5 
(Wm.  4,  c.  76),  and,  with  respect  to  which  no  application  shall  have  been  made  toaflf 

'  Court  of  General  Quarter  Sessions,  under  the  provisions  of  the  said  Act,  shall,  by  reason 
'  of  the  inability  of  the  mother  of  such  child  to  provide  for  its  maintenance,  become 
•chargeable  to  any  parish,  the  guardians  of  any  pariah,  or  of  the  union  in  wkieh  ctf 
jHtrish  may  be  situate;  or  if  I  here  shall  be  no  such  guardians,  then  the  overseers  o/ssi 
parish,  may,  if  they  think  proper,  at  any  time  within  three  calendar  months  after  sock 
child  shall  have  become  chargeable,  apply  to  the  justices  of  the  peace,  holding  any 
Special  or  Petty  Sessions  in  and  for  the  division  or  borough  within  which  such  unioo, 
or  parish,  or  any  part  thereof,  shall  be  situated,  for  an  order  upon  the  person  whoia 
they  shall  charge  with  being  the  putative  father  of  such  child,  to  reimburse  such  nnioa 
or  parish  for  its  maintenance  and  support ;  and  the  justices  then  and  there  assembled, 
not  being  less  than  two,  shall  proceed  with  respect  to  the  application,  and  shall  have  all 
the  powers  and  duties,  in  regard  thereunto,  which  are  given  to  the  Court  of  Genenl 
Quarter  Sessions  by  an  Act  passed,  ^c.  (4  &  5  Wm  4,  c.  76) ;  and  all  enactments  ia 
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he  eaid  Act,  relating  to  the  Court  of  General  Quarter  Sessions,  shall  be  taken  to 
ipply  to  the  said  justices  in  Special  or  Petty  Session,  except  that  the  notice  to 
he. person  intended  to  be  charged  with  being  the  father  of  the  child  need  not  be 
^▼en  more  than  seven  days,  instead  of  fourteen  days,  before  the  Session  at  which 
he  application  shall  be  heard/'  Then,  by  the  thu-d  section  it  is  enacted,  "  that  if 
he  person  whom  the  guardians  or  overseers  shall  charge  with  being  the  putative 
kdier  of  such  child,  shall  declare  to  the  justices  in  such  Special  or  Petty  Session, 
that  he  is  desirous  that  the  charge  shall  be  heard  and  determined  at  the  Quarter  Ses- 
BODS  of  the  Peace,  and  shall  then  and  there  enter  into  a  recognizance,  with  two 
sufficient  sureties,  conditioned  personally  to  appear  at  the  Quarter  Sessions  of  the 
Peace  then  next,  or  next  but  one,  ensuing,  as  the  justices  shall  think  fit,  to  answer  to 
the  said  charge,  and  to  abide  the  judgment  of  the  Court  at  such  Sessions,  and  to  pay 
all  the  costs  incurred,  &c.,  in  Q^e  the  Court  shall  adjudge  him  to  be  the  putative  father 
olsoch  child,  then  the  justices  in  Special  or  Petty  Session  shall  not  proceed  further  to 
hear  the  charge,  but  shall  take  such  recognizance,  and  transmit  it  to  the  clerk  of  the 
peace;  and,  in  such  case,  all  further  proceedings  in  the  matter  of  such  charge  shall 
be  had  before  the  said  Court  of  Quarter  Sessions,  as  if  this  Act  had  not  been 
made."  Now  the  first  objection  taken  to  this  order  is,  that  the  Quarter  Sessions  had  no 
jurisdiction  to  make  it,  after  the  passing  of  the  statute  7  &  8  Vict.  c.  101,  which 
xeoeived  the  royal  assent  on  the  9th  of  August ;  and  the  2nd  section  of  which  pro« 
Tides  that  the  application  is  to  be  made  by  the  mother  to  any  one  justice,  acting  for  the 
petty  sessional  division  of  the  county,  or  for  the  city,  borough,  or  place  in  which  she 
nay  reside,  for  a  summons  to  be  served  on  the  man  alleged  by  her  to  be  the  father  of 
sndi  child ;  the  3rd  section,  that  the  justices  in  Petty  Sessions  may  make  an  order  for 
maintenance  and  costs ;  and  the  4th  section,  that  the  party  upon  whom  that  order  is 
made  may  appeal  to  the  Quarter  Sessions,  upon  giving  notice  to  the  mother  within 
twenty- four  hours,  and  within  seven  days  security  for  costs.  The  proceedings,  there- 
fine,  under  that  statute,  are  altogether  different  from  those  under  the  previous  statute  ; 
but  the  9th  section  of  the  7  &  8  Vict.  c.  101,  expressly  provides,  "  that  nothing  in  this 
Act  contained  shall  affect  the  validity  of  any  orders  for  the  maintenance  of  a  bastard 
dald,  made  by  justices  in  Quarter  or  Petty  Sessions  before  the  passing  of  this  Act ;  but 
00  aach  order  made  before  the  14th  day  of  August,  1834,  shall  be  in  force  after  the  let 
day  of  January,  1849  ;  and  that  all  proceedings  actually  pending  before  justices  in 
Quarter  Sessions,  or  Petty  Sessions,  at  the  time  of  the  passing  of  this  Act,  may  be  con- 
tiaued  and  orders  made  therein,  in  the  same  manner  as  if  this  Act  had  not  been 
paaaed; "  and  the  first  question  therefore  is,  whether  this  was  a  "proceeding  actuallg 
ptudiMg  before  justices  in  Quarter  or  Petty  Sessions  "  on  the  9th  of  August,  1844.  It 
ckarly  was  so ;  for  on  the  7th  of  that  month,  the  application  was  made  to  the  justices 
ia  Petty  Sessions,  and  the  father  appeared,  and  declared  his  wish  that  the  matter  should 
be  heard  at  the  Quarter  Sessions,  and  entered  into  the  required  recognizance  to  appear 
tt  the  next  Quarter  Sessions  and  answer  the  charge.  At  the  very  time,  therefore,  when 
tile  latter  statute  passed,  the  father  was  bound  by  recognizance  to  appear  at  the  next 
Quarter  Sessions  under  the  previous  Act.  The  case  was  as  much  pending,  as  if  it  had 
been  adjourned  from  the  one  Court  to  tlie  other ;  the  justices,  therefore,  had  jurisdiction 
)&&ct,  and  as  the  facts  are  stated  in  the  order,  their  jurisdiction  appears  upon  the 
|loe  of  it.  .  The  third  objection  is,  that  the  order  is  bad  on  the  face  of  it,  for  not  shew- 
iBg  that  there  were  no  guardians  of  the  township,  or  of  any  union  within  which  the 
tetnahip  is  situate,  to  make  the  application  within  statute  2  &  3  Vict.  c.  85,  s.  I ;  but 
te  ofa^tion  was  overruled  in  E,  v.  Ardsley  (  5  Q.B.  71) ;  where  Lord  Denman, 
C.  J.,  in  delivering  the  judgment  of  the  Court  (p.  79),  said :  **  The  first  (objection)  in 
Older  was,  that  the  guardians  of  the  poor,  where  there  are  such,  are  the  proper  parties 
to  make  such  an  application,  and,  that  it  ought  to  have  been  shewn  that  there  are  none 
iuch  for  Ardsley,  to  give  authority  to  the  churchwardens  and  overseers  to  apply.  To 
this  objection,  made  by  the  same  persons  who  applied  for  the  order,  it  might,  perhaps, 
be  enough  to  answer  that  they  must  be  presumed  to  have  been  acquainted  with  tiie 
itate  of  th,e  township  of  which  they  were  the  officers,  and  whether  it  formed  a  part  of 
my  union  or  not.  But  further,  it  does  not  appear  on  the  face  of  the  order  that  Ardsley 
IBS  an  associated  township ;  and  we  ought  not  to  make  an  inference  that  it  is,  in  order 
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to  give  effect  to  this  objection,  supposing  it  to  be  well  founded."  Netttiar  daw  ftwfipm 
on  the  face  of  this  order  that  Hampsthwaite  is  an  associated  township ;  and  the  Cnt 
will  not  make  an  inference  in  this  case,  which  they  refosed  to  make  in  that.  4.  Hit 
objection  is  abandoned.  5 .  The  statute  only  requires  that  the  application  shall  be  anir 
within  three  calendar  months  after  the  child  has  become  chargeable ;  end  that 
appears  on  the  face  of  this  order.  If  the  sufficiency  of  the  notice  to  the  par^ 
is  impugned,  the  answer  is,  that  he  has  appeared ;  and  appearance  withook  objediai 
CBies  the  want  of  due  notice.  (R.  ▼.  The  Justices  of  Wilishire,  12  Ad.  &  EIL  798.) 
6«  The  condition  of  the  recognizance  follows  the  words  of  the  atatnte ;  and*  iwveiw 
*'  irtmsmitted,*'  the  order  shews  that  the  recognizance  was  before  the  Coort  of  Qontar 
Sessions.  In  B,  v.  Ardsley  (5  Q.  B.  75)  the  same  form  was  adopted ;  *'  wlack  mii 
veeognizance  is  produced  in  court  here."  A  recognizance  is  only  an  acknowle^pacat 
(B.  ▼.  St.  Alban's,  8  Ad.  &  £11.  932.)  7.  This  objectiou  is  abandoned.  S.  TUsoijsOi 
tion  rests  upon  the  decision  of  a  single  judge  in  the  Bail  Court.  (R.  ▼•  Aidfct  Jwslkei, 
14  L.  J.  N.  S.  M.  C.  45,  and  ant^,  p.  192.)  [Colesidgb  J. — A  decision,  boveiai; 
which  has  been  largely  acted  upon,  and  which  has  occasioned  an  Act  of  Failiaaiailj 
In  that  case,  the  words  of  the  order  were,  "  we  having,  &o.  heard  the  evidence  of  sqbI 
woman  upon  oath,  and  such  other  evidence  as  she  hath  produced,  and  the  endeaoed 
tiie  said  M.  S.,  &c.  having  been  corroborated  in  some  material  particular  byotliertBrti* 
nony  to  our  satisfaction ; "  and  it  was  held  by  Wightman,  J.,  that  the  onder  was  hd 
far  not  stating  that  the  corroborative  evidence  had  been  taken  on  oath ;  but  tiiat 
deserves  reconsideration ;  for  the  judges  of  the  fiill  court,  in  the  time  of  Lord  ~ 
borough,  came  to  a  contrary  decision  in  the  case  of  R.  v.  Liijfe  (8  East,  193).  (i^ 
There  the  order  was  described  to  have  been  made  ftpoa  the  oath  of  the  said  Mary  Ts^kft 
as  otherwise  ;  and  Lord  EUenborough,  C.  J.,  said :  "  It  is  true  that  it  is  not  said  'si 
otherwise  upon  oath ; '  but  as  no  evidence  can  properly  be  given  otherwise  tium  i^ 
oath»  it  is  not  going  further  in  making  an  intendment  to  support  this  order  than  has  hen 
done  in  other  cases,  to  say  that  such  other  evidence  must  also  be  taken  to  have  been  giMi 
upon  oath."  [Lord  Dbnhan,  C.  J. — And  the  words  "  other  evidence/'  in  Reg.  ▼•  Tie 
Justices  of  Bucks,  are  much  closer  than  the  words  "  as  otherwise."]  In  this  eaM^  tk 
statute  upon  which  the  order  is  founded  uses  only  the  word  '*  evidence/'  and  how  cm 
'*  evidence,"  whether  in  the  statute  or  the  order,  mean  illegal  evidence  ?  But  heve  dtfR 
are  the  additional  words  "  as  required  by  law,"  over-riding  the  whole  sentence.  Thisiin 
order ;  and  as  to  orders,  the  rule  is,  that  if  they  shew  aU  things  necessary  to  giio  jm* 
diction,  every  reasonable  intendment  is  to  be  made  in  their  favour.  The  statote  7  &B 
Viet.  c.  101,  uses  the  same  word  "  evidence ;  "  and  statute  8  &  9  Vict.c.  10,  waspaMi 
to  cure  informality  in  proceedings  under  that  statute ;  the  spirit,  therefore,  if  not  te 
letter  of  the  2nd  statute,  would  operate  to  cure  this  defect.  {R.  ▼.  Cheshire  Jmsiiess,  U 
Law  J.  N.  S.  M.  C.  3  ;  2  New  S.  C.  161.)  [He  also  referred  to  R.  v.  Lewis  (8  M 
li£11.881;  13L.J.N.  S,M.  C.  46),  and  Ex  parte  Gray  (ani^,^.  116;  14L.  J.N.;S. 
M.  C.  26),  as  distinguishable;  and  to  R.  v.  Read  (9  Ad.  &E11.619),aaananllMii9 
in  support  of  this  order.]  9.  The  presence  of  the  party  charged  at  the  Quarter  Swinai 
is  not  necessary.  IHall. — ^Not  absolutely ;  but  if  no  recognizance  were  tranmittad  at 
entered  into,  it  would  be  necessary  to  bring  the  party  by  some  process  before  the  Court 
of  Quarter  Sessions.]  R.  v.  Upton  Gray  (Cald.  308),  and  R.  v.  WiltMre  Jmtimili  \ 
Ad.  &  Ell.  793),  answer  this  objection.  10.  This  objection  is  abandoned.  II.  The 
order  would  have  been  bad,  if  in  the  form  suggested  by  this  objection ;  because  tfaea  it 
would  have  given  to  the  overseers  a  discretion  which  the  Act  has  vested  in  the  jutieefr 
This  point  was  raised  in  R.  v.  Taylor  (9  Dowl.  600),  but  not  decided.  12.  This  obj|6^ 
tion  must  be  admitted  to  be  valid  after  the  decision  of  the  Court  in  R.  v.  The  Jastidt 
ef  Wiltshire  (12  Ad.  &  Ell.  793)  ;  but  it  only  aflFects  one  part  of  the  order. 

R.  Hall  (Pashley  with  him),  contr^. — This  rule  will,  at  all  events,  be  made  shsatM 
upon  the  twelfth  objection.  1  and  2.  These  are  substantially  the  same  objectioo* 
and  the  question  raised  by  them  is,  whether  there  was  here  any  "proeeedii^  pendiag" 
on  the  9th  of  August,  1844,  when  the  7  &  8  Vict.  c.  101,  passed.  By  comparingdi^ 
statute  with  the  previous  Acts  (4  &  5  W.  4,  c.  76,  and  2  &  3  Vict.  c.  85).  it  wffl  be 

(«)  Ses  pott,  Reg.  v.  The  Recorder  of  KmgU  Lyim,  deddcd  in  Eatter  Term,  1846,  by  CsMte,  J.>  h 
ilMBsUCoiirt.    («eel6L.J.N.S.  M.C.9S.)  /  — — • 
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^  tfimt  itinttodnces  a  compkte  change  of  poticy  on  this  subject ;  and  that  all  powers 
br  obtaiBing  or  making  an  order  upon  any  putative  father,  for  the  maintenance  of  a 
mttaxd  chikU  ceased  and  determined  from  the  passing  of  that  Act»  except  as  therein 
■Ofided.    Under  the  former  statutes,  the  overseer  and  guardians  were  authorized  to 
9ply  for  the  order ;  mider  the  7  &  8  Vict.  c.  101,  the  application  must  be  made  bj 
ie  aother ;  and  the  parties  applicant  being  different  under  the  two  statutes,  a  pro* 
aeding  takm  by  one  would  be  no  estoppel  upon  the  other.    (R.  v.  Walker,  2  New  S.  C. 
19.)    At  all  erentSt  this  order,  made  under  2  &  3  Vict.  c.  85,  would  either  exclude  the 
BKiiher  from  applying  under  the  subsequent  Act,  or  it  would  not :  if  it  would*  then  it 
dq^ves  her  of  a  remedy  intended  for  her  by  the  legislature ;  if  it  would  not,  then  the 
pitative'fritiier  may  be  made  subject  to  two  orders  at  once.     It  would,  therefore*  be 
contiary  to  the  policy  of  the  Act,  to  strain  the  construction  of  it,  for  the  purpose  vf 
olahHshing  this  order ;  and  there  was  here  no  "proceeding  pending  in  Petty  or  Qnar- 
ter  Sessions,"  according  to  the  true  construction  of  the  Act.    First,  not  in  Quarter 
SsMMBS,  because  no  such  court  was  in  existence  when  the  Act  passed.     The  Court  of 
QMxter  Sessions  is  not  "  a  continuing  court,"  like  those  in  Westminster  Hall,  as  was 
sndby  Lord  Denman,  C.  J.,  in  R.  v.  Long  (1  Q.  B.  740,  746).   [Colbbidgx,  J. — In 
die  case  of  entering  and  respiting  an  appeal,  is  not  that  appeal  pending  ?]     Yes. 
[CoLxauDOK*  J. — ^In  a  non-existent  court  ?]     The  court  may  continue  its  existence 
if  adjoomment ;  but  if  a  party  appeals  to  a  Ck)urt  of  Quarter  Sessions,  his  opponent 
nay  abandon  his  own  order,  until  the  appeal  is  entered ;  because  the  Sessions  bcang*  in 
die  interval*  a  non-existent  court,  are  not  seised  of  the  case.     [Pattxson,  J.— Sup- 
poM  an  indictment  found  at  one  Quarter  Sessions,  and  traversed  to  the  next,  is  not 
iBut  pending  ?]     Certainly ;  but  the  question  is*  where  ?     [Colbbidob,  J. — ^By  Act  of 
Miament,  the  Court  of  Quarter  Sessions  is  bound  to  meet  at  stated  times.]     Yes ; 
fte  time  is  fixed  by  Act  of  Parliament ;  but  in  order  to  the  holding  of  a  Court  of  Gene- 
al Quarter  Sessions,  a  precept  is  essential  to  summon  the  Sessions.    (5  Bum's  Justice* 
tk.  Sessions,  s.  ii.)     [Colbbidgb,  J. — The  precept,  according  to  the  form  given  in 
Bom's  Justice,  is  only  for  the  summoning  of  the  jurors,  coroners,  keepers  of  gaols* 
oonrtables*  &c.](a)     If  it  had  appeared  that  the  recognizance  had  been  transmitted  to 
Ik  derk  of  the  peace*  who  is  the  deputy  of  the  cubIqs  rotulorum,  as  required  by  stat. 
%kZ  Vict.  c.  85,  s.  2,  that  would,  to  a  certain  extent,  have  shei^n  that  the  case  was 
Mding  in  Quarter  Sessions;  but  the  order  altogether  fails  to  shew  that  that  was  done. 
Seoondly*  no  proceeding  was  pending  in  Petty  Sessions ;  because  that  Court  is  by  the 
iUtnte  expressly  prohibited  from  proceeding  further  to  hear  the  case,  after  the  putative 
fcthor  has  expressed  his  desire  that  it  should  be  disposed  of  at  the  Quarter  Sessions. 
I.  J2.  ▼.  Ard^ey  (5  Q.  B.  71)  is  relied  upon  in  answer  to  this  objection ;  but  that  case 
iftnst  be  taken  with  reference  to  the  facts  there  found.     Now,  in  that  case,  an  applica- 
tion for  an  order  of  maintenance  having  been  made  by  the  overseers  and  refused,  the 
ovcneers  themselves  sought  to  set  aside  the  order  awarding  costs  against  them,  on  the 
ground  that  they  were  not  shewn  to  be  the  proper  ^mrties  to  have  made  the  original 
talieation*  inasmuch  as  the  order  did  not  recite  that  there  were  no  guardians ;  but  the 
Coort  answered*  that  that  was  a  matter  peculbrly  within  the  knowledge  of  the  over* 
I  themselves,  and  that  they  had  clearly  no  right  to  ask  for  an  inference  that  there 
X  guardians  of  Ardsley,  and  therefore  that  they,  the  overseers,  had  made  an  applir 
n  which  they  had  no  right  to  make.     The  present  case  was  very  different ;  here, 
the  party  seeking  to  set  aside  the  order  is  the  putative  father,  against  whom  the  over- 
Mas  have  obtained  it ;  and  it  may  be  a  very  good  objection  for  him,  that  the  overseers 
hoe  not  shewn  their  authority  to  make  the  application,  though  it  would  be  none  for 
ttna ;  as  was  said  by  Lord  Denman,  C.  J.,  in  R*  v.  The  Recorder  of  Exeter  (5  Q.  B. 
^2,  346) : — "  If  parish  officers  have  improperly  brought  a  person  before  the  justices* 
vd  he*  on  a  hearing  at  Sessions,  objects  that  they  are  not  the  proper  parties,  and  the 
on  is  thereupon  dismissed,  that  does  not  entitle  them  to  allege  that  they  are 


(i)  f  MatMi  i1  (p.  380)  aayi ,  '*  Albeit  that  the  set-  withoat  any  precept  before  directed,  aU 

mi  te  eoBOumly  and  most  orderly  summoned  by  meots  made  before  them  by  twelve  lawful  men  ihaU 

Ipifeept  in  writing,  yet  it  is  not  altogether  of  ne-  be  of  force  in  law  ;  bnt  no  man  shall  lose  any  thing 

cwllf  flbr  ttM  making  of  a  lawful  sessions)  to  have  for  his  default  of  appearance  tncre,  ' 

^  to.    Fte  If  competent  justices  of  the  peace  do  had  notice  of  their  sitting.*' 
let  Bin  to  serve,  and  thereupon  do  hold  a  tessions, 
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not  proper  parties  to  pay  the  costs."  Here,  however,  the  overseers  arc  supporting  an 
order  obtained  upon  their  application,  which  application  the  order  does  not  shew  that 
they  were  entitled  to  make.  By  the  statute  under  which  this  order  is  made,  it  is  pro- 
vided that  the  guardians,  "  or  if  there  shall  be  no  such  guardians,  then  the  overseen," 
may  apply ;  so  that  the  exception  is  contained  within  the  provision  of  the  clause;  it  is 
incorporated  with  and  qualifies  that  which  goes  before ;  and,  therefore,  according  to 
the  rule  laid  down  in  Stowell  v.  Lord  Zouch  (Plowd.  376),  the  parties  availing  them- 
selves of  that  exception  must  bring  themselves  within  it ;  as  in  12.  v.  Wymondkm  (2 
Q.B.  541),  Lord  Denman,  C.  J.,  said  :  "  Here,  the  statutory  description  of  the  settle- 
ment involves  a  particular  circumstance  in  the  first  instance,  and  does  not  imply  a  pro- 
viso. That  circumstance,  therefore,  should  be  shewn  in  the  examination."  R,i, 
Read  (9  Ad.  &  £11.  619)  is  a  much  stronger  case  than  this  ;  for  there,  an  order  for 
maintenance  of  a  bastard,  which  stated  that  the  Sessions  had  heard  evidence  in  corro- 
boration of  the  mother's  statement,  but  omitted  to  state  that  the  corroboration  was,  in 
some  material  particular,  was  said  by  Lord  Denman,  C.  J.,  to  be  "  not  merely  doubtful  in 
its  terms,  but  defective  ;"  though,  if  it  be  doubtful  only  as  to  a  point  which  goes  to  the 
jurisdiction,  it  is  bad.  (JR.  v.  The  Inhabitants  of  Fylingdale$,  7  B.  &  C.  438.)  TTk 
rule  is  very  distinct,  that  every  thing  necessary  to  give  jurisdiction  must  appear  upon 
the  face  of  every  order  which  is  made  under  a  special  statutory  power,  however  lugh 
the  authority  of  tlie  person  making  it.  (Christie  v.  Unwin,  1 1  Ad.  &  E.  373,  lod 
Brancker  v.  Molyneux,  4  M.  &  Grr.  226.)     [He  was  then  stopped  by  the  Court.] 

Lord  Denhax,  C.  J. — I  think  this  objection  must  prevaiL  The  words  of  the  Act 
prescribe  what  persons  are  to  make  the  application,  viz.:  ''the  guardians  of  tsq 
parish,  or  of  the  union  in  which  any  parish  may  be  situate ;  or  if  there  shall  be  no  soct 
guardians,  then  the  overseers  of  such  parish."  Here,  the  overseers  make  the  applid^ 
tion,  without  stating  that  their  township  is  not  part  of  an  union,  or  that  there  are  no 
guardians  of  the  township ;  and,  therefore,  they  do  not  bring  themselves  within  the 
description  of  persons  entitled  to  apply.  The  answer  given  to  this  objection  is,  the 
case  oiR.  v.  Ardsley  (5  Q.  B.  71) ;  but  it  appears  to  me,  that  that  case  is  quite  dis- 
tinguishable from  the  present.  It  was  there  held,  that  the  persons  who  had  made  the 
application  could  not  take  advantage  of  a  misdescription  of  themselves,  as  an  objecticm 
to  the  order  which  they  had  obtained ;  that  was  a  complete  answer  to  them ;  the  Court 
gave  that  answer,  and  did  not  mean  to  vary  it  at  all  by  the  further  observation,  thtt 
"  it  does  not  appear  on  the  face  of  the  order,  that  Ardsley  was  an  associated  township; 
and  we  ought  not  to  make  an  inference  that  it  is,  in  order  to  give  efifect  to  this  oljee- 
tion,  supposing  it  to  be  well  founded."  That  was  a  proper  answer  to  the  overseers,  a 
that  case ;  but  it  would  not  be  a  proper  answer  to  give  to  those  who,  on  the  other  sick 
object  that  the  jurisdiction  to  make  the  order  does  not  appear. 

Pattbson,  J. — \nR,  v.  Ardsley,  one  objection  was  not  pressed,  for  the  very  reooa 
mentioned  by  my  lord  ;  that  the  overseers  themselves  were  the  parties  who  had  i^ypM 
for  the  order,  and  were  then  seeking  to  quash  it. 

CoLEBinoE,  J. — It  is  admitted,  that  R,  v.  Ardsley  was  rightly  decided ;  but  I  do  doI 
think  that  all  the  expressions  to  be  found  in  the  judgment  in  that  case  are  cmwAj 
used.  Some  of  those  expressions  may  imply,  that  the  Court  must  have  infienred  tittt 
Ardsley  was  an  associated  township,  in  order  to  quash  the  order ;  but  I  make  no  ido^ 
ence  in  this  case ;  nor  do  I  think  that  the  Court,  in  the  other  case,  intended  tiiat  mj 
inference  was  necessary  to  be  drawn,  in  order  to  support  the  objection.  The  woidif 
"  in  order  to  give  effect  to  this  objection,  supposing  it  to  be  well  rounded,"  refier  to  the 
position  of  the  parties  making  that  objection.  The  statute  is  express  as  to  the  peisaos 
who  are  to  make  the  application ;  and  here,  the  overseers  make  it,  without  saying  any 
thing  about  the  preliminary  circumstances  which  are  necessary  to  entitle  them  to  do 
so ;  so  that,  in  order  to  support  this  order,  we  should  be  obliged  to  infer  that  there  were 
no  guardians,  and  no  union ;  but  that,  I  think,  we  ought  not  to  do.  The  Court  is  per* 
fectly  neuter  in  the  matter,  only  requiring  that  a  party,  who  must  comply  with  certiio 
statutory  requisitions,  should  shew  that  he  has  done  so. 

Rule  absolute  to  quash  the  order  of  Sessions, 
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BAIL  COURT. 

Hilary  Term. — January  2b  and  2\ ^  1846. 

'  (Before  Mr.  Justice  Williams.) 

Thb  Qubek  V,  Thb  Justices  of  Surrey,  (a) 
te  Church  WARDENS  and  Overseers  of  St.  Anne's,  Westminster,  Appellants, 

AND 

Phi  Churchwardens   and  Overseers  of    St.  Mart  Magdalen,   Bermondset, 

Respondents. 

Notice  of  appeal  by  **  a  majority" — Mamdamut  to  hear, 

imtUeqf  appeal  eommancing  "  Take  notice,  that  we,  being  a  majority  of,,  and  acting  for  and  on 
UkaV^ftht  ekurekwardene  and  overeeere  qf  the  poor  of  the  parish  qf  Saint  Anne,  WeMtmimeter,*' 
ifc.f  is  eufficieni,  notwithstanding  the  appeal  is  presumed  to  be  the  act  of  the  whole  body  qf 
ehmrehwardens  awl  overseers, 

Piert  the  Court  of  Qfutrter  Sessions  dismisses  an  appeal  upon  an  objection  taken  to  the  sti^fficiency 
ff  the  notice,  the  Court  will,  if  the  notice  be  good,  direct  a  mandamus  to  go  commanding  the 

justices  to  enter  continuances  and  hear  the  appeal, 

r  Michaelmas  Term  last,  a  rule  had  been  obtained,  calling  upon  tlie  justices  of 
Surrey  to  shew  cause  why  a  writ  of  mandamus  should  not  issue,  commanding 
bem  to  enter  continuances  and  hear  an  appeal  between  the  parishes  of  St.  Anne, 
l^ertminster,  in  the  county  of  Middlesex,  and  St.  Mary  Magdalen,  Bermondsey,  in 
be  county  of  Surrey,  against  an  order  of  two  justices,  for  the  removal  of  one  Rebecca 
howD,  the  wife  of  Thomas  Brown,  and  her  two  children.  The  order  was  made  on  the 
5th  of  April,  and  served  on  the  appellants  on  the  following  day.  On  the  14th  of 
ime  following,  notice  and  grounds  of  appeal  for  the  ensuing  Surrey  Sessions,  to  be 
oUen  on  the  1st  of  July,  were  served  on  the  respondents.  The  following  was  the 
im  of  the  notice  :— 

"*  To  the  churchwardens  and  overseers  of  the  poor  of  the  parish  of  St.  Mary  Mag;- 
ileD,  Bermondsey,  in  the  county  of  Surrey  : 

"Take  notice,  that  we,  being  a  majority  of.  and  acting  for  and  on  behalf  of,  the 
urdiwardens  and  overseers  of  the  poor  of  the  parish  of  St.  Anne,  Westminster,  in  the 
unty  of  Middlesex,  do  intend,  at  the  next  G«neral  Quarter  Sessions  of  the  Peace  to 
holden  in  and  for  the  said  county  of  Surrey,  to  prosecute  an  appeal  against  a  cer- 
in  order  of  Henry  Weston  and  lliomas  Bullock  Burbridge,  Esquires,  two  of  her 
i^ty's  justices  of  the  peace  for  the  said  county  of  Surrey,  bearing  date  the  loth  day 
AprU,  in  the  year  of  our  Lord  1845,  whereby  Rebecca  Brown,  wife  of  Thomas 
own,  and  her  two  children,  named  in  the  said  order,  were  ordered  to  be  removed 
d  eoavejed  from  the  said  parish  of  St.  Mary  Magdalen,  Bermondsey,  to  the  said 
mh  of  St.  Anne,  Westminster,  as  the  place  of  the  last  legal  settlement  of  the  said 
ebeoca  Brown  and  her  said  chil^n.  And  also  take  notice,  that  the  grounds  of  our 
rpeal  are,  first  (a  variety  of  objections  were  then  stated  to  the  order  of  removal,  and  thmi 
mchded  thus) :  And  that  at  the  hearing  of  the  said  appeal,  we,  on  behalf  of  the  said 
aith  of  St.  Anne,  Westminster,  will  avail  ourselves  of  all  or  some  one  or  more  of  the 
KNUids  of  appeal  herein  stated.  Dated  this  11th  day  of  June,  in  the  year  of  our 
Qril845. 

"  F.  Fielder,     Churchwarden  of   the  said  parish  of 
St.  Anne,  Westminster. 

"  J.  Pbnhall,   ^ 

•'  W.  Addis,      f  The  overseers  of  the  poor  of  the  parish 

••  Jas.  Aldous,  r  of  St.  Anne,  Westminster." 


Jab.  Busain, 
(c)  Reported  bjT.  W.  Saunders  ,  Eiq.,  Banitter-«t-law. 


Mt  MMDBnunrErOAlBB. 

At  the  Surrey  July  Sessions,  the  appeal  came  on  in  its  order,  and  the  appdlaati 
were  required  to  prove  their  notice,  which  they  did,  by  putting  a  witness  into  the  btf 
who  had  served  it.  The  respondents  then  objected  that  the  notice  was  bad  upon  its 
fEUie,  as  it  purported  to  be  the  notice  of  only  a  majority  of  the  parish  officers,  instead  of 
the  notice  of  the  whole  body,  and  the  Sessions  holding  this  objection  to  be  well  founded, 
dismissed  the  appeal ;  whereupon  this  rule  was  obtained. 

January  26. 

Baldwin  now  shewed  cause.-^The  objection  urged  at  the  sessions  having  beeft  npak 
before  and  determined  by  the  justices,  tiiis  Court  will  not  interfere ;  and  this,  wfaraar 
the  justices  did  or  did  not  come  to  a  right  conclusion  upon  the  facts.  Had  tiiey  ds^ 
dined  to  entertain  the  question,  or  had  refused  to  hear  the  arguments  on  each  side,  tk 
matter  would  have  been  otherwise ;  but  here  they  have  decided  upon  a  question  propd^ 
before  them,  and  within  the  scope  of  their  authority ;  and  their  decision  upon  it  \k 
therefore,  final,  equally  as  much  as  though  they  had  dismissed  the  appeal  for  defisoli* 
examinations.  {Reg,  v.  The  Justices  of  the  West  Riding  <^  Yorkshire  (Beekngtm^ 
EUand),  1  New  Sess.  Ca.  247.  1  New  Mag.  Ca.  53  ;  Reg.  v.  The  Justices  ^  Kutem, 
1  New  Sess.  Ca.  151,  1  New  Mag.  Ca.  S,  S.C.)  The  justices,  however,  were  li^it 
their  decision,  for  the  notice  is  bad,  as  being  that  of  a  majoritg  only ;  for  notwidiiteid- 
ing  a  majority  can  give  notice  when  they  do  so  as  the  whole  body,  as  was  decidadii 
Reg.  V.  The  Justices  of  the  West  Riding  (St.  Pancras  v.  Bradford)  (2  New  Sess.  Ca.  L 
1  New  Mag.  Ca.  332,  S.C),  yet  they  cannot  do  so  merely  as  a  mqfority.  In  every  cm 
in  which  a  majority  of  a  public  body  are  permitted  to  do  an  act  on  behalf  of  the  wfaol^ 
the  whole  body  is  presumed  to  do  it,  and  a  statement  that  it  is  the  act  of  the  mijod| 
only  is  bad ;  thus  a  majority  of  a  corporation  can  act  for  the  whole,  but  then  the  fOh.  i 
ceeding  is  presumed  to  be  that  of  the  whole  body ;  so  of  actions  by  asngnees,  or  ci$i 
cutors,  though  a  majority  only  act,  the  action  is  supposed  to  be  that  of  all.  In  tUi 
case  the  appeal  purports  to  be  the  appeal  of  only  a  majority  of  the  churchwardens  sal 
overseers,  though,  indeed,  they  say  Uiat  they  are  acting  on  behalf  of  the  others.  The 
justices  heard  the  objection,  and  their  decision  is  final. 

Williams,  J. — Your  argument  is,  that  the  decision  of  the  justices  at  the  sesakm 
was  a  hearing  of  the  appeal ;  but  if  this  were  so,  a  mandamus  could  only  go  in  casetkf 
had  said,  "  We  will  not  hear  your  notice  of  appeal  at  all." 

Pashley  and  Corner,  in  support  of  the  rule. — The  cases  cited  in  support  of  the  prin- 
ciple that  this  Court  will  not  interfere  where  the  justices  have  decided,  are  those  oo^ 
upon  the  sufficiency  of  the  examinations  ;  and  a  decision  at  the  sessions,  upon  an  ob- 
jection to  the  examinations,  is  clearly  distinguishable  from  one  merely  upon  the  notioe 
of  appeal,  and  in  effect  amounts  to  a  decision  upon  the  merits ;  since,  as  the  4  &f 
Wm.  4,  c.  76,  s.  81,  provides  that  the  parties  at  the  sessions  shall  not  go  into  any  odiH 
grounds  of  removal  than  those  set  forth  in  the  examinations,  a  decision  upon  the  sni* 
ciency  of  the  examinations  must,  in  effect,  be  a  decision  upon  the  merits  of  the  apperis  ^ 
for,  aiter  determining  that  the  examinations  were  insufficient,  it  would  be  idle  to  go  ir^ 
evidence  when  the  result  must  be  the  same.  {Ex  parte  Ackworth,  3  Q.  B.  897,  whi 
is  recognized  in  Reg.  v.  St.  Mary,  Lambeth,  2  New  Sess.  Ca.  36,  1  New  Sess.  Ca.  3Sf»  i 
Reg.  V.  Kesteven,  1  New  Sess.  Ca.  151,  1  New  Mag.  Ca.  8,  S.C.)  Here,  uponii 
insufficient  ground,  the  justices  have  altogether  refused  to  hear  the  appeal.  That  # 
notice  was  sufficient  is  perfectly  clear,  after  the  decision  of  the  case  of  Reg*  v.  tk 
Justices  of  the  West  Riding  {St.  Pancras  v.  Bradford)  (2  New  Sess.  Ca.  1,  1  MlV 
Mag.  Ca.  322,  S.C.) 

Williams,  J. — I  really  can  entertain  no  doubt  that  this  notice,  as  given  by  aiwi^ 
ity,  is  quite  sufficient;  for  it  not  only  states  at  the  commencement  that  it  is  gireabf 
"  a  majority  of,  and  acting  for  and  on  behalf"  of,  the  whole  body,  but  it  says  at  tfaeeod 
that  "  we,  on  behalf  of  die  said  parish  of  St.  Anne,  Westminster,  will,"  &c.  Not, 
coupling  all  these  together,  and  there  is  no  reason  why  the  notice  should  be  disafli' 
bered,  and  looking  at  the  beginning  and  the  end,  the  meaning  obviously  is,  tiiat  A(^ 
notice  is  given  on  the  behalf  of  the  whole  parish,  and  is,  therefore,  ^sufficient.    On  Ai 
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iAar  ponH,  tboogh  I  ^  not  say  that  I  entertain  any  doubt  upon  it,  I  willlook  at  the 

Cun  adv.  vuit.(a) 
January  31. 

His  Lordship  to-day,  gave  the  following  judgment : — This  was  a  rule  for  a  mandamMS  to 
tDter  continuances  and  hear  an  appeal,  on  the  ground  that  the  justices  at  the  sessions 
Imd  prevented  the  appellants  from  entering  into  theur  case,  on  an  objection  taken  to  the 
■fltioe  of  appeal.  On  the  discussion,  I  thought  the  notice  of  appeal  quite  sufficient, 
4M,  therefore,  that  the  numdamus  ought  to  go ;  but  as  it  was  argued  that  the  decision 
«f  tfic  Sessions  was,  in  effect,  upon  a  hearing,  that  this  Court  ought  not  to  interfere, 
nd  there  being  some  late  cases  upon  the  question  of  what  constitutes  a  hearing,  I  have 
ttkok  time  to  look  into  them,  and  I  am  now  quite  clear  that  this  was  not  a  hearing, 
aad  that  in  all  cases  where  the  appellants  have  been  turned  round  at  the  sessions  upon 
IB  oibjection  to  the  notice,  this  Court  has  held  that  such  is  not  a  hearing.  The  case  of 
Krtt.  The  Justices  of  Gloucestershire  (1  B.  &  Ad.  1)  is  quite  in  point.     That  was  an 

Sal  to  the  Sessions  by  one  overseer  against  the  accounts  of  the  other,  and  the  jus- 
»  after  bearing  one  witness  for  the  respondents,  decided  (on  objections  taken)  that 
tte  ^ypeal  did  not  lie,  as  the  appellant  was  co-overseer,  and  as  he  had  made  no  oppoai- 
tiOB  to  the  passing  of  the  accounts,  at  a  special  sessions,  and  in  vestry.    But  it  was 
Bdd,  that  these  were  no  grounds  for  rejecting  the  appeal,  and  that  the  proceedings  of 
tte  Quarter  Sessions  were  no  hearing  of  the  case ;  and  that,  as  they  had  not  exerciaed 
'tflnr  jurisdiction,  a  mandamus  should  issue.     So  also  in  the  late  case  of  Reg.  y.  The 
.  Jiutkes  of  Kent  (2  Q.  B.  686),  the  Sessions  having  refused  to  hear  an  appeal,  on  the 
Lg^Bmd  of  the  insufficiency  of  the  notice,  this  Court,  holding  the  notice  to  have  been 
[  SPod,  directed  a  mandamus  to  go.     My  opinion,  therefore,  is«  that  the  mandamus  ought 

Rule  absolute^ 
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Hilary  Term. — January  26  and  February  14,   1846. 

(Before  Mr.  Justice  Williams.) 

Tex  QuxxK  v.  Thb  Justices  of  thb  Wbst  Riding  of  YoBKSHiBB.(e) 


l^B  Otxbsbbbs  of  Livebpool Appellants, 

AND 

£  «kttr  CtMBK  of  thb  Pbace  fob  thb  West  Riding  of  Yoekshibb     -         Respondent. 

i'¥  Noiiet  qf  ofpeal^Timefar  appealiuff, 

I  ^^asr.  dS^f  ik€9  Geo.  4,  e.  40,  two  jtaticet  are  empowered  to  examine  amy  lunatic  paiaper  and 

I      is  direct  Aim  to  be  conveyed  to  the  county  lunatic  asylum,  and  to  ascertain  the  place  c^  hie  tettlSm 

^  ^,mseUt  end  maie  an  order  tyson  the  overseers  qf  such  place  for  the  weekly  payment  qf  a  sum  for 

^Stttk  kmalie's  care,  maintenance,  Sfc.    By  sec,  54,  a  power  of  appeal  against  such  order  is  given 

^Ib  ikme  words:  '*  Provided  always,  that  the  churchwardens  and  overseers  of  the  parish  in  which 

"  IkiJusHees,  or  the  major  part  of  them^  shall  adjudge  any  insane  person  to  be  settled,  may  appeal 

ogAui  mek  order  to  the  General  Quarter  Sessions  of  the  peace,  to  be  holdenfor  the  county  where 

msk  order  shall  be  made,  in  like  manner,  and  under  like  restrictions  and  regulations^  as  againat 

,  meg  order  rf  reutoval,  giving  reasonable  notice  thereqf  to  the  clerk  of  the  peace  of  such  county  f 

uisskaliie  respondent  in  such  appeal,  which  appeal,  the  justices  of  the  peace,  assembled  at  the 

•  M  gabwqawtly  Comer  referred  bis  Lordship  to  Hees  qf  Surrey  {St.  Anm^Sf  Westminster,  ▼.  Hoeied, 

"Wli  i  Jimliia  imi  II ,  Rex  v.  The  Justices  qf  Olouces-  Surrey),  which  depeoded  upon  similar  foets,  and  it 

%llire  (IB.  &  Ad.  I) ;  Rex  ▼.  The  Justices  of  was  arranged  that  it  should  abide  the  event  of  the 

Mmi  fS  Q.  B.  686) ;  Rex  ▼.  The  Justices  of  SdU^  foregoing  case. 

UBmSt  Aid.  696) ;  and  Rex  ▼.  The  Justices  of  Nor^  (c)  Reported  by  T.  W.  Saundbrs,  Esq.,  Batiis* 

jHi(6B.&Ad.990).  ter-at-law. 
(1}  Tbcre  was  also  the  case  of  Reg,  ▼.  The  Jus^ 
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said  General  Quarter  Sessions,  are  hereby  authorized  and  empowered  to  hear  and  determine  tttti 
same  manner  as  appeals  against  orders  of  removal  are  now  heard  and  determined,**  By  the  nk 
qf  the  Wett  Riding  of  Yorkshire  Sessions,  ten  days*  notice  qf  appeal  was  required,  and  by  theil 
5  Wm,  4,  e.  Id,  it  is  provided  that  be/ore  any  pauper  shall  be  removed  by  virtue  qf  an  ardor  ^ 
removal,  a  copy  of  the  order,  together  with  a  copy  qf  the  examinations,  shall  be  delivered  tmtKtji 
one  days  prior  to  such  removal,  and  that  the  grounds  qf  appeal  shall  be  served  Jonrteen  dayti 
least  before  the  Sessions. 
Semble,  that  the  provisions  as  to  appeals  contained  in  the  4  Sf  b  Wm.  4,  e.  76,  do  not  apfbf  A 
and  are  not  incorporated  with,  the  9  Geo,  4,  c.  40,  and  that  an  order  under  the  latter  ttstti 
having  been  served  on  the  13M  qf  March,  and  the  next  Sessions  being  on  the  7tk  qf  April,  twtati 
five  days  afterwards,  the  appellants  ought  to  have  appealed  at  those  Sessions,  and  were  not  jmb 
fied  in  availing  themselves  qf  the  time  allowed  under  the  4  Sf  b  Wm,  4,  e.  76»  and  in  appeoHagi 
the  Midsummer  Sessions. 


OVEREND,  in  Michaelmas  Term,  moved  for  and  obtained  a  rule  nisi  for  a  t 
commanding  the  justices  of  the  West  Riding  of  Yorkshire  to  enter  continoaaee 
and  hear  the  appeal  of  the  churchwardens  and  overseers  of  the  parish  of  Liverpool 
Lancashire,  against  an  order  of  justices  finding  one  Mary  Vincent  to  be  an  insane  pii 
per,  and  adjudging  her  last  legal  place  of  settlement  to  be  in  the  parish  of  Liveipool 
and  directing  the  overseers  of  the  said  parish  to  pay  to  the  treasurer  of  the  Luniti 
Asylum  for  the  West  Riding  aforesaid,  the  weekly  sum  of  5s.  6d.  for  her  care,  mainte 
nance,  &c.  in  the  said  asylum. 

The  facts  were  as  follow.  Complaint  was  made  to  a  magistrate  of  the  West  Ridin| 
of  Yorkshire,  that  one  Mary  Vincent  w^as  a  poor  insane  person,  and  chargeable  to  di 
township  of  Huddersficld,  in  the  said  Riding,  whereupon,  pursuant  to  the  provisiouc 
the  9  Geo.  4,  c.  40,  s.  38,  the  said  justice  made  an  order  that  she  should  be  broogjl 
before  two  magistrates,  in  order  that  such  further  proceedings  should  be  taken  as  A 
Act  directs.  On  the  8th  of  March,  1845,  she  was  accordingly  brought  before  Job 
Armitage  and  John  Sutcliffe,  Esquires,  two  justices  of  the  said  Riding,  when  she  wi 
duly  declared  by  them  to  be  insane,  and  directed  to  be  conveyed  to  the  Lunatic  Asyln 
for  the  Riding ;  at  the  same  time  they  adjudged  the  place  of  her  last  legal  settlema 
to  be  in  the  parish  of  Liverpool,  in  the  county  of  Lancaster,  and  an  order  was  md 
upon  the  overseers  of  the  said  parish  to  pay  the  weekly  sum  of  5s.  6d.  to  the  treason 
of  the  West  Riding  Lunatic  Asylum,  on  account  of  her  care,  maintenance,  &c.  Hi 
order  was  duly  served  upon  the  overseers  of  Liverpool,  on  the  13th  of  the  same  monl 
of  March.  The  next  General  Quarter  Sessions  for  the  West  Riding  were  held  i 
Pontefract  on  the  7th  of  April,  at  which  Sessions  no  appeal  against  the  said  order  v 
entered,  nor  had  any  notice  been  given.  But  on  the  13th  of  the  following  June,  am 
tice  of  appeal,  together  with  the  grounds  thereof,  were  served  upon  the  derk  of  d 
peace,  the  justices  making  the  order,  and  the  overseers  for  Huddersficld,  for  the  tibc 
next  Sessions  to  be  held  at  Bradford,  in  the  said  West  Riding,  on  the  following  2iid< 
July.  On  that  day,  accordingly,  an  application  was  made  by  the  appellants  to  est! 
and  try  their  said  appeal,  which  was  resisted  by  the  respondents,  on  the  ground  that  tf 
appellants  were  out  of  time  in  having  omitted  to  appeal  at  the  Pontefract  Sessions,  tl 
rules  of  Sessions  only  requiring  ten  days'  notice  of  appeal,  and  twenty-five  days  bifil 
elapsed  between  the  service  of  the  order  and  the  next  Sessions.  After  hearing  each  ai 
tipon  this  point,  the  Sessions  held  the  objection  to  be  well  founded,  and  dismissed  tl 
appeal. 

Hall  and  Pashley  shewed  cause. — The  removal  of  the  lunatic  and  the  proceediogso 
the  appeal  are  regulated  by  the  9  Geo.  4,  c.  40,  and  the  order  in  question  was  mi 
under  sec.  38  of  that  Act,  which  enables  justices,  upon  due  examination,  to  cause  il 
lunatic  pauper  to  be  sent  to  the  county  lunatic  asylum,  and  enables  them  to  inquire  ill 
the  place  of  such  pauper's  settlement,  and  having  ascertained  it,  to  make  an  order  i^ 
the  overseers  of  such  place  for  the  payment  of  the  weekly  expenses  of  the  lunatic,  k 
this  was  duly  done,  and  the  only  question  is,  whether  the  appellants  were  regular  i 
their  appeal.  The  before- mentioned  Act  contains  two  clauses  of  appeal,  one  is  theSK 
section,  and  the  other  the  60th.  The  former  provides  "  that  the  churchwardens  ai 
overseers  of  the  parish  in  which  the  justices,  or  the  major  piut  of  them,  shall  acyii4| 
any  insane  person  to  be  settled,  may  appeal  against  spch  order  to  the  general  Qmit 
Sessions  of  the  peace,  to  be  holden  for  Uie  county  where  such  order  shall  be  mtde,  i 
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like  manner  and  under  like  restrictions  and  regulations  as  against  any  order  of  removal, 
giving  reasonable  notice  thereof  to  the  clerk  of  the  peace  of  sucli  county,  who  shall  be 
respondent  in  such  appeal,  which  appeal  the  justices  of  the  peace  assembled  at  the  said 
general  Quarter  Sessions,  are  hereby  authorized  and  empowered  to  hear  and  determine 
in  the  same  manner  as  appeals  against  orders  of  removal  are  now  heard  and  determined." 
The  other  appeal  clause,  namely  the  60th,  enacts,  "  that  any  person  or  persons  thinking 
himself,  herself,  or  themselves  aggrieved  by  any  order  or  judgment  made  or  given,  or  by 
the  order  or  determination  of  any  justice  or  justices  of  the  peace,  in  pursuance  of  thu 
Act,  may,  within  four  calendar  months  after  such  order  shall  be  made  or  given,  complain 
to  the  justices  of  the  peace  at  the  general  or  Quarter  Sessions  of  the  peace,  to  be  holden 
in  and  for  the  county  wherein  the  offence  shall  be  committed,  the  person  or  persons 
appealing  having  first  given  at  least  fourteen  days'  clear  notice  in  writing  of  such  appeal, 
and  tlie  nature  and  matter  thereof,  to  the  person  or  persons  appealed  against,  and  forth- 
with after  such  notice  entering  into  a  recognizance  before  some  justice  of  the  said 
ooonty,  with  two  sufficient  sureties  conditioned  to  try  such  appeal,  and  to  abide  the 
order  and  award  of  the  said  Court  thereupon,"  &c.  It  having  been  settled  by  the  late 
eaa6  of  Reg,  v.  The  Inkabiianis  of  Pixley  (4  Q.  B.  711),  that  the  60th  section  is  the 
one  under  which  such  an  appeal  as  this  should  be  made,  the  appellants  are  out  of  court, 
inaamnch  as  they  have  not  entered  into  the  recognizance  required  by  it,  and  it  is  im- 
material that  this  was  not  the  ground  upon  w^hich  the  Sessions  dismissed  the  appeal, 
because  if  this  Court  is  satisfied  that  the  Sessions  acted  rightly,  though  upon  wrong  pre- 
miaes,  it  will  not  send  the  case  down  again,  inasmuch  as  the  same  result  will  be  come  to. 
{Reg.  T.  The  Justices  of  the  West  Riding,  Longwood  v.  Hallifax,  2  Q.  B.  705.)  It 
will  be  argued,  however,  on  the  other  side,  that  the  54th  section  is  the  one  which  governs 
tiiase  appeals,  and  that  this  objection  does  not  apply  in  that  case.  But  the  appellants 
are  equally  out  of  court  upon  that  section,  since  they  did  not  enter  their  appeal 
aa  they  ought  to  have  done  at  the  Ponte^ct  Sessions,  which  were  held  on  the  7th  of 
April,  and  twenty -five  days  after  they  were  served  with  the  order,  the  rules  of  the  Ses- 
aions  only  requiring  ten  days'  notice.  It  will  be  said  that  these  Sessions  were  not 
the  next  practicable  Sessions,  as  the  appellants  were  entitled  to  the  same  length  of  time 
lor  their  appeal  as  they  would  have  had  for  on  appeal  under  the  4  &  5  Wm.  4,  c.  76  (the 
Foor  Law  Amendment  Act),  namely  21  days  from  receiving  notice  of  the  order,  and  then 
14  days  for  giving  their  grounds  of  appeal,  making  together  35  days  ;  and  it  will  be 
contended  that  the  provisions  relative  to  appeals  contained  in  this  enactment  are  incor- 
porated with  the  9  Geo.  4,  c.  40,  by  virtue  of  the  words  in  the  54th  section,  which  say 
that  the  appeal  shall  be  made  "  under  like  restrictions  and  regulations  as  against  any 
order  of  removal."  The  simple  question,  therefore,  in  dispute,  if  the  54th  be  the  proper 
appeal  section,  is,  whether  or  not  the  provisions  as  to  appeals  in  the  4  &  5  Wm.  4,  c. 
76,  are  incorporated  with  the  9  Greo.  4,  c.  40 ;  because,  if  they  are,  the  appellants 
were  correct  in  passing  over  the  April  Sessions,  as  there  were  not  35  days  between  the 
senrice  of  the  order  and  the  Sessions ;  but  if  these  provisions  are  not  so  incorporated, 
the  appellants  were  wrong  in  not  going  to  the  April  Sessions,  as,  in  such  case,  they  had 
an  abundance  of  time,  the  only  restriction  then  being  the  rule  of  Sessions,  which  required 
a  ten  days'  notice  of  appeal.  It  is  submitted  that  the  words  "  restrictions  and  regnla- 
tions"  only  had  reference  to  such  as  then  existed,  and  not  to  any  which  might  thereafter 
be  imposed,  and  which  might  have  no  application  whatever  to  such  an  appeal  as  thvf, 
and  the  word  "  now,"  at  the  end  of  the  section,  shews  that  all  that  was  intended  was,  to 
regulate  lunatic  appeals  by  the  same  rules  as  were  then  in  operation  in  reference  to  or- 
dm  of  removal ;  and,  indeed,  if  the  construction  contended  for  on  the  other  side  weire  to 
be  held  as  sound,  the  greatest  inconveniences  would  follow,  for,  by  the  4  &  5  Wm.  4,  c. 
76,  sec.  79,  a  copy  of  the  examinations  is  to  be  sent,  and  one  of  the  grounds  of  appeal 
in  this  case  is,  that  no  copy  of  the  examinations  has  been  sent ;  but  the  proceedings 
under  the  9  Greo.  4,  c.  40,  are  not  at  the  instance  of  the  parish  officers ;  they  have  no 
means  of  obtaining  any  examinations,  nor  are  they  the  respondents  in  the  appeal.  The 
4  &  5  Wm.  4  clearly  applies  only  to  pauper  removals  at  the  instance  of  parish  officers, 
and  the  incorporating  words  of  the  9  G^.  4,  c.  40,  s.  54,  mean  to  include  only  such  re« 
gnlations  as  were  in  force  at  the  time  the  Act  was  passed.  The  rule  of  construction,  as 
appUcable  to  Acts  of  Parliament,  is,  that  where  there  are  express  words,  they  exclude 
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all  kiferenoes ;  and,  in  relation  to  the  power  of  appealing,  it  ia  a  weU-known  rale  that 
the  Gourts  will  never  extend  the  power  where  not  expresaly  given.  (Re^^  t.  SUnenUm, 
Z  Q.  B.  406 ;  Reg,  v.  Stock,  8  Ad.  &  £11.  405  ;  Rexv.  Hmwm,  4  B.  &  Aid.  519  ;  Bag. 
r.  Sevenoaks,  14  L.  J.  M.  C.  93.  1  New  Seas.  Ca.  595.  1  New  Mag.  Ca.  281,  S.&) 

Overend  and  Pickeruig,  contrk. — The  appeal  was  properly  bronght  under  the  54lh 
section,  as  was  expressly  decided  in  Reg.  v.  The  Juaiicea  of  KaU  (2  Q.  B.  68Q^ 
which  case  was  not  referred  to  in  Reg.  v.  Piwley,  and  which  is  not,  thereiHi^a 
eondnsive  authority ;  and  indeed  it  is  clear,  if  the  60th  section  be  looked  to,  tfaaftk 
merely  implies  to  appeals  in  cases  of  criminal  lunatics.  The  question  upon  which 
discussion  really  turns  is  this,  are  the  appeal  provisions  of  the  4  &  5  Wm.  4,  c.  7C 
oorporated  with  the  9  Geo.  4,  c.  40,  by  virtue  of  the  words  in  the  54th  section  of  thi 
latter  Act  ?  because,  if  they  are,  the  appeal  was  in  time,  and  if  they  are  not,  it  was  toi 
late.  The  words  in  sec.  54  incorporate  all  the  regulations  and  restrictiona  that  mk 
to  appeals  against  orders  of  removal,  and  this  without  any  limitation  or  reatrictioD»a4; 
the  justices  are  directed  to  hear  and  determine  such  appeal  "  in  the  same  manner  ai  % 
peals  against  orders  of  removal  are  now  heard  and  determined."  The  word  "nor 
obviously  only  refers  to  hearing  and  determining,  but  the  restrictions  and  rrpilifkM 
are  to  be  those  which  at  any  time  apply  to  appeals  against  orders  of  removal.  Sifldv 
words  are  to  be  found  in  the  later  Acts  relative  to  lunatics,  namely,  in  the  1  &  2  TiiL 
c»14;  the  3  &  4  Vict.  c.  54,  s.4;  and  the  last  Act  of  the  7  &  8  Vict.  c.  126,8.  62.  Hi 
role  for  construing  such  a  clause  as  the  54th  of  9  Geo.  4,  c.  40,  is  laid  down  in  7 
Ab.  454,  where  it  is  said,  *'  It  is  an  established  rule  of  law,  that  aU  Acta  impari 
are  to  be  taken  together  as  if  they  were  one  law."  The  legislature  obviously 
that  Appeals  should  be  uniform  in  all  cases  involving  questions  of  settlement,  and  it 
quite  as  necessary  that  the  appellants  should  have  the  same  time  for  inquiry,  before 
pealing  against  the  removal  of  a  lunatic  pauper,  as  in  cases  where  the  pauper  is 
lunatic.  (1  Plow.  206  ;  Reg.  v.  Skiplon,  1  New  Sess.  Ca.  350,  1  New  Mag.  Ca. 
S.C. ;  Reg.  v.  The  Justices  of  Lancashire,  4  Q.  B.  910 ;  Reg.  v.  The  Leeds  and 
Canal  Company,  7  Ad.  &  ;EU.  671.) 

Cwr.  ado.  twfr. 

February  14. 

His  Lordship,  this  day,  gave  judgment  as  follows : — ^This  was  an  application  for  a 
mandamus  to  the  justices  of  the  West  Riding  of  Yorkshire,  to  direct  them  to  entr 
continuances  and  hear  an  appeal  against  a  certain  order.  That  order  was  of  tva 
justices  of  the  West  Riding,  (tirectbg  the  overseers  of  a  certain  township  to  remote 
a  lunatic  pauper  to  the  asylum  of  that  Riding.  The  same  justices  proceeded  to  inqdie 
into  the  lunatic's  settlement,  and  then  determined  that  she  should  be  removed,  and  tk 
order  then  proceeded  to  direct  a  certain  sum  of  money  to  be  paid,  aa  the  expenses  d 
that  pauper  in  the  lunatic  asylum.  The  question  is,  whether  or  not  the  appid 
was  in  time.  The  order  was  issued  upon  the  8th  of  March,  the  service  was  upon  At 
following  13th,  and  the  next  Sessions  for  the  West  Riding  were  upon  the  7th  c^Apii 
Consequently,  if  the  appeal  be  under  the  Act  authorizing  the  removal  of  panpenH'^ 
the  lunatic  asylum,  I  mean  the  9  Geo.  4,  c.  40,  a.  54,— if  the  appeal  be  under  tM 
Act,  there  being  an  express  provision  that  the  appeal  shall  be  conducted  aa  in  casaiif 
orders  of  removal,  and  appeals  thereon,— if  upon  that  stetute  the  appeal  depeiM 
upon  the  present  occasion,  the  appellants  were  too  late,  and  the  justices  were  r^ 
in  refusing  to  hear  it.  But  a  question  that  has  not  arisen  before,  still  leia  iM 
decided  upon  by  this  Court,  has  now  arisen,  how  far  the  54th  section  of  the  9  Gco.i 
c.  40  (directing  the  appeal  to  be  as  in  cases  of  orders  of  removal)  is  affected  by  ^ 
Poor-law  Amendment  Act,  and  especially  by  the  79th  section  of  that  Act  of  Pailii^ 
Bient.  Because,  if  there  was  a  virtual  extension  of  the  time  for  appeal  by  that  IM 
section,  the  appellante  have  been  in  time  by  appealing  to  the  Sessions,  thov^  tk^ 
were  not  in  time  if  the  appeal  was  directed  by  the  9  Greo.  4.  The  meaning  of  thi 
case  is  this,  that  whereas  parties  cannot  be  removed  in  some  cases,  to  whidi  I  vB 
inmediately  advert,  until  twenty-one  days'  notice  be  given  to  the  party  to  whom  tfall 
removal  is  to  be  made,  there  is  virtoally  an  extension  of  the  lame,  seeing  that  if  di 
appdlant  himaelf  took  nineteen  or  twenty  days  to  ccmaider  of  it,  they  dwi  wouUHmi 
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tk  miSamtj  time  of  appeafing,  plus  those  ninrlrfB  or  tirenty  dsjs;  and  if  tiit«oii* 

ifcfrtion  of  the  79th  sectkm  of  the  latter  Act  does  produce  that  effect  iqion  tfaepvesent 

muakm,  the  appeal  was  in  time,  and  the  magistrates  were  wrong  in  rejecting  the 

iBpcal ;  otherwise,  if  that  section  does  not  apply,  and  there  be  not  a  virtual  extension  of 

tOK*  they  were  not ;  the  4  &  5  Wm.  4,  c.  76  (the  Poor-law  Amendment  Act),  con- 

Mniig  no  provisions  at  all  altering  the  time  of  appeal,  it  is  done  virtually  and  aed- 

fartBUy,  if  I  may  so  express  it,  if  done  at  all.     The  language  of  the  79^  section,  on 

lAidi  the  order  depends  (because,  although  the  question  be  one  of  some  doubt,  it  lies 

vUbintfae  narrowest  compass),is  in  these  terms  :  fromsuchaday  "  no  poor  person  ahaU 

fta  nmoved  or  removable  under  any  order  of  removal  from  any  parish  or  workhouse ;" 

Asft  means  from  any  place  whatever,  because  "  parish,"  by  the  interpretation  danse, 

I  the  division ;  and  therefore,  being  chargeable,  they  must  either  be  in  the  warichooM 

I  parish.    They  are  not  to  be  removable  by  reason  of  being  chargeable  there  until 

^  -one  days  after  notice  in  writing  of  being  so  chargeable,  accompanied  by  an  order 

pf  gemoval  of  such  persons,  shall  have  been  sent  to  the  parties*    Now,  when  I  oome 

lattend  to  the  language  of  that  section,  it  seems  to  me, — my  impression  is,— it  is  utterly 

lii|i|>1ii  alili  to  the  present  case.    This  is  not  a  case  by  possibUity  oi  removal  from  any 

^       ' '  »  or  parish  at  all ;  the  woman  is  in  the  lunatic  asylum ;  that  is  the  very  founda- 

i  of  the  order  upon  the  parish  of  Liverpoc^,  and  consequently  she  was  irremovaUe 

timcy  and  these  provisions  are  wholly  inapplicable  to  the  case ;  that  is  my 

MMent  impression.    But  the  case  is  new,  and  has  not  been  dedded,  and  therefore  I  do 

fmt  think  it  fit  that  a  sin^e  judge  should  dedde  upon  the  question  ;  and,  therefore^ 

' — *   It  my  present  impression  I  intend  to  act.     If  the  parties  are  not  content  with  this, 

,  I  will  not  call  an  opinion,  but  which  I  think  fit  to  call  an  impression,  not  with- 

i  consideration  of  the  Act  of  Parliament,  I  think  there  is  no  other  mode  of 

J  the  question  but  by  granting  a  numdamus  to  go,  by  means  of  which,  upon  the 

A,  it  will  raise  the  question,  which  will  cause  the  whole  case  to  be  considered  by 

t  full  Court,  and  I  shall  do  so,  and  shall  therefore  make  the  rule  absolute  against  my 

^Ksent  impression. 

Rule  absolute. 


^  Sittings  after  Hilary  Term,  1846. 

[.  Q.B.  Tuesday,  February  3. 

^  The  Queen  v.  The  Inhabitants  of  Hetop. 

•  *  . 

.   CniiO»mi    Removai  of  orden^PracHce-^Siat.  9  Geo.  4,  c,  40,  $t,  38,  41,  i2—8eni€mmii  qf 
hmatie  pauper — Juriedietion  o/juttieei. 

^  Hkeprmedee  o/iki$  court,  a  writ  of  certiorari  to  remove  an  order  of  SemofUt  and  rule  to  fuath 

He  same,  may  be  obtained  by  handing  in  a  motion-papery  eigned  by  counsel,  if  a  caae  hat  ^am 

'  by  the  Seeeiom ;  but  if  not,  then  the  motion  for  the  writ  and  rule  muet  be  made  m  ojmii 

nd  the  groundi  of  the  applicatian  stated ;  and  so  if  a  case  be  reserved,  but  the  party 

J  it  up  desires  to  take  other  objections  than  those  reserved  by  the  case,  he  will  not  be  entitM 

^  Mdoso  upon  the  argument,  unless  the  motion  for  the  writ  and  rule  have  been  made  in  open  court, 

aa^  ika  additional  grounds  stated, 
u^ss  Justieas  qf  the  county  tf  Radnor,  on  the  ISM  November,  made  an  order  under  9  Geo.  4,  e.  40» 
a.  38,  upon  the  overseers  ofK.,  in  that  county,  to  convey  a  hmatic  pauper  to  an  asylum  in  iku 
'  r  ^ Salop:  under  which  order  he  was  so  conveyed.  Upon  that  occasion  the  mother  qftha 
*  was  examined  as  to  the  ton*s  settlement,  but  she  gave  no  legal  evidence  on  the  subject,  0» 
}  ZOtk  of  the  same  month,  the  same  justices,  on  further  evidence,  made  an  order,  adjudging  the 
it  of  the  pauper  to  be  m  the  parish  of  H,,  in  the  county  of  Radnor,  and  directing  the 
r  qf  that  parish  to  pay  a  weekly  sum  to  the  keeper  of  the  asylum :  Held,  that  they  hid  me 
Jmisdittiam  to  make  the  latter  order,  not  being  justices  of  the  county  in  which  the  asylum  tp#s 


UPON  appeal  against  an  order  of  two  justices  of  the  county  of  Radnor,  dated  (fat 
30th  day  of  November,  1843,  adjudging  the  settlement  of  one  John  PaUccy 
Wood,  aa  insane  pauper,  to  be  in  the  parish  of  Heyop,  and  ordering  the 
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thereof  to  make  certain  weekly  payments  to  the  keeper  of  a  licensed  house  or  aijhiii 
for  the  reception  of  insane  persons,  at  Shrewsbury,  in  the  county  of  Salop,  the  Coorl 
of  Quarter  Sessions  confirmed  the  order,  subject  to  the  opinion  of  this  Court  upon  tke 
foUowing  case  : — 

The  order  appealed  against  was  in  these  words : 
"  County  of  Radnor,  1      To  the  overseers  of  the  poor  of  the  parish  of  Heyop,  in  ^ 
to  wit.  J         county   of  Radnor. 

"  Whereas,  in  pursuance  of  and  by  an  order  under  the  hands  and  seals  of  us,  the  and» 
signed  Edward  Rogers,  Esq.,  and  the  Rev.  James  Richard  Brown,  clerk,  two  of  bar 
Majesty's  justices  of  the  peace  acting  in  and  for  the  said  county  of  Radnor,  betruf 
date  the  ISth  day  of  November,  1843.  one  John  Palfrey  Wood,  single  man.  a  pam 
chargeable  to  the  parish  of  Knighton,  in  the  said  county  of  Radnor,  ^ving  been  praMi; 
before  us,  on  the  evidence  of  Henry  Warren,  of  Knighton  aforesaid,  surgeon,  to  be  il^ 
sane,  and  inquiry  having  been  made  by  us  into  the  last  legal  settlement  of  the  M 
John  Palfrey  Wood,  we,  the  said  justices,  by  the  said  order,  did  direct  the  overMenii 
the  said  parish  of  Knighton  to  convey,  or  cause  to  be  conveyed,  the  said  John  P^KM 
Wood  to  an  asylum,  or  a  house  duly  licensed  for  the  reception  of  insane  persons,  titHi 
at  Shrewsbury,  in  the  county  of  Salop  ;  now  we,  the  said  Edward  Rogers  and  Jtai 
Richard  Brown,  in  pursuance  of  the  statute  in  such  case  made  and  provided,  and  bm 
satisfactory  legal  evidence  received  by  us  touching  the  legal  settlement  of  the  said  Joli 
FalSrey  Wood,  do  hereby  adjudge  the  settlement  of  the  said  John  Pdfrey  Wood  to' 
in  the  parish  of  Heyop,  in  the  said  county  of  Radnor,  and  we  do  hereby  order  the  < 
seers  of  the  said  parish  of  Heyop  to  pay  the  sum  of  10s.  weekly,  and  every  week 
the  date  of  the  first- mentioned  order,  unto  the  keeper  of  such  licensed  house  or  at 
for  insane  persons  situate  at  Shrewsbury  aforesaid,  for  the  medicine,  clothing,  and 
of  the  said  John  Palfrey  Wood,  which  he,  the  said  keeper,  is  willing  to  accept, 
which  sum  appears  to  the  said  justices  to  be  a  reasonable  sum  in  that  behalf, 
under  our  hands  and  seals  this  dOth  day  of  November,  1843. 

(Signed)        "Edward  Rogbbs, 

••  James  R.  Brown."  J 

The  examinations  were  then  set  out.  The  first  was  that  of  Ann  Wood,  the  motM 
of  the  pauper,  "  taken  on  oath  before  us,  two  of  her  Majesty's  justices  of  the  peace  i 
and  for  the  said  county  of  Radnor,  and  acting  in  and  for  the  division  of  Knightoo.  i 
the  said  county  of  Radnor,  this  13th  day  of  November,  A.D.  1843,"  who  stated  Al 
she  had  been  informed  and  verily  believed  that  her  husband,  the  late  James  Wood,  fai 
a  settlement  in  the  parish  of  Heyop,  where  his  father  and  mother  were  settled  inki 
bitants,  and  that  his  father  gained  a  settlement  in  the  said  parish  of  Heyop,  htfix 
freehold  messuages  or  dwelling-houses  (as  his  own  property)  in  the  said  pariah  c 
Heyop. 

The  other  examinations,  taken  on  the  30th  day  of  November,  1843,  before  the  maH 
justices,  contained  good  evidence  of  a  settlement  in  the  parish  of  Heyop. 

The  recited  order  of  the  13th  November,  and  the  surgeon's  certificate*  were  alio  i^ 
out. 

The  following  were  the  grounds  of  appeal  : — "  1 .  That  the  said  recited  order  of  ^  ISA 
November,  1843,  and  the  examination  upon  which  the  same  was  founded,  were  not  idl 
to  us,  or  some  of  us ;  and  that  the  same,  as  appears  by  the  recital  in  the  said  order  of  A^ 
30th  November,  1 843,  sent  to  the  overseers  of  our  parish  of  Heyop,  is  bad,  informal,  Mi 
insufficient  in  law  upon  the  face  thereof.  2.  That  it  does  not  appear  in  die  said  recilll 
order  of  the  said  13th  November,  1843,  that  the  legal  place  of  settlement  of  theidl 
John  Palfrey  Wood  could  not  then  be,  or  was  not  then  ascertained.  3.  That  die  flit 
recited  order  did  not  order  the  treasurer  of  the  county  in  which  the  said  insane  poor 
person  was  found  to  satisfy  and  pay  out  of  the  county  rates  the  reasonable  charges  fv 
the  removal,  maintenance,  medicine,  clothing,  and  care  of  the  said  John  P^rey  Wooi 
4.  That  the  said  order,  bearing  date  the  30th  day  of  November,  1843,  and  the  examina- 
tions sent  therewith,  are  bad,  informal,  and  insufficient  in  law  upon  the  face  theraol 
respectively.  5.  That  the  last-mentioned  order  does  not  order  the  overseers  of  oar  flH 
parish  of  Heyop  to  repay  any  stated  sum  reasonably  incurred  in  removing.  maintcmsMt, 
medicine,  ckthiog,  and  care  of  the  saki  John  Ptolfrey  Wood  to  and  at  the  said  utfkm 
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'  licensed  house  as  aforesaid.  6.  That  the  said  last-mentioned  order  orders  the  original 
^ment  to  be  made  by  the  overseers  of  our  parish  retrospectively,  and  does  not  order 
e  payments  to  be  made  in  future,  as  required  by  the  statute  in  such  case  made  and  pro- 
led*  7.  That  such  future  payments  to  be  made  by  the  overseers  of  our  said  parish  of 
eyop  are  not  ordered  to  be  made  for  the  maintenance,  as  well  as  for  the  medicine, 
>thiDg,  and  care  of  the  said  John  P^frey  Wood.  8.  That  the  said  last-mentioned 
der,  and  the  said  first- mentioned  order  therein  recited,  were  not  respectively  made 
'  two  justices  of  the  peace  acting  in  and  for  the  county  in  which  such  asylum  or 
ensed  house  as  aforesaid  is  situate." 

On  the  17th  day  of  Noveiociber  the  lunatic  was  conveyed,  under  the  order  of  the 
eoeding  13th  of  November,  to  the  lunatic  asylum  at  Shrewsbury,  and  received  into  the 
■rge  of  the  keeper  there,  where  the  lunatic  continued  at  the  time  the  order  of  the 
)Ch  November  was  made.  No  notice  of  appeal  was  served  on  the  overseers  of  Knighton ; 
A  appellants  did  not  enter  into  any  recognizance  vnth  sureties  conditioned  to  try  the 
ipeal,  and  to  abide  the  order  and  award  of  the  Court  thereupon  ;  the  respondents  ob- 
leled  that  the  appeal  could  not  therefore  be  heard.  The  Coxxrt  overruled  this  objection, 
id  entered  upon  the  grounds  of  appeal.  The  respondents  abandoned  so  much  of  the 
iler  of  the  30th  November  as  oidered  payment  of  10s.  a  week  retrospectively—that 
^firom  the  13th  to  the  said  dOth  November. 

«The  contract  with  the  keeper  of  the  licensed  house  to  which  the  lunatic  was  removed 
In  for  his  maintenance,  medicine,  clothing,  and  care.  The  Court  overruled  the  formal 
IJections  in  the  notice,  and  heard  the  appeal  upon  the  merits.  The  respondents  relied 
~  1  a  derivative  settlement  of  the  lunatic  through  his  father,  James  Wood,  deceased,  by 
The  overseers  of  Heyop  for  upwards  of  thirty  years  relieved  the  said  James  Wood 
his  feunily,  resident  in  another  parish.  The  overseers  of  Heyop  paid  the  expenses 
[Ae  funeral  of  the  said  James  Wood,  who  died  in  another  parish,  and  after  his  death, 
1  down  to  the  present  time,  they  continued  weekly  relief  to  his  widow,  also  resident 
i  mother  parish.  The  Court  confirmed  the  order  of  the  30th  November,  1843. 
.^The  question  for  the  opinion  of  the  Court  of  Queen's  Bench  is,  whether  the  order 
1  from  is  bad,  informal,  and  insufficient,  for  all  or  any  of  the  grounds  stated  in 
i  notice  ;  if  it  be  so,  the  said  order  to  be  quashed  for  want  of  form. 
I  The  order  of  justices,  and  the  order  of  Sessions  confirming  the  same,  having  been 
lit  up  with  the  case  by  certiorari,  the  usual  rule  to  quash  those  orders  had  been 
aed  by  handing  in  a  motion-paper  signed  by  counsel,  without  any  statement  in 
I  court  of  the  grounds  upon  which  such  rule  was  applied  for,  either  at  the  time  of 
ding  the  writ  of  certiorari,  or  the  rule  to  quash. 
iiGreaves  now  appeared  in  support  of  the  order  of  Sessions. 

I  jf«  F.  Williams  (with  whom  was  Pashley),  on  the  part  of  the  appellants,  stated,  at 
he  commencement  of  the  argument,  that  they  meant  to  rely  not  only  upon  the  objec- 
|bii8  reserved  by  the  case,  but  upon  another  objection  to  the  original  order  of  justices, 
PlMu-ent  on  the  face  of  it,  and  affecting  their  jurisdiction. 

-  Greaves  objected  that  that  course  was  not  open  to  them.  By  the  practice  of  the 
Qurt,  no  question  can  now  be  discussed  but  those  which  are  reserved  by  the  case.  It 
E^admitted  that  neither  when  the  certiorari  was  obtained,  nor  when  the  rule  to  quash 

t orders  was  moved  for,  was  any  statement  made  of  the  grounds  of  the  application, 
motions  were  made  as  of  course,  by  handing  in  a  motion-paper,  as  is  now  the  usual 
tllBtice  upon  a  case  reserved.  The  old  practice  was,  in  all  cases,  whether  the  Sessions 
1^  reserved  a  case  or  not,  to  move  in  open  court,  and  to  mention  the  grounds  upon 
bch  it  was  sought  to  quash  the  order ;  this  appears  from  the  cases  of  R.  v.  New 
^huUor  (Burr.  S.  C.  19)  ;  jB.  v.  Bramshaw  (id.  98),  and  R.  v.  St.  Helens,  Abingdon 
iu  292)  ;  but  in  Lord  Mansfield's  time,  it  began  to  be  considered  that  any  such  state- 
lent  was  unnecessary  when  the  Sessions  had  granted  a  case ;  which  was  thought  to  be 
i  itself  sufficient  evidence  that  the  questions  were  worthy  of  discussion.  Accordingly, 
ii  to  them,  a  new  rule  of  practice  was  established,  directing  that  "  all  rules  to  shew 
■ne  why  orders  should  not  be  quashed  should  be  peremptory  rules,  and  the  causes  be 
il  down  in  the  Crown  Paper."  (2  Nolan,  P.L.  598,  and  1  Gude's  Crown  Practice,  372.) 
ten,  however,  when  no  case  is  reser\'ed  by  the  Sessions,  it  is  necessary  to  move  in 
pea  court,  and  etate  the  grounds  of  the  application.    In  R,  v.  Moor  Critchell  (2  East, 


66).  ^tut  gnmnda  of  obiectiioii  to  the  order  were  stilted  in  the  rsle.  [CSoiaubqs.  J.-p» 
When  a  cue  it  granted,  it  would  teem  eqoaUj  naelen  to  give  the  jadeei  te  ai 
dfqrs'  notioe  of  nunring  for  the  eertwrmri ;  but  that  is  atill  neoeiaary ;  tii^  ai^ 
atiU  shew  cauae.]  The  leafion  of  that  is  diacussed  in  R.  t.  Smmw  (1  M.&  S.  Ol). 
]f»  however^  a  case  be  reaenred,  but  it  is  desired  to  take  odier  otjectiDna  than  tet 
steted  in  the  case,  the  same  rule  of  practice  applies,  as  to  those  aAKtinwl  nhjfrtM^m 
if  no  case  at  all  had  been  reserved ;  and  there  ia  very  good  reason  fer  the  piaclioe;  kt 
if  an  objection  is  taken  in  the  early  stage  of  the  proceedings,  the  respondents  wtf 
abandon  their  order  and  avoid  fruitless  expense.  In  R*  v.  Cokodi  (10  Ad.  &  B.  417)^ 
Lord  Denman,  G.  J.,  said,  upon  the  argument  of  a  case  reserved,  '*  No  advau 
BOW  be  taken  of  any  objection  which  waa  not  adverted  to  in  the  notice  of  the 
of  appeal; "  and  in  A.  ▼.  GmUtfwd  (2  Chitt.  R.  284),  the  Court  xeliiaed  to  oonakkrHr; 
other  question  but  the  one  submitted  by  the  Sessions.  Those,  therefore,  are  dirnrf  im  . 
aiona  againat  the  right  of  the  appellants  to  raise  any  additional  objectiona  oa  the 
the  case.  The  proper  course  is  that  pursued  in  Ex  parte  The  lukabiUmts  of  Hi 
which  was  moved  on  die  last  day  of  last  Hilary  Term;  when,  althoogh  a  caaehMd 
reserved,  a  ground  of  objection  not  included  in  the  case  waa  mentianedto  the  Conit 
By  a  rule  of  thia  Court  (Rule  23»  Comer's  Crown  Practice,  .^pp.  5),  parties  axe 
except  in  cases  where  a  special  case  is  reserved,  to  deliver  paper  books  oontainii^i 
pomts  for  argument ;  but  that  rule  cannot  be  complied  witlC  if  new  points 
raised  when  the  case  comes  on  for  argument ;  and  the  exception  of  specad  caai 
the  opinion  of  the  Court  that  none  but  the  points  reserved  can  in  those  i 


B.  V,  Willittms  and  Pashley,  contrk.  —  If  the  objectbn  is  that  the  writ  oughtiHt| 
have  issued*  there  should  have  been  a  rule  to  quash  it,  fuia  mprtmik  rmmmmii, 
Tsaoir,  J. — ^No ;  Mr.  Greaves  says  the  writ  has  rightly  issued,  but  diat  by  the  ; 
yon  are  excluded  from  taking  objections  not  raised  by  the  case.]     Then  if  the  y 
rightly  issued,  and  the  two  orders  are  rightly  brought  before  the  Court,  and  one  of  i 
(m  the  face  of  it  appears  to  have  been  made  wholly  without  jurisdiction,  the  T 
quash  it,  quite  independently  of  the  case  granted  by  the  Sessions.     R.  ▼. 
obscurely  reported  ;  it  does  not  appear  what  the  ground  of  objection  was ;  boti 
▼.  CoMtoek,  the  defect  did  not  go  to  the  jurisdiction;  it  might  have  beoi 
evidence  at  the  Sessions,  and  the  Court  only  refused  to  review  a  decision  of  the  \ 
on  a  point  within  its  jurisdiction.    It  is  difiicult  to  see  how  the  objection  can  am;| 
upon  the  proceedings  it  does  not  at  all  appear  how  the  writ  is  obtained  ;  the  ndn^ 

always  drawn  up  in  the  same  form  :   "  Upon  the  motion  of  Mr.  \^\ 

Court."     In  R.  v.  Withernwick  (6  Ad.  &  £11.  273),  it  seems  to  be  conceded  tMHI 


objection  upon  the  face  of  an  order,  which  could  not  be  taken  at  the  Seaaioos,  1 
not  specified  in  the  statement  of  the  grounds  of  appeal,  must  still  be  noticed  1 
Court  when  the  order  is  brought  before  it.     In  R.  v.  Darttm  (12  Ad*  &  Ell.  78,  \ 
appears,  that  when  the  case  came  on  in  the  peremptory  paper,  Knowles,  by  dedie  di 
Ccmrt,  stated  the  objections  to  the  orders.    There,  the  orders  had  beoi  xeou 
certiorari,  and  rules  nin  to  quash  them  obtained ;  and  the  same  course  has  been  \ 
in  the  present  case.  [CoLsaiooB,  J. — ^I  inquired  of  Mr.  Robinson  the  other  day,i 
Mr.  Gieaves  moved  in  the  case  of  Ex  parte  Hartpury,  what  the  practice  waa,  and  h 
formed  me  that  when  it  is  intended  to  attack  the  order  upon  points  not  stated  ia^ 
case,  the  proper  course  is,  instead  of  a  hand  motion,  to  move  in  open  court,  audi 
the  grounds  of  the  motion.]     That  will  not  apply  to  an  order  void  for  want  of  ju ' 
tkm,  which  we  should  be  at  liberty  to  disregard,  and  which  the  Court  is  bound  to  < 


(a)  Q.  B.  Sat.  Jan.  31,  1846.  Ex  parte  The 
InhoHtantM  qf  Hmipmrjf. 

Greaves  moved  for  a  rule  to  shew  cause  why  a 
writ  of  certiorari  should  not  issue,  directed  to  the 
juatieet  of  Monmouthshire,  to  remove  an  order  of 
Sesiioaa,  and  an  order  of  justicca  for  the  removal  of 
pauper.  Upon  the  trial  of  the  appeal,  a  case  had 
seta  reserrad ;  hut  there  was  an  objection  to  the 
•rder  of  removal,  whidk  was  not  raised  in  the  case. 
That  rcnderud  it  acoeaaary  to  move  ia  opca  eoart, 


and  to  state  the  groand  of  hia  l^^ ,  _ 

of  handing  in  a  motion-paper,  aeeorAaa  li  J*^| 
usual  practice  when  a  ease  waa 
additional  objeetioa  which  he  wished  to  tihiMal 
that  the  order,  bdag  aoaditioaal  laltatanib*"] 
altogether  void,  the  79tk  see.  of  tt»  FmeW] 
Amendment  Act  giving  bo  anthority  lo makiHA  j 
an  order.  Ai  to  the  pracfiee,  he  dtad  IT.  v.  Jl* 
WiMisar  (Burr.  8.  C.  19);  Jl.  v.  Cmtmk  (lfi<* 
ftEllls,417). 


/ 
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R.  ▼.  Mwrtin,  2  Q.  B.  1037,  n.)  [Pattbson,  J. — There  the  objection  was  propeiiy 
rooglit  before  the  Court,  and  the  whole  question  here  is,  whether  a  motion  in  open 
oort  was  not  necessary  to  bring  the  point  before  us  ;  and  if  so,  whether  we  must  not 
hot  onr  eyes  to  it  ?]  In  vacation,  a  fiat  for  the  writ  is  obtained,  as  a  matter  of  courae, 
turn  a  judge  at  chambers,  on  filing  an  affidavit  of  the  service  of  notice  and  of  a  case 
nog  reserved,  and  then  tiiere  is  no  motion-paper  at  all ;  so  that  there  would  seem,  in 
hit  ease,  to  be  no  opportunity  of  stating  the  additional  grounds  not  reserved  by  the 

Pattssoit,  J.  (d) — ^The  practice,  as  stated  by  Mr.  Ghreaves,  is  clearly  established  by 
ke  eases  cited  of  R.  v.  Guildford  and  R,  v.  Co9tock,  that  an  objection  arising  on  the 
be  of  an  order  cannot  be  taken  when  a  case  has  been  reserved  not  raising  it,  unless  a 
(kit  of  certiorari  and  a  rule  to  quash  have  been  moved  for  in  open  court  expressly  on 
Kit  Bonnd ;  and  it  is  really  a  very  convenient  practice ;  for  otherwise*  as  upon  a  case  le- 
imd  the  certiorari  goes  as  a  matter  of  course,  parties  would  come  prepared  to  meet 
le  pcnnt,  and  find  another  raised  at  the  last  moment.  We  cannot,  thmfore,  enter  into 
i^tfmig  which  does  not  appear  upon  the  case  ;  and  the  other  side  are  not  at  all  preju- 
sed*  because  they  can  make  their  application  for  the  certiorari  upon  the  point  not  n* 
irred,  for  ought  I  know,  even  after  the  case  reserved  has  been  decided. 
WnLZAM s,  J. — There  would  be  this  additional  difficulty  and  inconvenience,  if  on  ^ 
Igamcnt  we  were  to  allow  an  objection  to  be  taken  not  reserved  by  the  case,  that  if  it 
id  been  taken  before,  it  might  have  terrified  the  opposite  party,  so  that  they  would  have 
trade  at  once ;  whereas,  thinking  that  they  have  good  grounds  for  their  view  on 
be  questions  reserved,  they  come  prepared  to  fi^t  ^ose  questions  over  again  in  tiiis 


*'CoLXBiD6x,  J. — ^The  rule  of  practice  rests  upon  dear  grounds.     It  is  quite  a  fallacy 
'JRippoee  that  the  Court  cannot  confirm  what  appears  on  the  hct  of  it  to  have  been 
\  without  jurisdiction ;  because  the  Court  has  not  eyes  to  see  what  is  not  properiy 
before  it :  a  prindple  well  recognized  in  every  branch  of  the  law,  and  in  none 

than  in  settlement  cases;  where,  even  if  the  case  on  the  foce  of  it  disdoses 
I  which  shew  the  order  to  have  been  bad,  but  does  not  reserve  them  for  the 

i  of  the  Court,  the  order  is  always  confirmed. 
^^W8ve9  then  proceeded  to  argue  in  support  of  the  order  of  Sessions. — ^The  only  ob- 
Wons  which  can  now  be  taken  are  those  contained  in  the  notice  of  grounds  of  appeal. 
V  tliese,  the  first,  second,  and  third  apply  to  the  redted  order  of  November  Iddi. 
L  A  general  gromid  of  appeal,  if  accompanied  by  special  grounds,  will  not  let  in 
^  odier  objection  than  those  spedfied  in  the  spedal  grounds.  (R.  v.  Middleton 
ShU^,  10  Ad.  &  Ell.  688 ;  R.  v.  Fhckton,  2  Q.  B.  535 ;  R.  v.  Staple  Fitzpaine,  id. ; 
^Y.  Birmingham,  ant^,  p.  451,  and  1  New  S.  C.  283,  292.)  5.  6.  After  the  aban- 
^tanent  at  the  Sessions  of  so  much  of  the  order  as  ordered  payment  retrospectively, 
Jte  objections  cannot  be  insisted  upon  as  a  ground  for  quashing  the  order  altogether. 
^  T.  St.  Mary,  Leicester.)  7.  This  is  a  very  technical  objection.  The  words  of 
^  statute  (9  Geo.  4,  c.  40,  s.  38)  (b)  are,  "  if  such  poor  person  shall  be  conveyed  to 
^Denaed  house,  for  the  payment  of  such  weekly  or  monthly  sum  to  the  keeper  of  such 
dttsed  house  for  the  maintenance,  medicine,  clothing,  and  care  of  such  poor  person,  &c.," 
Id  the  contract  with  the  keeper  of  the  licensed  house  was  in  the  same  terms ;  but  the 
l3er  itself  omits  the  word  "  mamtenance.**  Words  tantamount  are  however  suffident ; 
Id  the  word  *'care"  may  reasonably  be  construed  to  include  all  that  is  necessary. 
3oLBaiDGB,  J. — ^The  Act  seems  to  use  that  word  in  a  limited  sense.  Suppose  the 
wd  "  medicine "  had  been  omitted  ?]  In  some  cases  that  word  might  be  material, 
id  not  in  others.  Much  must  depend  upon  the  particular  circumstances  of  each  case. 
,  This  objection  is,  that  the  order  was  not  made  by  justices  of  the  county  in  which  the 
Densed  house  was  situate ;  but  that  is  not  necessary.  It  is  well  settled  that  justices 
qf,  vnder  thif  statute,  remove  a  lunatic  pauper  from  their  own  county  to  a  Ucensed 
Boae  ntnate  in  another.  (R.  v.  Ellis,  1  New  S.  C.  342 ;  R.  v.  Pixleg,  4  Q.  B.  711.) 
BoiiBBiDOX,  J.— There  is  an  express  provision  shewing  that  the  jurisdiction  of  justices 
mot  to  be  limited  to  their  own  county,  in  case  of  the  union  of  several  counties  into  a 

(a)  Lord  Denman,  C.  J.»  wai  alneat. 

(5)  This  ititate  is  now  repealed  b]r  8  ft  9T1et.  c.  I9S. 
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district.]     In  R.  v.  Cornwall  (1  New  S.  C.  499),  an  order  was  made  by  boroogh  jus- 
tices  under  this  statute,  for  the  removal  of  an  insane  pauper  to  the  oonntj  hmitie 
asylum,  and  it  was  held  bad,  because  the  borough  justices  had  no  jurisdiction  to  make 
it;  and  if  it  had  appeared  in  this  case  that  a  lunatic  asylum  had  been  established 
for  the  county  of  Radnor,  these  justices  would  have  had  no  jurisdiction  to  lenofe 
to  a  licensed  house  out  of  the  county :  but  the  case  does  not  state  whether  there  is  or 
is  not  a  county  lunatic  asylum,  (a)     [E.  V.  JViUiams. — The  objection  is,  that  as  tiie 
pauper  was  removed  to  the  licensed  house  in  the  county  of  Salop  before  his  settleqiciit 
was  ascertained,  none  but  justices  of  that  county  could  afterwards  adjudicate  upon  his 
settlement*]]     That  depends  upon  the  construction  of  die  d8th  section  of  stat  S 
Geo.  4,  c.  40,  which  enacts  that,  "  Upon  its  being  made  known  to  any  justice  of  tfie 
peace  of  any  county  that  a  poor  person  chargeable  to  any  parish  within  such  county  ii 
deemed  to  be  insane,  &c.,  it  shall  be  lawful  for  the  said  justice,  by  an  order,  &c.,  to  R> 
quire  the  overseer  of  the  poor  of  the  said  parish  to  bring  htm  before  any  two  jastioes  o( 
the  peace  of  the  said  county,  &c.,  and  the  said  justices  are  thereby  required  to  csIltD 
their  assistance  a  physician,  surgeon,  or  apothecary,  and  if  upon  view  and  examinatioa 
of  the  said  poor  person,  or  from  other  proof,  the  said  justices  shall  be  satisfied  that  tmk 
poor  person  is  insane,  the  said  justices  shall  make  inquiry  into  the  place  of  last  k§d 
settlement  of  such  insane  person,  and  it  shall  be  lawful  for  them,  by  an  order,  &e.,ti» 
cause  him  to  be  conveyed  to  and  placed  in  the  county  lunatic  asylum,  established,  ht. 
for  the  county,  or  district  of  united  counties,  for  which,  or  any  of  which,  they  shooU 
act ;  and  if  no  such  county  lunatic  asylum  shall  have  been  established,  then  to  sobk 
public  hospital,  or  some  house  duly  licensed  for  the  reception  of  insane  persons;  and  it 
shall  be  lawful  for  the  said,  or  any  other  two  justices  of  the  said  county,  from  time  tft 
time,  as  occasion  may  require,  to  make  an  order  on  the  overseer  of  the  parish  or  pfatt 
wherein  such  last  legal  settlement  shall  be  adjudged  to  be,  for  the  payment  of  all  reesoB- 
able  charges,  &c."    Then,  section  41  recites,  that  it  sometimes  happens  that  tbepfave 
of  legal  settlement  of  such  insane  persons  cannot  be  ascertained  ;  and  enacts,  "thifcii 
every  such  case,  it  shall  be  lawful  for  the  said  justices,  by  their  said  warrant,  to  dimi 
such  person  to  be  confined  in  the  county  lunatic  asylum,  &c.,  and  to  direct  that  the 
reasonable  charges,  &c.  shall  be  satisfied  and  paid  by  itie  treasurer  of  the  county  withit 
which  such  person  shall  be  found,  out  of  the  county  rates,  by  order  of  two  justices  to 
him  directed  for  that  purpose."   Now  in  this  case,  the  settlement  could  be  ascerttiud; 
and,  therefore,  the  41st  section  does  not  apply.    The  examination  as  to  the  settknaft 
was  commenced  on  the  13th,  and  concluded  on  the  dOth ;    and  it  could  not  have  beta 
intended  that  the  justices,  when  the  insane  person  is  brought    before  them,  OMt 
instanter  adjudge  the  settlement,  or  decide  that  it  cannot  be  ascertained.    Lexwamm 
cogit  ad  impossibilia.     The  42nd  section  is  that  mainly  relied  on  by  the  other  side :  it 
provides,  *'  that  where  the  legal  settlement  of  any  insane  person,  confined  under  any  older 
of  any  two  justices  at  any  county  lunatic  asylum,  public  hospital,  or  any  licensed  hooic; 
has  not  been  ascertained,  tV  shall  and  may  be  lawful  for  any  two  justices  acting  im  and  fit 
the  county  in  which  such  county  lunatic  asylum,  public  hospital,  or  licensed  hmae  » 
situate,  at  any  time  to  inquire  into  the  last  legal  settlement  of  such  insane  person ;  and 
if  satisfactory  evidence  can  be  obtained  as  to  such  settlement,  such  justices  may  mike 
an   order  upon    the  overseers  of  the  parish  or  township   where   such   last  legii 
settlement  shall  be  adjudged  to  be,  for  the  repayment  of  charges,  &c. ; "   but  thit 
section  cannot  apply  to  a  case  in  which  the  justices,  under  the  38th  section,  have 
already  commenced  an  inquiry  into  the  settlement ;  and  it  makes  no  difference  that  the 
pauper  has  been  removed  to  an  asylum  in  a  different  county  ;  for  in  the  caae  of  a  das* 
gerous  lunatic,  the  first  object  of  the  justices  would  be  to  have  him  safely  conveyed  to  an 
asylum ;  and  the  proper  construction  of  the  Act  is,  that  if  the  pauper  be  insane,  the  jus- 
tices must  send  him  to  a  county  asylum,  or  licensed  house  ;  and  if  they  send  him  to  an 
asylum,  or  licensed  house,  they  must  inquire  into  his  settlement ;  but  it  cannot  be  ne- 
cessary that  they  should  at  that  time  adjudicate  upon  the  settlement.     The  Ibnner 
statute  (48  Geo.  3,  c.  96,  s.  17)  required  that  to  be  done;  but  the  d8th  section  of  tbe 

(a)  Quxre,  whether  the  omission  to  state  that  there     would  not  be  a  Cttal  defect  in  an  oider  of  j«s(ier« 
was  no  lunatic  asylom  established  for  the  eoontf     andet  s.  38  ?    See  R.  v.  David  8ntUh,  aat£,  ^4M• 
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3to.  4,  c.  40,  expressly  removes  that  limitation  of  time.  Then  the  words  of  the  42nd 
itioci,  *'  where  the  legal  settlement  has  not  been  ascertained/'  have  reference  to  the 
It  section,  which  provides  for  cases  in  which  the  legal  settlement  *'  cannot  be  ascer- 
oed ;"  and  it  therefore  applies  only  to  cases  where  the  settlement  has  not  been  ascer- 
oed,  from  the  inability  to  ascertain  it.  The  settlement  here  had»  in  point  of  fact, 
SI  ascertained  on  the  ISth,  but  the  evidence  was  not  completed  till  the  30th.  (R. 
Dmriam.  12  Ad.  &  E.  78  ;  R.  v.  Holdsworth,  1  Q.  B.  221.) 
B.  V,  WUlittms  and  Pashley,  contrk,  were  not  called  upon. 

WixxiAMS,  J. (a) — I  am  clearly  of  opinion  that  this  is  a  good  objection.  Mr. 
esves  relies  exclusively  on  the  dSth  section,  and  argues,  upon  the  42nd  section  of 
i  Act,  that  any  previous  inquiry,  no  matter  how  much  or  how  little,  in  the  county  of 
dnor,  disqualified  the  justices  of  the  county  in  which  the  asylum  was  situate  from 
B^,  and  gave  jurisdiction  to  the  justices  of  the  county  of  Radnor ;  but  that  wotdd 
a  strange,  and  is  by  no  means  a  necessary,  construction  of  the  Act.  An  insane  per- 
1  might  be  brought  before  justices,  whose  settlement  could  not  be  decided  upon  at 
It  time ;  and  if  ^ere  is  no  decision  on  the  settlement,  the  settlement  is  "  not  ascer- 
ned ;"  and  then  the  language  of  the  42nd  section  is  express.  If  we  inquire  into  the 
MOQ  of  the  thing,  that  given  by  Mr.  Greaves  is  sufficient ;  that  if  a  person  were 
CNight  before  justices  in  a  furious  state,  the  first  necessity  is  to  confine  him.  How- 
er  that  may  be,  we  think  that  the  words  of  the  42nd  section  expressly  apply  to  this 
ae. 

CoLBRinoB,  J.— The  whole  authority  of  the  justices  is  derived  from  this  Act,  and  the 
lesdon  is,  whether  these  justices  have  been  acting,  or  could  have  acted,  under  the  38th, 
mnder  the  41st  and  42nd  sections ;  and  I  am  of  opinion  that  they  did  not,  and  could 
Btaet  under  the  38th;  but  that  they  could  and  did  act  under  the  41st  and  42nd  sections. 
!he  38th  section  is  carefully  framed ;  and  it  is  clear  that  the  legislature  had  two  ob- 
Hll  in  contemplation,  when  dealing  with  the  case  of  an  insane  pauper  brought  before 
first,  to  provide  for  him  medical  care  and  assistance,  and  then  to  ascertain  his 
aent.  Now,  it  appears  here  that  an  inquiry  into  the  settlement  was  commenced; 
I  that  on  the  first  day  a  statement  of  the  mother  was  received,  which  we,  as  lawyers, 
t  regard,  and  probably  they  regarded,  as  no  evidence  at  all ;  and  Mr.  Greaves  says, 
Ihie ;  but  it  was  possible  that  the  settlement  might  be  ascertained,  and,  therefore, 
>  41  st  section  cannot  apply.  But  how  can  that  be  maintained  ?  No  doubt,  from 
I  necessity  of  the  case,  the  first  duty  of  the  magistrates  is  not  only  to  secure  the 
1,  bnt  to  provide  medicine  and  care  ;  and  then,  if  the  settlement  "  cannot  be  ascer* 
the  expense  of  that  medicine  and  care  is  to  be  paid  out  of  the  county  rates ; 
Mt  that  clearly  does  not  mean  a  perpetual  and  permanent  disability  to  ascertain  it ; 
lit  only  that  it  eannot  be  ascertained  at  that  time.  This  may  be  inferred  from  the 
l^goage  of  the  42nd  section,  where  the  words  are  "  has  not  been  ascertained :"  apply - 
1^  to  the  same  case  at  a  future  time,  when  that  which  was  an  inability  has  become  a 
et.  Here,  the  party  has  been  removed  to  the  asylum,  without  his  settlement  being 
laotained ;  and  the  jurisdiction,  therefore,  was  confined  to  the  justices  of  the  county 
>  ivhidi  the  asylum  was  situate. 

Rule  absolute  to  quash  the  orders, 
<a)  Psttesop,  J.,  had  left  the  Govt. 
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The  Qubbk  v.  The  Suryetobs  of  the  Highways  of  Wksthob. 

T^arnpiie-roads,  repair  qf^ConirihUum  9ut  qf  kt^kw^-raieM — Order  qfjmeUem — Cm 

qfheal  AeU 

Bf  u  local  Act  (7  Geo,  4,  e.  17),  irutteee  were  appointed  far  maHnf  tmrt^riie'roade  mm 
the  course  qf  two  ancie$U  hiyhwaye,  and  alio  for  makmg  one  new  road^  tmaU^f  wkid 
authorized  to  erect  toU-gatee  and  take  toUe ;  but  the  toUeforpaeeing  aklng  the  whole  tin 
the  new  road,  were  different  from  the  tolls  for  pateinff  along  the  ancient  roads  only,  am 
M  provision  for  the  erection  qf  toll»gaies  on  the  old  roads  before  the  con^Mkm  of  tki 
J^  the  Act,  nunwg  was  to  be  raised  bg  subscription,  as  well  as  bg  tolls  s  and  the  Inm 
ei^plg  moneg  alreadg  subscribed,  in  the  first  filaee,  to  the  pagment  qf  the  arpemsae 
obtaining  the  Act  <i/  Parliament,  and  the  remainder  to  the  eapenses  rfwmkmg  the  ieso 
and  in  the  next  place,  to  egpplg  meneg  there^er  subscribed  to  the  purposes  tfeireeedd,  i 
ike  malting  qf  the  new  road.  The  trustees  were  designaled  in  the  Act,  "  Drustees  ef 
{jnthe  phiraX). 

Bold,  igiofi  the  construction  qf  this  Act,  that  the  een^Mion  qf  all  three  roads  was  not 
precedent  to  the  right  qfthe  trustees  to  take  toll  igiofi  ang  qfthem,  or  to  deriee  amg  c 
under  the  Act :  that  the  old  roads  became  tumpike'roads  at  soon  as  completed;  and  thai 
the  trustees  were  authorized  to  apply  to  justices  for  contribution  out  qf  the  highwag- 
repair  qf  those  roads,  under  2^3  Vict,  c.  81  (continued  by  subsequent  statutes) ;  and  tA 
fir  the  pagment  qf  a  certain  sumfor  that  purpose,  made  bg  twoJusHees  t^Nm  their  appl 
m  valid  order. 

ON  appeal  againBt  an  order  of  two  justices  of  the  peace  for  the  ootmty  oj 
under  statute  2  &  3  Vict.  c.  81,  for  the  payment  to  the  treasurer  to 
missioners  of  the  South  Shields  tumpike-roads,  of  the  sum  of  26/.  Qiemg  i 
proportion  of  the  rate  or  assessment  to  be  levied  for  the  repair  of  the  highwa 
for  the  township  of  Westhoe,  in  the  said  county),  the  Court  of  Quarter  Sessioni 
consent  of  the  parties  to  the  i^peal,  confirmed  the  order,  subject  to  the  opini 
Court  of  Queen's  Bench  on  the  following  case  :— 

The  appellants  in  the  case  were  the  surveyors  of  the  township  of  Westh 
eounty  of  Durham — a  township  maintaining  its  own  hi^ways,  and  one  of  t 
towniE^ps  in  which  the  South  Shields  turnpike-roads  lie — and  ^diich 
agreed  that  their  liability  to  payment,  out  of  their  respective  highway-rate 
maintenance  of  the  turnpike-roads,  should  be  decided  by  the  event  of  th 
On  the  hearing  of  the  appeal,  it  was  proved  that  the  appellants  had  duly  sen 
said  two  justices  their  notice  of  appeal,  and  of  the  grounds  thereof  which 
follows:— 

let.  That  the  justices  have  not,  nor  had  at  the  making  of  tiie  said  order, 
•diction  in  the  matter ;  and, 

2ndly.  That  no  legal  liability  or  obligation,  on  the  part  of  the  said  townshi 
tribute  or  pay  the  said  sum  of  money,  in  the  said  order  mentioned,  or  any  i 
or  sums  of  money,  or  in  any  other  manner  whatsoever,  towards  the  maintenai 
pairs  of  the  said  turnpike-road,  exists,  or  at  the  time  of  the  making  of  the 
did  exist,  either  at  common  law,  or  by  virtue  of  any  Act  or  Acts  of  Ptoli 
otherwise  howsoever.  And  it  was  admitted  by  the  appellants,  that  the  treasi] 
commissioners  of  the  said  turnpike-roads  had  duly  given  notice  to  the  survey 
Westhoe  township,  of  his  intention  to  apply  to  the  justices  for  the  order  appes 
that  the  proceedings  before  the  said  justices  were  regular,  and  that  it  was  sat 
proved  before  the  said  justices,  that  the  state  of  the  revenue  and  debts  of  the  i 
pike  trust,  and  the  state  and  condition  of  the  repairs  of  the  roads  within  the  s 
such  as  to  authorize  and  require  the  said  justices  to  make  the  order  appei 
provided  the  commissioners  of  the  said  turnpike  trust  had  so  fai  fulfiUed  ' 
imposed  upon  them  by  the  Act  of  Parliament  creating  their  trust  in  the  sev 
oomprised  therein,  as  to  entitie  them  to  apply  for  such  order. 

I'he  said  Act  was  passed  in  the  7  Geo.  4,  c.  17  Qocoi  and  personal),  anc 
tiUed,  "  An  Act  for  making  and  maintaining  a  Turnpike  Road  from  Sooth  I 
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Wkifte  Mara  Ptelt  Md  from  tfaoMW  to  join  the  DudMmi  and  Newcaitle  tarnpike  vooi 
Ot  Vigo  Lane*  with  a  branch  from  Janrow  Slake  to  East  Bolden,  all  in  the  conntf  of 
DnAam  i"  and  die  foUowing  was  the  preamble  of  the  Act  >» 

"  Wheraas  the  making  and  maintaining  of  a  tnmpike-road  from  the  tenninatiaa 
of  the  pavement  near  the  south-west  comer  of  the  maiket-plaoe  u^  South  Shieldsi, 
in  tke  county  of  Durham,  along  the  present  highway  or  road  over  Jarrow  Slake,  in 
flm  township  of  Westhoe  and  puiih  of  Jarrow,  to  White  Mere  Pool,  in  the  parnb  of 


^  And  also  a  brandb  load  to  the  town  or  village  of  East  Bdlden,  in  the  said 
of  Bolden,  to  lead  from  out  of  the  said  intend^  turnpike-road,  at  or  near  to  Janww 
Saks  aforesaid,  through  the  townships  of  Westhoe,  Hurden,  Whitburn,  and  East  Bol* 
dn*  and  along  the  present  lane,  road,  or  highway  leading  from  Jarrow  Skke  afore* 
Mid*  all  in  the  said  county  of  Duriiam ; 

"  And  also  the  extending  of  the  said  first-mentioned  line  of  road,  by  making  and 
mninfaiiiing  a  turnpike-road  from  White  Mere  Pool  aforesaid,  to  and  into  the  present 
t»npike-road  leading  from  the  city  of  Durham  to  Tyne  Bridge,  and  to  join  the  said 
last-mentioned  turnpike-road  at  or  near  to  a  certain  lane  or  road,  called  Vigo  Lane, 
b  the  parish  of  Chester-le-Street,  in  the  aforesaid  county,  will  be  of  great  benefit  and 
!  to  the  owners  of  estates  and  residents  within  or  near  to  the  parishes  or 
\  above  named,  and  also  of  great  public  utility,  by  opening  a  better  commnniea* 
i  between  the  said  town  of  South  Shields  and  iLe  towns  of  Gateshead,  Newcasdo* 
pT^ne,  and  Ghestor-le-Street,  in  the  said  county  of  Durham,  and  also  the  city  of 
a,  and  various  other  parts  of  the  adjacent  country,  but  the  same  cannot  be 
1  without  the  aid  and  authority  of  Pktrliament." 

Tlie  said  Act  provided,  by  its  first  section,  that  certain  persons  therein  named  shonld 
fen  and  they  were  thereby  appointed  trustees  for  making  ami  maintaining  the  said  road% 
mud  for  otherwise  putting  the  said  Act  in  execution,  amd  that  the  said  roads  should  be 
idled  ''  The  South  Shields  Turnpike  Roads." 

The  Act  also  contains  clauses  authorizing  the  commissioners  to  erect  toll-gates,  and 
to  take  tolls,  with  a  proviso,  in  the  words  following,  vis.  :-— 

«<  Nothing  herein  contained  shall  extend  to  empower  the  said  trustees,  or  any  ooU 
laefeor  or  collectors,  to  demand  or  take  for  or  in  respect  of  the  same  horse,  beast,  or 
cattle,  for  passing  or  repassing  at  any  time  or  times,  in  any  part  of  one  day,  to  be 
#OB|mted  as  aforesaid,  through  all  or  any  of  the  toll-gates,  turnpikes,  or  side-gatsa, 
:  the  whole  line  of  the  said  roads  between  Soutii  Shields  aforesaid  and  ti&e  said 
at  turnpike-road  leading  from  the  city  of  Durham  to  Tyne  Bndge,  more  than  two 

i  toUs ;  or  between  South  Shields  aforesaid  and  White  Mere  Pbol  aforesaid,  more 
tiban  one  full  toll ;  or  between  South  Shields  aforesaid  and  the  village  of  East  Bolden 
■fiawsaid,  more  than  one  full  tolL"  (s.  10.)  The  Act  also  oontainol  the  four  danses 
following ;  that  is  to  say, 

let.  That  the  said  trustees  shall,  and  they  are  hereby  required  to  erect  and  set  nf 
mad  continue  upon  the  branch  road  comprised  in  this  Act,  cme  or  more  toll-gate  or  toll- 
gates,  toll-bar  or  toll-bars,  or  turnpike  or  turnpikes,  and  to  demand  and  take  thereat 
we  tolls  by  this  Act  granted,  subject  to  the  previsions  in  this  Act  and  the  said  recited 
Ante  oontained. 

2nd.  That  the  several  and  respective  persons  who  have  subscribed  for  or  agreed  to 
advance  any  money  for  and  towards  the  making  or  maintaining  the  said  roads,  or  any 
fart  thereof,  shall  and  they  are  hereby  required  to  pay  the  sum  or  sums  of  money  so 
wbocribed,  at  such  time  and  times,  and  in  such  parts  and  proportions  as  the  said  trus- 
taea  shall  order  and  direct. 

8id*  Thatout  of  the  monejrs  already  subscribed,  mr  to  be  subscribed  or  advanced,  for 
fjbm  parpose  of  making  the  sud  roads,  or  which  shall  be  borrowed  on  the  credit  of  this 
A(0k  OT  out  of  the  first  money  whidi  shall  arise  or  be  received  fimn  tiie  toDs  by  thb  Aet 
gBanled,  or  otherwise,  the  said  treskees  shall  pay  and  discharge  all  tiie  costs,  duogea, 
fnd  expenses  relative  to  the  obtaining  and  passing  of  tiiis  Act,  with  interest  for  the 
name,  m  preference  to  all  other  payments  and  disburaements  vAatsoevtr;  and  the  re* 
Bsaiwlsr  of  all  moneja  so  absady  anbacribed  ahall*  in  the  first  plaoe^  be  applied  by  Uie 
oaidtnMteeaiadsfeiqringtiiicivennaof  wddag  the  said  reads  from  Soutii  SUdUi 
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to  White  Mere  Pool,  and  to  East  Bolden,  and  in  purchasiilg  lands  and  hereditasMfitt 
and  materials  for  the  purpose,  and  in  erecting,  making,  and  providing  toll-gates,  turn- 
pikes, bars,  gates,  chains,  weighing  machines,  toll-houses,  with  out-hooaes  and  con* 
▼eniences ;  also  foot-paths,  causeways,  bridges,  ditches,  fences,  rails,  poets,  boardi, 
lamps,  books,  and  other  matters  and  things  necessary  or  requisite  for  carrying  the  pur* 
poses  of  this  Act  into  execution  with  respect  to  tiie  said  roads ;  and  in  the  atet 
place,  all  moneys  which  shall  be  hereafter  subscribed  for  any  of  the  porpoaes  of  dn 
Act,  or  which  shall  be  borrowed  on  the  credit  thereof,  shall  be  applied  aa  well  for  the 
purposes  aforesaid,  as  for  making  the  extension  of  the  said  road  from  White  Mere  Fool 
aforesaid  to  the  present  turnpike-road  leading  from  the  city  of  Durham  to  T^ne  bridge; 
and  in  purchasing  lands  and  hereditaments  and  materials  for  the  purpose,  and  la 
erecting,  making,  or  providing  toll-gates,  turnpikes,  bars,  gates,  chains,  wea^baag 
machines,  toll-houses,  with  out-houses,  and  conveniences ;  also  foot-paths,  cansenam 
bridges,  ditches,  fences,  rails,  posts,  boards,  lamps,  books,  and  other  matters  and 
things  necessary  or  requisite  for  carrying  the  purposes  of  this  Act  into  execution ;  ni 
the  remainder,  if  any,  of  all  such  moneys,  and  all  moneys  which  shall  arise  or  be  is- 
ceivedfrom  the  tolls  by  this  Act  granted,  or  otherwise,  shall,  from  time  to  time,ls 
applied  in  amending  and  keeping  in  repair  the  roads  to  be  made  turnpike  by  virtue  rf 
this  Act,  and  the  toll-gates  and  toll-houses,  and  in  otherwise  putting  this  Act  te 
execution,  and  then  in  keeping  down  the  interest  of  the  principal  moneya  aubecribedv 
advanced,  or  to  be  subscribed  and  advanced,  for  the  purposes  of  this  Act,  and  wbSA 
may  be  borrowed  on  the  credit  thereof ;  and  lastly,  in  defraying  such  principal  moa^ 
which  shall  be  borrowed  for  the  purposes  of  this  Act,  or  on  the  credit  tiiereof.  (s.  17>) 

4th.  That  no  money  arising  from  any  of  the  tolls  hereby  authorized  to  be  coUettri 
and  taken  shall  be  applied  in  or  towards  the  repairs  of  the  branch  road  comprised  ia 
this  Act,  unless  some  toll-gate,  toll-bar,  or  turnpike  shall  be  erected  and  oontiniifli 
upon  such  branch  road,  nor  unless  the  tolls  hereby  granted  shall  be  demanded  woi 
taken  thereat,  pursuant  to  the  powers  and  provisions  of  this  Act,  and  the  said  redfiei 
Acta.  (s.l8.) 

Sums  of  money,  which,  at  the  time  of  the  Act  being  passed,  had  been  subacribed-^fDr 
the  purpose  thereof,  have  been  expended  in  carrying  the  said  Act  into  execution  wilk 
respect  to  the  two  roads  only  first  mentioned,  namely,  the  roads  frt>m  South  Shiddi  t» 
White  Mere  Pool,  and  the  branch  road  from  Jarrow  ^ake  to  East  Bolden ;  and  bysiA 
expenditure,  the  Act,  as  respects  the  said  two  roads,  has  been  carried  into  fullefleet;* 
and  there  have  not  been,  at  any  time,  frirther  moneys  either  subscribed  or  borrowei 
for  die  purposes  of  the  said  Act,  or  any  of  them,  nor  have  the  said  commissioners  taloai 
up  any  other  money  for  the  execution  of  the  said  Act,  with  respect  to  the  propftssi 
road  from  White  Mere  Pool  to  Vigo  Lane,  nor  has  any  thing  been  done  by  the  nid  com- 
missioners towards  the  making  of  the  said  proposed  road ;  the  entire  sums  subscrfbel 
as  aforesaid  having  been  expended  in  the  improvements  of  the  said  two  public  highvi^ 
from  South  Shields  to  White  Mere  Pool,  and  from  Jarrow  Slake  to  Bolden,  respeo* 
tivdy ;  and  there  has  been  erected  by  the  said  commissioners  only  one  toll-gate,  sitflMk 
at  the  junction  of  the  two  last-mentioned  highways  at  Jaxrow  Slake,  at  which  galea 
single  toll  in  each  day  is  taken  for  the  use  of  both  of  the  said  highways,  and  the  entiie 
proceeds  of  the  tolls  token  at  the  said  gate  are  now  expended  on  the  repairs  of  die  siil 
two  highways  as  turnpike-roads,  and  in  the  necessary  management  of  the  said  tnut; 
and  no  portion  of  the  said  proceeds  has,  for  the  last  three  years,  been  api^ied,  eitiier  fa 
the  repayment  of  any  of  the  principal  sums  subscribed  for  the  purposes  oi  the  tmt 
aforesaid,  or  to  the  discharge  of  the  accruing  interest  in  respect  of  the  said  prinfi^ 
sums ;  and  the  said  two  highways  are  ancient  public  highwajrs,  and  were,  and  eadi  flf 
them  was,  previously  to  the  passing  of  the  said  Act,  repimied  exclusively  by  the  leqpee- 
tive  townships  wherein  the  same  h^hways  lay,  whereof  the  said  township  of  Wei^ 
is  one ;  and  the  inhabitants  of  the  said  several  townships  of  Westhoe,  and  of  tiie  sevcirf 
other  townships,  at  and  from  the  passing  of  the  said  Act  contmually  to  the  aboltticD  flf 
statute  labour  on  highways,  by  5  &  6  Wm.  4,  c.  50,  did  their  statute  duty  ohwhIi 
portions  of  each  of  the  said  two  highways  as  lay  within  thdr  respective  townships. 

If  the  Court  shall  be  of  opmion  that,  the  road  from  White  M^re  Pool  to  Vigo  Lsie 
not  having  been  executed  by  the  commissioners  of  the  said  tum^e  trust  when  He 
order  so  appealed  from  as  aforesaid  was  made,  the  trustees  had  not  jurisdiction  to  mike 
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inch  order,  then  the  said  order,  and  the  order  of  Quarter  Sessions  confirming  the  same, 
lo  be  qfoashed ;  otherwise,  the  said  orders,  and  each  of  them,  to  be  confirmed. 

KmowUm  and  Ingham,  in  support  of  the  order  of  Sessions. — ^This  order  is  made  under 
Kbe  Stat.  4  &  5  Vict.  c.  59  (continued  by  subsequent  stats.),  s.  1,  which  provides,  tliat 
"  it  ahall  be  lawful  for  the  justices,  at  any  speciid  sessions  for  the  highways,  upon  inlor- 
matiaa  exhibited  before  them  by  the  clerk  or  treasurer  of  any  turnpike  trust,  that  the 
finids  of  the  said  trust  are  insufficient  for  the  repairs  of  the  turnpike-roads  within  ahy 
palish,  notice  in  writing,  &c.  having  been  given,  &c.,  to  examine  the  state  of  the  reve- 
nues and  debts  of  such  turnpike  trusts,  and  to  inquire  into  the  state  and  condition  of 
die  repairs  of  the  roads  within  the  same,  &c. ;  and  if,  after  such  examination,  it  shall 
appear  to  the  said  justices  necessary  or  expedient,  for  the  purposes  of  any  turnpike* 
rnad,  so  to  do,  then  to  adjudge  and  order  what  portion,  if  any,  of  the  rate  or  assess- 
ment levied,  &c.,  shall  be  paid  by  the  sud  parish 'surveyor,  &c.,  such  money  to  be 
whoQy  laid  out  in  the  actual  repairs  of  such  part  of  such  turnpike-road  as  lies  within 
tbe  parish  from  which  it  was  received ;"  and  the  first  question  is,  whether  the  roads 
which  have  been  completed  under  this  local  Act  are  turnpike-roads  ?  Tliey  dearly 
come  within  the  definition  of  a  turnpike-road  given  in  The  Northam  Bridge  and  Roade 
Company  v.  The  London  and  Southampton  Raihoay  Company  (6  Mee.  &  W.  428),  where 
Lofd  Abinger,  C.  B.,  said  (p.  438),  "  A  turnpike-road  is  a  rcMid  across  which  turnpike- 
gates  are  erected  and  tolls  taken,  and  such  roads  existed  previous  to  the  passing  of  the 
IS  Geo.  3,  c.  84 ;  and,  independently  of  that  stat.  altogether  *,  a  '  turnpike-road '  means 
a  road  having  toll-gates  or  bars  on  it,  which  were  originally  called  '  turns,'  and  were 
first  constructed  about  the  middle  of  the  last  century ;"  and  P^ke,  B.  (p.  440), ''  The 
ordinary  meaning  of  the  words  '  turnpike-road '  is,  a  road  on  whic^  a  turnpike  is  law-^ 
folly  erected,  and  the  public  are  bound  to  pay  tolls ;"  but  reliance  will  be  placed  by  the 
odier  side  upon  the  two  cases  of  R.  v.  Cumberworth  (3  B.  &  Adol.  108,  and  4  Ad.  &  EIL 
7S1),  and  the  case  of  R.  v.  Edge  Lane  (4  Ad.  &  £11.  723),  as  shewing  that  an  indict-- 
ment  could  not  be  maintained  for  the  non-repair  of  these  roads,  and  that,  therefore,  the 
commissioners  were  not  entitled  to  make  this  application ;  but  those  cases  are  quite  ^lis- 
tingoishable.  There  the  roads  were  new  roads,  and  there  could  be  no  liability  to  repair, 
csoept  that  founded  upon  the  local  Acts  of  P^Hament ;  and  in  each,  therefore,  the  qnes- 
tioQ  tamed  upon  the  construction  of  the  particular  local  Act ;  and  the  Court  held,  that 
tfie  making  of  all  the  roads  contemplated  by  the  Act  was  one  entue  consideration,  and 
fonBod  a  condition  precedent  to  the  right  of  the  trustees  to  enforce  the  repair  of  any 
part.  That  decision  proceeded  mainly  upon  the  authority  of  the  case  of  Blakemore  t. 
Ilka  Glamorganshire  Canal  Company  (1  Mylne  &  K.  162);  in  which  Lord  Eldon  said» 
^  When  I  look  upon  these  Acts  of  Parliament,  I  regard  them  all  in  the  light  of  contracts 
made  by  ti&e  legiihature  on  behalf  of  every  person  interested  in  any  tiling  to  be  done 
mder  them ;  I  have  no  hesitation  in  assertmg  that,  unless  that  principle  is  applied  in 
oonstruing  statutes  of  this  description,  they  become  instruments  of  greater  oppression 
tiuD  any  thing  in  the  whole  system  of  administration  under  our  constitution.  Such. 
Asts  of  PbrliMQent  have  now  become  extremely  numerous ;  and,  from  their  number  and 
operation,  they  so  much  afifect  individuals,  that  I  apprehend  those  who  come  for  them 
to:Parlia][nent  do,  in  effect,  undertake  that  they  shall  do  and  submit  to  whatever  the 
legislatnxe  empowers  and  compels  them  to  do ;  and  that  they  shall  do  nothing  else: — 
tihat  they  shall  do  and  shall  forbear,  all  that  they  are  thereby  required  to  do  and  to  for* 
Tp  as  well  with  reference  to  the  interests  of  the  public,  as  with  reference  to  the  inter- 
I  of  individuals ;"  and  the  prindple,  thus  estaliished  and  adopted,  renders  the  three 
i  referred  to  authorities  in  fovour  of  the  trustees.  The  roads,  in  respect  to  which 
tins  order  of  justices  is  made,  are  found  to  be  ancient  highways,  upon  which  the  pariah 
had  alwajrs,  until  the  passing  of  5  &  6  Wm.  4,  c.  50,  performed  statute  duty;  and  the 
eonamon  law  liability  of  a  puish  to  repair  the  roads  is  not  removed  by  an  Act  of  Far« 
fiament  directing  it  to  be  repaired  by  trustees  out  of  funds  arising  from  their  Act.  (it.r. 
Naiherihong,  2  B.  &  A.  1 79.)  So,  although  a  statute  enacts  that  the  paving  of  a  particn- 
lar  street  shall  be  under  the  care  of  commissioners  and  provides  a  fund  for  that  pur- 
poiw ;  and  another  stat.  passed  for  paving  the  streets  of  the  parish  contains  a  dause, 
tiiat  it  shall  not  extend  to  the  particular  street,  yet  the  inhaUtants  of  the  parish  are  not 
eonmpted  firai  their  common  law  liafaiUty  to  keqp  that  street  in  repair  (A.  V.  S^  C^^ 
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j9r«MVfr  Spmret  S  Campb  39S) ;  Mid  tiut  Coait  wfll  mt,  itt  nidi  caMi,  gnut  ft  i 
MM  to  the  tnittees  or  oommiMioiiers  to  repair  the  loid  (Ji.  r.  IWfliMi  q^  liitQ^^rf# 
TPt/fMy  jRomiv,  12  Ad.  &  B.  427,  4  Per.  &  D.  164) ;  but  tha  prapMr  ooiirae  i^P""  ^ 
1m»  for  the  parieh  to  aubinit  to  an  mdictiiMnt»  Mid  then  call  on  the  troitaea  or  omhm* 
aiooen  for  contributioii  to  tha  fina.  (Note  (0  to  JR.  t.  Hmtgktam^  3  Wm.  Sanad.  Ifi9,c; 
kat  ed.)  The  caaa  of  JR.  ▼.  WhiU  (4  Q.  B.  101)  wai  mudi  atroiigar  than  the  pMit 
There,  by  a  tumpDca-road  Act,  3  &  4  Wm.  4,  a.  19,  a.  17,  tha  moneys  and  elbati  ef 
tha  troet  were  to  be  applied,  fint,  in  paying  die  costa  of  paaaing  tha  Aet ;  aaooadly,  k 
aaaking  and  repaking  the  roads,  tumpikea,  &c.;  thirdly,  in  paying  the  intereat  of  BOMf 
aeenred  on  the  credit  of  the  tolls ;  fourthly,  in  paying  tiie  principaL  Under  stat.  2  &  I 
Vict.  G»  81,  s.  1,  the  justices,  at  a  Speoal  Session  for  tiie  highways,  made  an  arivi 
atating  that  information  had  been  exhibited  bafina  them,  by  tha  clerk  of  the  traatssi^ 
that  the  funds  of  the  trust  were  wholly  ihsuffioient  for  the  repair  of  the  tumpik^iaaii 
comprised  therein ;  that  part  of  such  roads  was  out  of  repair ;  and  that,  altar  eiaaiM^; 
the  state  of  the  revenues  and  debts  of  the  tnst,  and  inquiring  into  the  allegatiflB  if 
the  information,  &c.,  it  appeared  to  them  necessary  and  expedient,  for  the  purpuaMrf 
tha  trust,  to  order,  and  they  did  order,  a  specific  portion  of  the  assessment  Mad  If 
the  sunreyors  under  stat.  5  &  6  Wm.  4,  o.  50,  s.  27,  to  be  paid  to  tiia  tieaanrer  af  Ifcl 
trostees.  The  funds  were,  in  foct,  exhausted  by  paying  the  interest  of  a  debt  aeaHsl 
on  the  toUs ;  but  if  such  payment  had  not  been  made,  tiiey  would  haTa  bean  aofiaJMl 
for  the  repair.  No  statute  duty  had  been  done  upon  the  road  in  qoestioii  ainca  ftiM 
made ;  and  yet  it  was  held,  in  uat  case,  that  the  justices  had  power  to  make  thaarim 
liastly,  this  case  differs  mainly  from  those  of  R.  r.  Cimimrwwih  and  R.  ▼.  B^  Ltm, 
in  the  provisions  of  the  local  Acts,  upon  which  they  respectively  depend*  In  tiMi 
aaaes,  the  completion  of  the  whole  undertaking  was  evidenUy  one  entire  ccmaidentiaa; 
whilst  in  this,  it  is  equally  dear  that  the  lagudature  contemi^atad  the  comnlata  aM> 
varsioa  of  the  two  ancient  highways  into  tnmpike-roada  before  tiie  making  of  tl»  mv 
road  set  out  in  the  Act ;  and  if  so,  then  this  case  foils  within  the  obseifationa  af  Ui» 
^kdale  and  Taunton,  Js., in  JR.  v.  Th9  Jmtui99 vf  the  We^Riduif  (5  B.&  AdoL  iOM; 
who,  upon  the  construction  of  the  local  Act  in  that  case,  were  of  opinion  that  m 
making  of  all  the  branch  roads  was  not  a  oondilaon  precedent  to  the  nudn  road  basa* 
ing  a  public  road ;  but  that  the  main  road,  as  soon  as  it  waa  aomplated  and  ft  lahl 
travelled  on,  and  certified  so  to  be  by  two  justices,  became  a  public  road',  althoaghtti 
branch  roads  were  still  unfinished.  So  in  !«•  v.  if tiiaer  (2  M»  &  W.  824),  itwaakU 
that  the  undertakers  of  the  Aire  and  Calder  Navigation  had  power,  under  lliairlsiri 
Act,  to  enter  upon  certain  land,  before  completing  the  line  of  their  canal,  ahliom^i 
was  part  of  the  bargain  into  which  they  had,  by  their  Act  of  Parliament,  entered  vH 
the  public,  that  the  canal  should  be  completed.  (They  tiien  referred  at  large  ta  tie 
provisions  of  the  local  Act,  as  set  out  in  the  case ;  contending,  amongst  other  ~ 
^t  the  funds  were  separatdy  i^licable  to  the  diflferent  roads.] 

Martin  and  Greenwood^  contilL*-»The  only  questkm  here  is,  whether  ihm  rif^t  i 
^  proceeding  has  been  adopted.  If  the  roads  are  out  of  repair,  there  ia  a  I 
ifkode  of  enforcing  the  repair  of  them ;  but  this  is  a  special  i^ication  to  ^ 
yfl^oh  the  trustees  under  ibe  local  Act  have  no  right  to  make,  unless  they  havaaiMi 
plied  with  the  requirements  of  the  statute,  firom  which  tiieir  authority  ia  derived,  k 
this  case  it  appears  that  those  requirements  have  not  been  complied  wi^ ;  for  fkBttm 
pletion  of  all  the  roads,  as  it  forms  one  entte  consideration  for  the  privilegea  giantsd  If 
tha  Act,  so  it  is  a  condition  precedent  to  tha  enjoyment  of  any  of  thoae  privileges.  Iti 
^ase  of  the  Nortkam  Bridge  Md  Road$  Comprnm^  v.  7%e  Laadoa  and  AvtAoaytf an  Mh^ 
(kmftmy  (6  M.  &  W«  428)  was  altogether  difierent  in  its  focts ;  and  tha  dafiaitHail 
a  t«mpike*road  there  given  is  to  be  tdcen  with  reference  to  tiioae  fiscta ;  bat,  wmait% 
the  definition  to  be  accurate,  that  a  tumpike*road  is  one  "  on  which  a  tonqnOte  is  tm* 
fidly  erected,  and  the  public  are  bound  to  pay  tolls,"  these  roads  do  not  answer  Ai< 
dafiaitk>n,  because  no  tolls  could  be  legally  taken  on  any  part,  nntil  tha  whole  MB! 
completed.  This  local  Act,  in  efieet,  astabiishes  but  one  fund,  for  tha  pnpeM  cf 
^Mdung  and  repairing  all  tha  roads  oontanqdated  by  the  Act;  andthaaigunantoalki 
otber  side  is  answered  by  an  exaadnatian  of  the  Act  itaeli  Tha  oommiiaionan  «lir 
this  Act  stand  pteciaalv  in  tha  SMaa  sitaatka  aa  tha  troateea  in  te  aaaaaaf  jB.  v.  Cto- 
lerworth  and  it.  v.  EigelAmti  and  the  prinniple  there  laid  down  is  equally  i^pKoAb 
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i  Tmnuom  oc  czpRraoK  lo  the  diffuut  Aoli  ci  j 
I  tiM  irittle  diffeR&et  bcfepeen  tiie  CMet»  and  tlir  Govt  wifi  not  allow 
rtobeaDdcfcated.    In  IL  ▼.  OaBtorwartk  (4  Ad.  &  EU.  740),  Loid  ] 

ItUnktbititkneeeHsrytoadhereio  the  dednaMin  IL  t,  CWwitr 
<3B.&Ad.I06)*«alA.T.JISd^ffLttv(4Aa.&Ea.733X  DiatiDclioiw  any* 
ami,  and  alcikiBg  onea,  for  the  piupoae  d  dieving  tiiat  linei  of  mad,  «ndcr  cbN- 
\  fiko  titt  pmentt  may  form  MpturtUt'  pubRc  roMfir,  Bvt  great  inoon 
>  if  it  be  hJAi  Aai  m  aoch  caati  eadi  portioii  of  road  can  bo  made  a  i 
af  dbtinct  consideration.  It  ia  aafier  to  aay  that  the  traateca  haia  tiwir  powefs  ^ 
jaftaaaiaieapectof  thewfaoteaadertakiagmrariBBod  in  the  Act,  aad  that  that  most 
ka  foay/iiiiL'*  Bat  in  the  picacnt  case  there  ia  no  groand  lor  dnmnag'  anj  aadi 
Theatatateitaelfahewatiiattfaemi^ii^ofalltiiothnaroadaiaoneealixe 


(FbrthiapBriioaetheyrciBnedtoaa.  1,  6»  10»  16,  16r  17»  18w) 
F^RBBov,  J.(a>— The  caaea  of  R*  v.  CmHJti'w&rtk and  JL  t.  jBlyr  JLawr  i 

kdoeanotandcoakdnatanaehere;  bacai]aaheiatiieqaeBtianiaaat0raaia 
ooaatraeted  aador  the  Aot^bot  aln»dy  eiiatia^  aa  la^aaya  when  the  Act 
Tliia  Act  only  anthorisea  the  tnutecs  toiaaproia  tfane  old  highway*  aaid 
iatmnthem  into  tarapfloe-roada,  and  alao  to  mtikt  aneir  road;  aa  te  which  laat  i 
XanlfpartialljODmiiktBd,  the  caaea  of  JB.T.  CaaiAnrnoftiaad  B.r.E^ej 
aiptfyaappoaiBg  aay  attempt  to  bo  aaade  to  cast  lyontim  pariah  tiiebuideBoli 
il^  I  ahoold  be  aony  if  any  tfamg  aaid  near  ahoiidd  be  sappoaod  to  militate  ifpamat  tht 
aaAaadtf  or  principle  cf  thne  caaea;  oar  dedaien  on  thia  Act  can  have  no  aadi  etfect. 
Baaaaeof  thcae  roada  is^pacafiax^and  the  Act  ia  paapoad^  framed  with  wfeianegta 
tte  particalBr  state  of  things  found  to  exist.  From  it  we  collect  that  the  legiaktnre  did 
aatartnd  thai  all  thoMr  three  roada  aheald  be  coaaidciad  aa  one  entue  aet  of  eaads. 
snltfrni  allahanld  ha  campleted  hefare  the  trasteea  cooU  take  totta^or  do  anyaOMr 
tef  dmt  aort  apon  any  one  of  dMm ;  the  roada  are  aaaufcady  acfcred  by  the  Act 
"  Fiat,,  the  trasteaa  are  calkd  the  Traateea  of  the  Sooth  ShiddaJteodb,  m  the 
laaoDiher;  aadthe  Act  tima  praffidest&at  one  tell  coly  iit  to  be  paad  lor  tibe  dd 
wand  not  more  than  two  for  the  whole  line  of  roads^  inrtading  tiie  new  road;  in 
;  giviag  a  second  toll  in  respect  of  the  new  road  to  be  made :  end  in  iSm  ISth  aad. 
fam  careMly  pravidod  againrt  tim  appaapriatum  of  sudt  aecond  tail  to 
'  ol  the  old  roed»nnlCTs  nnder  particidarcircamataacea.  Bat  the  17th  sect,  ia 
iirtdehthecoastmetioaof  the  AcramstmaiafytBin.  In  the  first  part  of  i|, 
■nea  yito  die  handa  of  tiie  trustees  applicable  to  the  I  i|waaiBcf 
jtheAct;  and  soaaearguaMntwaaraiacd  upon  the  word '^tolh^'' hot  tiieaacef 
i -^  late"  hi  that  part  of  die  daorehaa  no  tegidmate  bearing  one  way  or  tibearhir,, 
iaa  dM%  alter  pnwiding  that  die  money  already  aubscribed  and  the  fiist  aaonay 
firant  aa  tolls  shall  be  applied  to  defraying  pretiminary  cxpenaea,  ^99^^ 
~  r,  in  the  fint  pkce,  ia  defraying  dm  espeasea  of  the  eld  roads  (by^  sosae 
:  oauttiag  to  say  what  ia  to  ha.  doae  with  diet  rtaaiiadrr  in  the  seeoad  phtto); 
I  the  next  place,  all  the  mooav.  Jiercafter  aisJnciibed  ahaU  be  applied  as  wcfi  lor 
( alaceaaid  aa  for  tlm  mala^af  the  acw  road;  *' deacfyand  earcfdllf  mah^ 
cf  the  new  road>  a  Aacadary  thing.  The  condurion  of  die  chane 
dm  remainder,  if  any,  df  all  each  moneys,  and  a&  mon^a  which  abaft 
I  the  to  Ai»  &CW  afadl  from  dma  to  tine  be  applied  in  awipndwg  and 
L  repair  the  roads  to  be  made  turnpike  by  vxrtne  cf  tfaia  Act,.  Ac.  fini  dkaa 
t  aa  tells  canbe  ROBBred  after  die  old  roads  hare  been  made  turnpike, 
I  the  new  road  has  been  made,  because  it  is  said  the  whole  forms  one  conudeaa^ 
and  if  that  were  made  out,  the  cases  referred  to  would  apply,  though  the  cireom- 
are  different ;  but  it  seems  to  me  that  the  Act  of  Parliament  has  diatinotly 
i  the  one  from  the  other ;  that  it  has  made  the  construction  of  the  new  road  a 
r  thing,  and  that  the  trustees  are  entiUed  to  take  tolls  upon  the  old  roads  made 
iBinpike,  though  the  thfrd  road  has  not  been  completed ;  and  if  that  be  so,  then  the 
nee  does  not  turn  upon  the  previous  decisions  of  this  Court  in  R.  v.  Cumberworik  and 
I.  ^.Bife  Imm,  but  on  the  oonstmetkm  of  this  particular  Act;  and  if  the  construction 
(a)  LordDmanayCJ.y  wasabsoit. 
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now  put  upon  it  be  correct,  it  foUowa  that  the  trusteefl  fall  within  the  stntate  4  &  5 
Vict.  c.  59»  it  bdng  conceded  that  the  other  requisitions  of  the  Act  have  been  oomidied 
with ;  and  tht  end  of  the  first  secticm  of  that  Act  guards  against  any  injury  being  done 
to  the  parish,  by  providing  that  "  the  money  is  to  be  wholly  laid  out  in  tiie  actual  repair 
d  such  part  of  the  tumpike-road  as  lies  within  the  parish  from  which  it  waa  reoeiWd  ;^ 
so  that  if  the  new  road  had  been  completed,  money  received  out  of  the  rates  <^  West- 
boe  could  not  have  been  applied  to  it.  I  therefore  tMnk  that  the  decisicm  of  the  Sesaioiis, 
confirming  the  order  of  the  magistrates,  was  correct,  and  that  we  may  ooofirm  tiie  order 
ci  Sessions  without  any  deviation  from  the  authorities  cited. 

Williams,  J. — I  am  of  the  same  opinion ;  and  am  equally  desirous  of  protesting 
against  the  suppositicm  that  this  decision  at  all  interferes  with  the  authority  of  the  CMei 
of  it.  V.  Cmnberwarth  and  JR.  v.  Ed^e  Lane,  There  is  nothing  in  these  caaes  to  ahev 
ti^t  the  particular  enactments  are  not  to  be  examined  in  each  case ;  and  if  in  any  eHS 
it  is  dear  that  the  legblature  intended  the  roads  to  be  considered  as  separate  and  da- 
tinctp  then  the  decision  in  those  cases  would  not  apply ;  but  the  principle  of  them- would 
lead  to  an  opposite  decisioQ.  In  the  present  case,  I  found  my  deoisiott  eanfnfiaHy^sa 
tttt  17th  section  of  the  local  Act,  which  deariy  indicates  an  intention  to  separate  tiki 
purposes  to  which  the  money  raised  is  applicable.  The  general  definition  of  a  tiimpiis* 
idad  does  not  peihaps  carry  the  case  v^  far,  because  a  road  on  whidi  toUa  anj  lis 
taken  means  a  road  on  which  they  may  be  legally  taken,  and  Mr.  Martin  ooHteadi 
Hiat  no  toll  could  be  legally  taken  on  any  of  the  three  roads,  until  all  were  foasplalBil 
Mr.  Martin  sap,  that  the  consideration  to  the  public  is  the  benefit  of  passing  ontti 
whole  sdieme  of  roads ;  but  it  is  some  benefit  to  pass  over  a  part  of  the  roada»  andif 
file  roads  are  severable,  as  in  this  case  the  Act  shews  them  to  be»  that  ia  a  aaficMBt 
ooosiderauon. 

CoLKBinoB,  J. —  This  decision  does  not  infringe  upon  the  prindple  of  tba  ossn 
reCnrred  to ;  for  that  prindple  rests  upon  the  construction  of  the  local  Act  in  eadi  ean. 
If,  as  is  contended,  these  local  Acts  are  to  be  considered  as  bsrgains  between  die  ( 
wiissioiifTs  and  the  public,  that  very  drcumstance  shews  that  tl^  terms  of  the  I 
must  be  examined.  WiUi  reference  to  the  present  case,  in  may  be  true  in  a  < 
sense  that  the  consideration  given  to  the  public  is  entire,  viz.  that  all  die  roads  sn 
ultimately  to  be  completed  ;  but  then,  various  provisions  of  the  Act  shew  abo,  tlMHtii 
the  meantime  each  part  of  lliat  consideration  is  complete  in  itsdf.  I  rest  my  jodgnoift 
v«ry  much  on  the  7th  and  10th  sections,  which  must  be  read  together,  or  rather  the  lOtt 
read  into  the  7th;  for  by  these  dauses  different  tolls  are  given  for  passing  over  theiMi 
fine,  induding  the  new  road,  and  for  passing  over  that  part  only  whidi  coosista  of  ths 
two  dd  roads,  obviously  to  prevent  die  injustice  of  making  persons  pay  tdi  ht  a 
Idad  which  they  might  not  have  the  opportunity  of  passing  over.  The  17th  asete 
does  not  itself  impose  any  tolls ;  it  relates  to  the  application  of  the  money  xaised.  bntit 
also  shews  that  the  commissioners  were  to  have  power  to  erect  toll-gatea  at  a  tisil 
anterior  to  the  completion  of  the  whole  sdieme  of  roads  ;  and  if  no  tolls  were  to  hi 
taken  at  that  time,  it  is  not  easy  to  understand  why  power '  should  be  given  to  snot 
toll-gates.  The  last  clause  of  tbe  17th  section  was  relied  upon  by  Mr.  Greenwood,  ai 
being  a  key  to  the  construction  of  the  whole  clause,  and  as  uiewing  that  all  the  noaif 
raised  by  virtue  of  the  Act  was  to  be  conndered  as  one  fond  ;  but  that  dause  is  by  as 
means  inconsistent  with  our  construction  of  the  Act,  because  it  contemplateaa  fiBtans 
state  of  things  when  all  the  roads  shall  have  been  completed,  and  then  conaoHditM  the 
fonds  for  the  general  purposes  of  the  Act. 

Rtile  to  fuash  the  Order  o/Seerione  cKidhayHL 

Jl. 


511 


COURT  OF  EXCHEQUER. 
Hilary  Term. — January  13,  1846, 

ReJoBV   BOOTHROTD.  (a) 

Motion  fir  kabea$  eorput^Conviciion  under  17  Gee.  3,  c.  56, 1. 10. 

J.  B,  twv  convicted  under  17  Geo.  3,  c.  56,  t.  10,/or  having  in  hie  povecerion  certain  artielee  used  m 
tk»  wooiien  and  wonted  manufacture^  eutpected  to  have  keen  purloined  or  embezzled.  The  eon- 
wieHan  uhu  not  in  the  form  given  bg  the  echedule  qf  the  Acti  but  eet  out  thai  the  conviction  took 
pUeo  in  the  townehipifW.,  which  wae  a  township  within  a  parish  which  maintained  its  own  poor 
mpori  from  the  said  parish  at  large;  thai  ii  was  made  bg  A.  and  JB.,  two  justices  for  the  Woti 
Riding  qf  York,  wherein  the  said  township  was  situate,  t^on  the  U^onnaiion  qf  one  J,  B,f  a 
€rtdibie  person,  and  t^on  evidence,  upon  oath,  qf  certain  credible  witnesses,  of  whom  the  oM 
hifbrmer  was  one,  and  setting  out  the  names  qf  the  others;  for  that  he  the  said  J.  B,  had  in  Mi 
pooeoseion,  in  his  dwelling-house,  certain  materials,  4*tf.  And  it  then  set  forth,  that  the  said  maieriaio 
msd  the  said  J,  B.  were  brought  before  the  said  Justices,  and  thai  the  said  J.  B.  did  not  then,  or  ai  amp 
oiker  Hate,  give  a  saOrfactorg  acccouni  to  the  said  justices  qf  how  he  became  possessed  qfthesamOp 
wkaretq^on  the  said  justices  adjudged  the  said  /.  B.  to  be  guUtg  qf  a  misdemeanor,  and  that  he 
hmdf^eUed  the  sum  qf20l.,  "to  be  paid,  applied,  and  distributed  as  the  law  directs,*' 
MMt  \st,  that  the  17  Geo.  3,  c.  56,  is  repealed,  so  far  as  relates  to  the  distribution  of  the  penaliiee 
•  pioon  ly  that  Act,  bg  the  58  Geo.  3,  c.  51,  and,  therefore,  in  a  conviction  under  the  lOth  seeOon 
qf  the  former  Act,  it  is  sujficient  to  direct  thepenaltg  **  to  be  paid,  applied,  and  distributed  as  iko 
Urn  directs,**  the  mention  qf  13  Geo.  3,  in  the  58  Geo.  3,  c.  51,  being  a  mistake  for  the  17M.  2. 
Thai  under  the  lOth  section  qf  56  Geo.  3,  c.  56,  the  offence  is,  the  not  giving  a  sati^actorg  accoumi 
to  the  Justices  qf  how  the  partg  became  possessed  qf  the  goods,  and  consequentlg  it  was  not  necessarg 
to  amige  in  the  information  that  thedrfendant  had  the  goods  in  his  possession,  knowing  them  to  ho 
purkrimed  or  embessled.  3.  Thai  the  conviction  need  not  slate  the  value  of  the  materials,  or  to  whom 
ikeg  belonged.  4.  Or  thai  the  ii^brmer  or  witnesses  were  sworn  in  the  presence  qf  the  dtfendoni^ 
5.  Thai  the  word  ''  parish  **  in  this  Act  means  ** parish  or  quasi  parish,'*  which  would  include  a 
township  maintaining  its  own  poor.  7.  That  it  was  not  necessarg  to  negative  thai  the  drfendani 
kmd,  when  btfore  the  justices,  asked  for  time  to  produce  the  parties  from  whom  he  had  received  the 
mrtidee,  under  section  12.  8.  That  it  was  no  objection  to  the  conviction  thai  it  purported  to  bo 
wmdo  upon  the  **  it^ormaiion  **  qf  J.  S.,  and  the  oaths  qf  him  and  certain  other  credible  wU^ 
MMtt  (the  word  used  in  the  Act  being  <*  con^laini  **),  and  thai  it  must  be  taken  to  mean  thai  the 
.  tomoieiion  was  upon  the  evidence  given  upon  oath,  when  before  the  justices,  and  not  on  the  it^ermo 
fiofiy  which  was  mereig  a  proceeding  to  give  the  justices  jurisdiction  to  issue  their  search-warranL 
QMVre,  whether  the  validitg  qfa  conviction  mag  be  questioned  on  a  motion  for  a  habeas  corpus,  m 
egUaviis  mereig  setting  out  the  conviction,  when  the  right  to  remove  the  conviction  bg  certiorari 
.iBtmkemmoag  bg  statute  f 

rwvMS  WM  an  application  for  a  habeas  corpus  to  the  keeper  of  the  house  of  correo- 
JL  tion  at  Wakefield,  to  bring  up  the  body  of  John  Boothroyd ;  and  it  appeared,  by 
Ae  affidavit  used  in  moving  for  the  case,  that  in  September,  1845,  he  had  been  sum- 
ninfly  convicted  before  two  justices  at  Petty  Sessions,  under  the  17  Geo.  3,  cap.  56,  for 
bsving  in  his  possession,  in  his  dwelling-house,  certain  materials  used  in  the  woollen 
and  worsted  manufeusturet  then  or  there  suspected  to  have  been  purloined  or  embezzled, 
witiicmt  bang  able  to  give  a  satisfactory  account  to  the  justices  of  how  he  became  pos- 
■ewcd  of  the  same.  The  conviction,  which  was  set  out  in  the  affidavits,  was  in  the 
idloiwing  form : — 

"  West  Riding  of  Yorkshire*  1    Be  it  remembered,  that  on  the  1 7th  day  of  Septem* 
to  wit.  /  ber,  in  the  year  of  our  Lord  1845,  at  HolmfiAh,  in 

the  township  of  Wooldale,  in  the  parish  of  Kirkburton,  in  the  West  Riding  of  the  county 
of  York  (the  said  township  of  Wooldale  then,  and  thence  hitherto,  and  still  being  a 
towoahip,  having  separate  overseers  of  the  poor  of  the  said  township,  and  the  inhabi- 
tants of  the  said  township  then,  and  thence  hitherto,  and  still  maintaining  the  poor  of 
the  said  township,  separately  and  apart  from  the  said  parish  at  large),— John  Booth* 
zojd,  of  Honley,  in  the  said  riding,  dothier,  was  convicted  before  us,  John  Harp^i» 
Bsqoire,  and  Joseph  Gharlesworth,  Esquire,  two  of  her  Majesty's  justices  of  the  peace 
m  and  for  the  said  riding,  upon  the  information,  upon  oath,  of  John  £amshaw»  of 
Newton,  in  the  township  of  Upper  Thong,  in  the  said  riding,  inspector,  a  credible  per- 
{h)  Reported  by  H.  T.  Cols,  Esq.,  Bsnlsler-st-law. 
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son,  the  informer  in  this  behalf  (which  said  information  was  so  made  by  the  said  John 
Eamshaw,  as  appeared  heretofore,  to  wit,  on  the  15th  day  of  September,  in  the  year  of 
our  Lord  1845,  and  in  the  riding  aforesaid,  to  the  said  John  Harpin  and  Joseph  Cbaria- 
worth,  then,  and  still  being,  two  of  her  Majesty's  justices  of  the  peace  in  and  for  the 
said  West  Riding),  and,  upon  evidence,  upon  the  oaths  of  certain  witnesses,  of  whom  the 
said  informer  was  one,  to  wit,  of  the  said  John  Eamshaw,  and  of  Richard  Henry  Haye, 
of  Huddersfield,  in  the  said  riding,  inspector ;  of  William  Taylor,  of  Honley,  aforesaid, 
parish  constable ;  and  of  Benjamin  Bray,  of  South  Crossland.  in  the  said  riding,  credi- 
ble witnesses  (which  said  evidence  was  so  given  aforesaid,  on  the  day  and  year  fint 
above  mentioned,  at  Holmfirth  aforesaid,  bdfore  us,  the  said  John  Harpin  and  JoKfih 
Charlesworth,  so  being  such  justices  as  aforesaid,  in  the  prasenoe  and  hearing  of  die 
add  John  Boothroyd),  of  a  misdemeanor,  for  that  he,  the  said  John  Boothroyd,  had.  m 
the  15th  day  of  September,  in  the  year  of  our  Lord  1845,  in  his  possession,  infeii 
dwelUng-house,  situate  in  the  township  of  Honley,  in  die  parish  of  Alxnondbory,  io  the 
said  n£ng  (the  said  township  of  Honley  then,  and  thence  hitherto,  and  still  bd^f  i 
tDwnahip,  having  separate  overseers  of  the  poor  ckf  the  said  towaship  of  Hooky*  mi 
the  inhabitants  of  the  said  township  of  Honley  then,  and  tlienee  hitherto,  wad  WBI 
maintaining  the  poor  of  the  sdd  township  of  Honley,  aeparatdy  and  wpmit  tram  Ai 
aud  parish  of  Almondbury  at  large),  certain  materials  used  in  the  woollen  and  nooM 
iliaaufecture.  to  wit,  130  lbs.  weight  of  woollen  caps  and  wooUen  waste,  dien  and  dM| 
snqwcted  to  be  purloined  or  embezzled,  and  then  and  there  foand  in  the  aniddwiliM* 
hoQse  of  the  said  John  Boothroyd.  and  in  the  possesakm  of  the  said  John  Boodarafl ; 
and  the  said  materials  so  found  as  aforesaid,  and  the  said  John  Boothroyd^  hanring  Mi 
doly  brought  together  before  us  tiie  said  John  Harpin  and  Joseph  Chaiksworth,  a» 
being  such  justices  as  aforesaid,  on  the  said  I7th  day  of  September,  in  die  year  af  air 
Lord  1845.  at  the  said  township  of  Wooldale.  in  the  parish  of  Kiikbaffton  wianmH 
ia  the  riding  aforesaid,  he  the  said  John  Boothnrjrd  didBotthen.orat  anyodwrtfaHk 
give  an  acooont.  to  the  satisfaction  of  us  the  said  justicea.  how  he  came  by  the  aaid  w^ 
terials.  nor  did  he  the  said  John  Bootiiroyd  then,  or  at  any  other  time,  prodnoa  Ukn 
ua  the  said  justices,  die  party  or  parties,  or  any  persda  or  persqos.  duly  eatided  todk 
paae  of  the  same  materials,  of  or  from  whom  he  bought  or  reoeifed  the  sane,  hnttko^^ 
theo  and  there  required  by  us  die  said  justices,  then  aad  theie  iHiolhr  mj§lwJUjd  mi 
lefuaed  so  to  do.  contrary  to  the  form  of  the  statute  in  audi  case  made  and  pTOfUNS 
whereby,  and  l^  force  of  the  said  statate,  the  aaid  John  Boothroyd  ia  to  be  daaHli 
and  adjudged  guilty  of  a  misdemeanor.  Whereupon  we  the  said  jastioaa»  aa  hdv 
anch  justices  as  aforesaid,  do  adjudge  the  sud  John  Boothroyd  to  be  guilty  of  Hiaad 
misdemeanor,  and  that  he  hath  forfeited,  for  his  aud  offence,  being  hia  first  offpHk 
the  sum  of  twenty  pounds,  lawful  money  of  (heat  Britain,  to  h§pmd»  ^^Utd^  mti  dl^ 
tnlmttd  as  the  law  dirtcU^  according  to  the  form  and  directiona  of  dM  atntvte  oi  wJk 
cue  made  and  provided ;  and  if  the  same  be  not  paid,  and  if  no  sufficient  distraaaahil 
be  found  whereon  to  levy  the  said  penalty  and  foxfoiture  of  twenty  poiinda,  Ital  w^ 
die  aaid  justices,  do  adjudge  that  tiie  said  John  Boothroyd  be  committpd  to  the  hem 
of  correction  at  Wakefield,  in  and  for  the  said  riding,  without  bail  or  mamptim^  kt 
die  apace  of  one  month,  according  to  the  form  of  the  statote  in  audi  caee  aaade  wk 
provided. 

"  Given  under  our  hands  and  seals  the  day  and  year  first  above  written. 

«'  JoHir  HABFiir.  (LA) 

"Joseph  Charliswobtb/'  (L.S.) 

The  affidavits  also  set  out  diat  tlie  information  upon  which  die  oonvicliaB  waa  ■lil 
was  in  the  following  form  :— 

"The  information  and  complaint  of  John  Eamshaw.  of  Newtown,  in  the  towMlb 
of  Upper  Thong,  in  die  said  riding,  taken  u^  oadi  before  us,  two  of  her  Mijjeityi 
juadoes  of  the  peace  acting  in  and  for  the  said  riding,  on  the  15th  day  of  ScpCenba; 
IB  die  year  of  our  Lord  1845 ;  who  saidi,  that  he  hath  cause  to  aoniect,  and  irik 
napeet.  and  verily  believes,  that  a  quanti^  of  purloined  and  embezzlea  mnteriah  mA 
is  die  worsted.  wooHen  doth,  mohmr.  or  suk  manufiictures.  are  concealed  ni  the  dwA* 
iag>hoB8e.  ottt-honse.  yard,  garden,  or  odier  place  or  plaoes.  in  the  poaacaaioo  or  oaei* 
pation  of  John  Boothroyd.  of  Hoafey.  in  the  aaid  riding,  naonfoetorer ;  he,  tbudon, 
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nr  wammt  to  seirch  the  said  premiseB  far  the  taid  materialfl*  and  if,  on  Mioli 
the  same  shall  be  faundt  that  they  be  disposed  of,  and  the  goiUy  party  dsalt 
cording  to  law. 

Bwom  before  ns,  **  Johv  EAmirsaAW. 

"JoBV  Hakpiv. 

"JOSBPH   CaARLBSWOlTB/' 

material  sections  of  the  statutes  referred  to  in  the  alignments  in  this  case  are 
in  the  note,  (a) 

e  17  Geo.  8,  e.  66,  Is  Intttakd,  **AjiAtt 
ding  and  rendeiinn  more  efRectual  the  aeve- 
low  in  being  for  tbe  more  effecteal  preTent- 
.uds  and  almses  by  persons  employed  In  the 
me  of  hats,  and  in  woqUca,  linen,  ftistlan. 


com,  leather,  tar,  heinp,  ilai,  mohair, 
■fhcturea;  and  also  nr  maUnff  provkkwa 
it  ftanda  by  jonmeymen  dyers. 
Oredtes,  <•  That  it  freqMBtly  havens  ttat 
laaedlntheaBaBafutueshefon  awnHoaad 
1  or  known  to  be  concealed  in  the  posses- 
ersoos  who  have  reedved  the  same,  know- 
to  have  been  parlolned  or  eaBhenled,  or  of 
known  not  to  be  entMed  to  dispose  of  the 
ad  whereas  the  dlsoorery  and  conviction  of 
liners  and  embezslers,  bayers  and  receivers 
wterials  are  foil  of  diftcBlty,  tnm  the  dose 
lestine  manner  in  which  the  offsnce  is  oom- 
jid  there  is  still  sreater  difieolty  in  proving 
roperty  each  materials  are,  and  It  wonld 
ha  dlsoonragement  and  cnppreasioa  of  each 
if  the  discovery  and  conviction  of  svch 
I  were  rendered  more  easy  ;*'  and  redting 
y  an  Act  (M  Geo.  S.  e.  S7) ,  jastices  of  the 
tar  the  conviction  of  any  effnder  ibr  mir- 
r  fhfiiling  the  said  materials,  or  for  bay- 
Bodving  the  same,  are  authorised  to  grant 
fbr  searchiag  the  hooses  and  other  places 
Bcsoas  so  convicted,  but  no  sn^  aathoiity 
idore  canviotion,  nor  in  any  other  house  or 
ept  sndi  as  belongs  to  a  person  convicted ; ' ' 
*  thatltehall  and  may  be  lawfolfor  any  two 
tf  the  peace  of  any  eonoty,  ilding,  divisioa, 
rty,  town,  or  place,  upon  comnnint,  made 
upon  oath,  by  any  one  credible  person,  or 
r  the  people  called  Qnakcrs)  apon  sdean 
an,  that  then  Is  oaase  to  saspeet  that  any 
dolned  or  embcssled  materials,  whether 
r  nnmized,  vnroaght  or  nnwrought,  are 
i  in  any  dwdUag-honsc,  ont-hoase,  yard, 
IT  other  place  or  places,  by  virtne  of  a  vnur- 
Icr  their  hands  and  seals,  to  canse  every 
dHng-hoQse,  ont-honse,  yard,  garden,  or 
be  seaiehed  in  the  daytime,  aad,  if  ndk 
I  suspected  to  be  pnrioined  or  embezded 
fbvnd  therein,  to  canse  the  same,  and  the 
r  persons  in  whose  boose,  ont-honse,  yard, 
nr  other  place  the  same  shall  be  foond,  to 
ht  before  any  two  josUces  of  the  peace  for 
B  ooanty,  Sec. ;  and  if  the  said  person  or 
ihall  not  cive  an  aeeonnt,  to  the  satisbetion 
r,now  he(      " 


s  or  ahe  casse  by  the  ! 
Mid  persons  so  oireading  shall  be  di 
idgcd  guilty  of  a  misdemeanor,  and  shall 
bed  in  manner  hereinafter  mentioned,  d- 
lo  proof  shall  be  given  to  whom  siiefa  mate- 

IS.  **  Provided  dways,  that  in  dther  of  the 
IB  last  before  mentioned,  when  any  person, 
as,  who  shall  be  bronght  before  any  two 
of  tlia  peace,  shaU  request  of  svch  jnstiesa 
It  a  icasonable  time  to  produce  the  person, 
SSf  daly  entitled  to  sell  or  depose  of  the 
'  or  from  whom  he,  she,  or  they  bou|^  or 
tta  SSBM,  or  soBM  one  or  more  erediUe  wit^ 


to  prove  the  sale 
thereof,  then  aad  in  such  CMe  it  shall  aad  may  la 
lawful  for  the  said  justices,  and  they  are  hereby  a«- 
thorized  and  required,  to  appoint  such  reasonable 
time  as  alBresaid,  aad  to  lasoe  out  a  sammoae,  ImUv 
requlriag  bias,  her,  or  them  to  appear  bslsre  tno 
or  mow  justices  at  saeh  time  aad  place  as  shaU  ha 
so  appointed  by  sadijnstioes,  In  order  to  be  eoos* 
adoed  aad  give  evldame  on 
Sect  Ueaaeta,  <'Thati 


a4)udgcd  guHbr  In  a  misdemeanor.  In  bavlnc  in  his 
or  her  possession  any  materials  suspected  to  oe  por^ 


^  aad  not  prodiieiagthe  pstty  « 
parties,  bdag  duly  entitled  to  dispose  of  the  saa^ 
of  whom  he  or  she  bought  or  reedvcd  the  samtf 
nor  giving  a  satlslhetory  aoeount  how  he  or  dm 
came  by  ue  same,  Sm.,  dkall,lbr  every  ndk  misds 
BBcanor,  iorfeit,  fbr  the  first  offence,  the  subs  af 
201.  to  be  levied  bv  distress,  &c.,  of  which  fbrfdtora 
one  moiety  diall  be  paid  to  the  Infbrmcr,  aad  the 
otiier  BMlety  thereof  to  and  aoM^st  the  poor  of  the 
parish,  town,  or  place  where  such  eonnctioa  ahaU 
be,  or  to  such  pubUc  charity  or  charities  as  the  jha- 
tices  convfetinKsban  appoint ;  and  if  no  sufldeatdlB* 
tress  shall  be  fonad  whereon  to  levy  the  add  reBpas^ 
tive  forfdtares,  then  the  said  jttsliceB  shall  aad  BMf 
commit  every  such  offender,  so  respectkvdy  deemal, 
aad  adjudged  gaflty  as  aforesaid,  to  the  eoamscft 
gaol,  or  other  priaoa,  or  hoase  of  correction,  vrUhla 
his  or  their  jurisdiction,  without  ball  or  maiaprias* 
for  the  space  of  oae  month,  for  the  first  offnea,*' 

SeetlSp  **  Pfcofided  dwaya,  tiut  aay  inhddtaair 
of  aay  parish,  township,  or  place,  in  which  aay^ 
fence  shall  be  committed,  contrary  (<iif  er  alia)  to  the 
Aot  of  the  toad  year  of  Geo.  a,  or  eoatrary  to  tUs 
Act,  shall  be  dcBmadaoompetent  witness,  aiitwUfc 
standing  his  or  her  bdng  an  inhabitant  of  Bodi 
parish,  towndrip,  or  place.*' 

Sect.  90  gives  the  parties  aggrieved  a  ligU  4f 
appeal  to  the  Qaarter  ftessinns 

sect.  21  gives  a  fbrm  of  conviction. 

Sect,  as  provides,  that  the  proceedings  dudlnotha 
qnadied  fbr  want  of  form,  or  icmoved  by  etrikrmfU 

The  68th  Geo.  8,  c  81,  b.  1,  ndtes,  that  sevmal 
Acts  have  been  passed  relating  to  the  paymeat 
of  vfages  of  woricmenia  certain  trades,  and  (amongst 
othera)  aa  Act,  passed  fai  the  IStii  year  of  Us  piv- 
seat  Mificsty,  latltukd<'Aa  Act  for  amendins:  and 
rendering  more  effectnd  the  severd  laws  nowin  bdng 
for  the  mors  eflbetud  preventing  of  frauds  and  dmsBB 
by  poraons  emplofsd  la  the  BMmuiiscture  of  halB» 
and  in  the  vrooUen,  linen,  fustian,  cotton,  iroat 
leather,  fur,  hemp,  fiaz,  Biohair,  and  silk  manufoe* 
tares,  and  also  for  making  provision  to 
frauds  by  jonmeymen  dyers,"  ftc. 

Sect.  8  enacts,  **  That  firom  and  alter  the  i 
of  this  Act,  If  any  person  or  persons  shall  incur  i 
be  convicted  in  any  jpendtv  or  pendties  under  aaj 
of  the  said  Acts,  saiBh  penalty  or  peoalties  in  whidi 
shall  be  so  ooavidal, 
d  Acts  or  any 
1  applied,! 


any  such  person  or  persons  shau  be  so  ooai 
iasteadofbdng  anpUcd  as  by  the  said  Acts  < 
of  them  is  Greeted,  shall  be  paid  aadappKo 


moiety  thereof  to  the  InibrBur,  aad  the  other  mb&Bty 

sfthtfbordf 


totha 
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The  &ct8  under  which  Boothroyd  was  convicted  are  as  follow ;— Earashaw,  hifing 
cause  to  suspect  that  there  were  certain  materials  used  in  the  wooUen  and  worsted  ma* 
nufiacture  concealed  in  Boothroyd's  house,  went  before  two  justices  and  laid  an  infor- 
mation against  him  under  the  17  Geo.  3,  c.  56,  as  above,  upon  which  information  awa^ 
rant  was  issued  to  search  his  house,  and  some  of  the  kind  of  materials  mentioned  in 
that  Act  were  found  in  his  house ;  not  being  able  satisfactorily  to  account  to  the  justices 
for  the  possession  of  the  articles,  he  was  convicted  by  them,  and  adjudged  to  pay  t 
penalty  of  20/.  Against  this  conviction  the  defendant  Boothroyd  appealed  to  the  Quarter 
Sessions,  but  they  confirmed  the  order  of  justices,  and  adjudged  him  to  pay  15/.  oosti 
in  addition  to  the  penalty.  These  sums  not  being  paid,  the  appellant  was  comnutted 
to  tiie  house  of  correction  at  Wakefield  for  the  default. 

PasMey,  in  support  of  the  motion  for  the  habeas  corpus, — In  this  case  it  is  rahniit- 
ted  that  the  conviction  on  which  the  commitment  is  founded  is  bad  for  several  gitmndi. 
[Parki,  B. — Have  you  the  commitment  here  ? — it  is  that  which  authorizes  tiie  keeper 
of  the  gaol.]  No,  it  is  not  intended  to  take  any  objections  to  the  commitment;  a^ 
though  if  bdfbre  the  Court  it  would,  probably,  be  open  to  many ;  but  the  oonvicdon  ea 
which  the  commitment  is  founded  is  set  out  in  the  defendant's  affidavit,  and  it  ii 
ahewn  that  he  is  in  custody  under  it  This,  it  is  submitted,  is  sufficient  on  ft  motba 
for  a  habeas  cwrpus  to  enable  the  party  in  custody  to  shew  defects  on  the  foee  of  the 
•conviction,  although  the  certiorari  has  been  taken  away.  {Re  Reynolds  and  AnMer, 
J  D.  &  L.  846  ;  JR.  v.  Chtmey,  2  Stra.  794,  S.  C.  Lord  Ray.  1514.)  The  fint 
ground  on  which  it  is  submitted  that  the  conviction  is  bad  is,  that  it  does  not  direct 
liow  the  penalty  is  to  be  applied  or  distributed,  but  merely  directs  the  20/.  "  to  be 
paid,  applied,  and  distributed  as  the  law  directs,  according  to  the  form  of  the  statnle  is 
auch  case  made  and  provided."  Now  the  question  which  arises  here  is,  whether  the 
17  Geo.  3,  c.  56,  s.  14,  which  directs  one  moiety  of  the  penalty  to  be  paid  to  the  infemer, 
"  and  tiie  other  moiety  thereof  to  and  amongst  the  poor  of  the  parish,  town,  or  phoe 
where  such  conviction  shall  be,  or  to  such  public  charity  or  charities  as  the  jnstioei 
convicting  shall  appoint,"  is  repealed,  so  fur  as  it  relates  to  the  application  of  Uie  penal- 
ties, by  the  58  Geo.  3,  c.  51 ;  and  on  this  point  many  confficting  dedsiona  havv  heea 
come  to  by  the  Quarter  Sessions  of  the  West  lUding  of  Yorkshire.  It  is  here  coa- 
tended  that  it  is  not  so  repealed,  and  if  so,  the  conviction  is  bad.  By  the  58  Geo.  X 
Various  Acts  relating  to  the  woollen  manu&ctures  are  repealed  or  amended ;  and  ii  it 
-an  Act  is  mentioned  and  professed  to  be  repealed  or  qualified,  as  of  the  "  thirieaMjm 
•jof  his  present  Majesty,  intituled,"  and  it  then  sets  out  the  title,  which  is  that  of  the 
.17  Geo.  3,  c.  56.  Now  as  the  13  Geo.  3  is  an  Act  relating  to  the  sufaject-matter»Mri 
-tiie  mere  title  of  an  Act  has  always  been  held  to  be  immaterial,  the  setting  oat  Ait 
wrongly  after  the  date  of  the  Act  will  not  affect  the  question ;  but  it  is  contended.  Ait 
^e  13  Geo.  3,  and  not  the  17  Geo.  3.  is  the  Act  intended  to  be  repealed,  and  Aisbi 
beentakenforgrantcdinthecasesofDiwwv.  iV«f  (6C.  &P.  167);  Bryant  r.WIHm 
(2  M.  &  S.  123)  ;  Choree  v.  Adams  (Lord  Ray.  77).  It  is  true,  that,  in  the  mai^ 
the  17  Geo.  3  is  mentioned  as  the  Act  repealed,  but  that  is  merely  done  by  tiia  pria- 
ters,  without  authority,  and  will  not  countervail  the  express  reference  to  the  13  Geo.  I 
in  ^e  body  of  the  Act.  Then  the  conviction  is  bad,  as  it  leaves  it  uncertain  to 
whom  the  penalty  is  to  be  paid,  whether  to  the  poor  of  the  township  or  of  the  paridi. 
as  it  ought  to  have  done  ;  for  it  appears  by  the  conviction,  that  the  place  where  the 
ooovictfton  was  obtained  is  a  township  within  a  parish,  and  maintaining  ita  own  pooc* 
Now,  as  the  statute  mentions  nothing  about  the  poor  of  a  township,  and  as  only  thitQ^ 
a  parish,  if  this  township  were  extra-parochial,  the  whole  penalty  would  go  to  the 
informer.  (jB.  v.  Wyatt.  2  Ld.  Ray.  1478 ;  R.  v.  Priest,  6  T.  R.  538.)  [Auiaasor, 
B.— But  the  18th  section  of  17  Geo.  3,  c.  56,  enacts,  that  "  the  inhabitant  of  asf 

be  deened 


parish,  toumship,  or  place,  in  which  any  offence  is  committed,"  &c.  "  shall 

the  parith  within  which  the  said  oifeDce  shall  hare     enpower  the  magistrates  therein  mcnt 
been  committed,  for  the  use  of  the  poor  of  the  said     and  regulate  the  wages  of  persons  en,    . 
pMish.*'  silk  mannfacture  within  their  res^ectlfv 

Seet.  4  prorides,  that,  if  the  informer  shaU  be  '  " 

ailed  to  give  evidence,  the  whole  of  the  penalty 
ban  in  that  ease  go  to  the  poor  of  the  parish. 
Bj  the  13th  Geo.  3,  e.  08,  intitnlcd  •<  An  Act  to 


Seet.  4  provides,  that,  if  the  informer  shall  be  tioos,"  the  power  of  summarily  eonvfettng,  la  e«l* 
called  to  give  evidence,  the  whole  of  the  penalty  cases  of  oifenees  against  that  Act,  was  ^Ma lit** 
shaU  in  that  case  go  to  the  poor  of  the  parish.  Justices  of  the  peaee. 
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a  competent  witness,  notwithstanding  his  or  her  being  an  inhabitant  of  such  parish,  town- 
ship*  or  place."  The  intention  of  this  section,  no  doubt,  was,  that  being  entitled 
to  a  .part  of  the  penalty  should  not  disqualify  the  witness ;  and  the  section  evidently 
contemplated  that  parishes  and  townships  were  on  the  same  footing.  Now,  in 
this  conviction  the  penalty  is  to  be  paid  as  the  law  directs,  and  what  does  it  matter 
whether  it  ought  to  be  paid  to  the  poor  of  the  parish  or  township  ?]  Then,  thirdly,  it 
18  submitted,  that  as  the  conviction  is  not  drawn  up  by  the  parties  in  the  general  form 
given  by  the  statute,  it  must  be  drawn  up  in  all  particulars  with  as  much  certainty  in 
an  respects  as  an  indictment,  and  every  thing  necessary  to  constitute  the  completion 
of  the  offence  charged  must  be  shewn.  Now,  there  is  here  no  allegation  of  vsdue  in 
the  articles,  or  whose  property  they  were,  or  that  they  were  the  property  of  a  person  un- 
known, or  that  they  were  in  the  defendant's  possession,  he  then  knowing  them  to  have 
been  purloined  or  embezzled.  {King  v.  R.  (in  error),  9  Jur.  833.)  [Pabkb,  B.*»I  have 
no.  doubt  that  the  necessity  of  stating  value  in  indictments  for  larceny  originally  arose 
from  the  distinctions  which  formerly  existed  between  grand  and  petit  larceny ;  and  it 
became  necessary  to  state  the  value  of  the  articles  stolen,  that  the  punishment  might  be 
properly  awarded.  However,  that  question  could  not  arise  in  this  case,  and  I  have 
acme  doubt  if  it  is  necessary  at  all  now  to  allege  vi^ue  in  an  indictment  for  larceny.] 
Then,  fourth,  the  conviction  is  bad,  for  failing  to  allege  on  the  face  of  it  that  the 
witnesses  against  the  party  charged  were  sworn  in  his  presence.  Fifth,  the  convic- 
tion is  invidid ;  for  the  ixdformer  merely  swears  that  he  "  hath  cause  to  suspect,  and 
does  suspect,  and  verily  believes,  a  quantity  of  purloined  and  embezzled  materuds,  used 
in  the  worsted  and  woollen  manufieusture,  are  concealed  in  the  dwelling-house  in  the 
occupation  of  John  Boothroyd,"  and  does  not  shew  any  guilty  knowledge  on  his  part ; 
ccmaequentiy  no  offence.  The  conviction  also  proceeds  on  an  information  and  not  a  comr 
fbmU,  as  required  by  the  statute.  [Parkb,  B. — ^The  offence  is  not  the  having  the  goods 
on  the  premises,  but  the  not  giving  a  satisfactory  account  to  the  justices  relative  thereto ; 
and  as  to  the  information,  it  is  merely  a  proceeding  on  which  to  found  a  search-warrant.] 
[Aldbrsok,  B. — ^With  regard  to  tiie  information,  the  statute  does  not  require  the 
justices  to  set  out  any  compliant  at  all  on  the  face  of  the  conviction,  and  the  only 
4)ljeet  of  their  inserting  it  here  is  to  shew  who  the  informer  was ;  and  so,  as  he  is 
afterwards  mentioned  in  the  body  of  the  conviction  as  having  been  examined  in  support 
4)f  the  charge,  he  is  excluded,  under  the  4th  section  of  58  Geo  3,  c.  51,  from  having 
muf  ahare  of  the  penalty,  which,  in  such  case,  all  goes  to  the  poor.]  Then  the  con- 
Tietion  does  not  negative  that  the  defendant  applied  to  the  justices  for  time  to  produce 
Aa  parties  from  whom  he  received  the  articles,  under  the  12th  section  of  17  Geo.  3. 
[Pakkx,  B.— That  must  come  from  the  defendant ;  he  must  shew  he  asked  for  it.] 
Thai  there  is  another  objection  to  the  information,  for  it  does  not  shew  that  the 
cflEence  was  committed  within  the  jurisdiction  of  the  justices. 

FSoi«Locx,  CJ3.»-This  is  a  perfecdy  novel  application,  and  I  am  not  aware  of  any 
caae  in  which  a  conviction  has  been  brought  before  us,  without  the  commitment  on  which 
tiie  party  has  been  sent  to  prison  being  brought  before  the  Ck>urt,  and  where  also  it  is 
aooght  to  impugn  the  conduct  of  the  committing  justices,  merely  on  the  afl^davit  of  the 
-Cjpmplaining  party.  Now  here  the  objections  are  entirely  to  the  conviction ;  the  com- 
mitment is  not  before  the  Court,  but  it  is  contended  that  the  defendant  is  entitled  to  be 
'diflcharged  on  a  habeas  corpus  if  the  conviction  be  bad.  The  effect  of  granting  a  rule  in 
tins  case  would  undoubtedly  be  to  make  this  court,  and  every  court,  and  every  judge  who 
liaa  power  to  issue  a  writ  of  habeas  corpus,  a  court  of  appeal  from  convictions  at  Quarter 
Sessions,  and  indeed  every  conviction  of  a  justice  of  the  peace  in  this  kingdom.  I  do 
not  see  how  we  could  prevent  every  conviction  being  brought  before  us,  on  a  motion  for  a 
iabeas  corpus,  instead  of  by  certiorari  to  the  Queen's  Bench,  and  this  would  be  so  also 
where  the  certiorari  is  taken  away,  as  in  this  case.  I  therefore  entertain  some  doubt 
whether  we  ought  to  have  heard  this  argument  to  the  extent  we  have  done ;  however, 
44s  this  application  has  been  made,  I  purpose  stating  my  opinion  on  the  points  taken  by 
Mr.  Fashley,  and  my  reasons  for  holding  the  conviction  good. — ^The  first  objection  tQ 
tlie  conviction  is,  that  it  merely  directs  the  penalty  to  be  applied  "  as  the  law  directs/* 
instead  of  directing  how  it  is  to  be  applied.  It  is  said  that  the  penalty  does  not  neces- 
:a<uily.go  to  the  poor  of  the  parish,  because  the  17  Geo.  3,  c.  56,  has  not  ~ 


attcrtd  m  tkb  reelect  by  tibe  58  Geo.  3,  e.  51»  and  that  ■•  tbe  ktter 
mot  dsme  of  repeal  at  all»  the  Ibnaer  cannot  be  maaM  in  any  pait  aocaipt  If 
impliealaon.      The  58  Geo.  3,  ei^.  51,  meFdj  recitea  tiie  other  atetstea  ca  di 
aobjeet,  in  order  to  shew  to  what  part  of  the  case  iti  profiaiona  ware  inteoded  to  af^ 
and  ti^,  without  defining  tiuMe  alatatea  at  all,  introduoea  eertain  new  prafim 
whidi  repeal  all  the  similar  provisiena  in  the  fonner  Acta,  ao  fiur  as  tiiej  an  ineoaris* 
teal  wi^  die  new  Act.     It  is  then  said,  that  becauae  amongst  the  Aets  ao  iMtei  ii 
the  58  Geo.  3,  cap.  51,  an  Act  is  mentioned  aa  passed  in  the  13th  year  of  IJm  leipisf 
Xng  George  the  Third,  but  of  which  the  HHe  is  elearly  and  ftiOy  aet  out,  that  Oil 
cannot  operate  to  repeal  or  alter  the  17  Geo*  3,  cap.  56,  to  ^idiich  the  titia  ao  aaloiil 
eeRaaponds.    Now,  as  the  title  of  the  Act  which  it  was  intended  to  affect  ia  diaUaul^ 
alBtad,  I  think  we  can  only  read  it  as  referring  to  tiie  17  Geo.  3,  cap.  66,  «id  thadtttt 
time  at  which  it  is  stated  to  be  pasaed  mnst  be  taken  to  be  a  mistake^  and  treatad  ai 
aoiplnsage.    This  is  made  the  move  dear,  aa  than  h  no  atatata  is  tihe  18  Oea.  I 
lamng  any  provision  to  satisfy  tiie  words  of  relation  in  58  Geo.  3,  o^  51 ;  tm 
Aia  being  so,  I  think  that  the  17th  Geo.  3  is  Taried  and  altoned  in  the  dbldbaifli 
af  the  penalty  to  thia  cKtent,  that  now  one  half  is  to  go  to  the  poor  of  Ibm  patt 
or  township  where  the  oonricdon  takes  place,  and  the  oth«r  hatf  to  the  inteaMr»sa^ 
eept  in  cases  where  he  is  examined  aa  a  witness,  and  thai  the  whole  poialty  gossti 
Aa  poor;  in  either  case,  the  offender  has  to  pay  tiie  sane  amn,  and  the  justieaa  kaa 
notUng  to  do  with  the  deciding  how  the  penalty  is  to  be  applied;  they  haie  aodfe 
aretion  on  the  matter ;  it  is,  therdforey  enough  for  them  to  diiect  the  penalty  to  be  mil 
aa  the  law  directs.    It  is  said  that  difficulties  may  ariae  in  cases  in  which  the  plaBi 
adiere  the  offence  ia  committed  ia  an  eztra-parochial  township,  not  maintaining  itsoaa 
poor,  within  a  parish;  but  the  magistrates  have  nothing  to  do  with  that;  theylamBHR^ 
to  decide  whether  the  offence  is  proved  or  not ;  and  indeed,  in  tliia  caae,  die  point  dsa 
not  arise,  for  this  township  does  maintain  ita  own  poor.   It  was  then  dbfectad*  that  tlis 
eonnotion  is  bad,  on  the  ground  that  it  doea  not  pursue  the  form  given  by  the  Ad,  nd 
ttat,  having  been  departed  from,  it  must  be  complete  in  every  rei^>ect.    No  donbl  if  a 
party  drawing  up  a  conviction  chooses  to  depart  from  the  form  |^ven,andreaortitatta 
ordinary  preceding  at  comnum  law,  he  must  make  tiie  oonvictioa  fight  and  euaplrta 
in  all  respects,  but  if  he  elect  to  use  the  form  given  by  the  Act,  it  is  sufficient  toooaiily 
with  it  as  it  stands.     Now  it  is  said,  in  this  ease,  that  tins  conviction  porpoits  to  be 
made  on  the  information  of  the  informer  on  oath,  and  not  on  Ihe  com^aint.    Bat  it 
i^qsears  to  me,  that  the  form  given  in  the  statute  ia  to  be  substantially,  and  not  veibaHf» 
followed.    Now,  it  was  necessary,  for  the  pmpet  adjudication  of  the  penalty  in  tha 
caae,  to  state  that  there  was  an  informer,  and  that  he  waa  examined  as  a  witness,  • 
that  no  part  of  the  penalty  would  go  to  him ;  and  that  ia  the  reason  tiiat  the  infbnBS> 
tion  is  set  out  in  the  conviction.    It  is  there  said  that  the  conviction  took  ]daoe  oa  it 
information  set  out  in  the  affidavit,  and  that  the  information  is  bad ;  but  tiiis  is  a  aii* 
take ;  this  information  is  merely  used  to  set  the  magistrates  in  motion,  and  give  thai 
jurisdiction  to  issue  their  search-warrant,  and  then  the  party  is  brought,  with  tfie  aiti* 
cilas  found,  before  the  magistrates ;  the  not  giving  a  sataafoctory  account  when  bdoa 
tkem  ia  the  offence,  and  it  is  of  tluit  he  is  convicted,  and  not  on  the  information,  ft 
was  also  oljjected,  diat  the  conviction  ought  to  state  to  whom  the  goods  belonged,  ad 
what  waa  their  value.     It  appears  to  me  that  that  is  not  at  all  neoeasary ;  tht  oicaet 
ia  Hbt  same,  be  the  goods  the  property  of  whom  they  may,  and  if  they  are  of  the  IM 
mentioned  by  the  Act,  their  value  is  immaterial.     The  conviction  is,  therefore,  gori; 
ao  also  it  must  be  taken  is  the  commitment,  as  it  is  founded  on  it.    This  nde  nn^ 
therefore  be  refused. 

PAmKX,  B. — I  entirely  concur  in  the  judgment  ddivered  by  €be  Lord  Chief  Bm. 
If,  however,  the  conviction  had  been  bad,  I  should  have  wished  time  to  consider  i^ 
ika  the  htUfeas  corpus  ought  to  go  at  all  in  thia  caae ;  but  as  I  think  tiie  coavictna  ii 
good,  it  is  not  necessary  to  decide  the  point.  I  do  not  say  it  should  not— I  ntfdtf 
give  no  opinion  about  it.  The  first  objection  to  the  conviction  is,  tiiat  it  ia  bad*  t^ 
not  flAiewing  how  the  penalty  is  to  be  applied,  and  this  objection  is  founded  ea  Ae 


aappoaitbn  that  the  17  Geo.  3,  c.  56,  which  givea  a  power  to  tiie  joaticea  to  tSBBOm 
fts  itm  diatiibutkm  tiiereof,  ia  not  repealed  by  tiie  58  Cfeo.  3,  e.  61.    Nqiw,I8B« 


opimon  that  it  is  perfectly  dear,  that  the  words  **  thirteenth  of  the  King"  were  intro- 
dneed  hj  mistake  into  the  preamble  of  the  58  Geo.  3,  instead  of  the  "  seventeenth  of 
die  King ;"  therefore,  there  is  nothing  in  the  objection.  Then  it  is  said  there  is  a  dif- 
ficulty on  the  ground  lliat  this  is  a  towaaMp,  naintBiniliigits  own  poor,  within  a  parish  ; 
bat  I  think  that  the  18th  section,  which  was  referred  to  by  my  brother  Alderson, 
shewB  that  the  word  "parish"  in  this  statute  is  to  be  read  '*  parish"  or  *'  quasi  parish," 
as  the  case  may  be,  and  this  wording  woaM  nidode  a  township  maintaining  its  own 
poor ;  with  regard  to  the  other  objections,  I  think  there  is  nothing  in  them,  and  for  the 
same  reasons  as  have  been  already  stated  by  my  Lord  Chief  Baron. 

Aldbbsov,  B. — I  havecOBBidecaUe  doubt  wbedier  we  ought  to  entertain  this  quea- 
liomutaUonamotioa  lar  a  Aa^iot  coipiif ,  and  go  into  the  validity  of  the  oonviolMu. 
▲  mat  deal  would  d^end  on  the  fenn  in  wUeh  tiie  eommitmaot  would  oo«t  s^, 
wUBk  would  be  the  mofu  proper  mode  of  trying  the  legality  of  the  custody.  Vt  the 
uommit&ient  was  in  general  terms,  stating  ^at  ^e  defendant  was  convicted  ficxr  having 
certain  embezzled  materials  in  his  possession,  I  have  very  considerable  doubt  if  we 
«Mld»  Oft  affidavits,  euiar  into  tiie  question  of  wbetliei  the  oonvictioo  is  valid  or  tu< 
ti»  #wli<fwt  baiug  taloiB  away.  I  dierefon  beg  tibat  our  having  given  our  opiuioaaa 
IkaviBdityoftiiisoaiiviotkBl  may  not  be  drawn  into  a  precedcAt,  that  the  validity  oC 
SWiUCviationMay  be  diucttaaad  b^nu  tins  Court  under  eiiuuiBBtanees  like  the  pnsMMtr 
[The  learned  judge  then  deUvered  aa  oponon  on  the  points  taken,  wfaidi  agreed  iu  uU 
IpartiuulaoB  with  the  judgment  of  tiie  Lord  Chief  Bteon  and  Mr.  Baron  Pteka.] 

WiLMXTp  Of  concurred* 


Vm  09  RIL4BT  TBBH. 
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EASTER  TERM. 


Q.B.  Saturday,  May  2. 
Thb  QuBBir  V.  Thb  Ikhabitants  or  Chatham. 

Order  qfrewtmmi—IUii^  out  qfiktpariik. 

Mxamkuttiam  in  ngpport  iifam  order  qfremotml  to  the  pmrieh  qf  C,  in  the  eomUf  ^  JT.,  <<iM«M 

.  tUreOmwg  ofieere  nfikaiporiek  kad gieen  relUff  to  tkepanperf  wkitei  reeiJ^  miG.in  ikemm 

.  tomUy,  not  otAertoite  deeeriHng  U.    It  keing  otjeeted  that  O,  ndgki  he  m  pari  ^  ike  jmtM 

HfC;  Held  by  thi$  Court,  that  the  oijeetion  woe  not  valid,  and  thai  the  exmrnnoHan  wm  i^* 

Jleieni, 

UPON  an  appeal  against  an  order  for  the  removal  of  Wm.  Mears  Chiixeh»  KKialirth 
his  wife,  and  their  two  children,  from  the  parish  of  Wisbech  Saint  Beter;iB  tfK 
Isle  of  Ely,  to  the  parish  of  Chatham,  in  the  county  of  Kent,  the  Coort  of  Qnrtv 
Sesrions  confirmed  the  order,  subject  to  the  opinion  of  the  Court  <^  Qoeen'a  Bearii 
upon  a  case,  of  which  the  following  are  the  material  parts. 

The  examination  of  Mary,  the  wife  of  James  Church,  of  yHtham,  in  the  eoaatfii 
Essex,  taken,  &c,  who,  on  her  oath,  saith  as  follows,  touching  the  settlement  of  Wm. 
Meara  Church,  at  present  residing  at  Wisbech  Saint  Peter,  in  the  Isle  of  Etj, 
Elizabeth  his  wife,  and  their  two  children  : — *'  The  said  Wm.  Meara  dmRli 
is  my  nephew  by  marriage,  and  is  the  son  of  Jno.  Church,  late  of  GiUmghmmt  m 
the  county  of  Kent,  shipwright,  deceased,  and  Sarah  his  wife,  who  is  now  dead,  Ac 
About  sixteen  years  ago,  the  said  Wm.  Mears  Church  and  two  of  his  tiaten  came 
and  lived  with  us  at  GiUingham  aforesaid,  and  the  parish  officer  of  Chatham  afowaaid 
allowed  my  said  husband  three  shillings  a  week  towards  the  maintenance  of  the  sod 
Wm.  Mears  Church  and  his  two  sisters  ;  the  money  was  regularly  paid  for  about  iie 
years— that  is  to  say,  three  shillings  a  week  for  about  two  years,  then  two  shilKoga  a 
week,  and  afterwards  one  shilling  a  week,  and  during  the  whole  time  my  said  husibBiid 
received  this  money  the  said  Wm.  Mears  Church  resided  with  us  at  GiUingham  aforeand." 

The  examination  of  Wm.  Mears  Church,  of  Wisbech  Sunt  Peter,  who  on  his  oath 
saith  as  follows : — "  I  am  twenty-four  years  of  age,  or  thereabouts,  and  was  bom  ft 
Chatham,  in  the  county  of  Kent,  as  I  have  heard  and  believe.  I  have  never,  to  the 
best  of  my  knowledge  and  belief,  done  any  act  to  gain  a  settlement  in  my  own  r^^ 
My  ftither  is  dead ;  his  name  was  Jno.  Church  ;  he  died  at  GiUingham,  near  Chatfaim 
aforesaid,  about  sixteen  years  ago,  and  immediately  after  his  deatib  I  went  with  tWQ  of 
my  sisters  and  lived  with  my  uncle,  James  Church,  at  GiUingham  aforesaid,  shipwri^it, 
and  the  parish  officers  of  Chatham  aforesaid  allowed  my  said  uncle  one  shilling  a  week 
for  each  of  us.  The  money  was  regularly  paid  for  about  five  years.  ImmedEatdf 
after  my  said  father's  death,  I  used  frequently  to  receive  it  myself  of  Mr.  Marsh,  te 
then  overseer  of  Chatham  aforesaid,  or  of  Mr.  Rutland,  the  keeper  of  the  workhooae,  in 
Mr.  Marsh's  presence ;  and  during  the  whole  time  the  parish  officers  of  Chalfaim 
aforesaid  allowed  my  said  uncle  this  money  towards  the  maintenance  of  myself  and  aiaim^ 
I  was  residing  with  my  said  uncle  at  GUlingham  aforesaid," 

The  GroumdB  of  Appeal.-^'*  Th^t  the  said  Wm.  Mears  Church,  his  wife,  and  two 
children,  are  not  and  never  were  in  truth  and  in  fact  respectively  legally  settled  in  otf 
parish,  as  set  forth  in  the  examination  sent  to  us ;  that  the  order,  examinatioBy  aad 
notice  <^  chargeability  are  bad  upon  the  face  and  faces  thereof  respectively ;  tbil  Hfft 
examination  whereon  the  order  of  removal  was  made  was  and  is  insuffident,  and  Am 
not  contain  legal  evidence  of  any  settlement  having  been  gained  by  the  ] 
dtber  of  them»  in  our  parish/'  The  remaining  grounds  of  appeal  put  in  iai 
stated  in  the  examination. 

At  the  trial  of  the  appeal,  on  the  counsel  for  the  respondents  proceeding  to  epei 
their  case,  the  counsel  for  the  appellants  objected  that  the  ordoa  of  removal  mi 
\  were  insufficient,  and  did  not  entitle  the  respcmdenta  to  be  hietd  in  aip* 
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port  of  the  order;  and  they  pointed  out  specially  as  objections,  that  the  examination 
did  not  state  that  relief  had  been  given  to  the  paupers  whilst  residing  ont  of  Uie 
qipeUant  parish,  inasmuch  as  it  did  not  appear  that  GKllingham  was  a  pansh,  but  that 
it  was  consistent  with  the  examination  that  GKllingham  was  the  name  of  a  house  or 
tem  ntuate  within  the  parish  of  Chatham. 

Hie  counsel  for  the  respondents  objected  that  the  grounds  of  appeal  were  insufficient* 
and  did  not  entitle  the  appeOants  to  avail  themselves  of  these  objections,  as  they  did 
not  point  them  out  with  sufficient  certainty,  inasmuch  as  the  appellants  throughout 
their  grounds  of  appeal  had  used  the  word  "  examination,"  in  Uie  singular  number* 
instead  of  the  woid  "  examinations,"  and  that  the  second  ground  of  appeal  was  not 
sufficiently  specific  to  enable  the  appellants  to  take  the  objections ;  and  the  Court  of 
Qnarter  Sessions,  being  of  this  opinion,  proceeded  to  hear  the  evidence  in  support  of 
tiie  respondents'  case,  and  confirmed  the  order,  subject  to  the  opinion  of  thu  Court 
upon  the  sufficiency  of  the  said  grounds  of  appeal  and  order  of  removal  and  examina- 
tions.  If  the  Court  shall  be  of  opinion  that  die  grounds  of  appeal  before  set  forth  were 
flraffident,  and  such  as  to  enable  the  appellants  to  avail  themselves  of  the  foregoing 
objections,  or  any  of  them,  and  shall  also  be  of  opinion  that  the  said  order  of  removal 
is  bad  on  the  foce  of  it,  or  that  the  said  examinations  do  not  contain  sufficient  legal  evi- 
dence to  entitle  the  respondents  to  support  the  said  order,  the  said  order  of  Sessions 
and  the  said  order  of  removal  are  to  be  quashed ;  otherwise,  the  said  orders  are  to  be 
confirmed. 

GaNMfji^,  in  support  of  the  order  of  Sessions, 
t  Horn  and  Claydon,  contrii,  were  called  upon  to  support  thdr  role. — ^There  is  no 
evidence  of  a  settlement  in  Chatham,  unless  GKllingham  is  a  separate  perish,  and  of 
that  there  is  no  evidence.  It  is  well  settled,  that  the  examinations  sent  to  the  appel- 
Imts  must  disclose  good  evidence  of  a  settlement ;  and  that  if  they  do  not,  the  order 
most  be  quashed.  The  Sessions  have  not  decided  tiiat  the  examinations  here  are 
,  rafficient,  but  that  the  grounds  of  appeal  would  not  let  in  this  objection. 
. :  By  the  Court.— At  dl  events,  there  is  nothing  in  the  objection.  The  examinations 
.  dearly  shew  relief  given  by  the  parish  officers  of  Chatham,  out  of  that  parish ;  and  it  is 
not  at  all  necessary  that  they  should  state  that  GKllingham  is  a  separate  parish.  If  the 
leqpondents  had  been  allowed  to  go  into  their  case,  they  would  no  doubt  have  proved 
that  hex.  Rule  to  quash  the  order  of  Sessions  discharged. 

B. 


Q.6.  Thursday^  May!. 

Tni  Queen  v.  The  Inhabitants  of  Norburt. 

Jumt  oftffidwM. 

J%9  omusion  ^thewordt  "  before  me*'  in  ike  Jurat  qf  en  ejftdaeit,  upon  which  a  writ  qf  eertiormi 
hes  been  obtained,  tern  fatal  drfeet,  and  the  Court  will  vgfon  thai  ground  quash  the  writ, 

PHILLIMORE,  in  this  Term  (April  30),  obtmned  a  rule  calling  on  the  defendants  to 
shew  cause  why  the  writ  of  certiorari^  obtained  herein,  should  not  be  quashed. 
It  appeared  from  the  affidavits  that  the  writ  of  certiorari  had  issued  to  bring  up  an 
order  of  Sessions,  confirming  an  order  of  removal  subject  to  a  special  case ;  that  the 
affidavit  of  notice,  upon  which  the  writ  had  been  obtained,  was  sworn  March  16,  1844, 
before  a  commissioner  in  the  country ;  and  that  tht  Jurat  of  that  affidavit  had  not  the 
words  "  before  me"  prefixed  to  the  signature.  The  writ  was  returnable  on  the  15th 
April*  but  no  return  had  been  made. 

[  Nook  now  shewed  cause.— There  is  a  preliminary  objection  to  one  of  the  affidaints 
on  which  this  rule  was  obtained.  It  is  wanting  in  ^t  degree  of  certainty  which  would 
admit  of  an  assignment  of  perjury  upon  it ;  and  if  any  one  of  the  affidavits  upon  wUch 
a  mle  is  obtain^  be  bad^  the  Court  cannot  make  the  rule  abeolute.-^-{ljORn  Dbnman» 
G*  J.— Do  you  know  of  any  instance  in  which  a  Court  has  discharged  a  rule  because 


tA  afidavit  was  bftd.  aldm^  tlMK  tnM  MVMal  lithir  «M^^ 
yMBdfbrtlienfe?]    Itn  aniMtabkiDrthtCkHUttolnyiqMw^ 
thenikaMtwmsgnytted.    fiaeondiy^  the  MftHkm  to  tfat 

Qtiiedcci' 


iMoed  omBot  be  wistMiied.  It  icsto  tqnii  the  decamiof  thkCeut  otJLT.  AImIhi 
(2  D.  &  L.  168.  and  anti,  p.  123) ;  but  that  case  was  cMed  in  ifayiyT^  JBiiy(i3  IL 
&  W.  519).  where  the  /ww^  ^  an  affidsrit  waa  as  Mlowa  :«-^«  Svonu  An^,  at  tnj 
dnonbers.  RoUs  Gardens.  Chanecrf  Lane,  this  IMi  4iy,  &e.-«I.  H.  AUknanr  9mi 
it  was  held  sufficient,  without  stating  timt  it  was  sworn  hffMrt  the  jndge.  At  aB 
^fents.  thedelect  is  not  one  which  can  render  the  affidant  a  nidSitf;  for  tte 
nnegessary  part  of  an  indictment  kn  pojory  coimnitlad  in  an  affidstit^  B.r., 
(d  Bast. 437).  and  in Msp^arte  8mik  (2  DowL  P.  C.  607)»  thanamea  of  tte < 
being  omitted  in  the/vrcf.  Fatteson.  J^  said.  "  As  that  a|>pears  to  be  onlf  \ 
ofmyderk.  letanew>r«^be  written,  andlwinsignit"  Ifitbeoniyi 
and  not  a  nullity,  the  lapse  of  time  will  eoiver  the  defoot.  (GnnukiMw.  iVitofanl 
1  Dowl.  N.  S.  51.)  In  R.  v.  Bhgkam.  only  eight  nontfas  had  ekqMed  befan  At 
afiplieation  ;  here  diere  is  an  interval  of  two  years. 
.   FkUUmore,  contrit*  was  not  heard. 

Loan  DsarMAv.  C.  Jw— It  is  not  possiUs  for  ns  to  ovennle  J2.  r.  Bfani— i,  te  whkh 
W<a  httfe  giTen  all  the  authority  we  can  gne  to  any  case ;  and  tiie  case  in  the  Govt  d 
Sadieqner  is  not  inconsistent  with  it.  In  i^jMrlr£bnM»  my  brother  FUCBSon.seeiBgaBi 
knowing  that  the  parties  had  been  regularly  sworn,  permitted  diat  amendment  Is  be 
made ;  but  he  doubts  now  whether  it  was  x^t  to  do  sob  Hsre»  howarer.  the  aalho- 
fjty  to  take  the  affidatit  does  not  appear ;  tiiere  is  nothing  to  shew  that  it 
twarn  at  aU  beSore  any  one  faainng  authority  to  take  affidaTits;  i{.  T.  IMsdbM 
wK%  governs  this  case. 

pAimoir.  J^--Bigfat  months  would  enre  an  ixtagdaiity  as  well  aa  two  i 
WUMtt  thcretee.  diacfaarge  tUs  nde  wkhont  ofanmlmg  R.  r.  Mhxkam ;  and  I  am  not 
prepared  to  do  so.    In  JS^pcy  ▼•  JQnf »  IIk  dhitinctien  was  espvessly  taken  bUwijen  sa 
aftdarit  sworn  before  a  judge*  as  there,  and  an  affidavit  sworn  belbas  a  ^ 
In  tto  fanner  case>  **  swora  ai  ay  cdaaitirg/'  beiiy  ti»nsaalfam>  was  I 


BAIL  COURT. 

Ikuter  Term.—AprU  21,  1846. 

(Before  Mr.  Justice  Wightmait.) 

The  QuBxir  v.  Tri  Justices  or  Awolbsba.  (a) 

%  e>  19^  $.$t  bepoiid  ik8  iiMcmUtukrmontm,    iMm,  lAer^^lRrf,  i^spttcah^  wet  aisit  af  slnfr 


IwvwMMililcjivsMfilAt,  M<Mv  aaiaawi^.  imemutpme$  tf  ik§  Jmi§9^^  fisaiiiri  Mf 

ON  die  14tii  of  October  an  order  of  Qnarter  Sessions  of  flie  county  of  Ani^kaea  Wl 
made,  subject  to  a  case ;  no  appHeation.  howrrer.  was  made  far  a  writ  of  ci^ 
ihrari  to  bring  up  such  case  until  Saturday,  the  11th  of  April  fblbwnig*  wfasn  11 
attempt  was  nuuie  to  obtain  a  judge's  fiat  for  the  writ  at  chanibera,  whidi  flddlli 
cmseuuence  of  no  judge  attenung  on  tfrnt  day  or  on  tiiefoOowiqgMondajandltMi* 
daj,  m  id  whidi  days  occurred  during  llie  Easter  holidays,  and  daring  imifili  dttfht 

(a)  BiVBiMksrT.W. 
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\  lifldtod  bj  Die  18  Geo.  2,  e.  18,  s.  5»  for  die  i^qpEeation,  eqpired;(a) 
ipjlBttiotthad  labteqocBlly  been  made  to  Mx.  Jmdee  Cdkndgeat  duunben.  fiir  Ue 
fi4  bnft  he  leiened  tbe  par&ei  to  tbe  Conrt 

Aacocsft  now  moved  ror  a  certiorari  to  itaue  mime  pro  hme,  and  urged  that*  as  die 
piftiee  had  m  fiict  applied  for  the  writ  before  the  expiration  of  the  six  months,  and 
were  unable  to  obtain  it  only  in  oonseqaence  of  the  absence  of  a  judge  during  the  hdii* 
dwa,  tliej  were  entided  now  to  come  to  the  Court  for  the  writ. 

WnBTMAK,  J.— Hare  you  any  authority  ftnr  such  an  apj^cation  when  you  are  out 
ef  fane? 

Aacoeft.— Iliere  is  no  express  authority;  the  chairman  of  the  sessions  concurs  in 
due  applieation. 

WxeancAir,  J.— That  will  not  do.  The  only  audiority  upon  which  the  certiorari 
iasnea  in  diese  cases  is  that  of  the  Act  of  l^uliament,  with  which  you  have  not  complied^ 
and  Ihsfe  no  audiority  to  assist  you.  It  was  your  own  foult  that  you  applied  so  late 
iv  tbe  certiorari* 

Writrefiuedm 


BAIL  COURT. 

Easter  Term.— May  1,  1846. 

(Before  Mr.  Juatioe  CoLxainex.) 

Tu  Quxxir  V.  Tu  Justicxs  or  WoacisrsBSHiai* 
Ea  parte  Jammm  Lowa.(^) 

Service  qf  notice  qfrecoptisemee  uader  8^9  Vict.  e.  10,  f.  Z. 

It  ia  m  e^/leietU  eMueefQr  not  eertring  the  motiee  qfrecoetdnmee  entered  into  mder  the  SSf  9  VIotm 
c.  10»  «.  S,  wUil  the  Uqtee  of  many  daye  qfter  eueh  reeognixance  i»  entered  in/o,  thot  the  partf 
eoaii  wot  hejhnnd,  to  bepereonally  eerved,  oe  the  notice  mag  he  1^  ot  the  dweUingmhouee  qf  the 
pertg,  or  eent  bg  poet. 

The  word  **  forthwith  '*  meane  without  ang  delag  which  the  circumeiancee  do  not  juetifg. 

It  ie  a  general  rule,  that  where  no  particular  mode  qfeervice  qf  a  notice  ie pointed  out,  it  mag  aheage 
he  eerved  at  thepartg*e  dwelling-houee. 

BEADON  moved  for  a  rule  calling  upon  the  justices  of  Worcestershire  to  shew 
cause  why  a  writ  of  mandamus  should  not  be  issued,  commanding  them  to  enter 
oondnuanoes  and  hear  the  appeal  of  one  James  Lowe  against  an  order  of  bastardy, 
made  by  two  justices  at  Petty  Sessions,  on  the  complaint  of  one  Mary  Owens.  It 
appeared  that  the  order  of  bastardy  haying  been  made  on  the  10th  of  March  last, 
notice  of  appeal  was  immediately  given,  and  on  the  ft^lowing  14th  (Saturday)  the 
appellant  duly  entered  into  the  recognizance  as  required  by  the  8  &  9  Vict  c.  10,  s.  3, 
which  enacts,  "  That  the  condition  of  any  such  recognizance  shall  be  for  the  putative 
fother  at  such  General  Quarter  Session  of  the  PenDe,  as  is  required  by  the  said  Act 
(7  ft  8  Viet.  c.  101),  and  his  trial  of  the  appeal  thereat,  and  the  payment  of  audi 
floafes  aa  he  shall  be  dien  and  there  ordered  to  pay ;  and  that  in  respect  of  any  order  to 
be  made  after  the  passing  of  diis  Act,  the  party  entering  into  any  such  recognisance 
dall  forthwith  give  or  said  a  notice,  in  writing,  of  his  having  so  entered  into  such 
gBwyBiiancet  to  the  woman  in  whose  fovour  the  said  order  ahaU  have  been  made;  and 
\  he  shall  enter  into  the  reoognianoe  before  one  of  the  justices  who  shall  have 
» order,  to  one,  at  least,  cl  sudi  justioea;  and  in  defonlt  of  hia  giving  or  sending 


arwTi 


I  TtattMllQaflMMli, ''Thst  M  Witt  of  MTii.  QmuUt  Hwrioii  thawf.  aakw  tack  eertJeroHho 

jhsU  ha  paatad,  imed  foftH*  or  allo«i4  to  aovcA  or  siplifid  iv  wltlrfa  lia  eeJndw  aoafhs 

«■  aB7  eoavkUoa,  ja^fscnt,  (Nrder.  or  oUor  ant  aflar  taeh  eoDTSdloa,  jo^gmoDt,  ovte.  or 

■gtkad  te  mdo  bdbresByJostioeorjai-  oUor  fmiodlM  diiUl  be  to  ksd  or  ■ade/' fte. 

ttw  geemeincj  ooiBty,ctty,botOT|^, town  ft)  Kapartott  ^  T,  W.  SAPifpaas»  Bh.,  Bsr« 

Wf  or  Bborty.  or  ttfl  itnocllvt  Qonoral  or  iMv^at^ww. 
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such  notice  or  notices  as  aforesaid,  tiie  appeal  shall  not  be  allowed^— fxtorided  tliat  tiie 
sending  of  such  notice  or  notices  by  tiie  post  shall  be  taken  to  be  sufficient."  On  tk 
following  Monday,  the  16th,  the  appelluit  gave  a  notice,  as  required  by  the  foregoing 
section,  to  one  William  Hayes,  with  directions  that  he  should  serve  it  npon  Mary  Oiraii, 
the  mother  of  the  child.  Hayes  accordingly  attended  at  the  house  of  her  &ther,  where 
she  was  residing,  on  the  19th,  21st,  23rd,  and  28th  following,  in  order  to  aerre  her 
personally,  but  was  unable  to  see  her,  and  left  no  copy,  and  it  was  not  until  tiie  Slat 
of  the  same  month  that  he  was  enabled  to  meet  with  her,  on  which  occasion  she  vii 
served  personally.  On  the  appeal  coming  on  for  trial,  it  was  objected  on  the  pait  of 
the  respondent  that  the  notice  of  recognizance  was  not  served  indue  time»  itnot  haring 
been  given  or  sent  "  forthwith,"  as  required  by  the  Act ;  and  the  Sessions  being  of 
this  opinion*  dismissed  the  appeal.  It  was  now  submitted  that,  under  the  dicumstanoei, 
the  notice  was  served  in  sufficient  time,  for  that  the  word  "  forthwith  "  should  be  om- 
atrued  liberally,  and  not  be  deemed  to  mean  '*  immediately."  That  in  the  piesoit 
instance  the  woman  had  been  served  as  soon  as  she  could  be  met  with,  and  witiwat 
any  unreasonable  delay,  which  distinguishes  the  case  from  JR.  ▼.  I%9  Jutiices  of  Wm- 
cestershire  (7  DowL  789),  in  which  it  was  held  that  where  a  statute  requires  tiiat  noog- 
nizances  shall  be  entered  into  "  forthwith,"  after  notice  of  appeal,  it  means  "  witiiia  t 
reasonable  time,"  and  that  a  period  of  nine  days,  without  cause  assigned  for  the  ddqr» 
was  too  long. 

CoLiRiDOB,  J. — I  think  that  the  justices  in  this  case  acted  perfectly  right.  Hie 
section  says  that  the  notice  is  to  be  served  '*  forthwith ;"  that  is,  without  any  dtkf 
which  the  circumstances  do  not  justify ;  and  here  the  delay  is  attempted  to  be  ezcoied, 
on  the  ground  that  the  woman  could  not  be  found,  in  order  to  be  personally  served, 
before  tiie  31st  of  March;  but  the  section  says  expressly  that  it  is  not  necessary  to 
serve  the  party  personally,  and  here  there  is  really  nothing  to  shew  why  the  woosa 
was  not  served  according  to  the  statute,  by  sending  the  notice  to  her  through  thepoit; 
and  they  might  have  served  it  by  leaving  it  at  her  dwelling-house  on  the  16th.  It  ii 
a  general  rule  that  where  no  particfular  mode  of  service  is  pointed  out,  a  notioa  WKf 
always  be  served  at  a  party's  dwelling-house,  and  that  might  have  been  done  in  tbe 
present  case ;  this,  however,  they  do  not  do,  but  delay  the  service  until  they  can  efat 
it  personally,  which  is  not  until  the  31st.    I  think  you  are  not  entitled  to  a  role. 


COURT  OF  QUEEN'S  BENCH. 

JSaster  Term.— April  29,  1846. 
The  Quibn  v.  The  Inhabitants  of  Beadford. 

Statement  qf  charyeoHUtp — Notice  qfekargmbUitf. 

Tfo  e*amM$uttUm»  in  eupport  of  an  order  qf  remooai  etmiakted  the  following  eoidenet  af  gilsifmitfUr? 
*^.  A^  eaid,  **  I  am  relieving  ojher  acting  under  the  board  of  gmmdUme  of  tko  IT.  maimh  >* 
wMck  ike  toumship  qfS.,in  the  eaid  eounig,  ieeituate,  I  know  T,  JB.,  and  Anmie  Ma  w^k.  J  km 
paid  them  pariah  relirf  in  moncg  for  upwarde  qf  a  year  now  laet  paet,  during  wkick  tia»o  I  km 
paid  them  2f.  6(f.  weekiy  and  every  week,  on  account  qfthe  eaid  townehip  qf  S.f  to  which  iowudip 
ihey  etill  continue  chargeable,  ondleHUpay  them  the  eame  eum  weekly  on  account  of  ike  odd 
iownehip  qfS.,  out  of  the  money  in  my  hand  belonging  to  theeaid  townehip.  The  omid  < 
iffS.iea  place  having  eeparate  overecere^  and  maintaining  ite  own  poor"  2*.  B^  iko  j 
**  Some  time  ago,  being  unable  to  work,  I  woe  obliged  to  apply  to  the  pariah  qgicer  qfthai 
qfS.for  parieh  reUrf,  and  ao  became  chargeable  to  the  eaid  townehip,  and  haue  eomiinuad  ihmge 
able  to  the  eame  townehip  ever  einee,  and  I  receive  weekly  from  J.  A.,  the  reiicoinp  eglcer  af  tki 
diatrict.  I  and  my  wife  are  atill  aubaiating  on  the  reHrf  we  receive  from  hUm^  /.  A,^  m  i 
qf  the  eaid  townehip."  T%e  ground  qfappemlappUcable  to  thia  objected,  '•  thmi  iko  omde 
tionaarewholiybadanddrfective,emdinatsfUientto  warrant  and  mvpoHikgomidoHkr^  i 
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^ikemdd  esfmmHMHmu  do  not  eoniam any  Ugol  endmteo  qffaeU  wkieh  $kiw  thai  theoaid  T.  B.p 
mid  Ammo  kit  t0{/t,  wtrt^  at  the  tim§  qf  ike  taking  qftke  9aid  exammatiotu  and  qf  the  making  of 
tka  omd  order,  aetuailg  chargeable  to  the  eaid  townekip  </  8, ,  and  that  the  eaid  examinatione  do 
mot  contain  ang  etatement  whateoever  qf  any  facte  which  ehem  the  eaid  paapere  to  haoe  been 
to  aetnaUg  chargeable  to  the  eaid  townehip :  ^'-^Held,  that  theee  e»aminatione  did  not  ehew  aciuai 
dkeargeakiUtg. 

rVlHE  Sessions  had,  on  appeal,  confirmed  an  order  for  the  removal  of  Thomas  Bamett, 
J.  from  Steeple  Ashton,  m  the  county  of  Wilts,  to  Bradford,  in  the  same  county, 
snfiject  to  a  case. 

The  examinations,  so  frur  as  the  same  are  material  to  the  decision  of  the  Court,  were 
IS  follow :— Joseph  Applegate  said,  "  I  am  relieving  officer  acting  under  the  boArd  of 
nardians  of  the  Westbury  and  Whorwelsdown  union,  in  the  said  county  of  Wilts,  and 
far  the  district  of  the  said  union  in  which  the  township  of  Steeple  Ashton,  in  the  said 
Doonty,  is  situate.  I  know  Thomas  Bamett,  and  Anne  his  wife,  the  paupers.  I  have 
pnd  tiiem  parish  relief  in  money  for  upwards  of  a  year  now  kst  past,  during  which 
lime  I  have  paid  them  2s.  6d.  weekly  and  every  week,  on  account  of  the  said  township 
oC  Steeple  Ashton,  to  which  township  they  still  continue  chargeable,  and  I  still  pay 
Unaa  the  same  sum  weekly  on  account  of  the  said  township  of  Steeple  Ashton,  out  of 
Bm  money  in  my  hands  belonging  to  the  said  township,  llie  said  township  of  Steeple 
Ashton  is  a  place  having  separate  overseers,  and  maintaining  its  own  poor."  Thomas 
Bmett,  the  pauper,  said,  **  Some  time  ago,  being  unable  to  work,  I  was  obliged  to  apply 
Id  the  parish  officers  of  the  township  of  Steeple  Ashton  for  parish  relief,  ana  so 
heame  chargeable  to  the  said  township,  and  have  continued  chargeable  to  the  said 
Idwnship  ever  since,  and  I  receive  weekly  from  Mr.  Applegate,  the  relieving  officer  of 
Ite  district.  I  and  my  wife  are  still  subsisting  on  the  relidf  we  receive  from  him,  Mr. 
itp^tegtitt,  on  account  of  the  said  township." 

Ihe  notice  of  chargealnlity  purported  to  be  signed  bv*  "  William  Giddings  and  Henry 
Matthews,  overseers  of  the  poor  of  the  said  township  of  Steeple  Ashton."  The  grounds 
rf  i^ypeal  commenced  as  follows  : — '*  To  the  ovevseers  of  Uie  poor  of  the  township  of 
Steeple  Ashton,  in  the  county  of  Wilts.  In  the  matter  of  an  appeal  wherein  the 
chorehwardens  and  overseers  of  the  poor  of  the  parish  of  Bradford,  in  the  county  of 
Wilts,  are  respondents.  This  is  to  give  notice  to  you  and  every  of  you,  that  we,  the 
dmrchwardens  and  overseers  of  the  poor  of  the  parish  of  Bradford,  in  the  county  of 
Wnts,  do  intend,"  &c. 

Hie  third  ground  of  appeal  was — That  the  said  examinations  are  wholly  bad,  de- 
fsctive,  and  insufficient  to  warrant  and  support  the  said  order,  inasmuch  as  the  said 
examinations  do  not  contain  any  legal  evidence  of  facts  which  shew  that  the  said 
Thomas  Bamett,  and  Anne  his  said  wife,  were,  at  the  time  of  the  taking  of  the  said  ex- 
aminations and  of  the  making  of  the  said  order,  actually  chargeable  to  the  said  township 
of  Steeple  Ashton,  and  that  the  said  examinations  do  not  contain  any  statement  what- 
eier  of  any  fact  which  shews  the  said  paupers  to  have  been  so  actually  chargeable  to  the 
Slid  township.  It  concluded  thus  :  "  Given  under  our  hands  this  13th  day  of  Decem- 
ber, 1844 — C.  ScrimbreU,  G.  Forster,  C.  Burbidge,  G.  Spencer,  F.  JeiUdns,  G.  N. 
Rnlbert — ^the  churchwardens  and  overseers  of  the  poor  of  the  parish  of  Bradford,  in 
die  county  of  wnts." 

The  respondents'  counsel  objected  to  the  sufficiency  of  the  notice  and  grounds  of 
sppeal,  on  the  ground  that  it  was  not  expressly  stated  on  the  face  of  &Bt  docu- 
;  that  the  persons  who  signed  it  were  the  whole  body,  or  a  majority,  of  the  parish 
I  of  Bradford,  though  it  was  proved  that  they  were  in  fact  the  major  part  of  the 
\  of  the  poor  of  Bradford.  The  counsel  for  the  appellants  then  objected  to  the 
J  of  the  notice  of  chargeability,  on  the  ground  that  it  was  not  expressly  stated  on 
Ike  face  df  it  that  the  persons  who  signed  it  were  the  whole  body,  or  a  major  part,  of  the 
OWiacu's  of  the  poor  of  the  township  of  Steeple  Ashton.  The  Court  of  Quarter  Sessions 
ovemled  both  objections.  The  counsel  for  the  appellants  also  objected,  that  there  was  no 
Mffident  legal  evidence  or  statement  of  facts  upon  the  face  of  the  examinations  that  the 
laid  ITiomas  Bamett,  and  Anne  his  wife,  were,  at  the  time  of  taking  the  said  examina- 
lions  and  of  the  making  of  the  said  order,  actually  chargeable  to  the  said  township  of 
Bla^e  Aditon,  there  being  no  other  evidence  on  that  head  than  such  as  is  set  out  in 


tint  CBW.  Tiic  Court  of  Qonter  Scsnons  ufciiulcd  thiB  objoouoB  UMy  c 
the  original  order  of  remoral.  If  this  CoortdiaU  be  of  opinion  tiitt  the  oliject^ 
by  the  respondents  was  a  ^ood  one,  then  tibe  order  of  Sessions  is  to  be  coDfinned;  hit 
if  this  Ccmrt  shall  be  of  opinion  that  sudi  last-mentioQed  objection  was  not  good,  hot 
that  all  or  any  of  the  objections  taken  on  behalf  of  the  wpeDants  were  or  was  good, 
then  the  original  order  of  removal  and  also  the  order  of  Sessions  are  to  be  qoadied; 
ollierwisey  to  be  confirnied. 

Hodgei  and  FUggeraU,  in  support  of  tiie  order  of  Sessions.^— There  is  ■i»<*M^ 
evidence  of  chargeabili^,  according  to  the  recent  cases  of  Reg.  v.  GretH  Bokam  (1  Msv 
Sns.  Gas.  686),  and  Eeg.  v.  Mtmeketter  (npriL,  3  New  Bess.  Gas.  15).  In  the  faw 
mer  case  the  pauper  stated,  ''  I  am  unable  to  maintain  mysdf,  and  am  aoiw  rBadB| 
in,  and  receiving  relief  from,  and  am  actually  chargeable  to,  the  amd  townafaip  of  1^ 
In  the  latter  it  was,  '*  I  have  fifed  in  the  township  of  8.  for  some  time  paal,  and  mi 
now  residing  in  the  worUiottse  in  that  town ;  I  have  been  and  am  now  aetoalfy  dmD» 
aUe  to  the  said  township/'  Both  these  were  held  sufficiflnt  stataaaenti  of  cfaaigamb 
lity.  Then  as  to  the  nmef  given,  it  is  stated  to  have  been  gi^^ea,  as  "pariaii  rdidtT 
out  of  moneys  bdonging  to  Steeple  Ashton  township ;  so  thattliere  was  acnae  evidhM^ 
vduchis  sufficient  for  the  support  of  the  present  order  of  Sesnona.  (a) 

Pashley,  contri. — ^The  eases  dted  do  not  apply  here;  ferinboChof  tkmnit  ^tpesni 
affirmatively,  that  the  party  relieved  was  reaident  within  the  parish  at  tlie  tiase  of  is 
relief  given,  by  which  duogeability  arose.  Here  we  can  only  look  to  tlm  evidenos  fc^ 
Bished  by  tiie  case,  and  it  contains  nothing  to  shew  that  the  panper  waa  withatle 
parish  when  relieved.  If  rdief  had  been  given  to  bim  when  absent  fitim  die  psrii^ 
Ifaat  would  not  prove  chaneabiUty  to  the  relieving  paxtrii,  but  radier  aettlement  iait 
It  is  further  to  be  observed,  that  the  relienngoffi^  is  the  officer  of  tiie  imion,  and  ilil 
it  is  not  shewn  that  the  paupers  were  relieved  as  chargeable  to  the  parish. 

Pattesov,  J. — ^He  is  the  relieving  officer  of  iht  disteiet,  not  of  the  parish* 

Loan  DxNUAK,  G.  J.— The  oljeetion  is  good. 

Ordbrffgiwiows 
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ThX  QuBXV  9.  ThX   IkHABITAMTS   OV  ASKBUBTOir. 

JfpmHe§ikip'de€d^AIhwtmc€  hyJutHett, 

Tht  Ut  ueiion  qfh^  Gto,  8,  c.  139,  qflereMeHn0.thaiJu9tiet$9  h^fom  wuUtmg  «i  order JbrtM§  _, 
Ueetkip  qfparith  ^ytrentieet,  9kaU  make  eeriam  inquirint  and  that  ffeuekjuetieee  ekalimAt^ 
order  for  binding,  provides  tkat  "  such  order  ehaU  he  referred  to  by  the  datetkere^,  and  Hkewmm 
of  the  eaidjnetieee  m  the  indemhnre  ^  appreniieeehip  t^saeh  ehildi  and  ^ftereueh  order  ekdtikm 
been  made,  eueh  jtutieee  ehaU  eigm  their  aUomenee  qfemeh  indenture  ef  eppremtxeeehip  Mt^  ^ 
eame  ehaU  be  exeeuied  by  any^thepartiee  thereto.** 

ISeld,  that  where  the  other  requiremente  qf  the  etatute  were  eompHed  with^  the  alhwanet  bythelm 
juttices  was  emffieient,  although  it  did  not  etate  qfflrmatioely,  or  by  dietinet  worde  qfr^fennee,  M 
thejuetiees  who  eigned  it  were  the  eame  ae  tkoee  who  made  the  order,  or  thai  ai  ike  lisM  qfOi 
athwanee  they  were  aeOng  in  emdjor  the  eouniy. 

ON  app^,  the  Sessions  confirmed  the  order  of  removal,  subject  to  a  case,  the  sii^ 
point  in  which  was,  whether  the  allowance  by  justices  to  an  apprentioeship-deei 
under  56  Geo.  3,  o.  139,  must  shew  distinctly,  or  by  reimnce,  that  they  were  Ae 
same  justices  who  made  the  order,  and  that  they  had  jurisdiction  when  they  W 
aUowed  it. 

Greenwood  (with  him  Merivak),  in  support  of  the  order.— lUs  indenture  is  in  cfCiT 

(a)  We  have  omitted  the  ammeats  w  to  the        (ft)  The  caeei  msfked  with  Ihteei^tialisifi*- 
slhcr  poiaU  abore  stated,  aad  atoo  ae  to  the  spptt.     ported  hv  BowAmD  Wxsa,  Baq.,  UeeMmeh^' 
catieaof  is&uOtf.s,  e.ifl,fai8leepleAriiSii, 
^ iSBhaaiHP«lh«abythsCo«it. 


respect  in  aooordnioe  with  the  forms  requixed  by  the  statate.  It  recites  the  consent  rf 
the  justices,  and  that  the  binding  is  by  Tirtue  and  in  pursoance  of  the  order  of  the 
justices,  the  date  of  which  is  set  out;  that  the  aUowanoe  is  dated  the  same  day, 
and  signed  by  two  justices  bearing  the  same  name  as  those  by  whom  the  order  was 
made,  and  purports  to  be  by  two  of  her  Majesty's  justices,  and  to  have  been  allowed 
prior  to  the  execution  by  any  of  the  parties.  The  statate  requires  no  form  of  allowance, 
but  merely  that  it  should  be  allowed  by  such  justices — that  is,  the  justices  who  made 
the  order  for  binding.    It  is  dear  that  these  were  the  same ;  and,  at  any  rate,  it  is  a 

Ction  of  fact  which  the  Sessicms  have  already  decided.  It  might  as  well  be  objected^ 
the  deed  is  not  good  because  not  signed  by  the  oyeiaeers,  as  such.  [Pattxsov,  J. 
—It  cannot  be  necessary  to  aver  that  they  are  the  said  justices.]  Yet  they  must  con- 
Send  for  that;  for  even  if  their  jurisdictioa  had  been  stated,  it  woiald  not  otherwise  have 

Hipaaied  that  they,  were  the  same  justices  as  those  mentioned  in  the  indenture.  It 
doea  sufficiently  appear  that  they  were  justices  of  the  county,  and  that  is  all  that  is 
necessary,  according  to  Res  r.  CowUettharpe  (2  B.  &  Ad.  487} ;  Res  v.  Hincklq^ 
(1  B.  ft  Aid.  273). 

JBoOT,  contrk.— There  axe  two  fallacies  in  the  argument  in  support  of  this  order.  It 
ia  assumed  that  the  word  "  such, "  in  the  Act,  means  the  same  justices  who  make  the 
«niar.  But  this  is  not  so ;  for  any  justices,  having  jurisdiction,  might  sign  the  allow- 
tBtte.  Then  it  is  soppoeed  that  the  allowaace  is  not  an  act  of  jurisdiction.  But  it 
dkmrtf  is ;  and  since  other  justioes  might  sign  the  aUowanee,  the  reason  for  the  juris- 
dfetion  bring  shewn  is  still  stronger.  [Paitxsoh,  J.— It  certaixdy  is  an  act  of  j^is- 
Action,  for  both  must  sign  together.  {Rex  v.  Hamtiai  Riiware,  3  T.  R.  380.)]  iW 
dMir  authority  should  i^ppear,  just  as  in  the  juraU  to  affidarits.  But  it  is  dear,  ftoBi 
tha  neent  cases,  that  tfaia  identity  of  name  is  nothing  for  this  purpose  (IZsy.  v.  Skipeitm- 
i^fm-Stfrnr,  6  Q.  B.  119,  sinrd,  41)»  nor  that  the  foots  took  place  tiie  same  day.  (Ay. 
T.  Bloskmn,  mpr^  188,  6  Q.  B.  528.)  The  question  is  open,  for  the  objection  pre* 
asBtod  was,  that  the  aUowanoe  by  justices  did  not  legally  mptar.  It  should  have  bosa 
stated  that  they  were  acting  in  and  for  the  oounty  (Ref.  t.  Sfodfcfoa-apea-TlMf, 
mprd,  354;  2  New  Seas.  Gm.  16;  14  L.  J.  M.C.  128)  ;  or  words  of  reforsaoa 
dtookl  have  been  inserted,  so  as  to  shew  that  they  were  the  justices  whose  jurisdictioa 
ia  aet  out  in  die  indenture.    (Res  ▼.  CounieMerpe^  2  B.  ft  Ad.  487.) 

.  Loan  DaaicAa,  C.  J.-^This  is  no  doubt  an  act  of  juriadictioB*  and  I  am  very  unwil* 
liag  to  fovour  any  laxity  of  practice  in  these  matters,  and  have  some  doubt  whether  thia 
ia  a  sufficient  statementp  but  the  rest  of  the  Court  ^link  odierwise. 

.  Pattbsov,  J. — If  this  aUowanoe  were  to  have  validitf ,  as  a  document  separate  ftoaa 
die  indenture,  then  it  would  be  necessary  to  shew  the  juriMUction  of  the  justioes  who 
flsdceit;  but  taken  with  the  document,  it  suffices.  AicA  must  msan  the  same  justices. 
Than  it  is  stated  thati  prior  to  the  eaeeotioQ  of  the  indenture,  the  aUowanoe  waa 
sigmad,  and  the  presumption  of  omaia  riA  tieia  appUes.  The  indentue  also  refon  fa 
tl»  order  of  the  justices,  who  are  of  the  same  name  as  those  wha  aq;n  the  aUowaaoCb 
asid  it  is  exeoutsd  upon  the  same  day.  after  the  aUowance ;  than  it  is  dear  that  ibm 
docoBMnts  ahew  that  they  had  jurisdietkn. 

Williams,  J.— I  am  of  the  same  opinion.  "  Sudi"  justices  is  the  same  thing  as  the 
aaasc  justices.  It  is  said  that  we  axe  trsndiing  upon  tibe  rule  as  to  jurisdiction ;  but  it 
ddaa  eppear  here,  upon  the  fooe  of  the  doeoments,  that  tlia  justices  who  signed  ibm 
aDovance  had  jurisdiction.  They  are  named  in  the  body  of  thedeedas  jostieescf  te 
eoavty ;  they  must  sign  the  aUowancc  before  the  eaecutioB,  and  this  abo  is  stated  is 
tliardeed.  Then  those-who  sign  are  of  the  same  name,  and  there  can  be  no  donbt  dwt 
thfT  were  the  same  justices. 

WlOBTJCAV*  J.— The  Act  does  not  raqnire  any  particular  statement,  but  only  ttat 
^^jm^'^^ahaU  sign  the  aUowanoe.  and  it  is  dear  that  m  this  instance  auch  jualiaBa 

•f^^  fhfi  allowance. 
Jiiisgntne'^  Onbrqf  Aiisfoareei^lHastf. 


im  MAOISTRATES*  GASES. 

COURT  OF  QUEEN'S  BENCH. 

Trinity  Term.— May  28,  1846. 

Thb  Quxsn  v.  Thb  Justicxs  op  SVRRBT.(a) 

In  the  Matter  of  an  Appeal  between  Tbb  Churchwardbnb  and  OvBMxna  or  m 
Poor  of  tbb  Pabibh  op  St.  Annb,  in  thb  City  of  Wbstminstbb,  Appdlaali; 

AND 

Tbb  Chubchwabdbns  and  Ovbbsbbbs  op  tbb  Poor  of  tbb  Parub  op  St.  Mait 
Maodalbn,  Bbbmondsbt,  in  tbb  County  op  Surrby    - 


Tkire  i$  no  abiolute  rule  binding  ike  Court  to  give,  or  r^fuee,  eoite  to  the  tuceo^fid pearty,  mitk$wgk^ 
ii  not  uiual  to  do  m,  where  ike  eubeegueniproeeedinge  kerne  arieenjrom  ike  mittake^ikejm^m 
hiferior  Court. 

Upon  ^ppealf  ike  Seeeione  kad  eon^trmed  ike  order  «j90fi  a  JHvohue  obfeeHon  to  the  natk»  4 
eppeal,  and  a  ruie  nUifer  a  m&ndamue  to  enter  coniinuaneee  amdkeor  ike  etppealwm  MiAMfM# 
okiamed.  T^e  pariek  offieere  qf  ike  reepondeni  peariek  ineirueied  eounael  to  oppoee  ike  rule,  M  if 
«Mff  made  abeoiuie,  and  ike  egfpeal  wae  tubeequeniig  keard,  and  ike  order  quatked  :-^Heid,  <M 
ike  appeUante  were  entitled  to  munte  ike  Court,  calling  upon  ike  pariek  offieere  to  pay  ike  eoeii  4 
ike  mandamuef  and,  under  ike  cireumetaneee,  ike  Court  made  ike  rule  abeoiuie. 

rilHIS  was  a  rule,  calling  upon  the  churchwardens  and  OTerseers  of  the  pariah  of  St 
JL  Mary  Magdalen,  Bermondsey,  to  shew  cause  why  they  should  not  pay  to  the 
churchwardens  and  overseers  of  the  parish  of  St.  Anne,  Westminster,  the  costs  of,  and 
occasioned  by,  the  application  for  a  mandamus  to  enter  continuances  and  hear  an  appeal 
the  costs  of  the  said  writ,  and  return  made  thereto,  and  the  costs  of  this  applintioB. 
At  the  Midsummer  Surrey  Sessions  in  1845,  upon  an  appeal  between  these  pariahei 
coming  on  to  be  heard,  the  counsel  for  the  respondents  took  an  objection  to  the  notice  of 
appeal  as  insufficient,  because  it  was  signed  only  by  the  majority  of  the  churchwardem 
and  overseers,  and  not  by  the  whole  number.  The  Sessions  hdd  the  objection  gooi 
and  dismissed  the  appeal.  But  in  Michaelmas  Term  a  rule  was  obtained  for  a  aM» 
damm  to  the  justices  of  Surrey  to  enter  continuances  and  hear  the  appeal,  agaiait 
which  the  respondent  parish  shewed  cause.  It  was  made  absolute  in  Hilaqr  TatH, 
1846.  At  the  April  Sessions  the  appeal  was  heard,  and  the  order  of  removal  qoaald- 
Subsequently,  the  present  rule  had  been  obtained. 

.  Baldwin  now  shewed  cause. — ^The  parish  officers  had,  no  doubt,  opposed  the  nik  kt 
a  mandamus  in  vain,  and  the  justices  did  not  appear.  [Lord  Dbnman,  CJ. — Wljf 
should  they  not  pay  the  costs  ?]  They  only  supported  the  decision  of  a  eumuetlt 
court  in  their  favour,  and  ought  not  to  pay  costs.  It  is  like  a  rule  for  a  new  tnal  At 
misdirection.  Under  1  Wm.  4,  c.  21,  s.  26,  also,  the  costs  are  discretionary  with  dii 
Court,  and  the  Court  will  not  inflict  them  in  cases  of  this  kind.  [Lord  Dsniian,  CZ 
—Rey.  V.  Tke  Sheriff  of  Middlesex  (5  Q.  B.  365)  (h)  is  in  your  favour.] 

Pashley,  in  support  of  the  rule. — ^There  are  two  other  decisions  whidi  bear  nponllar 
quisstion.  In  Bey.  v.  Justices  of  West  Ridiny  (5  Q.  B.  1)  the  Court  did  not  doubt  Arir 
power  to  give  costs ;  and  so  also  Rey.  v.  Newbury  (1  Q.  B.  751).  This  last  case  dbem 
that  a  substantive  motion  is  the  proper  course.  If  ever  there  was  a  case  in  which  colli 
ought  to  be  infficted,  it  is  this,  whjere  the  objection  was  of  a  most  frivolous  and  abaaid 
character. 

Lord  Dbnman,  C.  J.— -There  is  a  general  rule,  that  costs  of  intermediate  pio* 
Gfiedings  follow  the  event  of  the  cause ;  but  there  is  also  a  general  rule  in  the  opyodti 


(iO  This  U  reported  at  ODoe  on  aceonat  of  Its  prae*     plete  the  laqviry.    Hie  railway  o ^„, 

tk»a  importance.  cestlUIyoppoeedtherilt,  bat  the  OowtnAMiia 

(b)  That  WM  an  ezecation  of  a  writ  of  inqniry     rabecqacnt  appUcation  to  eoapd  the  coaMaa?  li 


_  _^ ^  aabecqncnt  i^ipUcatioa  to  eonpdl  tiM  m 

WMler  a  railway  Act,  and  the  aheriir  itraped  the  pay  the  cotti,  aa  they  had  only  aoppoftad 

case  apon  a  pf^Uminarr  objeetion.    The  Court  af-  dedtioa  in  their  Ihvovr. 
terwarda  litned  a  mandamm  to  the  sheriff  to  eom* 
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dieetum*  tlmt  costs  are  not  granted  where  the  mistake  has  been  the  mistake  of  the 
Coort.  For  my  part.  I  do  not  think  that  we  are  at  liberty  to  give  up  any  portion  of  bur 
jvris&tion,  and  al^ongh  the  practice  shoold  be  certain,  still,  we  are  not  bound  in 
Cfery  case  to  observe  duier  of  these  rules.  I  think  this  was  a  most  friyolous  objection, 
and  one  which  the  justices  should  not  have  allowed.  Then  the  parties  think  proper 
to  defend,  and  endeavour  to  keep  possession  of  what  they  had  thus  gained.  I  thmk,  in 
the  exercise  of  our  discretion,  it  is  a  most  proper  case  for  granting  costs  against  them. 

Pattxson,  J.  —  The  general  rule  is,  that  costs  go  to  the  successful  party,  and 
QOI^t  so  to  do.  There  may  be  a  strong  case  for  an  exception,  but  tins  is  nothing  of  the 
Idiid.  Here  the  officers  contested  the  rule  of  their  own  accord.  It  is  said  that  it  is 
Bse  a  verdict  being  set  aside  for  misdirection ;  but  it  is  to  be  recollected  that  it  is  not 
ahrm  that  costs  are  withheld  where  the  mistake  is  on  the  part  ci  the  judge  or  Court, 
ior  toe  plainti£F  in  error  obtains  costs.  So  here,  the  Sessions  were  no  doubt  wrong, 
bi^  costs  ought  to  be  given. 

WiLLZAMs,  J.— >The  resistance  to  the  mandamus  was  at  all  events  an  unnecessary 
fBt ;  for  if  proper  attention  had  been  directed  to  the  notice,  it  would  have  i^peared  as 
^hnly  as  could  be  to  be  given  on  behalf  of  the  churchwardens  and  overseers  of  the  poor. 
ViChoot  laying  down  a  general  rule,  I  think  the  prosecutors  of  this  maiuiamMS  ought  to 
km  dieir  costs. 

Rule  abwlwte.  («) 

M.W. 


COURT  OF  QUEEN'S  BENCH. 

Eoiter  Term.— May  6,  1846. 
Thb  Quxxn  v.  Tnx  Inhabitants  op  Kxiohlbt. 

t    '  Siamp'—CopUi  of  ^jMrndnaHom. 

^   tt  tiamp  it  wtpmi  qfth$  doeumeHt  to  wkieh  it  it  t^td,  and  no  dtteription  qfii,  or  tiaitmtni  m 
)r      ioitt  mmmni,  mttd^  tktr^flnrt,  it  ttnt  with  a  eopf  tftkt  dotumtni,  undtr  4  4r  &  ^m,  4,  c.  76, 
a,  79. 

;  tf'VN  appttlp  the  Sessbns  had  confirmed  the  order  of  removal,  subject  to  the  opinion 
^  \jF  of  this  Court,  as  to  whether  the  copies  of  examinations  sent  by  a  removing  parish 
in  miport  of  an  order  for  the  removal  of  a  pauper,  for  whom  it  was  sought  to  set  up 
%  aetttemcnt  l^  apprenticeship  in  the  appellant  parish,  were  sufficient  if  they  contuned 
^  eopy  of  the  indenture,  which  was  stated  to  have  been  produced  before  the  removing 
^aiiBtialMi.  duly  stamped,  but  there  was  no  description  or  statement  of  the  stamp. 

Plnllty  and  Overend,  in  support  of  the  order  of  Sessions. — ^The  single  question  here 

ia.  wiiether  the  stamp  is  or  is  not  part  of  the  document  to  which  it  is  luffixal.  The  copy 

^  the  apprenticeship-deed  produced  before  the  removing  justices  was  sent  in  the  usual 

'^nj,  witiumt  any  description  of  the  stamp.    The  stamp  is  only  a  preliminary  to  the 

^asd  being  received  in  evidence,  and  if  it  was  received,  that  is  sufficient.  The  reception 

«f  cridenoe  firom  a  witness,  in  fact  incompetent,  is  no  objection  to  the  order.    (Reg.  v. 

^itaniMB,10A.  &  B.  699.)     Suppose  the  indenture  had  been  lost,  evidence  might 

\mt  been  received  of  its  contents  without  any  proof  as  to  the  stamp.    (Rea  v.  Bast 

Jbqrlr,  Burr.  S.  C.  151.)    The  stamp  is  never  set  out  on  oyer  of  a  deed.     [Lobd 

DiuiAir.  C.  J.—  It  woidd  not  suffice  in  some  cases  to  state  the  amount  of  the  stamp, 

IS  ffnae  are  denoting  stamps  which  must  be  used.]    This  objection  has  never  beoi 

lde&  before. 

BaO  and  Ingham,  contrk. — ^An  apprenticeship  settlement  cannot  be  gained  unless  the 
ttlD^  lapieviously  affixed.     It  is  therefore  a  condition  precedent  to  &e  validity  of  the 
deed.     Tbis  distinction  was  noticed  in  Rex  v.  Preston  (5  B.  &  Ad.  1028).     It  is 
tDeged,  indeed,  that  it  was  duly  stamped,  but  that  allegation  amounts  to  nothing, 
(c)  Coleridge,  J.,  wm  abicnt  the  whole  of  Trinity  Tenn,  on  aeconnt  of  i 


L^BD  DsvJiLUi.  C-J»-«->i  im  ym  muxk  SneKiMd  to  mpfioit  Aa  piiiidple  wlyck 


xcqiiHxes  diat  aE  tlifi  aanoidoM  dMU  U  seat  bj 

BjaapcanaotbeaMdtobeyrtoltfceAwnmtat,  ItkaatBaowmj  toaiakeapeifat 
qqjy  of  the  imfantnre^  Theiw<1erta«e  kcyawtiro  wMmat;  andiCk  la  itodred.  it  ouq^ 
WprcainnedtohaawftUeniwiawihkr»a»dato  Its 

said  that  tUa  iriA  defieidt  Om  olQect  of  the  Afit»  b^ 

ipn^aaoe.     WhmttqrlicMrthat  adaediaalnpaidiiBf  maj.  if  they  doak 


the  GaoectiMSM  of  Ihe  staan^aak  iior  it  to  ha  ahasa  to  thcat.    tf  soxeaaonabka 
raiUhaai 


^leat  waa  xefiued,  it  vouU  aa  a  jiMtificatian  far  I 
iTTxiaw.  J.---*I  had  SQiK  donbt  ahottt  tiiii.  haft  la  tiiidi  Ite  atam^ 
iaatrament^    TheveCoR^  acofyhaafaeaaacBtiB  thapnaaitcaaa. 

WttiAiLMa>  J.— Itacithgiiaarevcywaapaytaftiiadbawaaat;  it  it  had  becwtk 
woid  "  duly  "  would  not  help  the  case. 
WisBXMijr.  J.  ~  U  neceaaaxy  to  atato  the  afeaaop  at  aB^  I  dh^ 
;  inanftrignt ;  hat  it  ia  not  par  laaary    itiaa»farti<tia>r 
IT. 


COURT    OF   QUEEN'S    BENCH. 
Easter  Term.— April  20  and  25,  1846. 


17  GI«QL2,e.3,t.2»«ur64r7  irfli.4,«.96. 

The  17  Gm.  2,  c.  3,  «.  2,  wkiek  impoM9  a  penmUif  wpom  WHrm§r9  MHUHmg  to  /umUh  a  cflfy  ^t 

rai€fa9timitki^fim  ttmrnd^i^noiw^^kd^^  St%  9Vk.4»eL96. 

THIS  was  an  actionbroaghtagaiaataaaveBKcrfiDr  a  penalty  under  17  Gtoo.  2,  e.S, 
8»  2»  for  not  ddiiFenng  a  copy  of  a  rata  fiortiiwilAi.  There  waa  a  lapae  of  fm 
#ya  betwatn  Ae  daoMad  and  the  hnogiDf  af  tlm  actioa„  aad  the  jbkj  had  fioaadt 
yerdict  for  the  plaintiff. 

Greg  now  moved  for  a  rule  niai  to  arreat  the  judgment,  on  the  grooad  that  the  17 
6eoi  !2.  c.  3,  waa  now  repealed  ^  the  inddentel  effect  of  tile  5  &  7  Wm.  4.  e^  N 
(tfactParochklAaaeaamentAct).  Tbe  dutiea  of  pariah  oflioers  at  the  time  of  the  paan| 
of  tiie  17  Geo.  2  were  rery  much  leas  od«!ou8  than  at  preaent ;  and  if  the  obfeet  ia- 
tended  by  diat  Act  ia  now  attuned  in  anotiler  way,  the  penal  portion  of  the  former  Aet 
will  be  conndered  to  be  repealed.  Axatewaathenmadeiniburcohnana;  itnbw^taaall^ 
fiUa  aizteen.  The  6  9i  7  Wm.  4,  c.  9^,  which  haa  made  importaat  aherationa  aa  t» 
the  ratear  alao  prondea  for  the  publicity  of  the  ratea.  By  the  5th  aeetion,  pmoBa  sated 
ve  entitled  to  take  coniea  or  extracta  from  the  rate  without  paymcat.  {WimmkAM. 
J.— The  Acta  contemplate  dKffinrent  thiaga.  The  17  Oeo.  2  impoeea  a  penalty  foraat 
gi?iii^acopy;  the  hurt  Act  for  refiiainginapection.]  Meg,  t.  jST.  JMaaaA  (2  Q>B.T3%| 
and  Reg,  ▼.  Juetkee  ofSeffolk  (ibid.  85),  uluatrate  the  eflfeet  of  a  aabaeqneat  atMir' 
vpcm  a  former  one,  without  an  exprees  lepeafiag  danae. 

C^.  eda*.  vaJh 
Oa  a  aubaeqiient  day  (April  25)  the  Court  leftiaed  the  role ;  bri^  expreaamg  tfcdr 
opinion  that  the  17  Geo.  2,  c.  3,  waa  not  repealed. 

RitUrefmd. 
X.W. 


COURT  OF  QUEEN'S  BENCH. 
JBoiter  Term.^Aprafi9,  1846. 

ThB  QuUN  9.  TrB  IlTBABITAJfTt  OV  HxOH  BlCXUrOTOV. 

q^  €m  9TitT  ^rtmeml^  the  on^  evidmut  qf  ekargeMHfy  UUtm  i^/^  At  removiitff  Jmtkm  INV 
'  Btirtffleaie  muUr  7  i(S  Vict.  e,lOl.  A  eoyy  qf  tM»  wa»  nmi  wlA  ikt  vtAer  €jrmmimtiti9M,  tmd 
mfktmi^ikBeof^wMwriiUm^  ^ ikk eeri^kaU wm  fWVJMif  Is  mddemew^  ui,  imo  qf  htr 
M4m^9  jmtHem  ^  the  pme9^  ikt  mwufy  qf  IMwis  mti  (uMi^  thtartm,  SepUmbmr  V^ 
li44.'*  Tkm/hihw9i«99pyqfik9  9ipmhHruqf$mojmiiemqfiitmm€umm€aiik€remo9im^ 
Hem,  TktummmqfUtpwpenmimiktud  in  tknetrHfieaUwtn  tk§  same  as  ihow  mentioned  in  tk$ 
erder  pf  removal,  hti  there  were  no  other  espreu  worde  qf  reference  oridenHiteation: — Heid,  thai 
there  woe  eufieient  eeidenee  that  the  eertijleate  woe  produced  in  the  comree  qfthe  ittfedry  t9uMn§ 
the  eettlemeni  qfthepampere  actual^  removed^  and  that  thcjf  eeero  the  pmtpen  mamod  ihereim. 

ON  appeal  agcunat  an  order  of  removal  from  Adierington  to  High  Biddngton,  the 
Sesaionf  confirmed  the  order,  subject  to  a  case,  contaimng  a  single  question  as 
to  the  evidence  of  diargeabilitj.  The  only  evidence  of  duogeabilitjr  poduced  before 
ht  removing  justices  was  contained  in  a  cvtificate  under  7  &  8  Vict.  c.  101,  which 
UsaafiillowB:-— 

"The  Board  dt  Guar£ans  of  the  Barnstaple  Union,  in  die  county  of  Devon,  do 
ereby  oertify,  that  on  the  7th  of  December  instant,  Ann  Ford,  wife  of  John  Ford,  and 
lioniias,  aged  about  nine  years,  Mary  Ann»  aged  about  seven  years,  Triphena,  aged  about 
mr  yean,  and  John,  aged  about  one  year,  her  children,  became  and  are  now  diaigeable 
>  flie  parish  of  Athwrington  in  the  said  union ;  in  testimony  whereof,  the  common  seal 
Fliie  said  guardians  was  hereunto  affixed,  at  a  meeting  of  their  board,  this  IStli  d&y  of 
qpCember,  1844.  (L.S.)  A.  S.  Willett,  presiding  chairman  of  the  said  board ;  counter- 
pied  by  J.  8.  Clay,  cferk  to  the  Board  of  Ghiardians  of  tiie  Barnstaple  Union."  A 
mw  of  this  was  seat  to  the  i^[>pellants,  and  to  it  was  ajmended  the  following  note  :— 
llus  certificate  was  received  in  evidence  by  us,  two  of  her  Majesty's  justices  of  the 
Moe  finr  the  county  of  Devon,  and  acting  therein,  the  13th  day  of  Sqrtember,  1S44. 
.  Dene.  James  Whyte.** 

Hie  other  examinadons  were  solely  as  to  the  settlement.  The  order  of  removal  was 
r  lemoving  the  paupers,  whose  names  and  ages  were  the  same  as  in  the  certificate. 
Tlie  grounds  of  appeal  were,  that  the  examinations  contained  no  sufficient  evidence 
Mfc  Ae  paupers,  or  any  or  either  of  them,  were,  at  the  date  of  the  apj^ication  for  malang 
wb  oiuer,  chargeable  to  the  parish  of  Atherington ;  that  it  did  not  appear  by  the  said 
BMnJnationw,  that  any  certificate  of  the  chargeability  of  the  said  paupers,  or  any  or 
idler  of  them,  was  produced  or  proved  before  the  justices  at  the  making  of  the  said 
rder  of  removal.  For  that  it  did  not  appear  that  the  parties  named  in  the  said  copy 
f  a  certificate  of  chargeability  were  the  same  parties  touching  whose  settlement  the 
M  examinations  and  &e  said  order  of  removal  of  the  12th  and  ISth  September  were 
npectively  taken  and  made.  The  Sessions  overruled  the  objections,  and  confirmed 
K  order. 

^  Greemoood,  with  whom  was  Rowe,  in  support  of  the  order  of  Sessions. — ^The  objec- 
IQU  made  is  twofold.  1.  lliat  the  present  examinations  do  not  shew  that  the  chaige- 
idity  was  legally  made.  2.  That  it  does  not  appear  that  the  certificate  produced 
dateid  to  the  paupers  removed.  As  to  the  first  point,  the  certificate,  as  it  may  be  called, 
laltc^ther  unnecessary.  The  7  &  8  Vict.  c.  101,  s.  69,  under  which  this  certificate 
Is  given,  enacts  that  such  certificate  shall  be  sufficient  evidence  of  all  the  fiacts  stated 
herein,  and  no  further  evidence  of  chargeability  shall  be  required.  A  copy  of  this  cer- 
ficate  was  sent*  according  to  the  Poor  Law  Amendment  Act,  and  that  is  all  which  is 
Masary.    But  even  assuming  diat  any  such  form  of  exhibit  be  necessary,  it  suffi- 
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dently  appears  npon  the  documents,  that  the  certificate  was  prodaoed  witii  re&reDoe 
to,  and  pending  the  inquiry  into,  the  settlement  of  the  paupers  named  in  the  order  of 
lemovaL  It  purports  to  have  been  produced,  upon  the  same  day,  before  justices  of  the 
same  name  as  those  who  made  the  order,  and  all  the  paupers  named  in  it  are  of  the 
same  names  as  those  in  the  order  of  removal.  It  is  not  very  likely  there  were  two 
Triphena  Fords  brought  before  the  justices  the  same  day.  It  will  be  contended  tint 
the  whole  was  one  and  the  same  proceeding ;  such  intendments  hare  been  made  as  t» 
convictions.  (See  Resv.  Thompson,  2  T.  R.  18 ;  Bexv.  Beimeit,  6  T.  R.  75 ;  Rex  t.  Swd- 
hw,  8  T.  R.  285 ;  Rex  ▼.  Crisp,  7  East,  389, 393.)  The  Sessions  were  quite  correct, 
therefore,  in  inferring  that  the  certificate  was  produced  at  this  inquiry.  2.  Hie  certifi- 
cate being  produced,  there  was  no  necessity  to  have  any  one  to  identify  the  paupers  u 
the  persons  named  in  the  certificate.  It  is  dear  that  they  were  the  same.  Their  »• 
spective  names  and  ages  agree  in  every  respect.  It  is  a  question  of  fact  for  die Justies 
to  determine,  and  is  not  to  be  received  by  this  Ck)urt.  Reg.  v.  Stow/ord  (2  Q.  B.  5i6), 
which  may  be  relied  upon  by  the  other  side,  is  distinguishable.  That  only  deddadtiul 
one  Jackman,  mentioned  in  the  grounds  of  appeal,  could  not  be  Md  to  be  tiie  ssai^ 
Jackman  as  one  mentioned  in  the  examinations,  without  some  words  of  refaenoe  m' 
identification. 

The  CouBT  then  called  upon 

Merivale  (with  whom  was  M,  Whyte).  —  It  is  dear  that  to  support  an  order  of  s^ 
moval,  evidence  that  the  identical  paupers  removed  are  chargeable  is  necessary.    Tb 
certificate  is  a  mode  of  proof  substituted  for  the  more  usual  one  by  witnesses,  as  the 
relieving  officer,  for  instance.    It  must,  therefore,  be  shewn  that  the  certificate  was,  ia 
ibct,  produced  before  the  magistrates  m  the  inquiry,  just  the  same  as  if  a  witness  hid 
been  examined.    It  is  not  so  shewn.    The  case  finds  expressly  that  the  ''  paper  wind 
purported  to  be  a  certificate  of  chargeability  appeared  to  be  a  copy,  the  signatures  wot 
copies,  and  the  places  of  the  seal  were  marked  with  the  letters  L.  S.'*   How  te 
is  it  proved  to  be  the  certificate  produced  ?   It  is  no  exhibit,  as  it  is  called,  for  it  is  not 
authenticated  as  a  copy,  but  is  only  a  copy  of  certain  word^  attached  to  a  certificate^ 
which  may  or  may  not  have  been  produced  pending  the  inquiry  as  to  the  settlement 
^  these  paupers.     (He   referred  to  Reg.  v.   Shpston-f^^^Siam',   6  Q.  B.  119.) 
2.  The  identity  of  tiie  parties  referred  to  in  the  certificate,  and  these  received,  ii 
in  no  way  shewn.     There  have  been   several  recent  cases  upon  this  and  analo* 
gous  subjects,  and  the  circumstances  that  the  certificate  and  tiie  order  of  removil 
were  sent  at  the  same  time,  and  that  the  names  of  the  parties  are  the  same,  are  not 
suffident.  (Reg.  v.  How,  11  A.  &  E.  159  ;  Reg.  v.  Stoektoft-f^^'Tees,  2  New  Sess.  Gu. 
in^d,  354) ;  and  as  to  the  supposed  intendments,  Reg.  v.  Tordoft  (5  Q.  B.933)  shevi 
they  cannot  be  made.    Identity  must  be  proved  when  a  previous  conviction  is  brought 
forward  against  a  person.  , 

Lord  Dbnm ak,  C.  J. — I  have  no  doubt  about  it.    The  Sessions  were  quite  n^ 

Ordet  toidiinui» 

E.  W. 
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COURT  OF  QUEEN'S  BENCH. 

Easter  Term.-^ApHl  17  aiirf26, 1846. 

Saukdbrs  v.  Thb  Guardians  op  St.Nbots. 

Board  qf  guardiam — Cdntraet  umder  ttal^-Neemariet, 

Iron  gatei  Vfere  mpplitd  to  a  worihotue^  but  no  order  under  eeal/rom  the  hoard  qf  guwrdUne 

mm  frooed.    It  woe  ehewn^  however,  thai  thegatee  had  been  frequently  eeen  by  membere  qf  the 

b§mrdf  and  the  Jury  found  ejfpreetly  thai  they  were  neeeeeariee,  and  a  verdict  woe  entered  fir  the 

.  pMmtif.-^Held,  upon  motion  for  a  new  triai,  that  there  wae  no  ground  for  dieturbing  the  fer^. 

GUNNING  moved  for  arule  nisi  to  set  aside  the  Terdict  for  the  plaintiff  in  this  case, 
^  as  against  evidence,  and  for  a  new  trial.  It  was  an  action  against  a  board  of 
gmidians  for  work,  and  laboor,  and  materiab,  for  having  supplied  some  iron  gates  to  a 
workhouse.  No  order  under  seal  was  proved  by  the  pluntiff,  but  it  appeared  that  the 
defendants  had  frequently  seen  the  gates  after  they  were  put  up,  and  the  jury  further 
fimnd  expressly  that,  in  didr  opinion,  they  were  necessaries. 

Cur,  adv.  wdt* 
On  a  subsequent  dav  (April  25th), 

Loan  Dbnman,  C.  /.,  said — ^We  have  seen  our  brother  Fkrke,  who  is  not  dissatisfied 
widi  the  verdict.  The  objection  to  the  want  of  the  seal  is  removed,  the  jury  having 
iMUid  that  they  were  necessaries,  and  that  the  defendants  had  adopted  the  contract. 

RmU  refiised. 
.  M.W. 


COURT  OF  QUEEN'S  BENCH. 

Easter  Term.— Aprils,  1846. 

Thb  Qtjbbk  v.  RicHARn  JoNBS.(a) 

Poor.raie^Bxen^tione  under  6^7  Viet,  e,  Z^^Religioue  TYaet  Society. 
jr#  sseUty  is  entitled  to  the  exemption  from  rates,  cot^erred  tgfon  certain  societiee  by  6  ^  7 
■  Vbet.  c.  36,  wdeee  ite  lawe  exyreeely  and  in  terme  prohibit  any  dividend,  gift,  divieion,  bonne  im 

tmouey,  into  or  between  any  qf  ite  membere,  according  to  thefiret  section  of  that  Act. 
BembtCf  that  eodeOee  the  primary  o^fect  qf  which  ie  the  dieeenUnation  qfreHgioue  knowledge^-aefor 

iaetanee,  the  Beligioue  Tract  Sodet-^are  not  within  the  description  given  by  the  Act,  although 

incidentally  Uteraiure  may  be  advanced.(b) 

ON  appeal  against  a  certificate  of  exemption  from  rates,  given  under  the  6  &  7 
Vu5t.  c.  36,  by  Mr,  Tldd  Pratt,  to  the  Religions  Tract  Society,  in  respect  of 
lllieir  business  premises  in  Paternoster  Row,  the  Ck)urt  of  Quarter  Sessions  quashed 
tfie  certificate,  subject  to  the  opinion  of  the  Court. 

(«}  See  Reg.  r.  Poeoek,  to  be  reported  in  the  next  owner,  tnd  oecnpied  \fj  it  for  the  trmneaction  of  its 

muskte.  bniiiieii,  and  for  earrying  faito  effect  ito  porpoiee ; 

{h)  The  lint  eeetion  of  the  Aet,  npon  whieh  this  provided  that  tneh  eoeiety  thall  be  supported,  whoUy 

OM  was  dedded,  is  as  follows : "  That  from  and  after  or  in  part,  by  annual  Tohmtary  contributions,  and 

Ike  Itt  day  of  Oct.  1843,  no  person  or  persons  shall  shall  not,  and  by  its  laws  may  not,  make  any  divi- 

baaaaeased  or  rated,  or  liable  to  pay  any  county,  dend,  gift,  dlTision,  bonus  in  money,  unto  or  be- 

boraagh,  or  parochial,  or  other  local  rates  or  cesses,  tween  any  of.  its  members ;  porided  also,  that  such 

la  mpeet  of  any  land,  houses,  or  buildings,  or  parts  society  shall  obtain  the  certmcate  of  tha  Barrister* 

of  koasea  or  bufidings,  belonging  to  any  society  fai-  at-law,  or  the  Lord  AdToeatt,  as  hereiBafker  men* 
aUftBted  for  the  purposes  of  sdentiiie  Hteraturs,  or  -  tioned.'' 
tta  Aaa  prts  cscfaulntyy  either  as  a  ttnaat  or  the 


Robinson,  in  support  of  the  order  of  SeanonB.— TTie  Religioiii  TVaet  SocmIj  n  not 
within  the  description  given  by  the  Act,  of  societies  which  may  be  exempted  from  ntH. 
There  are  two  fatal  objections.  The  first  is,  that  its  present  kws  preftnt  tiie  stitHle 
appl3ring,  even  if  its  general  object  and  character  should  be  held  to  be  within  the  kta^ 
tion  of  the  Act.  The  first  aeilioii,  arnon^  other  things,  seqnires  that  the  sock^ 
which  claims  exemption  "  shall  not,  and  by  its  rules  may  not,  make  any  dividend,  gift, 
division,  or  bonus  in  money,  unto  or  among  any  of  its  menters."  lie  ndes  of  fioi 
society  contain  no  such  prohibition.  It  may  be  that  its  funds  are  not  made  a  soane 
of  profit,  but  such  an  applicatbn  of  them  is  not  fbrUdden.  It  may  even  be  contendei, 
that  the  funds  are  applied  in  this  way,  for,  by  rule  5,  subscribers  Me  allowed  to  p»- 
chase  at  reduced  prices,  so  that  they  do,  in  fieust,  gain  by  a  seduction  of  price*  meh 
arises  only  from  tiie  funds  of  the  socie^  covering  the  loss.  It  is  a  spedea  of  pmtL 
So  also  the  9th  rule  is:  ''  That  the  committee  be  anthoriaed  to  grant  to  cUigf»ai« 
pther^^ministers,  who  may  make  ooUeetioiia  for  the  society,  a  letom  of  traota.  If  •- 
quired,  to  the  amount  of  half  of  such  collections ;  and  that  when  their  remittanceB»  tf 
one  or  more  periods,  shall  amount  to  twesty  guineas  or  upwaids,  the  deigyiuan  ti 
minister  be  considered  a  member  for  life,  and  be  presented  with  a  set  of  tlie  mxkltf/k 
first  series  of  tracts."  It  is  supposed  and  intended  that  these  ahoold  be  iKiUibuiii 
but  there  is  noUiing  to  prevent  the  members  firam  sellii^  Ibem*  But  even  if  the  nM 
do  not  prevent  the  society  firom  obtaining  exemptioQ  imder  the  Act,  it  is  not  %Mk 
either  of  the  classes  named  in  the  first  seetion.  It  is  not  a  society  *'instltated  ford 
purposes  of  science,  literature,  or  the  fine  arts  exclusively."  It  is  plain,  that  *'Gl^ 
rature  "  is  the  only  possible  head  under  which  it  could  be  raided.  But  can  it  be  aii 
to  be  a  society  for  the  pmposea  of  literature  ezdoiively  ?  Its  rerj  first  rule  is  aiit 
kws:  "That  the  society  be  denominated  the  ILt&pmmTndt  Society;  tiieoljeettf 
whidi  is,  the  circulation  of  small  rdifiam  books  and  Ueatista  in  fornga  eonntrisi^^ 
well  as  throughout  the  British  dominions."  The  fifteenth  is :  "  That  the  subsontiB 
solicited  be  employed  as  a  means  of  enabling  the  society  to  distribute  and  sdS  Ai 
tracts  at  a  cheap  rate."  All  its  reports,  and  the  whole  course  of  its  proceedings,  ml 
directed  to  the  teaching  of  Christianity,  and  the  spread  of  reltgwus  knowledge.  [Lent 
Dbnm AN,  C.  J. — Is  not  this  done  by  literary  means  ?]  Incidentally  literature  is  uNi 
but  only  as  the  vehicle  of  religious  instruction.  Even  when  they  do  publish  or  civBS> 
late  books  upon  any  other  subject,  they  are  always  written  with  a  view  to  the  religMi 
improvement  of  the  reader,  and  his  foture  sahation.  it  m  statod  expressly,  that  scki* 
tific  books  are  written  with  religious  views.  They  do  not  even  teach  theology  ga0> 
rally,  or  as  a  science,  but  wiHi  nanow  and  sectarian  noCioBS,  excluding  all  that  £ftB 
from  their  own  particular  opinions.  It  is  not,  therefore,  instituted  for  Hterary  puipoai 
exclusively.  Would  not  its  leading  menibert,  or  the  sofbsoribers  to  it,  be  shocksd  it 
its  being  so  called  ?  If  it  be  witlun  the  Act,  because  literature  is  incidentally  uei 
even  so  might  the  Anti*Ck)m  Law  League  daim  exemption,  if  it  oonfimed  ita  enrtte 
to  printing  and  circulating  publications.  On  these  grounds,  the  exemption  am/k 
be  allowed,  and  the  order  oi  Sessions  must  be  suj^KMrted. 

Talfowrd,  Seijt.,  contriu— The  first  objection  can  eaaQy  be  remedied,  if  it  be  hril 
valid :  but  the  words  "shallnot,"  or '*  may  not,"  cannot  have  the  meaning  contended  fc; 
or  the  statute  would  be  a  dead  letter.  It  must  be  taken  with  reference  to  the  iiiiMi 
stance  when  it  was  passed ;  and  in  none  of  the  litenury  and  scientific  aodetiss,  iriAk 
were  eridently  intended  to  be  exempted,  will  there  be  such  an  express  pmUbitiMh 
It  means  societies,  by  whose  laws  no  such  dirision  is  oontemplated,and  where  itwNU 
be  against  the  very  fundamental  constitution  of  the  society  to  make  audi  diMB 
The  Court  of  Chanceiy  would  interfere  to  prevent  such  a  division,  whether  tiiers  iM 
such  a  written  rule  or  not.  [Wiohtman,  J. — You  say  that  the  affirmative  laws,  as  li 
the  disposition  of  the  funds,  are  equivalent  to  an  express  prohibition  ?]  Yea.  Toii^ 
sert  such  a  rule  would  have  been  thot^t  a  gratuitous  insult  to  the  trustees  or  penoal 
who  had  the  management  of  the  funds.  TiJce,  for  instance,  the  Literary  Ftand  or  Iki 
Oedogical  Society.  Then  there  is  not,  m  fiM$t,  any  breach  of  the  rule.  The  ruksfll 
the  society  which  have  been  cited  do  not  authorise  a  division  of  the  profiCa,  but  toab 
allow  a  species  of  commission.  The  rulsa  do  not  permit  any  dirisioii,  and  that  iiil 
which  is  required  by  the  statote.    But  the  Mtt  teporlifld  qiMtiM  is»  iriiettar  He 
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Rdigions  IVact  Society  is  within  the  statute  ?  It  no  doubt  was  instituted,  and  is  ear- 
ned on,  for  the  advancement  of  religious  knowledge ;  but  is  it  therefore  to  be  deprived 
of  tiiia  exemption  in  respect  of  its  literary  purposes,  because  its  ulterior  object  is  one 
amdi  higher  and  nobler  than  merely  literary  ?  It  does  forward  literature — it  works 
tlnoiigh  means  of  books  exclusively-^it  does  not  even  expend  its  money  in  supporting 
fRadhera  in  any  way.  It  possesses  the  copjrright  of  many  works,  employs  translators, 
pobliahes  books  on  science,  such  as  geology  or  natural  history ;  and  it  is  strange  to 
aaj  that  these  are  not  literature  because  they  are  written  with  a  religious  spirit.  Among 
tbe  works  circulated  are,  for  instance,  "  Pil^m's  Progress,"  "  Butler's  Works."  Would 
not  a  writer  of  tracts  for  this  society  be  entitled  to  relief  as  a  literary  man  from  the 
Utenury  Fund  ?  Could  it  be  denied  that  a  society  instituted  for  the  cultivation  of  taste, 
iriuch  should  seek  this  object  solely  by  selling  cheap  models  and  copies  of  works  of 
ttl;. would  be  within  the  words  "for  the  purposes  of  the  fine  arts  ?"  Religion  is  the 
lig^beat  species  of  literature,  and  the  source  of  all  that  is  most  valuable  in  literature. 
Tbm  Greek  drama  was  the  highest  national  literature,  but  still  it  was  religious.  Lord 
Bacon,  in  his  Instauratio  Magna,  lib.  8,  cap.  3,  thus  speaks  of  religion  and  literature — 
ff  Hbc  cum  cogitamus  non  possumus  in  eam  spem  animum  erigere,  ut  existimemus  tertiam 
twie  literarum  periodum  duas  illas  priores  apud  Graecos  et  Romanes  longo  intervallo 
Jipomtnram.  Veniamus  nunc  ad  eam  sdentiam  qu&  caruenmt  duse  iUse  fuisse  tem- 
jnram  periodi  (neque  enim  tanta  illis  felidtas  concessa  est)  sacram  dies  et  divinitus 
■iniimtBiu  theolo^am  cunctorum  laborum  ac  peregrinationum  humanorum  sabbatum 
•6  partum  nobilissimum." 

LoBD  DxNif AN,  G.J.— It  appears  to  me  that  there  is  no  doubt  that  this  sociehr  is 
^ ';  within  the  requirements  of  the  statute.     That  expressly  requires  that  the  society 

1  not,  and  by  its  rules  may  not,  make  any  dividend,  gift,  division,  bonus  in  money, 
or  between  any  of  its  members.  It  is  not  enough  that  there  is  nothing  in  the 
i  to  permit  sudi  a  division,  but  they  must  expresdy  prohibit  it.  This  society  is 
MC;  therefore,  within  the  provision.  We  are  also  asked  as  to  the  other  point,  and 
Htboiigh  we  give  no  decision  upon  it,  as  it  is  unnecessary  to  do  so,  yet  I  must  say 
Hnt  I  entertain  very  strong  doubts  about  it.  It  is  a  forced  construction  of  the  words 
Id  say  that  it  is  a  society  for  literary  purposes,  because  religion,  which  it  seeks  to 
^praad,  is  in  one  sense  the  highest  species  of  literature.  I  see  no  reason  why  societies 
■f  tfiis  kind  should  not  have  been  exempted ;  but  if  it  was  the  intention  of  the  legisla^ 
IDB  to  indnde  them,  it  is  strange  that  literature  should  be  put  after  science. 

Pattisok,  J. — I  think  the  first  objection  is  fatal.  The  words  of  the  statute  are 
pbin  and  distinct :  "  Shall  not  and  may  not "  render  a  prohibitory  law  essential.  The 
0ber  question  is  not  before  us  for  a  judicial  decision,  but  as  at  present  advised,  I  cannot 
Hdnk  that  the  Reli^ous  Tract  Society  can  be  said  to  be  a  society  for  literary  purposes 
odnsively.  Throughout  its  publications  the  ostensible  object  is  to  spread  religious 
bowledge,  and  it  does  not  become  a  society  for  literary  piurposes  exclusively,  bemuse 
jnsidentally  literature  may  be  spread  also. 

WiLUAMS,  J. — ^I  am  of  the  same  opinion.  The  benefit  given  by  the  Act  is  an 
turmptiTTn  from  a  legal  liability,  and  the  provisions  of  the  Act  must,  therefore,  be 
Strict^  fulfilled.  There  must  be  a  prohibitory  rule  according  to  the  first  section  of  the 
flafntr  I  also  think  that  this  society  is  not  within  the  general  description  of  societies 
tlpt  axe  entitled  to  exemption. 
.  WxoHTMAN,  J.— The  requisite^  of  the  statute  must  be  strictly  complied  with,  as  it  is 
Is  exempt  particular  bodies  from  the  general  law.  The  first  objection  is,  therefore, 
foodusive.  It  may  be  difficult  to  say  what  the  meaning  of  the  words  "  purposes  of 
Ilentnxe  "  may  be,  but  I  do  not  think  this  society  is  within  the  Act. 

Order  of  Sessions  confirmed,  (a) 
(•)  See  the  next  case,  which  wm  decided  in  Trinity  Term. 
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COURT  OF  QUEEN'S  BENCH. 

Trinity  Term.— June  3,  1846. 

Thb  Queen  v,  Thomas  Pocock. 

Exemption  from  rates  under  6^7  Vict,  e,  36 — Time  for  appeai. 

The  British  and  Foreign  School  Society,  which  it  eetabliehed  for  the  general  spread  ^f  i 
among  the  manvfacturing  and  labouring  classes,  is  not  a  society  within  the  meaning  q/  the  Bifl 
Viet.  c.  36,  s,  I,  which  exempts  societies  instituted  for  the  purposes  qf  science,  Uteraimre,  ertk 
fme  arts  exclusively,  from  parochial  rates.  The  Court,  therrfore^  quashed  an  order  qf  Setskae, 
confirming  a  certificate  given  by  the  barrister  under  that  Act,  exempting  the  buildings  aeev^sd  If 
the  Normal  school,  belonging  to  and  supported  by  the  society,  nudnlyfor  the  instruetien  i 
adult  teachers. 

The  6th  section  gives  two  periods  within  which  a  rated  inhabitant  may  appeal  to  the  Sessions  i 
the  barrister's  certificate.    First,  four  calendar  months  next  after  the  first  asseeemeni  u 
the  filing  of  the  certificate,  or  four  calendar  months  qfter  the  first  aeseeemeni  qfter  i 
claimed  by  the  society,  whether  the  certificate  has  been  filed  or  not. 

Semble,  that  a  society  is  not  at  any  time  protected  by  the  certificate  alone,  but  must  also  ekew  thetU 
is  within  the  other  provisions  qf  the  1st  section. 

ON  appeal,  the  Sessions  had  confirmed  a  certificate  made  under  the  6  &  7  Vkt 
c.  36.  by  the  barrister  thereunto  authorized,  whereby  he  certified  that  a  Nonail 
achool,  belonging  to  the  British  and  Foreign  School  Societ{r«  ought  to  be  exempt  fima 
rates  as  an  establishment  for  the  advancement  of  literature^  science,  or  the  fine  arts, 
within  the  meaning  of  the  Act,  subject  to  the  following  case. 

This  was  an  appeal  by  lliomas  Pocock,  being  a  person  assessed  to  a  rate  made  on 
the  4th  day  of  March,  1845,  by  the  trustees  of  the  south  district  of  St.  (George  tk 
Martyr,  in  the  borough  of  Southwark,  under  10  Oeo.  4  (local  Act),  intituled  '*  Aii  Att 
for  watching,  lighting,  cleansing,  and  improving  the  roads,  streets,  and  other  pobKe 
passages  and  places  leading  from  Stones'  End,  Blackman-street,  to  the  Fishmoogsn' 
Almshouses,  Newington,  and  from  thence  and  from  Stones'  End  as  aforesaid,  towirii 
Blackfiriars,  Waterloo,  and  Westminster  bridges,  and  the  parts  adjacent  or  neir 
thereto,  within  the  parish  of  St.  Gkorge  the  Martyr,  in  Soudiwark,  in  the  county  of 
Surrey,"  against  the  decision  of  John  Tidd  Pratt,  Esq.,  being  the  bazrister-at-kw  ip- 
pointed  for  the  time  being  to  certify  the  rules  of  friendly  societies  in  England ;  and  oa 
the  trial  at  the  last  Midsummer  Sessions  for  the  county  of  Surrey,  the  Court  Hiamiw^ 
the  same  appeal,  subject  to  the  opinion  of  the  Court  upon  the  facts  hereinafter  stated. 

By  the  50th  section  of  the  Act  10  Greo.  4,  c.  128,  it  is  enacted,  that  all  diaxitaUe 
institutions  within  the  said  district  shall  be  rated.  By  the  6  &  7  Vict.  c.  36,  s.  1 ,  ocHaia 
societies  are  exempted  (see  the  section  at  length,  suprd).  Section  3  enacts,  tlMt  diree 
copies  of  the  rules  of  such  societies  shall  be  submitted  to  such  barrister,  who  shall  eer- 
tify,  on  each  copy,  that  the  society  is  entitled  to  the  eitemption  under  the  statute,  md 
that  one  of  such  certified  copies  shall  be  returned  to  the  society,  another  ahaU  be 
retained  by  such  barrister,  and  the  third  "  shall  be  transmitted  by  such  barrister  to  tbe 
clerk  of  the  peace  for  the  borough  or  county  where  the  land  or  buildings,  in  respect  cf 
which  the  exemption  is  claimed,  shall  be  situated,  and  shall  by  him  be  laid  before  tbe 
recorder  or  justices  for  such  borough  or  county,  at  the  General  Quarter  Sessions,  or 
adjournment  thereof,  held  next  after  the  time  when  such  copy  shall  have  been  so  cer- 
tified and  transmitted  to  him,  and  the  recorder  or  justices  are  required  to  allow  and 
confirm  the  same,  and  such  copy  shall  be  filed  by  the  clerk  of  the  peace  with  the  nfls 
of  the  sessions  of  the  peace  in  his  custody,  without  fee  or  reward." 

The  6th  section  provides,  "  That  any  person  or  persons  assessed  to  any  rate  bam 
which  any  society  shall  be  exempted  by  this  Act,  may  appeal  from  the  decision  of  tke 
said  barrister,  or  Lord  Advocate,  in  granting  such  certificate  as  aforesaid,  to  the  ssid 
Court  of  Quarter  Sessions,  within  four  calendar  months  after  the  first  assessment  of 
such  rate  made  after  such  certificate  shall  hftve  been  filed  as  aforesaid,  or  within,  fror 
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odendar  months  next  after  the  first  assessment  of  such  rate  made  after  such  exemption 
shall  have  been  claimed  by  such  society,  such  appellant  first  giving  to  the  derk  or 
secretary  of  the  society  in  question  twenty-one  days'  notice,  previously  to  the  sitting 
of  the  said  Court,  in  writing,  of  his  mtention  to  bring  such  appeal,  together  with  a 
statement  of  the  grounds  thereof." 

The  British  and  Foreign  School  Society,  in  August,  1844,  caused  three  copies  of  all 
their  laws,  rules,  and  regulations  for  the  management  thereof  (duly  signed  and  coun- 
tersigned), to  be  submitted  to  the  barrister-at'^law  appointed  to  certify  the  rules  of 
finendly  societies  in  England,  for  the  purpose  of  ascertaining  whether  such  society  was 
entitled  to  the  benefit  of  the  last-mentioned  Act,  and  such  barrister,  on  the  22nd  day 
of  the  same  month  of  August,  gave  a  certificate  on  each  of  the  said  copies,  that  the 
Mid  society  so  applying  was  entitled  to  the  benefit  of  the  Act ;  and  one  of  such  copies, 
when  so  certified,  was  returned  by  the  sdd  banister  to  the  said  society ;  and  another 
.of  the  said  copies,  when  so  certified,  was  transmitted  by  the  said  barrister  to  the  clerk 
of  the  peace  for  the  county  of  Surrey,  and  by  him  laid  before  the  justices  of  the  peace 
far  the  county  of  Surrey,  at  the  adjournment  of  the  General  Quarter  Sessions  for  the 
Sttd  county,  held  on  September  9,  1844,  and  by  them  allowed  and  confirmed ;  and 
ndi  copy  so  laid  before  the  justices,  and  allowed  and  confirmed,  was  filed  by  the  said 
dak  of  the  peace  with  the  rolls  of  the  sessions  of  the  peace  in  his  custody,  on  th^ 
ittd  9th  day  of  September. 

The  first  assessment,  after  the  certificate  was  filed,  was  made  on  the  1st  of  October,w 
1844.  Notice  of  such  certificate  having  been  granted  and  filed  was  given  to  the  coUector- 
flf  the  rates  on  a  certain  day  in  November,  1844,  but  there  was  no  proof  that  the 
tmstees  were  cognizant  thereof  until  formal  notice  was  given  to  them  on  the  6th  of 
JUHToary,  1845. 

The  next  assessment  was  made  on  the  4th  day  of  March,  1845,  the  notice  and  state- 
iMnt  of  the  grounds  of  appeal  is  dated  and  was  served  on  the  7th  day  of  June,  1845  ; . 
•Dd  the  app^  was  entered  and  tried  at  the  Quarter  Sessions  for  the  county  of  Surrey, . 
llolden  on  the  1st  day  of  July,  1845. 

The  property  in  respect  of  which  the  exemption  is  claimed  by  the  said  society  con- 
ifati  of  certain  land,  houses,  and  buildings,  belonging  to  the  British  and  Foreign  School 
Society,  situated  in  the  Borough-road,  within  &e  said  district,  in  the  parish  of  St. 
Geofge  the  Martyr. 

By  the  laws,  rules,  and  regulations  of  this  society,  and  according  to  which  it  is  carried 
on,  it  is  amongst  other  things  provided,  that  this  institution  shall  be  designated  "The- 
lastitution  for  promoting  the  Education  of  the  Labouring  and  Manufacturing  Classes  of 
Bodety,  of  every  religious  persuasion ;  and  for  the  purpose  of  making  manifest  the  extent 
•f  ita  objects,  the  titie  of  the  sodety  shall  be.  The  British  and  Foreign  School  Society." 
The  mlea  further  provide,  that  a  school  is  to  be  maintained  by  it  to  educate  children. 
31  ]•  to  support  and  train  up  young  persons  of  both  sexes  for  supplying  teachers  to  the 
ahsbitants  of  all  such  places  in  the  British  dominions,  at  home  and  abroad,  as  shaU 
he  desirous  of  establishing  schools  on  the  British  system.    It  is  to  instruct  all  persons, 
fHMther  natives  or  foreigners,  who  may  be  sent  from  time  to  time,  for  the  purpose  of 
keing  qnalified  as  teachers  in  this  or  any  other  country.    The  school  is  to  be  open  to 
Ike  puddic  for  the  purpose  of  exhibiting  the  system  of  teaching  and  training.    All 
"^'i^  which  are  supplied  with  teachers  at  the  expense  of  this  institution  are  to  be 
to  the  children  of  parents  of  all  religious  denominations ;  and  readmg,  writing, 
metic,  and  needle-work  shall  be  taught.     That  the  grand  object  of  this  mstitution 
hriog  to  promote  education  in  general,  any  application  for  the  training  of  a  teacher 
Mthe  expense  of  the  person  thus  applying  will  be  attended  to,  although  such  intended 
nhool  is  not  to  be  conducted  on  the  extended  principles  of  this  institution.    The  rules 
Ao  proride  for  the  appointment  of  ofiBcers  and  of  a  committee  selected  from  the  sub- 
HSibers,  by  whom  the  affairs  of  the  society  are  to  be  managed ;  and  that  no  member  of 
Ike  committee  shall  receive  any  pecuniary  advantages  from  the  society,  nor  shall  the 
loeiety  make  any  dividend,  gift,  division,  or  bonus  in  money,  or  otherwise,  imto  or  be- 
tween any  of  its  members.    The  society  is  carried  on  pursuant  to  these  rules,  and  the 
i|Bd  snd  buildings  are  occupied  for  carrying  into  effect  the  purposes  of  the  society. 
*l»  Nansal  school  for  the  instruction  and  training  of  teachers  forms  the  principal 
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part  of  this  injstitatioii,  and  is  divided  into  twelve  classes,  in  which  lectures  are  ghea 
on  grammar  and  English  composition;  elocution,  readings  in  prose  and  poetiy; 
arithmetic  and  mathematics,  including  the  first  principles  of  aritiimetic,  from  I>e  Mor- 
gan ;  geometry ;  books  2,  3,  4,  5,  and  6  of  Euclid's  Elements;  the  elements  of  aigidn 
and  trigonometry ;  model  lessons  in  natural  philosophy,  natural  history,  botany,  and 
chemistry ;  lectures  on  the  art  of  teaching  practical  simultaneous  lessons ;  Bible  leaMos. 
There  is  also  a  school  of  design ;  geography  and  history,  ancient  and  modem,  are  taught ; 
a  lower  class  of  arithmetic,  including  the  first  book  of  Euclid's  Elements,  and  an  demea^ 
tary  course  on  mensuration  ;  the  elements  of  physics,  and  vocal  music,  are  also  tanght 
.  Besides  this  Normal  or  training  school,  there  are  two  other  schools,  one  for  boys  and  one 
for  girls,  each  containing  two  or  three  hundred  children.  These  schools  are  used  only  ii 
model  schools,  for  the  purpose  of  elucidating  the  art  of  teaching ;  and  the  number  if 
children  in  them  is  large,  in  order  to  afford  sufficient  scope  and  opportunity  for  the 
pupil  teachers  to  instruct  and  put  in  practice  the  science  of  teaching;  the  object  of  the 
institution  being  to  train  up  teachers  who  may  promote  education  according  to  the  par- 
ticular system  of  this  institution,  both  in  the  United  Kingdom  and  in  t^^e  colcauei. 
The  society  is  supported  in  part  by  annual  voluntary  contributions  ;  but  the  children  who 
are  admitted  to  the  model  schools  pay  twopence  weekly  for  the  instruction  thej  reoeife; 
and  teachers  admitted  into  the  Normal  department,  who  reside  in  the  establishment,  pqr 
six  shillings  a  week  towards  their  board,  except  in  cases  of  extreme  poverty,  wiaa 
the  board  and  instruction  are  alike  gratuitous.  These  payments  do  not  amount  to  tiie 
actual  expense  occasioned.  There  are  servants  paid  by  the  society,  who  are  oocopHd 
solely  in  attending  upon  such  boarders.  Grants  of  school-books,  printed  by  the  sodely, 
for  tiie  purpose  of  elucidating  their  system  of  instruction,  and  also  of  stationoy  aai 
school  materials,  are  made  to  schools.  Similar  books,  printed  by  the  society,  are  sold; 
and  occasionally  books,  as  well  as  stationery  and  school  materials,  that  have  been  pv* 
chased  by  them,  have  been  re-sold  at  an  advance  to  subscribera  to  schools  and  otiierpai* 
sons  applying  for  them  for  the  use  of  schoob;  and  on  the  whole,  no  profit  is  made,  Am 
being  an  annual  pecuniary  deficit  on  such  grants,  which  deficit  is  made  up  oat  of  te 

gmeral  funds  of  the  society.    The  10  Geo.  4,  c.  178,  and  the  laws,  roles,  and  rego* 
tions  of  the  society,  submitted  to  and  certified  by  the  said  banister,  are  to  be  tabs 
and  referred  to  as  part  of  this  case. 

The  questions  for  the  opinion  of  the  Court  are  :  First,  whether  the  appeal  in  qnostjis 
was  commenced  within  the  proper  time ;  and  secondly,  whether  the  British  and  Foraigi 
School  Society  is  a  society  established  exclusively  for  die  purposes  of  sdenoe,  literataw; 
or  the  fine  arts,  and  as  such  entitled  to  the  certificate  of  the  barrister  according  to  the 
said  Act.  If  the  Court  shall  be  of  opinion  that  the  appeal  was  not  commenced  in  time»ff 
that  though  commenced  in  time,  the  society  is  entitled  to  the  said  certificate,  the  aids 
of  Sessions  for  dismissing  the  appeal  is  to  be  confirmed.  But  if  the  Court  shall  be  d 
opinion  that  the  said  society  is  not  entitled  to  the  said  certificate,  and  that  the  mM 
appeal  was  commenced  in  proper  time,  then  the  appeal  is  to  be  allowed,  and  ^ 
said  certificate  annulled. 

Martin  (with  whom  were  Wallinger  and  /.  Clerke),  in  support  of  the  order. —  Upa 
this  case  there  are  two  points  — ^first,  whether  this  is,  withm  the  definition  of  the  Act, 
"  a  building  belonging  to  a  society  instituted  for  the  purposes  of  science,  literature,  or 
the  fine  arts  exclusively,"  and  a  question  as  to  the  period  within  which  tlie  appeal  wm 
made.  The  case  finds  that  all  the  essentials  mentioned  in  the  first  and  second  sectkoi 
have  been  complied  with,  and  if  the  barrister  can  give  this  certificate,  the  order  must  te 
confirmed.  The  building  is  used  as  a  Normal  school  attached  to  the  British  wd 
Foreign  School  Society.  The  primary  object  is  to  instruct  persons  in  the  scieneeof 
teaching,  and  prepare  them  to  act  as  teachers  in  branch  schools.  This  is  done  by  mem 
of  lectures  and  other  modes.  To  it  is  attached  also  an  adult  and  children's  school.  A 
small  sum  is  paid  by  those  who  frequent  it,  but  the  case  finds  that  there  is  no  profit 
The  object  of  this  Act  was  to  exempt  mechanics'  institutes  and  other  societies  for  the 
purpose  of  spreading  literature  and  knowledge.  It  was  not  designed  for  bodies  hfcetts 
Koyal  Academy  and  Royal  Institution,  which  two  societies  were  exempt  widiovtths 
Act.  Proper  teachers  are  most  especially  needed,  and  the  science  of  teadiing  is  qnitt  a 
distinct  pursuit  and  object  of  education.     [Pattxsoit,  J.— -Why  might  it  not  vpptftB 
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any  school  then  ?  ]  That  would  not  be  a  society,  and  would  be  carried  on  for  profit. 
\Tbe  further  arguments  on  the  particular  objects  of  the  society  as  set  forth  are  omitted.] 
Secondly,  the  appeal  was  not  in  time.  The  certificate  was  obtained  and  filed  Septem- 
ber 9,  and  the  ^rst  assessment  was  October  1 .  Notice  was  given  to  the  collector  in 
November,  and  to  the  trustees  who  made  this  rate  on  February  6.  The  next 
aaaetsment  was  made  March  4,  and  the  appeal  entered  at  the  Easter  Sessions.  The 
statute  gives  six  months'  time  to  appeal  after  the  first  rate  after  the  filing,  or  after  the 
fixBt  rate  after  such  exemption  claimed.  This  does  not  give  two  periods  for  the  choice 
0f  the  inhabitants,  but  means  that  the  filing  of  the  certificate  shall  operate  as  notice^ 
and  then  the  time  to  appeal  must  date  from  that ;  but  if  it  be  not  filed,  then  from  the 
period  of  exemption  claimed.  [Patteson,  J.  —  Suppose  the  certificate  obtained  and 
filed,  but  the  society  continued  to  pay  rates,  then  by  the  lapse  of  a  few  months  they 
would  obtain  exemption  and  bar  appeal ;  can  this  be  so  ?]  It  is  not  necessary  to  decide 
what  the  effect  of  that  would  be  —  here  it  is  filed.  The  filing  is  not  the  act  of  the 
aociety,  but  of  the  clerk  of  the  peace ;  the  exemption  claimed  means  if  a  delay  takes 
place  in  the  filing,  and  the  society  claims  exemption  before  the  filing,  as  may  often  be  the 
case;  or  it  may  mean  when  the  certificate  is  obtained.  [Patteson,  J. — It  is  difiicult  to  say 
what  it  means.  The  words  might  be  construed  the  claim  before  the  barrister ;  yet  that 
cannot  be,  for  four  months  might  pass  before  his  decision.]  There  is  no  instance  of 
a  double  period  of  appeal  been  given.  [Lord  Denman,  C.  J. — Suppose  the  certificate 
pbtained  and  not  filed,  and  the  rates  paid,  when  would  the  time  for  appeal  date  from  ?] 
Tike  words  used  are,  "exemption  claimed,"  which  do  not  mean  the  omission  of  the 
aodety  from  the  rate. 

M,  Chambers,  Hayes,  and  Knapp,  contriL.  <*-  This  building  is  not  within  the  statute. 
It  does  not  belong  to  any  society  instituted  for  the  purpose  of  literature,  science,  or  the 
fine  arts  exclusivdy.  llic  society  contemplates,  as  is  shewn  by  its  rules,  the  advance- 
ment of  education  generally  among  the  lower  classes.  It  is  to  assist,  by  grants  of 
money,  in  building  schools,  in  which  certain  things  are  to  be  taught  in  accordance  with 
their  S3rstem.  It  appears  also  that  the  scholars  pay,  as  in  other  schools ;  and  although 
ibt  case  finds  that  upon  the  whole  there  is  no  profit,  yet  if  this  be  held  to  be  exempt, 
any  school  could,  by  a  little  ingenuity,  be  brought  within  the  Act.  Incidentally,  no 
doubt,  teachers  are  trained,  and  for  this  purpose  the  Normal  school  in  question  was 
founded.  But  this  is  not  the  sole  object  of  the  society ;  and  even  if  it  were,  it  would 
hardly  be  within  the  Act,  which  in  truth  applies  more  properly  to  societies  such  as  the 
Geological  and  Botanical  Societies.  Amongst  the  objects  of  this  society  is  instruction 
in  reading,  writing,  arithmetic,  and  needlework.  Under  which  head  could  these  be 
classed  }  The  app^  also  is  in  time.  It  has  already  been  observed,  that  if  this  be 
not  so,  then  any  society  could,  by  Ijring  by  for  a  short  time,  obtain  absolute  exemption. 
Tl|6  filing  of  the  certificate  is  a  mere  form,  and  is  not  notice  to  all  the  parish.  There 
must,  therefore,  be  t^^'o  periods  ;  the  one  dating  from  the  filing,  and  the  other  from  the 
first  hite  made  after  exemption  claimed,  t.  e, — when  the  society  first  avails  itself  of  the 
certificate,  and  so  seeks  exemption.   This  is,  therefore,  in  time. 

Load  Denman,  C.J. — I  think  the  statute  gives  two  periods  for  an  appeal  against 
the  certificate  of  the  barrister.  First,  after  the  filing  of  the  certificate  at  the  Sessions ; 
and  secondly,  as  the  inhabitants  might  not  know  of  the  certificate  being  obtained,  or 
whether  the  society  would  act  upon  it,  after  the  exemption  actually  claimed.  This 
appeal,  therefore,  was  made  in  time.  As  to  the  main  question,  whether  this  society  is 
within  the  terms  of  the  Act,  it  is  impossible  to  attempt  to  give  an  operation  to  the  Act, 
without  lamenting  the  loose  and  unsatisfactory  way  in  which  it  is  drawn.  It  is  scarcely 
possible  to  mention  any  institution  as  to  which  great  doubt  might  not  be  raised  whether 
it  was  within  the  Act  or  not.  The  object  is  to  exempt  from  a  general  liability,  and  the 
words  must,  the^fore,  be  plain.  The  title  is  to  exempt  "  scientific  and  other  literary 
societies."  I  am  inclined  to  think,  with  Mr.  Chambers,  that  this  points  rather  to 
societies  which  have  the  least  claim  to  such  exemption — those  composed  of  opulent  and 
learned  men,  meeting  to  discuss  matters  for  advancing  the  knowledge  of  mankind 
generally,  and  not  to  associations  of  poor  men  of  the  humbler  classes,  desurous  of  improv- 
ing their  minds,  such  as  mechanics'  institutes,  which  ought  to  be  exempt  from  rates,  and 
would  have  been,  if  the  attention  of  the  legislature  had  been  drawn  to  the  words  of  the 
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statute.  Even  as  to  mechanics'  institutes,  some  difficulty  might  be  £elt;  but  in  the 
present  case,  I  feel  still  greater  difficulty,  and  must  say,  that  I  think  it  is  not  within  the 
Act.  It  is  not  a  society  exclusively  for  literature,  science,  or  the  fine  arts,  although 
quite  as  useful  and  as  much  entitled  to  exemption.  I  cannot  help  obsenring,  further, 
that  the  statute  does  not  make  the  certificate  of  the  barrister  final,  or  empower  him  to 
declare  that  the  society  is  to  be  exempt ;  it  only  makes  the  obtaining  of  the  certificate  a 
sine  qud  non,  with  the  additional  difficulty  of  shewing  that  it  is  in  other  respects  within 
the  Act.  I  do  not  give  any  decisive  opinion  upon  that ;  but  I  trust  that  the  deficiencies 
of  the  statute  will  speedily  be  remedied  by  some  more  intelligible  Act,  and  one  that 
may  more  conveniently  be  carried  into  execution. 

Pattksok,  J.^— As  to  the  first  point,  whether  the  appeal  is  in  time,  it  must  be 
admitted  that  the  statute  is  not  very  clear.  But  the  words  **  after  such  exemption 
claimed,"  cannot  refer  to  the  daim  before  the  barrister,  for  he  might  not  give  hb  deosioi 
within  the  time.  As  it  is  a  claim  to  exemption  from  a  general  liability,  it  is  for  the 
party  seeking  to  establish  the  exemption  to  bring  himself  deaxly  within  it,  and  I 
4hink  the  real  meaning  of  this  clause  is,  to  give  an  appeal  within  four  months  after 
the  first  assessment  of  the  rate,  after  such  exemption  shall  have  been  claimed  by  tilie 
•flodety.  The  appeal,  therefore,  is  in  time*  As  to  the  second  point,  I  cannot  see  hov 
«  society  for  the  education  of  the  labouring  and  manufacturing  daases  is  a  aodety  fat 
Jthe  purposes  of  science,  literature,  or  the  fine  arts  exclusively.  Whetiier  it  is  priaci* 
.pally  for  the  education  of  teachers  or  children  is  immaterial ;  they  are  bo^  indndsi 
^and  the  society  is  still  one  for  education.  It  is  not  within  the  Act.  I  quite  am 
with  what  my  Lord  has  said,  as  to  the  statute  not  providing  that  the  certificate  uill 
be  final.  It  may  be,  that  the  question  may  at  any  time  be  raised,  whether  it  was 
within  the  jurischction  of  the  barrister  to  grant  it.  Indeed  I  believe  a  question  of  this 
kind  is  now  before  this  Court.  [Mr.  Chmnbera  said,  that  this  was  so,  in  an  action  of 
trespass,  in  which  a  rule  had  been  granted  for  a  new  trial,  to  raise  this  question.]  It 
is  much  to  be  lamented  that  the  Act  should  have  been  drawn  so  loosely. 

Williams,  J. — I  am  also  of  opinion  that  the  appeal  is  in  time,  and  that  this  societf 
Is  not  within  the  statute.  The  learned  counsel  were  copious  in  Viewing  what  societies 
were  not  within  the  Act,  but  they  carefully  abstained  firom  shewing  wh^  societies  weie 
within  it.  And  this  is  a  question  of  conuderable  difficulty.  I  agree  with  Mr.  Cfaiia- 
bers,  that  it  is  the  object  of  the  original  institution  of  the  society  that  is  to  be  koked 
at ;  and  if,  at  its  institution,  a  society  had  other  objects  than  those  mentioned  in  the 
statute,  it  would  not  become  entitled  to  exemption  by  the  subsequent  addition  of  those 
objects,  for  then  it  would  not  be  a  society  instituted  for  those  objects  exchmsdjf,  I 
think  the  present  society  deserves  to  be  exempted  as  much  as  any  that  can  be  named, 
but  it  is  not  within  the  Act, 

Order  of  Sessions  gwatkd. 
E.  W. 
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Trinity  Vacation^  1845. 
Jacklin  v.  Fttchb  and  Wbllpitt.  (a) 

Notice  qf  aeiitm— Place  qf  impriionntent. 

A  notice  qf  action  tojntticUt  under  24  Geo.  2,  c.  44,  addreteed  to  twoputicet  inandfirthe  parti 
qfZindeey,  in  the  county  qfLincoln^  itated  the  cauee  of  action  to  be  **For  that  you,  on  the  ItUk 
dap  ofMapf  1844,  with  force  and  amu,  canted  an  aseauit  to  be  made  tqton  me,  and  then  eaueed  ma 
to  be  beaten,  eeiied,  and  laid  koldof,  and  to  be  forced  and  cancelled  to  go  itUo,  along,  and  tkrouph 
.  dioeri public itreete  and  roade,  to  a  certain priton,  to  ufit,ai  Louth,  in  the  eaid parte,  and  to  be  tm* 
.  ioMffully  imprieoned  and  kept  detained  in  priton  there,  in  a  dark  and  unwholetouu  place  therOp 
without  any  reatonable  or  juttijlable  caute  whatever,  for  a  long  tpace  qftime,  to  wit,  fir  the  epace 
rf forty  dayt  then  next  following,  Sfc"  Theplain^,  at  the  trial,  prooed  nothing  more  than  an 
impritonment  m  Me  gaol  at  Louth,  under  an  imndid  warrant  tigned  by  the  drfendanit.  HeU^ 
thai  the  place  qf  the  n^ury  wae  ttsfteiently  ttated,  to  entitle  the  plaintiff  to  recover  in  ratpeet  ^ 
amchfaite  impritonmani. 

f*I^HIS  was  an  action  of  trespass,  for  assault  andfedse  imprisonment,  against  the  de- 
JL    fendants,  two  justices  of  the  peace  acting  for  the  parts  of  lindley,  in  the  oonnty 
'cf  lincoki. 

P/!»i— Not  guilty  by  statute. 

At  the  trial  before  Tlndal,  C.  J.,  at  the  Lincoln  Spring  Assizes,  the  following  notice 
cf  action  was  proved : — 

^  ••  To  John  Pytche,  Esq.,  and  William  Teale  Wellfitt.  Esq.,  two  of  her  Majesty's  jus* 
'tioes  of  the  peace  in  and  for  the  parts  of  Lindsey,  in  the  county  of  Lincoln,  and  to  each 
cf  you.  I,  William  Jacklin,  of  Glaythorpe,  in  the  county  of  Lincoln,  labourer,  do  here- 
lifj,  according  to  the  form  of  the  statute  in  such  case  made  and  provided,  give  yon  and 
Wibh  of  you  notice,  that  I  shall,  by  my  attorney,  Mr.  Christopher  Ingoldby,  the  younger, 
'<tf  Loutli,  in  the  said  county  of  Lincoln,  gentleman,  at  or  soon  after  the  expiration  of 
one  calendar  month  from  your  being  served  with  this  notice,  cause  a  writ  of  summons 
to  be  sued  out  of  her  Majesty's'  Court  of  Exchequer  of  Pleas  at  Westminster  against 
you  at  my  suit,  and  proceed  thereupon  according  to  the  law ;  for  that  you,  on  the  10th 
day  of  May,  in  the  year  of  our  Lord  1844,  with  force  and  arms,  caused  an  assault  to  be 
inmde  upon  me,  and  then  caused  me  to  be  beaten,  seized,  and  laid  hold  of,  and  to  be 
forced  and  compelled  to  go  along  divers  public  streets  and  roads  to  a  public  prison  at 
Louth,  and  to  be  unlawfully  imprisoned,  and  kept  and  detained  in  prison  there,  in  a 
dark  and  unwholesome  place  there,  without  any  reason  or  justifiable  cause,  for  a  long 
apace,  to  wit.  the  space  of  forty  days  then  next  following,  contrary  to  the  laws  and  cus- 
toms of  this  realm,  and  against  the  will  of  me,  the  said  William  Jacklin,  &c.  &c. 

His 
"  Wm.  X  Jackliit, 
mark. 
"  In  the  parish  of  Claythorpe,  in  the  parts  and  county  aforesaid."' 

It  was  further  proved,  that  on  the  10th  day  of  May,  1844,  the  plaintiff  was  delivered 
into  the  custody  of  the  gaoler  of  the  house  of  correction  at  Loudi,  upon  a  warrant  of 
commitment  under  the  Masters  and  Servants  Act  (4  Greo.  4,  c.  34),  signed  by  the 
defendants,  by  which  he  was  committed  for  two  calendar  months  to  hard  labour.  He  was 
discharged  by  order  of  the  Court  of  Queen's  Bench  on  a  habeas  corpus  on  the  12th  of 
Jnne. 

Tht  counsel  for  the  defendants  objected  that  the  notice  did  not  sufficiently  state  the 
place  of  the  alleged  assault  and  imprisonmeut.  llie  point  was  reserved  by  the  Lord 
Chief  Justice,  and  the  plaintiff  had  a  verdict  for  12/.  damages. 

'     (a)  Thit  was  aeddentaUy  omitted  before,  and  is  now  inserted  with  the  following  cute  dcdded  in  Eatter 
-Xtfia. 
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Pursuant  to  leave  reserved,  a  rule  nisi  for  a  nonsuit  was  obtained  by  Clarke,  Serjt., 
in  Easter  Term ;  against  which,  in  sittings  after  last  Trinity  Term  (June  19), 

Whitehurst  and  Willmore  shewed  cause. — ^This  notice  was  sufficient.  The  present 
case  is  distinguishable  from  those  of  Martins  v.  Upcher  (3  Q.B.  662,  2  G.  &  D.  716), 
and  Breese  v.  Jerdein  (4  Q.B.  585,  2  G.  &  D.  720,  n.).  cited  at  the  trial.  No  evidence 
was  offered  of  any  other  imprisonment  but  that  at  Louth,  purposely  to  avoid  any  sodi 
objection  as  this.  It  can  hardly  b^  necessary  to  state  the  place  of  the  trespass  at  all, 
for  that  is  within  the  knowledge  of  the  defendants  as  well  as  the  plaintiff.  [Paskk,B. 
— Not  necessarily.]  At  any  rate,  the  cases  are  distinguishable.  In  Martins  v.  IJf- 
cher  the  notice  was  as  follows :  *'  For  that  you,  on  the  6th  day  of  Oct.  1840,  lAk 
force  and  arms,  caused  an  assault  to  be  made  on  the  said  Martin  Martins,  and  tiien 
caused  him  to  be  apprehended,  seized,  and  laid  hold  of,  and  to  be  forced  and  compiled 
to  go  as  a  prisoner,  and  in  custody,  in,  through,  and  along  divers  public  highways,  to  t 
certain  dwelling-house;  and  there  caused  him  to  be  imprisoned  and  detained  in  prinn 
for  a  long  time,  to  wit,  the  space  of  twelve  hours  then  next  following ;  at  the  ezpin- 
tion  of  which  time  you  again  forced  and  compelled  the  said  Martin  Martins  to  go  ai 
a  pxisoner  and  in  custody,  from  and  out  of  the  said  dweUing-house  into,  through,  and  j 
along  divers  other  public  highways  to  a  prison  and  house  of  correctipn,  and  to  be  tiicfe  i 
imprisoned,  and  kept  and  detained  in  prison,  for  a  long  time,  to  wit,  three  montiis,  tka  J 
next  following,  whereby,  &c."  It  is  plain,  therefore,  that  as  this  notice  mentioned  do  I 
place,  the  proof  was  not  subject  to  any  limitation.  In  Breese  v.  Jerdein,  aocordiiigll 
the  report  in  the  Law  Journal  (12  L.J.  234,  Q.B.),  the  only  objection  made  was  astolb 
form  of  the  action  intended  to  be  brought,  although  the  decision  Ivas  as  to  the  insiiiF 
cient  allegations  of  time  and  place.  The  action  was  for  having  caused,  on  or  about 
the  27  th  of  May  last,  "to  be  apprehended  and  detained  in  custody,  without  mtj 
reasonable  or  probable  cause  whatsoever,  for  the  space  of  three  hours  then  next  ioBov* 
ing,  and  having  afterwards  caused  him  to  be  unlawfully  committed  to  a  certain  conaut 
prison,  called  the  Compter,  in  the  city  of  London,  and  to  be  there  imprisoned  fort 
further  space  of  time,  to  wit,  the  space  of  twelve  hours  then  next  following."  Tk 
decision  was,  that  there  was  no  time  or  place  sufficiently  mentioned.  The  only  phtt 
mentioned  was  the  Compter,  in  the  city  of  London,  and  Beaumont,  the  defendol^ 
•entitled  to  notice  imder  the  Metropolitan  Police  Act,  never  went  into  the  city  of  Loa- 
don  at  all.  Jones  v.  Nicholls  (13  M.  &  W.  361)  is,  however,  an  authority  in  support 
of  the  sufficiency  of  the  present  notice.  There  the  cause  of  action  was  stated  to  be 
for  trespass  and  false  imprisonment,  "  by  arresting  and  imprisoning  the  plaintiff  at  St 
.Asaph,  in  the  county  of  Flint,  on  Tuesday,  the  30th  day  of  January  last,  on  a  charge 
of  felony,  and  taking  him  thence,  in  custody,  to  Denbigh,  in  the  county  of  Denbigh; 
and  for  detaining  him  in  such  custody,  upon  such  charge,  for  twelve  hours,  or  the^^ 
abouts ;  and  also  for  causing  him  to  be  taken  before  certain  justices  of  the  peace,  at 
Denbigh  aforesaid,  on  the  31st  day  of  the  said  month  of  January,  on  the  said  charge  d 
felony.'*  It  was  held,  that  the  time  was  sufficiently  stated.  Parke,  B.,  there  said, 
"  This  notice  was  framed  to  be  read  by  the  constable,  who  was  probably  a  plain  msai 
and  who,  if  he  read  it  as  a  plain  man,  could  have  no  doubt  at  all  that  it  related  to  one 
continuous  transaction."  This  is  the  principle  upon  which  these  notices  are  to  be 
read,  and  not  according  to  the  strict  rules  of  pleading. 

The  Court  then  called  upon 

Clarke,  Serjt.,  and  Macauley,  in  support  of  the  rule. — ^The  notice  was  not  suffidentlj 
explicit,  as  required  by  24  Geo.  2,  c.  44.  That  Act  requires,  that  in  the  notice  "ahil 
be  clearly  and  explicitly  contained  the  cause  of  action  which  such  party  hath,  or  eboB; 
eth  to  have,  against  such  justice  of  the  peace."  According  to  Martins  v.  Upcher,  ^ 
.  only  trespass  sufficiently  stated  here  is  the  imprisonment  at  Louth.  But  what  soft- 
cient  information  is  given  to  the  justices,  by  merely  stating  that  on  a  particular  dqr 
they  caused  the  plaintiff  to  be  imprisoned  in  the  common  gaol  of  the  county,  to  whkik 
all  offenders  are  committed  ?  By  inquiry  they  might  have  ascertained ;  but  by  the  stitote, 
the  notice  itself  should  contain  all  reasonable  information.  PPareb,  B. — ^What  foitiiar 
information  could  have  been  given  by  the  plaintiff  ?]  He  might  have  said,  the  defendantk 
committed  him  to  the  house  of  correction  on  that  day.  The  allegation  aa  to  tke  iai* 
prisonment  would  be  satisfied  by  proof  of  any  one  day's  detention.     [AiJ>BBS0]r,  &*- 
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Yaa  may  at  all  events  read  the  previous  part  of  the  notice,  which  contains  no  allegation 
if  place,  in  order  to  see  the  meaning  of  that  which  does.  Now,  looking  at  the  whole, 
does  it  not  give  reasonable  information  ?  In  Martins  v.  Upcher  the  notice  did  not  tell 
Ihe  justice  what  act  of  his  life  was  complained  of,  on  what  day  it  happened,  and  in  what 
put  of  Norfolk.]  So  here  it  is  not  shewn  where  the  defendants  were  when  this  joris- 
iictioD  was  exercised.  It  may  be  the  very  ground  of  complaint  that  they  acted  out  of 
their  jurisdiction.  [Aldbbson,  B. — ^The  Act  of  Parliament  does  not  require  notice  of 
die  illegality,  but  only  of  the  injury.— Rolfe,  B. — I  take  Martins  v.  Upcher  to  be 
n  authority  only  that  the  party  must  give  time  and  place  as  well  as  he  reasonably 
cm.  I  can  conceive  cases  where  he  cannot  give  the  place.]  But  the  allegations  of 
pltee  would  be  satisfied,  however,  long  before  the  commitment  took  place. 

Pakkb,  B. — This  rule  must  be  discharged.  The  plaintiff's  cause  of  action  is  that 
he  has  been  assaulted  and  imprisoned  by  the  defendants ;  that  cause  of  action  he  must 
describe  with  convenient  certainty.  According  to  the  case  of  Martins  v.  Upcher,  the 
fast  part  of  the  trespass  is  not  described  with  convenient  certainty,  but  the  imprison- 
■ent  at  Louth  is.  If  the  defendants  had  read  the  case  of  Martins  v.  Upcher,  they  would 
know  that  there  was  here  quite  a  sufficient  description  of  the  imprisonment  at  Liouth. 
Breese  v.  Jerdein  is,  in  truth,  an  authority  for  the  plaintiff ;  for  there  the  same  objection 
aisled  as  to  the  city  policeman  Bradley,  and  was  given  up  upon  the  argument. 

Aljdbbsok,  B. — I  am  of  the  same  opinion.  The  fiedlacy  of  the  argument  for  the  de- 
fendants is,  that  it  supposes  it  to  be  necessary  for  the  plaintiff  to  state  how  the  act  was 
3lcga],  whereas  it  is  only  necessary  to  state  tibat  the  defendants  did  an  illegal  act,  and 
ttat  it  was  an  injury  to  the  plaintiff. 

RoLVE,  B. — If  the  case  of  Martins  v.  Upcher  be  admitted  to  be  good  law,  it  does  not 
aMessarily  follow  that  the  first  part  of  this  notice  is  bad,  because  there  no  place  was 
Mnt|oned ;  it  was  left  in  this  respect  in  perfect  ambiguity.  Here  I  should  say  that  it 
k  the  description  of  one  continued  act,  concluding  with  the  imprisonment  at  Loutfa« 
I  doubt,  therefore,  very  much  whether  even  that  part  of  the  statement  is  not  suffioieut. 

Paekb,  B. — I  am  very  much  disposed  to  concur  vrith  my  brother  Rolfe  in  that  opi* 
Jttm ;  but  it  is  not  necessary  to  decide  that,  because  the  evidence  was  confined  to  the 
■Vyriaonment  at  Louth. 

Rule  discharged. 


COURT  OF  QUEEN'S  BENCH. 

IJaster  Term.— May  11,  1846. 

PaicKBTT  v.  Gbeatbbx. 

AriicUi  of  thtpeace-^Bwuafidu  qf  eommiiting  magistrate — Notict  qf  aetian, 

Awmrrtmt  ofcammUtalfw  not  finding  turtties  of  the  peace  is  had,  if  it  dose  not  Hate  tkstimsfsr 


mUek  auretiee  are  to  ke  found. 
Smile,  WiUet  y.  Bridger  (2  B,  Sf  Aid.  278)  is  a  binding  authority  that  such  warrant  would  be  good, 

eUhough  it  does  not  state  the  amount  for  which  sureties  are  to  be  found. 
Ajastiee  of  the  peace,  who  commits  upon  an  illegal  warrant,  is  liable  in  an  action  fn' false  imprison" 

stent,  whether  he  acted  bond  fide  or  not. 
AmUee  qf  action,  which  states  the  imprisonment  to  have  been  in  the  common  gaol  at  M.,' and  thai 

mwrU  qf  smnmons  wiU  be  issued  for  that  imprisonment,  is  a  ss^Ment  notice  of  the  cause  qf 


the  statute  does  not  require  the  form  of  the  intended  action  to  be  stated.  * 

rllS  was  an  action  of  trespass  for  false  imprisonment  under  a  warrant  of  committal, 
signed  by  the  defendant,  for  not  finding  sureties  of  the  peace.     The  warrant  was 
alMows^- 
"  Borough  of  Monmouth,'!  To  the  constables  of  the  said  borough,  and  to  the  keeper 

to  wit,  j    of  the  gaol  at  Monmouth. 

"Whereas  John  Powell,  of  the  said  borough,  wine-merchant,  hath  this  day  required 
iMms  of  the  peace  before  me,  one  of  her  Majesty's  justices  of  the  peace  assigned  to 
kocy  tfaie  peace  within  the  said  boirough,  against  James  Prickett*  of  the  same  place* 
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labourer,  and  withal  hath  taken  his  corporal  oath  before  me,  not  that  he  reqoireth  the 
same  from  any  private  malice,  hatred,  or  ill-will,  but  simply  that  he  apprehends  that 
he  goes  in  danger  of  his  life,  or  that  some  bodily  harm  will  be  done  him,  or  caused  to 
be  done  unto  him,  the  said  J,  Powell,  by  the  said  J.  Prickett,  in  breach  of  the  peace; 
and  whereas  the  said  J.  Prickett  is  now  brought  before  me,  and  is  now  required  to  find 
sufficient  sureties  to  keep  the  peace,  as  well  towards  our  said  Lady  the  Queen,  as 
towards  all  her  liege  people,  and  especially  towards  the  said  J.  Powell ;  and  whereas  die 
said  J.  Prickett  hath  refused,  and  doth  now  refuse,  before  me,  to  find  such  sureties; 
these  are,  therefore,  in  her  Majesty's  name,  to  command  you,  the  said  constables,  to 
convey  the  said  J.  Prickett  to  the  said  keeper,  and  you,  the  said  keeper,  are  hereby 
required  to  receive,  and  safely  keep  him  in  your  gaol,  until  he  shall  find  such  sureties 
as  aforesaid,  or  shall  be  discharged  by  due  course  of  law,  and  for  so  doing  this  shall  be 
your  sufficient  warrant.   Given  under  my  hand  and  seal  this  4th  day  of  March,  1843. 

"Thos.  Grbat&bx/' 

The  alleged  defects  were,  that  it  omitted  to  state  the  sum  for  which  sureties  were 
to  be  found,  or  the  time.     The  notice  of  action  was  as  follows  :— 
I*  To  Thomas  Greatrex,  one  of  her  Majesty's  justices  of  the  peace  in  and  for  the 

county  of  Monmouth. 
"'^Sir, — You  having,  on  or  about  the  14th  day  of  March  last,  as  one  of  her  Majesty*! 
'justices  of  the  peace  in  and  for  the  borough  of  Monmouth,  caused  me  to  be  appre- 
hended, and  unlawfully  committed  to  a  certain  common  gaol,  or  prison,  in  the  boroog^ 
of  Monmouth  aforesaid,  and  to  be  there  imprisoned,  and  kept  and  detained  in  praoR 
there,  without  any  reasonable  or  probable  cause  whatsoever,  for  a  long  space  of  time, 
to  wit,  from  the  said  14  th  day  of  March  last,  to  the  9  th  day  of  August  then  and  next 
following ;  I  do,  therefore,  according  to  the  form  of  the  statute  in  such  case  made  sol 
provided,  hereby  give  you  notice,  that  at,  or  soon  after,  the  expiration  of  one  cakndff 
month  from  the  time  of  your  being  served  with  this  notice,  I  shall  cause  a  writ  of  sum- 
mons to  be  sued  out  of  her  Majesty's  Court  at  Westminster  against  you  at  my  smt. 
for  the  said  imprisonment,  and  shall  proceed  against  you  thereupon  according  to  kv. 
I>ated  this  4th  day  of  December,  1843.  "  J.  Prickbtt." 

It  was  indorsed  with  the  attorney's  name,  and  served  on  the  defendant  on  the  5A 
of  December. 

It  was  contended,  on  behalf  of  the  defendant,  at  the  trial,  that  the  warrant  was  good, 
<and  the  notice  bad,  and  both  points  were  reserved.  The  learned  judge,  Piatt,  B.,  left 
it  to  the  jury,  whether  the  defendant  had  acted  as  a  magistrate  bond  fide,  and  tiief 
found  for  the  defendant  accordingly.  Godson  had,  in  Easter  Term  last,  obtained  a  rde 
nisi  for  a  new  trial,  for  misdirection,  and  the  points  as  to  the  warrant  and  notice  woe 
valso  to  be  discussed. 

Whateley  and  Greaves  (May  9)  shewed  cause. — ^The  warrant  is  sufficient,  accordiDg 

to  old  precedents.     In  Lambard's  Girenarcha,  cap.  2,  a  form  is  given,  and  it  com- 

-mands  sufficient  surety  and  mainprise  to  be  found ;  and,  in  de&ult.  the  offender  is  to 

«  be  conveyed  to  prison,  there  to  remain  until  he  shall  willingly  do  the  same.     So  ilfo 

^in  West's  Symboleography,  sect.  577.     In  Dalton's  Justice,  cap.  119,  s.  6,  the  power 

to  bind  for  life  is  recognized.     So  also  this  general  form  was  used  in  Fo8ier*9  cms 

(5  Rep.  59).    In  Willes  v.  Bridger  (2  B.  &  Aid.  278)  it  seems  to  have  been  admitted, 

that  a  warrant,  omitting  the  sum  for  which  sureties  were  to  be  found,  was  not  on  thst 

account  l^d.    Some  passages  from  the  Year  Books  were  also  cited.    The  notice  is  ibo 

insufficient,  as  it  does  not  state  in  what  form  of  action  the  writ  of  summons  would  be 

issued,  and  it  might  be  trespass  or  case,  under  the  words  "  caused  me  to  be  appit* 

bended  and  imprisoned."     It  is  also  uncertain  as  to  place,  for  ''  a  certain  ocmuium 

gaol,  or  prison,"  is  not  defining  the  place.       It  was  further  contended  that  te 

defendant  had  acted  bond  fide,  and  was,  therefore,  not  liable. 

Godson  and  Carrington  (May  1 1),  in  support  of  the  rule. — ^A  warrant  of  this  kind  nnit 
mention  some  limit  as  to  time.  If  not,  it  will,  or  at  least  may,  cause  an  impriaomaest 
for  life.  Yet,  in  Bex  v.  Botoes  (1  T.  R.  696)  it  was  doubted  whether  even  the  Ooort 
of  King's  Bench  could  limit  for  more  than  one  year,  which  wbold  indeed  be  fXnaif'i 
a  single  justice  could  limit  for  life.  It  is  the  more  necessary  tiiat  diese  wmrrants  ibw 
be  distinct,  because  this  Court  has  no  power  to  aher  the  tenni  imposed  bj  juitioifp 


(JSer  ▼.  HoUoway,  2  D.  P.  C.  525.)  All  the  recent  authorities  and  forms  require  that 
both  the  time  and  the  sums  shall  be  specified,  (Reg.  v.  Downey^  15  L.  J.  129,  M.  C. ; 
Ardibold's  Justice,  2,  455.)  It  may  be  that  some  old  authorities  are  to  be  found  for 
such  indefinite  warrants,  but  they  are  not  to  be  followed  when  opposed  to  general 
principles,  and  inconsistent  with  the  liberty  of  the  subject.  By  such  reasoning,  general 
warrants  would  have  been  held  good,  and  even  the  use  of  the  torture  declared  legal. 
No  less  than  three  lord  chief  justices  and  five  lord  chancellors,  within  a  very  short 
period,  issued  warrants  for  torture,  and,  singular  enough,  the  last  order  is  in  the 
autograph  of  William  the  Third  (10  State  Trials,  753).  But  the  authorities  cited 
are  very  insufficient  to  support  this  warrant,  llie  passages  from  the  Year  Books  do 
not  seem  to  refer  to  the  subject.  Lambard's  form  is  of  the  date  of  James  the  First, 
which  does  not  appear  to  have  been  at  all  adopted,  and  certainly  cannot  now  be 
supported.  Dalton  only  cites  Lambard.  In  Willes  v.  Bridger  (2  B.  &  Aid.  139) 
the  point  was  not  taken.  Rex  v.  Tregarthen  (5  B.  &  Ad.  678)  shews  that  the  jus- 
tice must  exercise  a  sound  and  legal,  not  a  wilful  and  arbitrary,  discretion.  The  notice 
k  dearly  sufficient.  The  place  of  imprisonment  is  defined,  if  that  be  necessary,  as 
was  first  decided  in  Martins  ▼.  Upcher  (3  Q.  B.  662).  Jacklin  v.  Fytche  (14  M.  & 
W.  381,  suprcL,  539)  is  also  in  point.  There  are  not  two  common  gaols  in  a  borough, 
lliere  is  no  necessity  to  state  distinctly  what  form  of  action  is  intended  to  be  adopted. 
The  cause  of  action  alone  is  required  by  the  statute.  The  Court  intimated  that  it  was 
unnecessary  to  argue  as  to  the  liability  of  the  magistrate. 

Loan  DsNMAN,  C.  J. — I  am  of  opinion  that  this  power,  as  it  is  large,  so  it  ought  to 
be  scrupulously  exercised.  We  are  not  bound  to  respect  ancient  precedents  when  they 
appear  to  be  contrary  to  all  principle,  and  illegal,  as  has  been  observed  in  the  cases  of 
torture  and  general  warrants.  If,  however,  we  find  in  later  times  that  the  question  has 
been  fully  considered  and  decided,  such  decision  is  deserving  of  all  respect.  WtUes  v. 
Bridger  is  such  a  decision,  that  it  is  not  necessary  to  state  the  amount.  But  in  this 
warrant  the  time  is  altogether  undefined.  No  precedent  of  such  a  warrant  in  recent 
times  can  be  found,  and  it  is  plain  that  a  commitment  upon  such  a  warrant  may  not  be  for 
life.  It  b  impossible  for  us  not  to  see  that  such  a  security  could  not  be  required  by 
any  circumstances ;  and  if  the  person  be  poor,  and  unable  to  obtain  sureties,  he  must  of 
necessity,  under  this  warrant,  be  detained  for  life.  When  a  limited  time  is  fixed,  at 
the  expiration  of  that  time,  if  there  is  the  same  ground  for  apprehension,  he  might  be 
committed  again  ;  but  a  warrant  like  this  is  plainly  unnecessary,  and  may  lead  to  most 
violent  and  unjust  oppression.  It  is  therefore  bad.  The  notice  is  sufficient.  The 
aature  of  the  plaintiff's  complaint  fully  appears.  It  is  for  an  imprisonment :  and  the 
place  and  time  are  also  specified.  Nor  is  there  any  difference,  as  suggested  by  Mr. 
Greaves,  between  "  imprisoned"  and  "  caused  to  be  imprisoned."  We  are  all  agreed  that 
ftoiM  fides  will  not  justify  a  magistrate  who  commits  an  illegal  act.  We  came  to  that 
Opinion  recently,  after  a  very  ftdl  consideration.  Indeed,  it  is  manifest  that  this  is  so» 
frar  if  not,  hardly  any  of  the  numerous  actions  that  have  been  brought  would  have  ever 
been  heard  of. 

Pattxson,  J.  (who  had  been  absent  during  a  part  of  the  argument);-— So  fieur  as  I 
have  heard  the  case,  I  entirely  agree  with  my  Lord. 

Williams,  J. — I  am  of  tiie  same  opinion.  The  nature  of  the  security  required 
must  have  some  relation  to  the  quality  and  nature  of  the  offence.  It  may  be 
tiiat  this  warrant  is  not  altogether  indefinite,  as  it  presents  an  alternative  by 
whidi  the  defendant  could  release  himself.  But  there  may  be  no  possibility  of 
his  obtaining  sureties,  and  if  so,  it  would  in  effect  be  a  committal  for  life.  It 
is  difficult  to  suppose  any  threats  which  could  render  such  a  committal  neces* 
sarj.  There  must  be  some  distinct  and  bounded  term  of  imprisonment,  as  for. 
aecority.  unless  in  the  mean  time  sufficient  sureties  be  found,  which  the  law  supposes 
is  equal  security  for  the  keeping  of  the  peace.  The  notice  is  certainly  sufficient. 
The  statute  does  not  require  the  form  of  writ  to  be  mentioned,  but  the  cause  of  action. 

Loan  DsyxAir,  C.  J. — The  question  of  bona  fides  came  before  us  lately,  and  we 
ooosidered  most  certainly  that  it  was  no  test  in  actions  of  this  kind,  although  in  one 
particalar  case  the  language  of  the  Act  made  it  so. 

JZa/tf  absohOefor  a  jmv  trUl. 

M.W. 
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COURT  OF  QUEEN'S  BENCH. 

Saturday,  May  20,  1846. 

Thb  Queen  v.  The  Inhabitants  of  Holnb. 

SUtt.  4^5  Wm.  4,  e,  76,  «.  79'^Evidenee  hrfore  removing  juatUea^Wkat  to  b€  »mi  to  ik§  opptU 
Imnt  parish — Settlement  by  apprenticeehip — Notice  to  oterteere  under  56  Gee.  3t  c.  139(  i.2* 
Service  upon  one. 

Upon  an  application  to  two  jueticee  for  an  order  of  removal^  the  overeeere  of  the  parieh  to  whiek  tk 
removal  was  to  take  place,  tendered  the  evidence  qf  certain  witnesses  against  the  application,  Ik 
justices  examined  the  witnesses ;  but  their  evidence  was  not  taken  down  in  writing^  nor  was  mg 
note  or  copy  of  it  sent  with  the  order  of  removal  to  the  appellant  parish.  Held,  thai  thai  niimfS 
was  no  part  of  the  examination  on  which  the  order  of  removal  was  made,  and  thai,  ther^fsn,  i 
was  not  necessary  for  the  respondents  to  send  it  with  the  order  qfrmnooalto  tha  egppMaU  pmkkf 
according  to  the  79th  section  of  the  Poor  Law  Amendment  Act, 

Notice  to  the  overseers  qf  the  binding  of  a  parish  apprentice  under  stat,  56  Geo,  3,  c.  139»  «.  2, 4^ 
reeled  to  aU  the  overseers,  but  served  upon  one  only,  is  sufficient, 

UPON  appeal  against  an  order  of  two  justices  of  the  county  of  Devon,  dated  tb 
Idth  day  of  January,  1844,  for  the  removal  of  Mary  Honeywell  and  her  lastiH 
child,  Jacob  Honeywell,  from  the  parish  of  Buckfastleigh  to  the  parish  of  Hobe,  bolk 
in  the  county  of  Devon,  the  order  was  confirmed,  subject  to  the  opinion  of  the  Cont 
of  Queen's  Bench  on  the  following  case.  The  grounds  of  i^ipeal  applicable  to  this  cm 
were  as  follows  : — 

3.  Because  a  copy  of  all  the  examinations  touching  the  settlement  of  the  flil 
pauper,  taken  before  the  said  justices  previous  to  the  signing  of  the  said  ovte 
was  not  sent  to  us  with  a  copy  or  counterpart  of  the  said  order,  and  the  notice  rf 
chargeability  in  this  case,  as  required  by  the  statute  4  &  5  Wm.  4,  c.  76,  a*  79. 

4.  Because  a  copy  of  all  the  evidence  touching  the  settlement  of  the  said  pavpo^ 
faken  by  the  said  justices  previous  to  signing  the  said  order,  was  not  sent  to  « 
with  a  copy  or  counterpart  ^  the  said  order,  or  at  any  other  time. 

5.  Because  the  four  persons  hereafter  mentioned,  namely,  Edward  Barter,  Geot^B 
Stranger,  Thomas  Stranger,  and  Thomas  Waycott,  were  severally  sworn  and  eTamiwd 
\j  and  before  the  said  justices,  previous  to  their  making  the  said  order,  tonchiag  tiif 
1^^  place  of  settlement  of  the  said  Mary  Honeywell  and  her  bastard  child ;  buttiif 
evidence  given  by  them  on  oath,  before  the  said  justices,  touching  the  said  settkaieBlv 
was  not  reduced  into  writing,  as  it  ought  to  have  been,  and  because  no  copy  of  At 
evidence  or  examinations  of  the  said  Edward  Barter,  George  Stranger,  ThooM 
Stranger,  and  Thomas  Waycott,  touching  the  said  settlement  taken  by  sjad  before  ^ 
said  justices,  was  sent  to  us  with  the  counterpart  or  copy  of  the  said  order  and  nolkl 
of  chargeability  in  this  case,  as  ought  to  have  been  done. 

7.  That  the  said  Mary  Honeywell  did  not  acquire  a  settlement  in  our  said  parish rf 
Holne  by  apprenticeship,  or  by  serving,  inhabiting,  or  residing  as  an  apprentice  in  ov 
said  parish,  under  the  alleged  indenture  of  apprenticeship,  dated  the  SOth  day  rf 
August,  1834,  mentioned  in  the  examination  on  which  the  said  order  of  removal  M 
made,  and  by  which  she  was  alleged  to  have  been  bound  apprentice  to  George  Waycotts 
because  previous  to  the  allowing  and  signing  of  the  said  alleged  indenture  by^ 
justices  who  are  alleged  to  have  allowed  and  signed  the  same,  the  jNrovisiona  of  te 
statute  56  Geo.  3,  c.  139,  s.  2,  were  not  complied  with. 

6.  That  the  said  Mary  Honeywell  did  not  acquire  a  settlement  in  our  said  parish  flf 
Holne  by  apprenticeship,  or  by  serving,  inhabiting,  or  residing  as  an  apprentice  in  oar 
said  parish  as  aforesaid  ;  because,  previous  to  her  being  bound  apprentice,  as  alleged  ia 
tlie  said  examinations,  by  the  churchwardens  and  overseers  of  the  poor  of  your  mU 
parish  of  Buckfastleigh,  by  the  said  alleged  indenture  of  the  30th  day  of  August,  18Si 
to  the  said  George  Waycott  as  aforesaid,  and  previous  to  the  alleged  aDowanoe  dMMf 
by  the  justices  dluded  to  in  the  grounds  of  appeal,  no  notice  was  given  to  tilt 


TRINITY  TEBM,  I8i6»  MS 

then  overseers  of  the  poor  of  our  said  parish  of  Hohie.  in  which  parish  the  said  Mary 
Honeywell  was  intended  to  serve  an  apprenticeship,  of  such  intended  binding. 

The  paupers  were  removed  on  the  following  examinations  amongst  others  not 
material  to  the  points  raised  in  this  case. 

Robert  Churchward,  of  Buckfastleigh,  proved  the  execution  of  an  indenture)  dated 
30th  August,  1834,  by  which  the  pauper,  Mary  Honeywell,  was  bound  apprentice  by 
the  parish  officers  of  the  parish  of  Buckfastleigh,  to  George  Waycott,  of  the  parish  of 
Holne,  its  allowance  by  two  justices,  and  the  order  for  binding. 

George  Waycott,  aforesaid,  proved  the  service  and  residence  of  Mary  Honeywell 
with  him  iinder  the  said  indenture,  in  the  parish  of  Holne.  Copies  of  both  these  ex« 
aminations,  together  with  those  of  all  the  other  witnesses  examined  on  the  part  of  the 
removing  parish,  which  are  here  omitted,  were  sent  to  the  parish  officers  of  Holne, 
Moording  to  the  provisions  of  the  statute  4  &  5  Wm.  4,  c.  76,  s.  79. 

In  support,  however,  of  the  grounds  of  appeal,  first,  secondly,  and  thirdly  above 
■entioned,  it  was  proved  at  the  trial  that  at  the  time  when  the  examinations  were 
Idcen,  an  attorney,  who  appeared  on  behalf  of  the  parish  of  Holne,  stated  that  he  had 
tfttBon.  witnesses  present,  whom  he  wished  to  be  examined,  to  prove  that  the  parish 
officers  of  Holne  had  not  received  notice  of  the  binding,  pursuant  to  the  provisions  of 
tiie  statute  56  Geo.  3,  c.  139,  s.  2. 

Edward  Barter,  George  Stranger,  Thomas  Stranger,  and  Thomas  Waycott,  who 
ytete  examined  at  the  trial  of  the  appeal,  stated  that  they  were  present  at  the  taking  of 
the  said  examinations  ;  that  they  were,  at  the  request  of  the  said  attorney,  severally 
sworn  and  examined  by  the  removing  justices  previously  to  their  making  the  said  order; 
tliat  Edward  Barter  and  George  Stranger  gave  evidence  before  the  removing  justices 
that  they  were  churchwardens,  and  lliomas  Stranger  that  he  was  overseer  of  Holne  at 
tbe  time  of  the  binding  of  Mary  Honeywell  in  1834  ;  that  neither  of  them  had  received 
any  notice  of  the  said  binding;  nor  attended  at  the  said  binding,  nor  were  in  any  way 
jMrare  that  it  was  about  to  take  place  before  it  was  actually  completed.  Thomas 
Waycott  gave  evidence  before  the  removing  justices  that  he  was  the  son  of  William 
Waycott,  who  was  overseer  of  Holne  at  the  same  time ;  that  he  was  in  the  habit  of 
tnuuacting  parish  business  for  his  father,  although  not  an  assistant  overseer  ;  that  he 
lemembered  receiving  notice  of  an  intended  binding  of  Mary  Honeywell,  to  take  place 
on  the  9th  of  August,  but  had  no  recollection  of  acquainting  his  father  with  it ;  that 
Jieither  he  nor  his  father  attended  at  the  binding. 

Hie  evidence  of  these  four  persons  was  not  reduced  to  writing  when  given  before  the 
jvitices,  nor  did  it  form  any  part  of  the  examinations  signed  by  the  justices,  upon  which 
die  order  of  removal  was  made,  and  no  copy  or  note  of  the  examination  of  these  per- 
aona  was  sent  by  the  parish  officers  of  Buckfastleigh  to  those  of  Holne. 

This  objection  was  taken  by  the  appellants  at  the  trial  of  the  appeal,  but  overruled  by 
the  Court. 

At  the  trial  of  the  appeal,  the  above  evidence  was  given ;  but  on  the  part  of  the  re- 
tpondents,  William  Waycott  was  called,  who  proved  that  he  was  another  son  of  William 
Waycott  (the  overseer  of  Holne  in  1834),  and  brother  of  George  Waycott,  the  master  of 
llary  Honeywell ;  that  he  acted  for  one  of  the  overseers  of  Buckfastleigh,  but  was 
jlot  appointed  assistant  overseer ;  that  he  left  at  his  father's  house  on  the  8  th  August; 
iS34»  a  written  notice  (which  was  produced),  signed  by  the  churchwardens  and  over*- 
iBcgrB  of  Buckfastleigh,  to  the  overseers  of  Holne,  dated  the  7th  August,  1834,  of  the 
htwided  binding  of  Mary  Honeywell  to  George  Waycott,  to  take  place  on  the  9th ; 
that  he  attended  before  the  allowing  justices  on  the  9th,  but  the  binding  was  adjourned 
to  die  30th ;  that  he  afterwards  gave  his  father  verbal  notice  of  this  adjournment ;  that 
ke  again  attended  before  the  allowing  justices  at  the  binding  on  the  30th,  and  that  he 
iMn  proved  before  the  said  justices  the  verbal  notice  which  he  had  so  given  to  his  father. 

It  wu  objected  by  the  appellants,  that  no  sufficient  notice  was  proved  to  have  beea 
ptcn  to  the  parish  officers  of  Holne  of  the  intended  binding. 

The  Court  overruled  this  objection  also,  and  confirmed  the  order. 

The  questions  for  the  opinion  of  this  Court  are : — 1.  Whether  it  is  a  sufficient 

Kl  of  appeal,  under  the  drcumstances  above  stated,  that  the  examinations  of  Edwd* 
9  Gecuge  Stranger,  Thomaa  Stranger,  and  Thomas  Waycott,  were  not  ledocei 
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to  writiDg,  and  that  no  copy  of  them  was  sent  to  the  appellants  ?  2.  Whedier  notice 
of  the  intended  binding,  delivered  to  one  of  the  oyexseers  of  Holne,  bat  directed  to 
the  whole  body  of  the  parish  officers,  is  a  sufficient  notice  of  bindii^  under  the  pro- 
visions  of  stat.  56  Geo.  3,  c.  139,  s.  2  ? 

If  the  Court  shall  dedde  the  first  question  in  the  affirmative,  or  tbe  second  in  tbe 
negative,  the  order  of  Sessions  to  be  quashed ;  if  odierwise,  to  be  confirmed. 

Greenwood,  in  support  of  the  order  of  Sessions.-^The  first  objection  is,'  that  tbe 
removing  magbtrates  did  not  reduce  into  writmg  all  tiie  evidence  taken  before  tiiem. 
Now  admitting  that  they  cdd  wrong,  this  is  not  Uie  proper  remedy ;  the  parties  should 
have  applied  for  a  mandamus  to  compel  them  to  take  that  evidence ;  bat  the  magistntsi 
were  perfectly  right.  The  79th  section  of  the  Poor  Law  Amendment  Act  leqairei  t 
copy  of  the  examination  on  which  the  order  is  made  to  be  sent  to  the  appellant  paiuh; 
and  in  R.  v.  Outwett  (9  Ad.  &  £1.  836),  "ezammation"  was  held  to  be  nomen  eotbt^ 
tivwn,  and  that,  therefore,  all  the  examinations  taken  by  the  justices  oaght  to  be  seat 
In  the  present  case,  the  parish  officers  have  complied  literally  and  substantially  widi 
that  provision ;  all  the  examinations  taken  by  the  justices  have  been  sent ;  and  if  itil 
meant  to  be  argued  that  the  justices  were  bound  to  take  down  in  writing  every  thai; 
that  was  said,  there  can  be  no  limit  to  that  rule ;  and  every  idle  word  which  a  witDeM 
under  examination  may  choose  to  utter  must  be  written  down  and  sent  to  the  anp^ 
lants.  [Williams,  J. — You  are  arguing  the  case  as  if  it  were  the  evidence  ot  tfe 
removing  parish  which  had  not  been  sent ;  is  it  so  ?]  It  is  not.  [Williams,  J^— 
Then  the  appellants  want  to  know  what  their  own  witnesses  state.]  Precis^  flo; 
and  the  only  object  of  the  statute  is,  that  parties  should  receive  such  informatiiNi  ai 
would  enable  them  to  decide  whether  they  could  safely  appeal.  The  proceeding  bete 
the  removing  justices  is  ex  parte;  and  it  is  contrary  to  all  reason  to  suppose  that  tbtf 
are  bound  to  take  down  in  writing  the  evidence  on  behalf  of  the  appellants,  who  an  vk 
before  them,  in  order  that  a  copy  of  it  may  be  sent  to'the  appelumts  diemselves.  la 
B.  V.  Black  CaUerton  (10  Ad.  &  £1.  679),  the  omission  was  of  evidence  essential  to 
support  the  order,  llie  second  objection  is,  that  a  notice  of  the  intended  bandnti 
served  upon  one  only  of  the  overseers  of  the  parish  in  which  the  apprenticeship  is  to  Se 
served,  idthough  directed  to  all,  is  insufficient  under  sec.  2  of  56  Geo.  3,  c*  139 ;  iAHl 
provides  that  "  notice  shall  be  given  to  the  overseers  of  the  poor  of  the  parish  or  pbee  ia 
which  such  child  shall  be  intended  to  serve  an  apprenticeship,  before  any  justice  of  Ac 
peace  for  the  county  or  district  within  which  such  parish  or  place  shall  be  ahall  allov 
such  indenture,  and  such  notice  shall  be  proved  before  such  justice  shall  sign  aach  ia^ 
denture,  urdest  one  of  such  overseers  shall  attend  such  Justice,  and  admit  such  notke." 
It  cannot  be  disputed  that,  generally,  if  a  notice  is  required  to  be  served  upon  overseers, 
a  notice  served  upon  any  one  of  them  is  sufficient  (R,  v.  Warwickshire,  6  Ad.  &  BL 
873,  2  Nolan,  P.  L.  527,  n. ;  and  R.  v.  Staffordshire,  4  Ad.  &  £1.  482) ;  but  in  ^ 
present  case  reliance  is  placed  upon  the  concluding  words  of  the  section,  as  shewing 
that  unless  one  of  the  overseers  attended  before  the  justices,  the  notice  must  be  served 
upon  all ;  but  no  such  inference  can  fairly  be  drawn  from  the  words,  the  only  object 
being  to  relieve  the  overseer  from  unnecessary  trouble. 

Merivale,  contr^— 1.  Before  the  Poor  Law  Amendment  Act  (4  &  5  Wm«  4,  c.  76), 
a  doubt  was  entertained  whether  the  examinations  taken  before  the  removing  justices 
need  be  reduced  to  writing ;  but  the  79th  section  of  that  Act,  by  requiring  a  copy  of  tiie 
examination  to  be  sent  to  the  appellants,  impliedly  removed  that  doubt ;  and  it  is  nov 
well  settled,  that  all  the  examinations  must  be  sent.  In  this  case  it  appears  that  tiie 
examinations  of  four  persons  were  taken  by  the  justices,  and  not  sent  to  the  appellant 
parish ;  it  may  be,  that  the  magistrates  were  not  bound  to  receive  that  evidence ;  but 
having  done  so,  how  can  it  be  said  that  that  is  not  a  part  of  the  examination  on  wUdb 
the  order  of  removal  is  made  ?  The  copy  of  the  examination,  to  be  sent  with  the  tagf 
t)f  the  order  of  removal,  means  "  a  copy  of  the  entire  evidence  taken  upon  that  oeca- 
sion."  (Per  Coleridge,  J.,  in  R.  v.  Outwell,  9  Ad.  &  £1.  836 ;  8  L.  J.  N.  S.,  M.G. 
27.)  Whatever  the  magistrates  receive  in  evidence  must  be  sent ;  and,  as  was  d^ 
cided  in  R.  v.  Outwell,  the  effect  of  it  upon  the  decision  is  not  to  be  conrndered,  fork 
that  case  the  evidence  kept  back  was  favourable  to  die  appellant.  The  nme  priiid|ite 
iias  been  carried  still  forther  in  more  recent  cases,  which  hai^  decided  that  copies  af 
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«I1  docQBients  axe  to  be  sent,  because  they  fonn  a  part  of  the  entire  eridence.  (A.  r* 
JEMgiRmnimt,  mUi,  p.  327>  and 2  New S.C.  24 ;  and R.v.  WeUmffton,  anik,  p.  431>  and 
2  New  S.  C.  176.)  The  obsenration  of  Mr.  Justice  Williams  is  unquestionably  one  of 
great  weight  upon  the  reason  of  the  thing ;  but  the  answer  is,  first,  that  the  Ugisla* 
tnxe,  not  contemplating  the  case  of  evidence  produced  by  the  appellants,  has  required 
«]1  die  eridence  received  by  the  justices  to  be  sent ;  and,  secondly,  that  it  might  not 
lie  altogether  useless  information  to  the  appellants  to  know  what  tiieir  own  witnesses 
Iiad  stated  on  the  former  occasion.  It  has  also  been  argued  that  nothing  need  be  sent 
irbidi  the  justices  had  not  reduced  into  writing ;  but  that  would  not  apply  to  documents 
f^ven  in  evidence,  copies  of  which  are  nevcsrtlieless  to  be  sent ;  and  if  the  justices 
neskct  their  duty,  and  do  not  commit  to  writing  some  portions  of  the  evidence,  that  is 
in  Itself  as  much  a  substantive  ground  of  appeal  as  if  they  make  an  order  upon  insuffi* 
^eient  evidence.  2.  The  notice  of  binding  being  served  upon  one  of  the  overseers  only» 
is  insufficient.  The  general  rule  has  been  correctiy  stated  by  Mr.  Greenwood ;  but 
tliia  is  a  particular  case.  The  notice  to  the  overseers  is  intended  as  a  protection  to  the 
duld  (JZ.  ▼;  nrelkeld,  4  B.  &  AdoL  229,  and  R.  y.  Whiston,  4  Ad.  &  EL  607) ; 
alid  that  object  would  be  greatiy  defeated  if  a  service  upon  one  of  the  overseers  were 
fliiffieient,  for  the  proposed  master  himself  might  be  one  of  the  overseers  at  the  time ; 
as',  in  the  present  case,  the  master's  son  was  the  only  overseer  who  received  any  notice. 
The  language  of  the  Act  of  Fkurliament  leads  to  the  same  conclusion ;  for  if  it  were 
only  necessary  to  give  notice  to  one  overseer,  why  should  the  exception  be  added, 
^*  ftnkss  one  ofswA  overseert  should  attend  and  admit  such  notice" 
'  Loan  Dbnxak,  C.  J. — There  is  no  doubt  that  the  service  of  the  notice  is  good.  Om 
tiie  otiier  point,  I  do  not  see  how  this  order  can  be  said  to  have  been  made  upon  the 
esnminations  which  were  not  sent. 

'  Pattbson,  J.— I  am  of  the  same  opinion.  I  do  not  mean  to  say,  that  if  evidence 
-ifere  tendered  by  the  removing  parish,  the  justices  would  not  be  boimd  to  receive  it» 
and  take  it  down  in  writing.  1  do  not  say  that  in  that  case  they  have  any  discretion ; 
but  tiiis  is  a  very  di£fierent  case.  Here  somethingis  tendered  by  the  opposite  party,  not 
upon  which,  but  notwithstanding  which,  the  order  is  made,  llie  point  as  to  tiie  notice 
»  mite  dear. 

WiLLiAXs,  J. — ^I  will  only  make  this  additional  observation.  How  could  the  officers 
of  the  removing  parish  compel  the  justices  to  take  down  these  examinations  ?  They 
are  not  their  evidence ;  and  then  are  the  removing  overseers  to  lose  their  chance  of 
obtaimng  an  order,  because  the  appellants  tender  evidence,  and  the  justices  refuse  to 
write  down  what  tiie  removing  officers  cannot  compel  them  to  vmte  down  ?  The  ob» 
jection  here  is  answered  by  the  fact,  that  no  such  examination  was  taken. 

Rule  to  fuash  the  order  of  Sessions  discharged. 


COURT  OF  QUEEN'S  BENCH. 
Thursday^  June  11,  1846. 

Re  ThB  JvSTICBS   of  DaKBIORSRIRB. 

Power  qf  magistrate  to  exclude  attomeptfrom  audience  at  Quarter  Seesione, 

Magistrates  at  Quarter  Sessions  kavsJuU  power  to  regulate  the  practice  of  their  own  Court;  and  this 
Courts  therefore,  refused  a  rule  for  a  certiorari  to  bring  up  an  order  of  a  Court  of  Quarter  Sessions  f 
directing  that  attorneys  should  not  haws  audience,  when  four  barrieters  were  present. 

SIR  F.  Kelly,  S.  G.,  moved  for  a  rule  to  shew  cause  why  a  writ  of  certiorari  should 
not  issue  to  the  justices  of  Denbighshire,  to  bring  up  an  order  made  by  them  in 
JmuoTf  last,  confinmng  an  order  made  on  the  6th  of  July,  1845,  whereby  it  was 
^dbteted  that  in  the  Court  of  Quarter  Sessions  for  that  coun!^,  attorneys  shouM  not 
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taavi  audience  if  Uiere  were  four  banisters  present.  The  question  iiiteiided  to  be  raised  ii» 
ttrhether  the  magistrates  had  aright  to  exclude  attorneys  from  andience.  It  is  sohmitted 
that  they  have  not  Since  the  passing  of  the  Welsh  Judicature  Act  (1 1  Geo.  4  &  1  W. 
4,  c.  7),  attomejTS  have  been  heard  exclusively  at  these  sessions,  except  when  on  some 
particular  occasion  barristers  have  been  taken  there  on  special  retainer.  This  course  of 
firoceeding  continued  till  July  of  last  year,  when  some  barristers  having  before  attended 
'the  sessions,  the  magistrates  made  the  order  in  question.  It  is  admitted,  with  respect 
to  magistrates  exercising  a  summary  jurisdiction,  that  they  have  complete  authority  ia 
matters  of  practice  in  their  own  courts.  The  case  of  Collier  v.  Hicks  (2  B.  &  Ai 
€63)  is  an  authority  for  that  proposition ;  but  even  there  Lord  Tenterden  referred  to 
the  want  of  the  regular  attendance  of  barristers  at  distant  places,  and  the  pressors  of 
expense,  which  parties  might,  in  some  instances,  be  unable  to  bear.  That  lait 
observation  is  one  of  peculiar  force  in  regard  to  these  small  courts,  and  in  consideratioa 
of  that,  it  may  well  be  argued  that  this  exclusion  of  attorneys  from  acting  as  advooatei 
in  them  ought  not  to  be  sanctioned. 
.    J,  Jervis,  who  was  to  have  shewn  cause  in  the  first  instance,  was  not  heard. 

Lord  Dsnhan,  C.  J. — It  appears  to  me  that  the  rule  is  most  important  that  all 
Courts  of  Justice  have  fiiU  power  to  regulate  their  own  practice.  The  exception  to  tint 
Tule  arising  from  occasions  of  convenience,  as  stated  by  Lord  Tenterden,  does  aot 
mppear  to  me  to  apply  to  this  case,  or  to  cases  like  this.  The  argument  in  favour  of 
.permitting  attorneys  to  be  heard,  because  of  the  smaller  expense,  would  ap]dy  hen, 
as  well  as  in  other  courts,  and  would  apply  not  only  in  favour  of  them,  but  m  hmm 
sdso  of  those  who  would  attend  for  still  smaller  charges  than  attorneys.  Such  an  aiga- 
tnent  would  be  equally  good  in  all  cases  whatever.  We  sit  here  to  try^  causes  niUk 
are  often  of  very  smaU  amount,  but  that  itself  is  no  reason  why  attorneys,  or  peaoM 
irho  would  accept  even  still  smaller  remuneration,  should  be  entitled  to  audieiiee  ai 
counsel.  In  my  opinion,  it  is  necessary  for  the  interests  of  all  that  there  shoold  be 
orders,  and  privileged  orders,  in  courts  of  justice.  In  saying  this,  it  is  not  naccsiy 
in  any  degree  to  interfere  with  the  discretion  of  each  court  in  the  exercise  of  ili 
undoubted  power  of  regulating  its  own  practice.  That  discretion  has  been  exexdM 
here  with  a  reasonable  limitation.  That  limitation  is,  that  without  there  is  a  suffide^ 
provision  of  barristers  present,  the  attorneys  shall  be  heard.  If,  instead  of  the  Vmk 
being  four,  the  justices  had  said  sixty,  the  reason  now  relied  on,  that  of  expense,  wtfM 
have  been  equally  good,  for  the  poor  man  would  have  found  equal  difficulty  ii 
employing  one  barrister  out  of  the  larger  as  one  out  of  the  lesser  number.  I  thaik 
that  the  reason  is  not  sufficient  to  satisfy  us  that  the  order  should  be  quashed,  and  I 
am  therefore  of  opinion  that  the  rule  ought  to  be  refused. 

Pattbson,  J.,  concurring.  Rule  re/utti, 

B. 
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Thursday^  June  4,  1846, 

The  Qui;bn  v.  The  Justices  of  tee  City  of  London. 

Afipeal  agaimi  order  qf  rtmawd^Eniry  amd  re^te— Notice  qft^emi. 
^Uitieet  are  bound  ex  parte  to  enter  and  reepUe  an  appeai  agamtt  an  order  qfremopol  ai  the  (^mW 
,    Beetiont  nest  after  the  eerviee  qfthe  order,  although  more  than  thirtg-flee  daye  tnay  kerne  eU^t 

and  a  notice  qf  appeal  given  m  time  for  the  next  eoaiont  qfter  emHk  entry  end  roepUe,  i§  etjfUmdt 

and  the  appeal  ought  then  to  be  heard, 

P ASHLEY,  in  Easter  Term  (May  6),  obtained  a  rule  calling  on  the  j  atices  te  ttr 
city  of  London  to  shew  cause  why  a  writ  of  numdamus  should  no^  issue  oott- 
manding  them  to  enter  continuances  upon,  and  hear  an  appeal  agaiaat»  aa  ocder  sf  tw 
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jofltices  for  the  removal  of  a  pauper  from  the  parish  of  St.  Botolph  without  Bishopsgate 
to  die  pariah  of  Stockport.  The  affidavits  stated  that  the  order  was  made  on  the  25th 
Nov.  1845,  and  that  a  copy  of  it,  together  with  a  copy  of  the  examinations  and  the 
Botice  of  chargeability,  was  transmitted  to  the  overseers  of  the  appellant  parish,  and 
received  hy  them  on  the  following  day  :  that  on  the  22nd  Dec,  no  notice  of  appeal 
having  then  been  given,  the  removal  took  place ;  and  that,  at  the  January  Quarter  Sessions 
(Jm.  10.  1846),  an  appeal  against  the  order  was  entered  and  respited  es  parte :  that 
notice  of  appeal  was  given  on  the  21st  March,  and  that  at  the  April  sessions  the  appeal 
eune  on  to  be  heard.  The  objection  was  then  taken  on  the  part  of  the  respondente, 
that  the  notice  of  appeal  ought  to  have  been  given  for  the  January  sessions ;  as,  after 
tiie  removal  of  the  pauper,  more  than  fourteen  days  had  elapsed  before  those  sessions 
me  held ;  that  no  such  notice  having  been  given,  the  appeal  ought  not  then  to  have 
been  entered  and  respited  ;  and  that  at  the  April  sessions  it  was  too  late.  The  Court 
of  Quarter  Sessions,  being  of  that  opinion,  refused  to  hear  the  appeal. 

Payne  now  shewed  cause. — In  the  first  place,  the  questions  as  to  the  sufficiency  of  a 
notice  of  appeal,  and  as  to  the  regularity  of  an  entry  of  appeal,  are  entirely  in  the 
dbcretion  of  the  Sessions ;  they  must  decide  in  each  case,  and  this  Court  will  not 
iliteifoe.  [Pattbson,  J. — But  if  that  discretion  has  been  exercised  by  one  Sessions, 
ttn  a  subsequent  Sessions  review  it  ?]  There  is  no  reason  why  they  should  not.  This 
Gomt  will  set  aside  a  writ  of  certiorari,  which  it  has  issued,  if  it  is  afterwards  satisfied 
tbit  it  has  done  wrong.  Secondly,  the  decision  of  the  Sessions  is  correct.  The  right 
of  ajipeal  depends  altogether  upon  certain  statutes ;  the  first  is  that  of  13  &  14  Car. 
S,  e.  12,  which  (by  s.  2}  gives  an  appeal  "  to  the  justices  of  the  peace  of  the 
vdd  county  at  their  next  Quarter  Sessions; "  and  the  next,  that  of  9  Geo.  1,  c.  7,  which 
(hf  ••  8)  requires  reasonable  notice  of  the  appeal  to  be  given,  and  provides  that  the 
jwtiees  shall  adjourn  the  appeal  to  the  next  Quarter  Sessions,  if  it  shall  appear  to  them 
**  tfiat  reasonable  time  of  notice  was  not  given."  Then  the  79th  section  of  the  Poor  Law 
ilmendment  Act  (4  &  5  W.  4,  c.  76)  prohibits  the  removal  of  the  pauper  for  21  days 
after  aervice  of  the  order  of  removal ;  and  requires  14  days'  notice  of  the  grounds  of 
npeal  before  the  sessions  at  which  the  appeal  is  to  be  tried.  [Lord  DsNif  av,  C.  J.-— 
'Xhe  old  practice  as  to  entering  and  respiting  appeals  is  not  atfected  by  the  Poor  Law 
Aoendment  Act.]  It  is  clear,  however,  that  the  appellants  had  abundant  time  to  give 
motioe  for  the  January  sessions  (22.  v.  Lancashire  Justices,  4  Q.  B.  910)  ;  and  the 
qnettion  is,  whether  they  ought  not  to  have  done  so  ?  In  the  case  of  72.  v.  The  Justices 
if  Moimmouthshire  (3  Dowl.  306,  1  Har.  &  W.  Ill)  an  appeal  had  been  entered  and 
~  at  one  sessions,  and  an  insufficient  notice,  according  to  the  practice  'Of  those 
,  given  for  the  next ;  and  Fatteson,  J.,  refused  a  mandamus  to  compel  the 
to  hear  the  appeal,  saying  that  the  stat  9  Gko.  1,  c.  7»  s.  8,  was  applicable 
^nly  to  cases  where  notice  was  given  for  the  first  sessions,  and  that  that  section  gave 
[  ao  jurisdiction,  except  to  decide  whether  the  notice  was  a  reasonable  notice  or  not.  So 
TAR.Y.The  Justices  of  Cornwall  (6  Ad.  &  £11.  894,  898),  the  same  learned  judge,  in  the 
eiMrse  of  the  argument,  put  this  question  :  "  Is  there  any  case  in  which  it  has  been 
hdd  that  parties  were  not  bound  to  appeal,  when,  by  the  practice  of  the  sessions,  there 
VM  time  enough  for  giving  notice  ?  "  And  the  answer  was  :  "  This  point  does  not 
weak  to  have  arisen."  [Pattksow,  J. — The  answer  should  have  been  different.  It 
Aoald  have  been  a  reference  to  the  case  of  R.  v.  The  Justices  of  Shropshire  (7  East, 
5i9),  by  which  the  practice  on  this  point  has  been  settled.]  That  case  certainly  decided 
Art  the  Stat.  9  €reo.  1,  c.  7,  was  compulsory  upon  the  Sessions  next  after  the  making 
cf  the  order  to  enter  and  respite  an  appeal,  though  there  had  been  sufficient  time  to 
p9t  notice  of  appeal  for  the  first  sessions,  and  none  had  been  given  ;  and  the  general 
■ictioe  has  been,  in  conformity  with  that  decision,  to  enter  and  respite  an  appeal  at  the 
fat  aesaions,  as  a  matter  of  coarse ;  but  that  practice  is  not  warranted  by  the  statutes 
t  Vder  wliicb  the  right  of  appeal  is  enjoyed  ;  it  occasions  much  unnecessary  delay,  and 
p  a  defasta  one  of  the  principal  objects  contemplated  in  those  enactments. 
L        Pnkiey,  contrii,  was  stopped  by  the  Court. 

I.  LoKD  IhnrMAK,  C.  J. — Although  many  things  may  have  grown  up  in  practice,  which 
I  vem^t  wish  otherwise;  yet,  to  dter  a  practice  so  well  estabhshed  as  that  of  entering  and' 
^     viqABig^  appeals,  since  the  case  of  R,  v.  The  Justices  of  Shropshire  (7  Bast,  549),  would 
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produce  great  confusion  and  inconvenience.  There  it  was  decided  that,  under  dream- 
stances  similar  to  the  present,  the  justices  are  bound  to  receive  and  adjourn  an  appeal, 
although  there  may  have  been  sufficient  time  to  give  a  reasonable  notice;  and  we  cannot 
3rield  to  the  argument  in  the  present  case  without  overruling  that  decision,  which  Lord 
EUenborough  stated  to  have  been  founded  upon  a  well-considered  judgment  in  a  pre- 
vious case. 

Pattsson,  J.,  and  Williams,  J.,  concurring.  Rule  absokk. 


COURT  OF  QUEEN'S  BENCH. 

Saturday y  June  6,  1846. 

The  Queen  v.  The  Inhabitants  of  the  Township  of  Walbottlb. 

Settlement  by  hiring  and  service — ConitruetUm  qfpit  band. 

A  palmer  was  hired  for  a  year  to  work  in  a  colliery.  By  the  agreement ,  he  and  the  other  i 
were  to  do  a  full  day's  work  on  each  and  every  working  day,  or  such  a  quantity  of  work  ae  skM 
be  fairly  deemed  equal  to  a  day's  work,  and  were  not  to  leave  their  work  till  that  qtumtiiy  mi 
completed  to  the  extent  qfeaeh  man*s  ability;  they  were  to  work  on  the  pay  Saturdays  tfreqideei: 
they  were  to  be  provided  by  the  masters,  save  for  a  fortnight  at  Christmas,  and  m  eoH  4 
accident,  with  so  much  work  as  would  produce  a  certain  sum  in  a  fortnight;  but  the  mastm 
were  to  be  at  liberty  to  lay  the  pit  off  work  three  working  days  in  every  fortnight,  md 
ten  at  Christmas ;  but  it  was  provided  that  the  parties  hired  should  continue,  during  tkm 
4en  days  and  during  all  other  times  that  the  pits  should  be  laid  off  work,  the  eervanie  qf^ 
owners,  and  subject  to  their  orders.  If  by  accident  the  pit  should  be  rendered  unfit  for  «trl> 
ing,  certain  penalties  were  to  be  paid  to  the  worknun;  and  those  who  had  houses  provided  for  tkesi 
were  to  quit  the  houses  whenever  they  quitted  the  employment.  Upon  a  case  stated  for  the  ojiiwiw 
qfthis  Court,  it  was  found  that  the  expression  '*  the  pits  shall  be  laid  off  work  **  did  not  ^plg  fe 
the  cessation  of  work  on  working  days,  pay  Saturdays,  or  Sutidays,  but  only  to  the  ChriMtmmksM' 
.  4ays,  cases  qf  accident,  and  the  three  days  in  every  fortnight.  The  pauper  eereed  and  rmidei  Aff* 
whole  year,  working  occasionally  on  the  pay  Saturdays,  and  leaving  tffhiM  daily  work  at  differed 
hours  in  the  day ;  but  keeping  holiday  only  for  ten  days  or  a  fortnight  at  Christmas,  when  mUt 
the  pit  was  laid  off  work. 

Held,  that  this  was  an  exceptive  hiring,  and  that  the  pauper  gained  no  settlement  by  jei'rief 
under  it. 

UPON  appeal  against  an  order  of  two  justices  for  the  removal  of  John  Walker  finm 
the  township  of  High  Callerton,  in  the  county  of  Northumberland,  to  the  town- 
ship of  Walbottle,  in  the  same  county,  the  Court  of  Quarter  Sessions  confirmed  tiie 
order,  subject  to  the  opinion  of  the  Court  of  Queen's  Bench  upon  the  foUowiag 
case. 

The  settlement  set  up  by  the  respondents  in  the  examinations,  and  relied  upon  hf 
them  at  the  trial  of  the  appeal,  was  alleged  to  have  been  gained  by  the  pauper  in  tbe  ap« 
pellant  township  by  hiring  and  service,  under  an  agreement  usually  called  a  pit  boai, 
and  containing  amongst  others  the  following  provisions  : — Memorandum  of  agxeeiMat 
made  the  25th  day  of  March,  in  the  year  of  our  Lord  1826,  between  Joseph  Laiiibe» 
WiUiam  Potter,  and  John  C.  Jobbing,  Esqrs.,  owners  of  Walbottle  Colliery,  of  the  oot 
part,  and  the  several  other  persons  whose  names  or  marks  are  hereunto  subacribed,  oC 
the  other  part.  The  said  owners  do  hereby  retain  and  hire  the  said  several' other  partitt 
hereto,  from  the  5th  day  of  April  next  ensuing  until  the  5th  day  of  April,  which  will  be 
in  the  year  1827,  to  hew,  work,  fell,  drive,  and  put  coals,  and  to  do  such  other  wofk  ts 
may  be  necessary  for  carrying  on  the  said  colliery,  and  as  they  shall  be  required  or 
directed  to  do  by  the  said  owners,  their  executors,  administrators,  or  aaaigna,  or  tfvir 
viewer  or  agents,  at  the  respective  rates  and  prices,  and  on  the  terms,  conditiona*  mi 
stipulations,  and  subject  to  and  under  the  penalties  and  forfeitures  hereafter  specSsl 
and  declared. 

3.  The  hewers  are  to  be  allowed  during  the  whole  period  of  their  hiring*  save  fa 
one  fortnight  at  Christmas,  and  in  case  of  accident,  as  provided  for  by  the  smntli  eiap 
ditixm,  not  less  work  than  will  yield  to  them*  at  the  afbrementioned  lateSi  the  tmrf 
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S88.  in  each  fortnight;  but  if  at  any  time  the  said  owners  shall  deem  it  expedient  for 
tiie  said  hereby  hired  parties  to  work  do  more  than  nine  days  in  a  fortnight,  the  said 
owners  are  hereby  empowered  to  lay  the  pits  off  work  for  the  other  days,  allowing  the 
hewers  to  earn  in  such  nine  days  not  less  than  the  aforesaid  sum  of  28s.  each. 

6.  The  said  owners  shall  be  at  liberty  to  lay  the  pit  off  work  at  or  about  Christmas, 
for  any  such  time,  not  exceeding  ten  working  days,  as  they  may  think  proper ;  but  the 
Slid  parties  hereby  hired  shall  nevertheless  continue  during  such  lime,  and  during  all 
other  times  that  the  pits  shall  be  laid  off  work,  the  servants  of  the  said  owners,  sulject 
to  their  orders  and  directions,  and  liable  to  be  employed  by  them  in  such  work  as  they 
ibdlsee  fit. 

7.  That  if  by  any  accident  happening  to  the  engine  of  the  said  colliery,  or  from  any 
other  cause,  a  pit  shall  be  rendered  unfit  for  working,  and  the  said  parties  hereby  hired 
ibdl  be  laid  idle  for  more  than  three  successive  days,  2s.  6d.  per  day  shall  thereafter  be 
psid  to  such  of  the  said  parties  as  are  hewers ;  Is.  6d.  per  day  to  such  of  them  as  are 
patters  ;  and  6d.  per  day  to  such  of  them  as  are  drivers,  provided  that  they  respectively 
Work  at  any  other  labour  offered  them  by  the  said  owners,  their  executors,  administra- 
tes, or  assigns  ;    and  in  case  such  work  is  not  provided  for  them,  and  in  case  they  are 

^  permitted  by  the  said  owners,  their  executors,  administrators,  or  assigns,  to  find  em* 
liojment  elsewhere,  and  that  such  employment  may  be  had,  then  the  hewers  shall 
HBoeive  only  Is.  6d.  per  day,  the  putters  9d.  per  day,  and  the  drivers  4d.  per  day ;  and 

:  ia  the  event  of  any  of  the  said  parties  being,  with  the  permission  of  the  said  owners, 

:•  hUtf  employed  in  any  other  collieries,  no  payment  whatever  shall  be  made  to  them 

'  dormg  such  employment. 

8.  That  the  said  parties  hereby  hired  shall,  except  when  prevented  by  sickness  or 
sufficient  or  unavoidable  causes,  do  and  perform  a  full  day's  work  on  each  and 
working  day,  ur  such  a  quantity  of  work  as  shall  be  fairly  deemed  equal  to  a  day's 

;,  and  shall  not  leave  their  work  until  such  day's  work  or  quantity  of  work  is  fully 

;jyfuAiiAed  or  finished  to  the  extent  of  each  man's  ability;  and  in  default  thereof,  each  of 

nid  parties  hereby  hired  and  so  making  default  shall,  for  every  such  default,  forfeit 

pay  to  the  said  owners,  their  executors,  administrators,  or  assigns,  the  sum  of 

6d. ;  and  it  is  understood  and  agreed  that  the  said  owners  shall  be  at  liberty,  if  they 

*  fit»  to  require  the  parties  hereby  hired  to  work  on  the  pay  Saturdays  as  well  as  on 

of  the  week  days. 

12.  None  of  the  said  hereby  hired  parties  shall  keep  either  galloway,  ass,  or  dog,  and 

person  for  whom  a  dwelling-house  shall  be  provided,  as  part  of  his  wages,  shall 

in  good  repair  the  glass  in  the  windows  thereof,  or  pay  the  said  owners  for  the 

n  <rf  the  same. 

14.  It  is  also  distinctly  understood  and  agreed,  that  the  dwelling-house  provided  for 

cf  the  persons  hereby  hired  or  engaged,  are,  and  form  part  of;  the  wages  of  such 

ona ;  and  on  the  expiration  of  the  said  hiritfg,  and  in  case  any  of  them  shall  quit  or 

legally  discharged  from  the  employment  hereby  agreed  upon,  he  or  they  shall  im- 

~     ly  quit  such  dwelling-house  or  dwelling-houses ;  and  in  case  of  neglect  or 

L  audi  owners  shall  be  at  liberty,  and  he  and  they,  their  agents  and  servants,  are 

authorized  and  empowered  to  enter  into  and  upon  such  dwelling-houses,  and 

and  turn  out  of  possession  such  workman  or  workmen,  and  his  and  their 

furniture,  and  effects,  without  having  recourse  to  any  legal  proceedings ;  pro- 

■Iways*  and  it  is  hereby  declared,  that  nothing  herein  contained  shall  extend,  or 

Mtnied  to  extend,  to  alter,  prejudice,  lessen,  or  otherwise  affect  the  legal  remedies 

pofwera  which  by  law  belong  to  masters  and  servants  in  their  respective  relations  to 

;  or  to  magistrates  having  jurisdiction  in  case  of  dispute  or  difference  between 

it  was  signed,  among  others,  by  the  pauper,  who  was  at  that  time 

and  without  chHd  or  children.    In  pursuance  of  the  agreement,  he  entered 

aenrice  of  the  owners  of  the  said  colliery  on  the  5th  April,  1826,  and  remained 

m  the  idiole  year,  and  resided  during  all  that  time  in  the  appellant  township. 

Ml  cnpiojed  at  the  colliery,  including  the  pauper,  kept  holiday  for  ten  days  or  a 

at  Cluistinas,  which  was  the  only  time  timt  the  pit  was  laid  off  woric  during 

The  pitmen,  including  the  pauper,  oocasionaUy  worked  on  the  pay  Saturdiqra, 
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but  this  took  place  very  eeldom.  The  pitmen  left  thor  daily  work  at  differeat  times^ 
some  of  them  working  longer  than  others.  The  expression  "  the  pits  shall  be  laid  off 
work"  does  not  apply  to  the  cessation  of  work  on  working  days,  when  all  the  men  have 
left  their  work,  or  to  pay  Saturdays  or  Sundays  ;  but  aj^lies  only  to  the  Christmas 
holidays  and  to  cases  like  those  mentioned  in  the  2nd  and  7th  dauses  of  the  foregoiiig 
bond.  For  the  appellants,  it  was  contended  that  the  hiring  and  service  of  the  pauper 
under  the  bond  were  not  such  a  hiring  and  service  for  a  year  as  would  confer  a  setde- 
ment.  If  the  Court  shall  be  of  opinion  that  the  hiring  and  service  of  the  pauper  under 
the  foregoing  bond  were  such  a  hiring  and  service  for  a  year  as  would  confer  a  settle- 
ment, then  the  order  is  to  be  confirmed  ;  but  if  the  Court  shall  be  of  opinion  in  favour 
of  the  appellants,  then  the  order  is  to  be  quashed. 

R.  Ingham,  in  support  of  the  order  of  Sessions. — ^This  is  not  an  exceptive  hiiiog. 
One  test  is,  whether  tiie  pauper  was  bouAd  to  work  more  than  a  limited  number  of  honn 
ineachday  (12.  V.  Ossett'Cum-Gawthorpe,  4B.  8l  Ad.  216,  220);  and  that  case*  aswdlis 
R.  V.  Byker  (2  B.  &  C.  1 14),  are  authorities  to  shew  that  in  this  case,  according  to  the 
proper  construction  of  the  agreement,  it  fixes  only  the  minimum,  and  not  the  maximum 
of  labour.  In  the  latter  case,  it  was  agreed  that  the  master  should  pay  for  every  good 
day's  work,  not  exceeding  fourteen  hours,  so  much,  and  2d.  per  day  when  that  time 
was  exceeded ;  and  in  answer  to  the  argument  there  used,  that  the  pauper  was  entitkl 
to  absent  himself  at  the  expiration  of  fourteen  hours,  and  that  the  master  could  not 
compel  him  to  work  any  longer,  Bayley,  J.,  delivering  the  judgment  of  the  Comt 
said :  "  We  are  of  opinion,  that  the  time  was  only  mentioned  as  the  measure  of  the 
wages ;  that  the  contract  does  not  impose  any  limit  upon  what  might  reasonably  be 
required  by  the  master ;  and  that  the  relation  of  master  and  servant  continued  dung 
the  whole  twenty-foiu:  hours."  So  here,  no  limit  is  imposed  upon  what  the  matte 
znight  reasonably  require ;  for  the  only  limit  is  the  ability  of  the  man  to  work.  la 
order  to  make  the  hiring  exceptive,  there  must  be  a  distinct  exception  of  acme  perio4 
during  which  the  control  of  the  master  would  not  continue ;  as  "  of  ten  days  at 
Christmas,"  in  R.  v.  Gateshead  (2B.  &  C.  117,  a),  and  of  the  "pay  Saturdays,"  m 
R.  V.  Cowpen  (5  Ad.  &  £.  333) ;  but  here  the  exception  of  certain  days  at  Christmu  k 
qualified  by  an  express  proviso  (cl.  6),  that  the  relation  of  master  and  servant 
continue  the  whole  time ;  and  they  are  to  work  on  pay  Saturdays  (dL  8).  The  o 
is  silent  as  to  Sundays ;  but  that  does  not  suspend  the  relation  of  master  and  i 
during  that  day.  It  is  one  of  those  exceptions  which  are  implied  in  every  contiad; 
and  is  like  the  exception  of  hours  for  relaxation,  food,  and  rest.  (R.  v.  All  Saadt^ 
Worcester,  1  B.  &  Aid.  322.)  Something  depends  upon  the  nature  of  the  occupatiaB. 
R.v.  Norton  Bavant  (3  Ad.  &  £.  161)  was  the  case  of  a  colt  shearman;  22.  y.  Edymmi 
(3  B.  &  A.  107),  that  of  a  bricklayer;  R,  v.  Birmingham  (9  B.  &  C.  925),  that  of  a 
button-caster ;  R.  v.  Stoke-upon-Trent  (5  Q.  B.  303),  that  of  a  china-manufM^torar; 
all  of  these  occupations  entirely  different  from  that  of  working  at  a  pit.  How  can  it 
be  said  here  that  the  employment  is  at  an  end  when  the  full  day's  work  is  done  ?  The 
other  stipulations  of  the  contract  forbid  that  construction,  llie  men  occupy  hooaes 
bebnging  to  the  master,  and  they  are  to  quit  their  houses  when  they  quit  thdr 
empbyment  (cl.  14) ;  they  are  not  to  keep  certain  cattle  (d,  12)  ;  and  they  are  adb- 


jocted  to  other  restrictions,  which  could  only  be  imposed  by  the  authority  of  a  ] 

Knowles  and  Granger,  contrk. — In  this  contract  of  hiring  there  is  an  exception, — Ist^of 
certain  hours  in  every  day  ;  2nd,  of  Sundays ;  and  3rd,  of  certain  days  at  ChiistmM» 
The  rule  is  clear,  that,  in  order  to  confer  a  settlement,  the  relation  of  master  and  servittt 
must  subsist  during  every  moment  of  the  year ;  and  as  to  the  first  of  the  above  exoe^ 
tions,  there  is  no  distinction  between  this  case  and  R,  v.  Gateshead  (2  B.  &  C.  117, a); 
the  contract  there  contained  a  provision  exactly  similar  to  the  8th  clause  in  this  oon- 
txact ;  and  it  is  a  mistake  to  suppose  that  that  case  was  decided  upon  the  exceptiaA  ef 
certain  days  at  Christmas.  In  R.  v.  iS^  Helen's  Auckland  (4  B.  &  Adol.  718,  724^ 
Lord  Denman,  C.  J.,  referring  to  that  case,  said :  "  It  appears,  however,  from  tlii 
reasoning  of  the  judges  there  given,  that  the  hiring  was  held  to  be  exceptive,  not  be- 
cfiuse  the  pauper  was  not  bound  to  work  for  his  master  during  the  ten  daym,  but  be- 
cause he  was  not  bound  to  work  during  the  whole  of  every  day,  but  daring  moh  pelt 
o^tibe  day  only  aa  might  be  required  to  complete  a  fiiU  diqr't  work."    With  thito^ 


{ibuiation  of  ihe  decision  in  R.  v.  Gaie$head,  it  governs  this  case.  [Williams,  J. 
What  do  you  say  to  the  6th  clause,  which  provides  that  the  pauper  is  to  continue  the 
servant  of  the  employer  when  the  pit  is  laid  off  work  ?]  That  applies  to  the  Christmaa 
holidays,  and  the  cases  which  might  occur  under  the  2nd  and  7th  clauses  only ;  not  t6 
the  ordinary  working  days.  In  jR.  v.  St.  Helen's  Auckland,  the  contract  was  to  work 
constantly  at  the  pit ;  and,  therefore,  in  that  case,  the  settlement  was  upheld ;  but 
whenever  there  is  a  period  during  which  the  pauper  cannot  be  compelled  to  work,  the 
hiring  is  exceptive,  and  confers  no  settlement.  (R.  v.  Cowpen^  5  Ad.  &  £11.  333  ;  R.  v. 
Bfker,  2  B.  &  C.  114.)  Secondly,  there  is,  by  implication,  an  exception  of  Sundays. 
Every  other  day  is  mentioned  in  the  contract,  and  expressio  unius  est  exclusio  alterius. 
Thirdly,  of  the  fourteen  days  at  Christmas,  four  of  them  are  not  covered  by  the  6th 
clause ;  and  the  contract  is  exceptive,  therefore,  in  that  respect.  No  argument  can  b<^ 
drawn  in  favour  of  the  settlement  from  the  stipulation  that  the  houses  and  employment 
are  to  be  given  up  together ;  because,  as  there  is  but  one  hiring,  the  power  to  eject 
would  not  arise  until  the  expiration  of  the  period  for  which  the  hiring  took  place. 

Loan  Denman,  C.  J. — R.  v.  Gateshead  must  decide  this  case,  unless  the  words  of 
the  6th  clause  are  general  enough  to  make  the  pauper  a  servant  of  the  employer  during 
the  whole  time  over  which  the  hiring  extends.  They  are  calculated  to  create  that  im- 
pression in  the  first  instance,  but  upon  examination,  it  is  clear  that  they  do  not  refer 
to  the  ordinary  working  days.  Tliat  being  so,  there  is  such  a  limitation  of  the  hours 
of  work,  as  in  12.  V.  Gateshead  was  held  to  constitute  an  exceptive  hiring. 

Pattsson,  J. — The  case  of  R.  v.  Gateshead  and  the  present  case  arc  distinguishable 
from  J2.  V.  Byker.  In  the  latter.  Bay  ley,  J.,  said :  "An  exceptive  hiring  is  one  by 
which  the  relation  of  master  and  servant  will  not  subsist  for  the  whole  year,  unless 
some  further  arrangement  is  entered  into  ;  and  if  by  the  bargain,  days  or  hours  are  ex- 
okided  from  the  service,  that  is  an  exceptive  hiring.  It  has  been  contended,  that  here 
both  days  and  hours  are  excluded ;  but  we  are  of  a  different  opinion.  The  pauper  was 
hired  by  indenture,  and  it  was  agreed  that  the  master  should  pay  for  every  good  day's 
work,  not  exceeding  fourteen  hours  (and  2d.  per  day  when  that  time  was  exceeded), 
la.  lOd.  It  was  said  that  the  pauper  was  entitled  to  absent  himself  at  the  expiration 
of  fourteen  hours,  and  that  the  master  could  not  compel  him  to  work  any  longer.  We 
aze  of  opinion  that  the  time  was  only  mentioned  as  die  measure  of  the  wages  ;  that  the 
4Dontract  does  not  impose  any  limit  upon  what  might  reasonably  be  required  by  the 
master,  and  that  the  relation  of  master  and  servant  continued  during  the  whole  twenty- 
Ibor  hours."  But  then,  in  R,  v.  Gateshead  the  words  of  the  contract  were  precisely 
tiie  same  as  those  contained  in  the  eighth  clause  of  this  agreement ;  and  any  doubt 
which  might  have  arisen  as  to  the  ground  of  the  decision  in  that  case  has  been  r»- 
tnoved  by  the  explanation  given  by  my  Lord  in  R,  v«  St,  Helen's  Auckland,  in  which 
it  appears  that  the  same  view  of  12.  v.  Byker  was  also  taken  by  Parke,  J. ;  for  that 
learned  judge  there  said :  "  I  felt  some  little  difficulty  at  first  in  distinguishing  thia 
eaae  from  M,  v.  Gateshead;  but  I  think  it  falls  within  R.  v.  Byker,  In  the  first  of 
^hese  cases  there  was  a  stipulation  that  each  man  should,  on  each  working  day,  do  a 
^foll  day's  work,  and  that  he  should  not  leave  the  pit  until  that  quantity  of  work  waa 
^tKWipleted ;  and  that  in  default  thereof,  he  should  forfeit  2s.  6d.  (the  very  words  uaed 
here).  It  was  therefore  stipulated,  by  implication,  that  the  men  were  not  to  be  under 
4be  control  of  the  master  on  days  which  were  not  working  days,  nor  on  any  day,  as  soon 
MB  afiUl  day's  work  was  completed  ;"  and  so,  for  the  same  reason,  this  case  is  distinguisli- 
mUe  from  R,  v.  Byker,  and  fedls  within  J2.  v.  Gateshead;  the  sam^  words  being  used* 
they  must  receive^  the  same  construction ;  and  in  R,  v.  Cowpen,  the  case  of  22.  r% 
Omieskead  waa  held  to  be  good  law.  Then  are  there  any  other  words  to  control  thoae 
of  the  eighth  clause,  and  to  deprive  the  workman  of  the  right  to  refuse  to  do  any  more 
^iroric  after  a  full  day's  work  has  been  completed  ?  It  is  said  that  the  sixth  clause  haa 
that  effect ;  but  upon  reading  it  carefully,  it  is  clear  that  it  applies  only  when  the  pits 
are  laid  off  work ;  and  by  the  case  it  is  expressly  found  that  the  pits  are  not  "  laid  off 
^pork"  by  the  cessation  of  work  on  working  days,  on  the  pay  Saturdays,  or  Sundaya. 
.That  bemg  so,  there  ia  nothing  to  distinguish  this  from  22.  v.  Gateshead ;  for  I  cannot 
aee  tiiat  the  twelfth  clause  has  any  bearing  upon  the  question. 
.    WziiUAM8»  J.— The  question  ia>  what  ia  th^  contract ;.  and  the  statamenta  of  fitdt 
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Ifttroduoed  bto  the  case  are  unmateriaL  If  the  pauper  actually  worked  twentj-thxee 
hours  every  day,  it  would  make  no  difierence»  if  the  agreement  to  hire  was  exceptive; 
but  in  this  case  I  think  with  Lord  Denman  and  my  brother  Fatteson,  that  it  is  impos- 
sible to  distinguish  it  from  22.  v.  Gateshead,  unless  the  sixth  douse  does  so.  Short  ss 
the  report  of  that  case  is,  it  may  be  collected,  indeed  it  is  stated,  that  the  reason  of  tfast 
decision  was  that  given  by  Parke,  J.,  in  this  court,  in  12.  ▼•  St.  Helen's  Amekkmd.  That 
the  clause  on  which  that  case  turned  is  ipsissimU  verbis  with  the  eighth  clause  hcfe ; 
the  effect  of  them  is,  that  a  certain  amount  of  work  is  to  be  done  each  day ;  and  tint 
when  it  has  been  done,  the  master's  control. is  at  an  end,  and  that  is  an  exceptive 
hiring.  I  was  at  first  struck  with  the  sixth  clause ;  but  the  operation  of  that  is  desdj 
limited  to  the  times  when  the  pits  are  put  off  work,  and  does  not  extend  over  the  whde 
year. 

Rule  absolute  to  quash  the  order  of  Sessions. 
B. 


COURT  OF  QUEEN'S  BENCH. 

Saturday f  Juned,  1846. 
Thb  Queen  v.  The  Inhabitaitts  of  St.  Martin,  New  Sabux. 

Union  qf pwriihuSettUmeni  prtwouHy  gakud. 

A  pauper  ffoined  a  nttUmeni  m  the  pariah  rfSi,  /.,  hn  the  town  qf  O.,  in  the  pear  1813.  Jli  183i 
that  perith  and  another,  each  qf  wAicA  had  up  to  that  time  eeparaielp  maintamed  its  Mm  jPMr, 
were  wuted  by  Act  rf  Parliament  "  into  one  parish  for  aU  purposes  whatsoever  ^  except  sedtsks 
tieal  matters.'*  In  1845,  an  order  was  made  by  two  Justices  remoting  the  pasgnr  to  the  parish^ 
St,  /.,  tfi  the  town  qf  O. 

Hetdf  that  the  union  qf  the  two  parishes  by  the  Act  qf  Parliament  did  not  destroy  the  settlessmt 
presiously  acquired,  and  that  the  order,  therrfore,  was  right. 

UPON  appeal  against  an  order  of  two  justices  for  the  removal  of  Maty  Ans 
Escott  and  her  four  children  from  the  parish  of  St.  Martin,  in  the  city  id  Ncv 
Sarum,  to  the  parish  of  St.  John  the  Baptist,  Glastonbury,  in  the  county  of  Somenet; 
the  Court  of  Quarter  Sessions  quashed  the  order,  subject  to  the  opinion  of  this  Cooit 
upon  the  following  case. 

Previously  to  the  year  1834  and  up  to  that  period,  the  town  of  Glastonbury,  in  tiic 
county  of  Somerset,  consisted  of  two  distinct  parishes,  each  maintaining  its  own  poor, 
and  known  respectively  as  the  parishes  of  St.  John  the  Baptist  and  St.  Benedict.  Os 
the  22nd  day  of  May  in  that  year,  the  Act  4  Wm.  4,  c.  23,  was  passed,  for  uniting  tiic 
two  parishes  into  one  parish  for  all  purposes  whatsoever  (except  ecclesiastical  mattenX 
and  that  they  should  Uienceforth  be  called,  known,  and  distinguished  by  the  nameoC 
the  United  Parishes  of  St.  John  the  Baptist  and  St.  Benedict,  in  the  town  of  (9»> 
tonbury,  in  the  county  of  Somerset. 

The  pauper,  Mary  Ann  Escott,  is  an  illegitimate  child,  and  was  bom  in  Fefamsifa 
1813,  in  the  parish  of  St.  John  the  Baptist,  Glastonbury:  on  the  8th  Jone,  1830^ 
she  married  her  late  husband,  John  Escott,  whose  legal  settlement  at  the  time  of  \m 
death,  which  happened  on  the  19th  day  of  January  last,  was  unknown.  The  paiyer 
and  her  children  having  become  chargeable  to  the  parish  of  St.  Martin,  in  which  sht 
resided,  an  order,  dated  the  25th  day  of  June,  1845,  was  made  by  the  boroii|k 
justices  for  their  removal  to  the  parish  of  St.  John  the  Baptist,  Glastonbury ;  agaiait 
which  order  an  appeal  was  entered,  and  came  on  for  hearing  at  the  Borough  SmioM 
in  October  last,  when  the  above  fects  were  admitted.  The  appellants,  however,  eoi^ 
tended,  that  on  the  passing  of  the  above-mentioned  Act  of  Parluiment,  the  said  puisbei 
ot  Saint  John  and  St.  Benedict  became  and  were  thenceforth  united  into  one  pariib. 
and  that,  therefore,  the  settlement  of  the  pauper  acquired  by  her  by  birth  in  the  paM 
tof  St.  John,  Glastonbury,  prior  to  the  passing  of  that  Act,  was  lost  and  destroyed,  sail 


diat  in  point  of  fact  there  was  not  at  the  time  of  the  making  of  the  said  order  of  remoral 
any  sach  parish  as  the  parish  of  St.  John  the  Baptist,  Olastonbnry. 

The  appellants  having  consented  to  vaire  all  formal  objections  to  the  order  of 
removal,  it  was  agreed  that  the  same  should  be  quashed,  subject  to  a  special  case  for 
the  opinion  of  the  Court  of  Queen's  Bench. 

If  the  Court  should  think  that  by  the  operation  of  the  Act  4  Wm.  4,  c.  23,  above 
dted,  the  settlement  of  the  pauper,  acquired  previously  to  the  passing  of  that  Act,  was 
loBt  and  destroyed,  so  as  to  prevent  her  being  removable  either  to  the  parish  of  St. 
John  the  Baptist  or  to  the  united  parishes  of  St.  John  the  Baptist  and  St.  Benedict, 
in  the  town  of  Glastonbury,  then  the  order  of  Sessions  is  to  be  affirmed ;  if  otherwise, 
tiie  order  of  Sessions  is  to  be  quashed  and  the  order  of  removal  to  be  affirmed. 

The  case  was  argued  on  Wednesday,  June  3,  and  Saturday,  June  6. 

Kinglake,  Serjt.,and  F.  Lee,  in  support  of  the  order  of  Sessions. — ^The  effect  of  uniting 
the  two  parishes  was  to  destroy  all  settlements  previously  gained  in  either  of  them.  This 
is  necessarily  so ;  because  by  the  Act  the  locality  of  the  settlement  is  destroyed.  St. 
John's  is  no  longer  a  parochial  district,  and  it  cannot  be  contended  that  a  settlement  has 
been  gained  in  the  new  parish.  The  2nd  section  excepts  ecclesiastical  matters ;  and  the 
6th  section  authorizes  the  collection  and  levying  of  rates,  due  before  the  passing  of  the 
Act,  by  existing  officers ;  but  for  all  other  purposes  the  two  parishes  are  united  into 
one.  The  parish,  therefore,  in  which  the  settlement  was  gained  is  extinguished ;  it  is 
now  part  of  a  parish  in  which  a  settlement  has  not  been  gained.  This  is  the  view 
supported  by  idl  the  authorities.  (B.  v.  Saighton-^n'the-Hiii,  2  B.  &  A.  162  ;  (a) 
JR.  V.  Oakmere,  5  B.  &  A.  577.)  In  the  latter  case  the  pauper  was  born  in  an  extra- 
parochial  place,  afterwards  made  a  township  by  Act  of  Parliament,  and  it  was  held  that 
he  gained  no  settlement  there.  E.  v.  Tipton  (3  Q.  B.  215,  2  G.  &  D.  92)  is  a  still 
stronger  case ;  for  there,  a  parish  consisting  of  thirteen  townships,  and  supporting  its 
own  poor  in  common,  was  separated,  and  overseers  appointed  for  each  of  the  townships 
respectively ;  and  it  was  held  that  the  effect  of  that  separation  was  to  destroy  all  settle- 
ments  previously  gained  in  any  of  the  united  townships.  The  present  is  not  the  same 
case,  but  the  converse  of  it ;  there,  the  parish  was  separated  into  several ;  here,  two 
parishes  are  united  into  one ;  but  the  effect  is  the  same ;  the  district  in  which  the 
settlement  was  gained  no  longer  exists.  B.  v.  Tipton  has  since  been  recognized  in 
several  cases  {B,  v.  Hunnington,  5  Q.  B.  273  ;  B.  v.  Acton,  anf^,  p.  420 ;  2  New  S.  C. 
183;  and  15  L.  J.,  N.  S.,  M.  C.  21);  and  B.  v.  Oswestry  (6  M.  &  S.  164)  favours  the 
same  view ;  for  there,  a  hundred  was  charged  by  prescription  with  the  reparation  of  a 
bridge,  although  by  a  statute,  within  legal  memory,  one  of  the  townships,  parcel  of  the 
hmidred,  had  been  annexed  to  it. 

Crowder  (with  whom  was  Slade),  contrk. — ^The  case  of  JR.  v.  Tipton  is  quite  distin- 
gcdahable.  It  is  assumed  that,  for  the  purpose  of  settlements  prieviously  gained,  the 
division  and  the  union  of  parishes  stand  on  the  same  footing ;  but  the  distinction  is 
obvious.  When  a  parish  is  divided,  there  are  no  means  of  distributing  the  settlements 
previously  gained  in  it  amongst  the  divided  parishes;  and  great  bjustice  would  be  done 
if  paupers  might,  at  the  option  of  the  removing  parish,  be  removed  to  any  of  the  dis- 
tricts after  separation.  In  R,  v.  Tipton,  Lord  Denman,  C.  J.,  referring  to  R.  v. 
Oldbury,  said,  that  the  decision  in  that  case  "  could  only  have  been  upon  the  ground 
that  a  settlement  in  the  parish  is  not  a  settlement  in  the  whole,  and  also  in  every  part 
'<yr  township  in  it."  On  the  other  hand,  if  two  parishes  are  united,  they  mutually  agree 
to  share  each  other's  burthens ;  and  the  parish  officers  of  the  whole  are  also  the  parish 
officers  of  each  part.     [He  was  then  stopped  by  the  Court.] 

Loan  Dbnxas',  C.  J.— The  question  is,  whether  the  case  of  JR.  v.  Tipton  governs 
this ;  and  I  think  that  it  does  not,  for  the  reasons  assigned.  It  was  with  great  regret 
that  we  felt  obliged  to  decide  that  case  as  we  did;  there  the  settlement  had  been  gained 
in  a  parish,  afterwards  divided  into  several  independent  districts,  no  one  of  which  could 
be  held  liable  to  maintain  the  paupers  who  had  gained  settlements  in  the  whole  parish ; 

(c)  Inlt.T.  5ai$pA/oji-(m-^^-Ht7?y  the  pauper  bdog  township,  all  the  houses  hating  been  taken  down, 

settled  at  Saighton,  subsequently  gained  a  settle-  and  OTerseers  being  no  longer  appointed  for  it ;  and 

Bsent  in  GIoTerstone,  a  township  maintaining  its  it  was  held  that  the  pauper  could  not  be  remoted 

own  poor.   Glorerstone  afterwaidi  ceastd  to  he  a  either  to  Saighton  or  GloTerttone, 


but  here  there  is  no  difficulty  in  holding  that  persons  who  had  gained  settlements  it 
either  of  the  united  parishes  are  entitled  to  be  supported  by  the  united  parish. 

Patteson,  J. — I  am  of  the  same  opinion.  The  cases  of  R.  t«  Tipitm  and  12.  ▼. 
Hunnington  are  quite  distinguishable  in  the  respect  already  pointed  oat ;  and  in  R.  ▼» 
Saighton-on'the-HiU,  the  settlement,  upon  which  the  removal  was  made,  was  detiij 
destroyed  by  a  subsequent  settlement.  The  case  of  R.  v.  Oswestry  was  dted  by  Mr. 
Lee,  but  I  think  that  case  makes  against  him ;  for  there,  notwithstanding  the  altenk 
tion  of  the  hundred  by  the  annexation  of  a  new  township,  it  was  held  that  the  Uabilitj 
to  repair  bridges  existed  as  before,  and  that  the  new  township  was  not  entitled  to  any 
exemption.  In  the  present  case,  it  seems  to  me,  that  as  between  the  two  nnited 
parishes  and  any  third  parish,  the  union  can  make  no  difierenoe  in  the  setdemen^ 
though,  as  between  themselves,  they  have  mutually  agreed  to  bear  the  burthen  in  com- 
mon. The  case  is  analogous  to  that  which  would  arise  under  the  ddrd  section  of  tbe 
Poor  Law  Amendment  Act 

Williams,  J.— -If  it  were  necessary  to  hold  that  all  settlements  gained  in  either  of 
these  two  parishes  before  the  union  are  by  that  union  destroyed,  llbe  preamble  of  tibe 
Act  of  Parliament,  which  recites  that  "  it  would  greatly  tend  to  the  benefit  of  the  » 
Habitants  of  the  said  town,  and  the  public,"  would,  in  my  opinion,  be  very  incorrect; 
but  I  see  no  reason  for  deciding  that  the  Act  has  any  such  effect,  (a) 

Rule  absolute  to  quash  the  order  of  Sessions. 


COURT  OF  QUEEN'S  BENCH. 

Thursday f  June  4,  1846. 
Re  The  Justicbs  of  thb  County  of  Radnor. 

Maintenance  qf  lunatic  pauper  in  asylum — Liability  of  county — Payment  by  parish  under  tMsM 
order  qf  Justices— Stat.  9  Geo.  4,  e.  40,  f.  41. 

An  order  of  two  justices,  directing  the  overseers  of  a  parish  to  pay  a  certain  sum  wteklyfvf  tkt 
maintenance,  medicine,  clothing  and' care  qfan  insane  pauper,  who  had  been  conveyed  to  a  Ueeud 
house  for  the  reception  of  insane  persons,  by  virtue  qf  a  previous  order  of  the  same  justiees,  hmms 
been  quashed:  Held,  that  this  Court  had  no  authority  under  stat.  9  Geo.  4,  e.  4*0,  t.  41,  to  itqum 
justices  of  the  county  to  reimburse  the  parish,  out  of  the  county  rate,  the  money  paid  under  thtl 
order. 

P ASHLEY,  in  last  Easter  Term  (Thursday,  May  7),  obtained  a  rule  calling  upoa 
the  justices  of  the  county  of  Radnor  to  shew  cause  why  a  writ  of  mandamus  shooid 
not  issue  directed  to  them,  commanding  them  to  pay,  or  order  to  be  paid,  to  the  churcb- 
wardens  and  overseers  of  the  poor  of  tbe  said  parish  of  Heyop,  out  of  the  county  stod: 
or  county  rates  of  the  said  coimty,  the  sum  of  50/.  12s.,  the  amount  of  moneys  paidliy 
the  churchwardens  and  overseers  of  the  poor  of  the  said  parish,  for  the  maintenance, 
medicine,  clothing,  and  care  of  one  John  Palfrey  Wood,  under  and  in  pursuance  d 
an  order  made  by  Edward  Rogers  and  James  Richard  Brown,  justices,  &c.«  dated  tiie 
30th  day  of  November,  1843,  and  so  paid  by  the  said  churchwardens  and  overseen  of 
the  poor  between  the  said  30th  of  Nov.  1843,  and  the  31st  day  of  Jan.  last,  when  tbe 
said  order,  and  also  an  order  of  Sessions  made  in  confirmation  thereof,  were  sevenDj 
quashed  by  this  Court ;  upon  notice  of  the  rule,  to  be  ^ven  to  the  keepers  of  the  peioe 
and  justices  in  and  for  the  said  county,  or  some  of  them,  and  also  to  the  cleric  of  the 
peace  of  the  said  county,  and  the  treasurer  of  the  said  county  in  the  mean  time. 

E.  V,  Williams  now  shewed  cause. — ^This  application  rests  entirely  upon  the  flio- 
position,  that  the  county  is  primarily  liable  to  bear  these  expenses ;  but  it  is  not  to.  ft 
is  true  that  the  stat.  9  Geo.  4,  c.  40,  s.  41,  provides  that  where  the  settlement  cannot 
be  ascertained,  the  jostices  who  order  the  removal  of  the  pauper  to  an  asylum  or  licessed 

(•)  CoteildKe,  J.,  was  absent  oa  acooant  uttttasm. 
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\  may  also  direet  the  payment  of  the  necessary  expenses  of  maintenance,  &e.  by 
tiie  oonnty  treasurer ;  bnt  that  is  from  the  necessity  of  the  thing  ;  and  the  justices 
htfe,  in  tiiis  case,  made  no  such  order. 

PaMey,  contrk. — No  snbstantial  answer  has  been  given  to  this  application.  The 
tegialatinre  has  at  all  events  provided  that  the  county  is  to  be  liable  until  the  settlement 
hM  been  ascertained.  (JR.  v.  Darton,  12  Ad.  &  Ell.  78 ;  R.  v.  The  Justices  of  Kent,  2  Q. 
B.  686 ;  and  R.  v.  Pixley,  4  Q.  B.  71 1 .)  The  settlement  here  has  not  been  ascertained ; 
far  an  order  quashed  is  as  if  it  had  never  been  made.  {Lmdon  v.  Hooper,  Cowp.  419.) 
Then  the  money  paid  by  the  parish  vras,  in  effect,  money  paid  for  the  county  ;  and  the 
lod  difficulty  is,  that  if  an  action  for  money  had  and  received  would  lie,  the  Court  would 
aot  grant  a  mandoTtiMs  ;  but,  as  that  is  doubtful,  the  Court  will  interfere.  {Wing  v.  Mttt, 
1  B.  &  Aid.  104  ;  TomKnson  v.  Benthal,  5  B.  &  C.  738.) 

By  the  Court. — ^We  cannot  find  any  authority  for  granting  this  application.  Hie 
only  power  given  by  the  statute  to  charge  the  county  with  these  expenses,  is  in  the  4l8t 
section,  which  empowers  justices  who  remove  an  insane  pauper  to  an  asylum  to  order 
tte  county  treasurer  to  pay  them,  when  they  cannot  ascertain  the  setdement  of  tiie 
ymper  removed ;  but  in  this  case,  the  magistrates  have  omitted  to  make  that  order> 
and  we  have  no  power  to  supply  that  omission. 

Rule  discharged,  with  costs,  (a) 
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The  Qxtbbn  v.  Thb  Inhabitants  op  Saffbon  Walubn. 

JktHment  by  utate^Rmdenet  within  ten  miUt^Meatwrtment  qf  dutaneeStat,  4  4*  5  Wm,  i, 

e.  76, «.  68. 

Ihidutamceqften  miieg,  within  which,  m  order  to  retain  a  nttlement  gained  bypouetsion  qf  an 
mtati  in  aparith,  a  party  mutt  inhabit,  nnee  thepamny  qfttat.  4^5  Wm,  4,  e.  76,  t.  68,  it  /o 
ic  measured  by  the  length  qfa  straight  line  drawn  from  one  point  to  the  other. 

UPON  appeal  against  an  order  of  two  justices  for  the  removal  of  George  Reynolds, 
Mary  his  wHe,  and  their  seven  children,  from  the  parish  of  Sa£[ix>n  Walden  to 
the  perish  of  Arkesden,  both  in  the  county  of  Essex,  the  Court  of  Quarter  Sessions 
fmhed  the  order,  subject  to  the  opinion  of  this  Court  upon  the  following  case. 

George  Reynolds,  the  pauper,  was  originally  settied  in  the  parish  of  Arkesden  above 
ttudo^d ;  he  subsequentiy  acquired  a  settiement  by  estate  in  the  parish  of  Fnmeaux 
Mham,  in  the  county  of  Hertford,  by  possession  of,  and  residence  on,  some  land,  his 
•im  property,  in  that  parish.  At  the  time  of  his  removal  under  and  by  virtue  of  the 
above-mentioned  order,  he  no  longer  inhabited  on  the  said  land  in  the  parish  of  Fur- 
fteanx  Pdham,  nor  did  he  any  longer  inhabit  the  said  last-mentioned  parish,  but  he 
habited  a  certain  house  in  the  above-mentioned  parish  of  Safiron  Walden,  to  which 
^n^mentioned  parish  he  then  was  chargeable.  From  the  boundary  of  the  parish  of 
Vimieaux  Pelham  to  the  said  house  which  the  pauper  was  inhabiting  in  the  parish  of 
%iffcon  Walden,  the  distance  is  ten  miles  and  a  quarter,  by  the  nearest  mode  of 
%Boe88 ;  but  measured  in  a  straight  line  on  a  horizontal  plane,  from  such  boundary  to 
iMii  hoose  the  distance  is  but  nine  miles.  From  the  boundary  of  the  estate  and  land 
^iiove  mentioned,  in  the  parish  of  Fumeaux  Pelham,  to  the  house  inhabited  by  the 
(uper  in  the  parish  of  Safiron  Walden,  the  distance  is  more  than  ten  miles,  by  the 
Henest  mode  of  access  ;  but  measured  in  a  straight  line,  the  distance  is  but  nine  niiles ; 
and  from  the  boundary  of  the  parish  of  Fumeaux  Pelham  to  the  boundary  of  the 
parish  of  Safiiron  Walden,  the  distance,  by  either  of  the  above  modes  of  measurement, 
as  less  than  ten  miles. 

(a)  See  X.  T.  37be  Inhabitantt  qfEeyop,  anti,  p.  497. 
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If  the  Court  should  he  of  opinion  that,  under  the  drcumstancet  above  ttattd,  the 
pauper,  at  the  time  of  the  making  of  the  above-mentioned  order  of  removal,  ttiU 
retained  his  settlement  in  the  parish  of  Fumeaux  Pelham,  the  above  order  of  die  Court 
of  Quarter  Sessions  is  to  be  confirmed ;  but  if  the  Court  should  be  of  opinion  that  the 
pauper  no  longer  retained  his  settlement  in  the  parish  of  Fumeaux  Pelham,  the  above 
order  of  Court  of  Quarter  Sessions  is  to  be  quashed,  and  the  original  order  of  remoral 
above  mentioned  is  to  be  confirmed. 

M.  Chambers  and  Wordiworth,  in  support  of  the  order  of  removal. — If  the  Court  should 
tiiink  that  the  distance  is  to  be  measured  from  the  boundary  of  one  parish  to  the 
boundary  of  the  other,  the  mode  of  measurement  will  become  immaterial ;  becuit, 
whatever  the  mode  of  measurement,  the  distance  between  the  boundaries  is  lest  thn 
ten  miles.  In  a  note  upon  the  stat.  4  &  5  Wm.  4,  c.  76,  s.  68,  (a)  in  the  last  editioi 
of  Bum's  Justice,  tit.  Poor  (p.  855),  it  is  said  :  " '  Within  ten  miles  thereof/  Tins, 
it  is  presumed,  refers  to  the  parish,  and  not  to  the  estate.  The  word  '  thereof*  signi&i 
*  of  that,'  and  the  parish  is  die  last  antecedent.  This  is  a  more  convenient  condusioi 
than  referring  it  to  the  '  estate  or  interest,'  as  the  estate  or  interest  may  not  have  t 
local  habitation ;  for  the  possession  of  an  incorporeal  tenement,  e.  g.,  fishery  or  com* 
mon  in  gross,  may  confer  a  setdement,  and  distance  could  not  be  calculated  from  them." 
And  in  Archbold's  Poor  Law  (2nd  edit.),  p.  462,  it  is  sud :  "  The  words '  within  ten 
miles  thereof,'  in  the  above  section,  mean  evidendy  within  ten  miles  of  the  parish,  and 
not  within  ten  miles  of  the  estate."  It  is  quite  clear  that  the  boundary  of  the  paiiah 
in  which  the  estate  lies  must  be  one  of  the  termini :  there  is  more  doubt  about  die 
other ;  but  it  is  submitted,  that  it  is  most  reasonable  to  take  the  boundary  of  the  pariili 
in  which  the  residence  is,  as  the  other  terminus.  Under  the  old  law,  residence  upoa 
the  estate  was  not  necessary  to  gain  a  setdement ;  residence  in  any  part  of  the  ptriib 
was  enough.  (JR.  v.  Sowton,  Burr.  S.  C.  125.)  Assuming,  however,  that  the  Coait 
should  not  be  of  that  opinion,  then  the  proper  mode  of  measurement  is  by  a  strai^ 
line  on  a  horizontal  plane.  That  is  the  mode  which  the  stat.  6  &  7  Vict.  c.  18,  h» 
declared  to  be  correct  with  regard  to  the  clause  of  the  Reform  Act  requiring,  in  certm 
cases,  a  residence  within  seven  miles  of  the  voter's  qualification  ;  and  in  Leigh  v.  Hkd 
(9  B.  &  C.  774),  P&rke,  J.,  said :  '*I  should  have  thought  that  the  proper  moded 
admeasuring  the  distance  would  be  to  take  a  straight  line  from  house  to  house,  ii 
common  parlance,  as  the  crow  flies.  The  defendant  agrees  not  to  keep  a  public-hone 
within  the  distance  of  half  a  mile ;  the  plain  and  ordmary  sense  of  these  words  is  tk 
actual  distance,  and  I  think  they  ought  to  be  so  understood,  unless  we  can  collect  firaa 
the  context  that  they  were  meant  to  be  used  in  a  different  sense ;  and  here  the  caatat 
raises  no  such  inference."  It  is  tme  that  the  other  judges  in  that  case  thought  dtfK 
the  nearest  mode  of  access  was  the  proper  principle  of  measurement ;  but  that  dedsioi 
was  foimded  upon  the  particular  nature  and  object  of  the  covenant  then  under  coni- 
deration,  llie  same  observation  applies  to  Woods  v.  Dennett  (2  Stark.  89).  The 
inconvenience  of  adopting  the  latter  principle  of  measurement  is  pointed  out  in  tbe 
argument  of  Ghiraey  and  Patteson,  in  Leigh  v.  Hind,  and  applies  with  particular  force 
in  this  case  ;  for  the  distance  would  of  course  be  constandy  varying ;  and  the  same 
estate  would  one  week  confer  a  setdement,  and  the  next  week  not.  At  all  events,  if 
there  be  any  doubt  on  the  subject,  the  Court  will  lean  in  favour  of  the  setdement. 

Marsh,  contrk. — ^The  Court  will  not  lean  either  way ;  but  decide  upon  the  words  d 
the  statute,  and  according  to  the  authorities.  Admitting,  for  the  purpose  of  this  argn- 
ment,  that  the  boundary  of  the  parish  wherein  the  estate  is  situate  is  the  termima  f 
quo,  the  question  is,  what  is  the  terminus  ad  quern,  and  how  is  the  distance  to  be 
measured  ?  [Patteson,  J. — Suppose  a  parish  eleven  miles  long,  and  the  estate  distant 
from  the  residence  more  than  ten  miles,  but  within  the  parish,  would  the  setdement  be 
retained  ?]  That  question  does  not  arise  here  ;  because  it  is  found  that  the  residence 
and  estate  are  in  different  parishes.  The  statute  is  express,  that  the  party  muit 
"inhabit"  within  ten  miles  ;  and  he  inhabits  at  the  house  in  which  he  lives.  That, 
dierefore,  must  be  the  point,  within  ten  miles  of  which  the  boundary  of  the  parish, 

(a)  Stat.  4  &  5  W.  4,  c.  76,  s.  68,  prorides  **  that  sion  of  any  estate  or  interest  in  any  puish  for  ssy 
no  person  shall  be  deemed,  adjudged,  or  taken  to  re-  longer  or  farther  time  than  such  person  shall  iahsbtt 
tain  any  settlement,  gained  by  virtue  of  any  posses-     wiihiH  ten  mOet  tkertiff,^' 


TRINITY  TEB1I»  ISM.  '569 

wherein  the  estate  lies,  must  be  utoate.  Otherwise,  in  very  large  parishes,  the  resi* 
dence  and  the  estate  might  be  fifty  miles  apart ;  and  then  the  object  of  the  statute* 
which  is,  that  the  settlement  should  only  be  retained  where  the  estate  is  under  the  im* 
mediate  personal  management  and  control  of  the  owner,  would  be  defeated.  Then,  as 
to  the  mode  of  measarement,  that  by  the  nearest  mode  of  access  is  the  most  reasonable ; 
it  does  not  follow  that  it  should  be  by  a  public  road  ;  but  the  ordinary  understanding 
ci  the  statute  would  be  a  distance  of  ten  miles  by  the  nearest  possible  mode  of  access ;  a 
straight  line  is  an  impossible  mode  of  access  ;  the  distance  could  not  be  even  measured  in 
that  way,  for  no  person  could  go  over  the  ground  without  trespassing.  Notwithstand- 
ing the  observations  of  Parke,  J.,  the  nearest  mode  of  access  was  the  principle  of  mea* 
surement  adopted  in  the  cases  of  Leigh  v.  Hinde  and  Woods  v.  Dennett,  which  are 
therefore  authorities  in  favour  of  the  appellants.  The  Reform  Act  is  not  a  statute  m 
«SMs/t  materid;  but  with  regard  to  a  statute  (1  &  2  Vict.  c.  106,  s.  2)  which  is  in  pari 
wuUerid,  relating  to  pluralities  and  the  residence  of  the  clergy,  the  distance  of  ten  miles, 
within  which  two  benefices  may  be  held  together,  has  been  declared  by  legislative  con- 
struction to  mean  the  distance  acccgrding  to  the  nearest  mode  of  access ;  and  the  object 
there,  as  in  the  present  case,  was  to  secure  personal  superintendence  and  control. 
[Pattbson,  J. — Has  there  been  any  decision  as  to  the  mode  of  measuring  the  distance 
ii  500  yards  from  the  boundary  of  a  county  ?  (a)  Chambers.^^lt  has  always  been  un- 
derstood that  the  measurement  should  be  by  a  straight  line.] 

Lord  Denmak,  C.  J. — There  are  statutes  which  prescribe  one  mode  of  calculation, 
and  others  which  prescribe  another  mode ;  and  there  is  a  case  in  which  it  was  suggested 
Jby  a  learned  judge,  that  the  natural  mode  was  to  measure  the  distance  as  the  crow 
ilies;  but  the  object  of  the  contract  there  being  to  prevent  any  interference  with  the  trade 
of  one  of  the  parties,  a  different  mode  was  adopted.  We  are  left,  therefore,  very  much 
at  large  to  decide  this  question,  and  no  materials  are  presented  to  us,  except  the  Act 
4d  Parliament.  Under  these  circumstances,  we  are  bound  to  lay  down  a  fixed  and 
jsrbitrary  rule ;  and  the  rule  which,  in  the  abstract,  we  think  most  reasonable,  is,  that 
tfie  measurement  should  be  made  by  a  straight  line  drawn  from  one  point  to  the 
4ither ;  which  we  assume  can  be  done.  By  laying  down  that  rule,  difficulties  will  be 
Mvmded ;  the  setUement  will  not  be  constantiy  shifting, ^gained  as  yesterday  and  lost  as 
yesterday,  as  the  road  may  be  lengthened  or  shortened. 

.■  Pattbson,  J.— We  must  lay  down  an  arbitrary  rule.  The  words  of  the  statute  are» 
«« ten  miles,"  and  I  think  it  is  the  more  reasonable  construction  to  say,  thai  means  ten 
jnUes  as  the  crow  flies. 

.  Williams,  J. — ^What  can  the  statute  mean  but  an  actual  distance  of  ten  miles  from 
die  one  place  to  the  other  ?  As  to  the  danger  of  trespasses  being  committed,  we  are 
wspaied  that  consideration  in  this  case ;  because  the  distance,  calcidated  in  that  way,  is 
caqpressly  found  in  the  case. 

Rule  absolute  to  quash  the  order  of  Sessions^ 

A 

(a)  Su  7  Geo.  4,  c  64,  i.  19. 
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COURT  OF  QUEEN'S  BENCH. 

Saturday,  Jtme6, 1846. 

The  Queen  v.  The  Churchwardbks  akd  Ovkrsekbs  of  thb  Poom  of 
Atlesburt-with-Walton. 

County  rate^ Grand  Junction   Canal  Aci9^Bjf€tiy»iing  cUm$e^**  FarUawunSmy  mul  jNMeW 

tageg." 

A  county  rale  is  a**  parochial  taw,**  within  the  mcanmg  of  a  clause  m  an  Ad  tf  TwrHamtmi^  jm- 
^ding  that  a  Canal  Company  should,  in  respect  qf  their  lands,  be  rated  io  all**  ParHawtentarf  md 
parochial  taxes  and  assessments ''  in  the  same  proportion  as  adjacent  lands. 

The  19M  section  of  34  Geo.  3,  c.  24,  s,  19,  exempting  a  Canal  Con^fMsny  from  UaBi§Hy  to  k  toM 
in  respect  qf  their  lands  upon  any  higher  value  than  tkmt  Of  adjacetd  lands,  is  noJkipmM  sMkm  tf 
the  Stat,  54*  Geo,  3,  c.  103  (a  local  Act  for  nuiii^m/kh:  andegual  rmiefur  the  cnmJM  9f  J"gMy 
ham),  or  by  slat,  bb  Geo.  i,  c,  bl,  '.  ?   , 

UPON  appeal  by  the  churchwardens  and  oveihseers  of  the  parish  of  Ayiesliary-irif^ 
Walton  against  so  much  of  a  general  county  rate,  made  at  Aylesbury,  in  ul 
for  the  county  of  Buckingham,  on  Tuesday,  the  8th  day  of  April,  1845,  bb  rdatodtb 
-tiie  said  parish  of  Aylesbury- with- Walton,  the  Court  of  Quarter  Sessions  confirmed  tiic 
same  rate,  subject  to  the  opinion  of  the  Court  of  Queen's  Bench  on  the  following  emfi 

By  a  statute  passed  in  the  33  Geo.  3,  certain  persons  therein  named  were  iaoiiiil* 
rated  by  the  style  of  "  The  Company  of  Proprietors  of  the  Grand  Junction  ComtU^iti 
thereby  empowered  to  make  a  certain  navigation,  commonly  known  by  the  name  of  Ae 
€h*and  Junction  Canal ;  and  by  a  certain  other  statute  passed  in  the  following  year,  M 
Geo.  3,  c.  24,  the  said  company  were  empowered  to  make  certain  navigable  cola  tl 
Aylesbury  and  other  places,  in  the  county  of  Buckingham,  to  commmucate  witii  tfe 
said  Grand  Junction  Canal.  By  the  19th  section  of  the  last-mentioned  Act,  it  B 
enacted,  that  the  s&id  company  of  proprietors  shall,  from  time  to  time,  be  rated  toll 
parliamentary  and  parodiial  tates  and  assessments  for  and  in  respect  of  the  Ink 
and  groimds  already  ^urdbaned  or  taken,  or  to  be  purchased  or  tcdcen,  and  all  wa» 
houses  and  other  buildings  to  be  erected  by  the  said  company  of  proprietors,-  in  pom- 
ance  of  the  said  recited  Act  and  this  Act,  in  tiie  same  proportion  as  otiier  huk, 
grounds,  and  buildings,  hpx^  near  the  same,  are  or  shall  be  rated,  and  as  die  mm 
lands,  grounds,  and  buO^EngB  so  purchased  or  taken,  or  to  be  purchased  or  taken  tai 
erected,  would  be  rateable  in  case  the  same  were  the  property  of  individnals  in  thor 
natural  capacity. 

Under  the  powers  of  the  last-mentioned  Act,  the  Grand  Junction  Canal  Compuf 
purchased  certain  lands  in  the  parish  of  Aylesbory-with- Walton,  which  nctw  form  t 
part  of  the  said  Aylesbury  cut,  with  wharfs  and  bi||ldings  adjoining  thereto,  aadlv 
which  the  said  company  are  rated' to  the  relief  of  thepOOT. 

At  the  Quarter  Sessions,  held  at  Aylesbnry,  for  the  county  of  Buckingham,  on  Too- 
day,  the  8th  day  of  April  last,  by  virtue  of  tiie  powers  granted  to  them  by  the  sefo^ 
Acts  of  Parliament,  of  the  12  Geo.  2,  c.  29,  intituled  "An  Act  for  the  moreetsjf 
assessing  and  levying  of  county  rates ;"  of  the  54  Geo.  3,  c.  103  (local),  intituled  "  An 
Act  for  the  making  a  fair  and  equal  county  rate  for  the  county  of  Buckingham ;"  d 
the  55  Geo.  3,  c.  51,  intituled  "An  Act  to  amend  an  Act  of  his  late  Majesty  king 
Geo.  2,  for  the  more  easy  assessing,  collecting,  and  levying  of  county  rates ;"  of  the 
56  Geo.  3,  c.  49,  intituled  "  An  Act  to  explain  and  amend  an  Act  passed  in  the  liit 
session  of  Parliament,  for  the  more  easy  assessing  and  levying  of  coiinty  rates ;"  and 
of  7  &  8  Vict.  c.  33,  intituled  "  An  Act  for  facilitating  the  collection  of  county 
rates,"  &c.,  or  some  or  one  of  such  Acts,  the  justices  made  a  general  county  fate* 
wherein  the  said  parish  of  Aylesbury- with- Walton  was  assessed  at  the  sum  of  18,247L, 
such  sum  being,  for  the  purpose  of  this  appeal,  admitted  to  be  the  fair  proportion  of 
the  county  rate  assessable  upon  the  parish  of  Aylesbury- with- Walton,  according  tQ  the 
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full  and  fair  onmual  value  of  the  messuages,  lands,  tenements,  and  hereditaments  in  the 
said  parish. 

The  said  cut,  wharfs,  and  buildings,  occupied  by  the  Grand  Junction  Canal  Company, 
are  assessed  in  the  said  county  rate  at  the  sum  of  1,050/.,  being  800/.  more  thaii  the 
said  cut,  wharfs,  and  buildings  are  now  assessed  to  the  poor-rate,  and  800/.  more  than 
the  said  cut,  wharfs,  and  buUdings  would  have  been  assessed  at,  had  the  same  respec- 
tively remained  or  been  the  property  of  individuals  in  their  natural  capacity,  possessing 
no  artificial  value. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion  that  the  said  property  of  the 
Grand  Junction  Canal  Company  is  not  protected  by  the  34  Geo.  3,  c.  24,  above 
referred  to,  and  is  liable  to  be  rated  to  the  county  rate  at  its  improved  value,  the  said 
sum  of  18,247/.,  on  the  parish  of  Aylesbury-with- Walton,  is  to  stand  confirmed ;  other- 
^se,  to  be  reduced  to  the  sum  of  17,447/. ;  and  that  either  party  should  be  at  liberty 
to  refer  in  argument  to  any  Acts  of  Parliament  they  may  think  necessary. 

3f.  Chambers  and  T,  Saruiers,  in  support  of  the  order  of  Sessions. — ^The  decision  of  this 
case  depends  upon  two  questions :  Ist,  whether  the  exemption  clause  of  the  Canal  Act 
(34  Geo.  3,  c.  24,  s.  19)  is  repealed  by  54  Geo.  3,  c.  103,  "  An  Act  for  making  a  fair 
and  equal  County  Rate  for  the  County  of  Buckingham ;"  or  by  55  Geo.  3,  c.  51,  "  An 
Act  to  amend  an  Act  of  his  late  Majesty  King  George  the  2nd,  for  the  more  easy 
assessing,  collecting,  and  levying  of  County  Rates."  The  2nd,  whether  a  county 
rate  is  a  parliamentary  tax,  within  the  meaning  of  that  exempting  clause.  That 
dause,  which  is  set  out  in  the  case,  provides  that  the  Canal  Company  are  not  to  be 
rated  to  parliamentary  or  parochial  taxes,  upon  the  increased  value  given  to  the  land 
by  its  occupation  as  a  canal ;  but  first,  that  clause  is  repealed  by  the  statutes  above 
mentioned.  The  54  Geo.  3,  c.  103,  is  a  local  Act,  confined  to  the  county  of  Bucking. 
ham ;  it  recites,  that  "  the  assessments  by  which  the  county  rates  of  tliat  county  are 
collected  are  become  very  disproportionate  and  unequal,  and  it  is  therefore  expedient 
tiiat  power  and  authority  should  be  given  to  the  justices,  &c.  in  general  quarter  ses- 
aicHis  assembled,  to  make  a  fair  and  equal  county  rate  for  the  said  county,  and  for  that 
purpose  to  assess  and  tax  rateahly,  and  in  due  proportions,  all  and  every  the  parishes, 
townships,  hamlets,  liberties,  precincts,  and  places,  within  the  said  county,  according 
to  the  annual  rent  or  value  of  all  estates  therein ;"  and  it  then  proceeds  (s.  1)  to 
authorize  and  require  the  justices  in  quarter  sessions  to  assess  and  tax  to  the  county 
rate  every  parish,  &c.,  "  rateably  and  in  due  proportions,  according  to  the  annual  rent 
or  value  of  all  estates  within  such  parish,"  &c.  The  55  Geo.  3,  c.  51,  is  a  general 
Act,  for  the  more  easy  assessing,  collecting,  and  levying  of  county  rates  ;  it  recites, 
that  "  the  laws  now  in  force  are  found  ineffectual  for  the  correction  of  the  dispropor- 
lions  which  now  exist,  or  which  may  from  time  to  time  take  place  in  the  assessment  of 
county  rates ;"  and  then  enacts  (s.  1),  that  it  shall  be  lawful  for  the  justices  in  quar- 
ter sessions,  "  whenever  circumstances  shall  appear  to  require  it,  to  order  and  direct  a 
/air  and  equal  county  rate  to  he  made,  &c . ;  and  for  that  purpose  to  assess  and  tax  every 
parish,  township,  and  other  place,  &e.,  rateably  and  equaUy,  according  to  a  certain 
pound-rate  (to  be  from  time  to  time  fixed,  and  publicly  declaxed  by  such  justices),  of 
the  full  and  fair  annual  value  of  the  messuages,  lands,  tenements,  and  hereditaments 
rateable  to  the  relief  of  the  poor  therein,  any  law  or  statute  to  tJie  contrary  thereof 
notwithstanding"  By  the  2nd  section  of  that  Act,  the  justices  are  authorized  to  issue 
precepts  to  the  constables,  churchwardens,  overseers  of  the  poor,  assessors  and  e  1- 
lectors  of  public  rates  and  taxes,  of  and  for  the  respective  parishes,  &c.,  requiring  thom 
to  make  returns  in  writing  "of  the  total  amount  of  the  full  and  fair  annual  valueeof 
the  several  estates  and  rateable  property  within  the  parish,  &c.  to  which  they  resp  ec- 
tively  belong,  charged  or  assessed  to  the  poor-rate  at  the  time  of  making  such  return, 
or  liable  so  to  be,  or  charged  or  assessed  on  any  other  rate  or  assessment,  whether  pa- 
rochial or  public,  without  regard,  nevertheless,  to  the  actual  amounts  or  sums  assessed  on 
ike  property  therein,  save  and  except  in  such  parishes,  townships,  or  places  only,  wliere 
Much  property  is  assessed  to  the  full  and  fair  estimated  annual  productive  value,**  The 
meaning  of  that  clause  obviously  is,  that  if  the  assessment  were  upon  the  full  annual 
productive  value,  that  is,  the  value  to  the  party  occupying,  the  officers  are  to  return 
that  amount ;  but  if  the  actual  assessment  be  short  of  that,  then  the  full  annual  pro- 
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ductive  value  is  to  be  ascertained  and  returned  ;  and  upon  those  returns  the  rate  is  to 
be  made.     These  provisions,  therefore,  clearly  repeal  the  exempting  clause  of  the 
Canal  Act,  even  if  that  would  apply  to  a  county  rate.    But,  2ndly,  it  would  not ; 
because  a  county  rate  is  not  a  parliamentary  tax.    The  19th  section  of  the  Canal  Act 
refers  both  to  parliamentary  and  parochial  taxes ;  and  the  Court  will,  therefore,  endea- 
vour to  give  effect  to  both  words.     If  so,  a  parliamentary  tax  cannot  be  construed  to 
mean  any  tax  imposed  by  Parliament ;  because  that  construction  would  render  the 
word  "  parochial "  unnecessary ;  but  "  a  parliamentary  tax  is  one  that  is  imposed 
directly  by  Act  of  Parliament ;"  as  was  said  by  Parke,  B.,  in  Palmer  v.  Earith  (14  M. 
&  W.  431).     The  argument  of  Mr.  Peacock  in  that  case  brought  all  the  anthoritiei 
under  the  notice  of  the  Court,  and  suggested  the  circumstances  which  distinguish  the 
cases  that  may  be  cited  on  the  other  side ;  and  although  the  question  then  raised 
regarded  not  a  county  rate,  but  a  sewers  rate,  yet,  in  the  course  of  the  aigument, 
Alderson,  B.,  observed :  "  A  county  rate  is  not  a  parliamentary  tax,  although  it  is,  in 
one  sense,  made  by  Parliament ;  but  the  rate  is  not  fixed  or  assessed  by  Act  of  Fv- 
liament."     R,  v.  The  Grand  Junction  Canal  Company  (1  B.  &  Aid.  289)  turned  upos 
this  very  clause,  but  is  no  authority  here,  because  it  only  decided  that  the  canal  wu 
not  rateable  to  the /7oor-ra/e  upon  its  full  value,  and  the  poor-rate  is  unquestionablji 
"  parochial  tax."     [Sir  F.  Kelly,  S.G. — ^We  shaU  contend,  that  a  county  rate  is  si 
much  a  "  parochial  tax "  as  a  poor-rate.]     That  certainly  is  not  ap;  a  "parodnl 
tax  "  is  one  imposed  by  a  parish,  for  parish  purposes  alone ;  but  this  is  a  rate  imposed 
by  county  justices,  for  the  purposes  of  the  whole  county.     In  order  to  reUeve  them- 
selves from  this  liability,  the  Canal  Company  must  shew  a  dear  and  express  exeiw- 
tion  {R.  V.  Wistow,  5  Ad.  &  £.  250 ;   Chatfield  v.  Ruston,  3  B.  &  C.  863  ;  and  k 
V.  Toms,  1  Doug.  386) ;  and  if  the  exempting  words  are  doubtful,  the  rule  is,  tint 
they  are  to  be  construed  in  favour  of  the  public,  and  against  the  private  right.    (Bir- 
red/ V.  The  Stockton  and  Darlington  Railway  Company,  2  Man.  &  G.  134.) 

Sir  F.  Kelly,  S.  G.  (Gurdon  with  him),  contr^.— 22.  v.  The  Grand  Junction  Qaui 
Company  (1  B.  &  Aid.  289)  is  precisely  in  point ;  because  the  county  rate  is  a  "  puo* 
chial  tax."  There  can  be  no  different  degree  of  liability  to  the  county  rate  and  the 
poor-rate  ;  for  the  county  rate  is  paid  out  of  the  poor-rate,  and  there  is  no  other  mode 
of  collecting  it.  [Pattesoit,  J. — It  is  clear  that  the  Canid  Company  are  exempt  from 
rateability  to  the  poor-rate  upon  the  increased  value  of  the  land  occupied  by  die 
canal ;  but  if  the  county  rate  is  to  be  upon  a  higher  assessment,  there  must  he  t 
separate  county  rate  in  every  case.  What  power  is  ^ere  to  do  that  ?  Cilam6fr«.— The 
13th  section  of  55  Geo.  3,  c.  51,  recites,  that  "  it  would  be  inconvenient  and  oppm- 
sive  to  many  townships  or  places,  that  the  sum  of  money  which  may  be  assessed  oa 
them,  as  or  for  a  county  rate  under  this  Act,  should  be  paid  out  of  any  rate  made  for 
the  relief  of  the  poor,  when  such  poor-rate  doth  not  apply  separately  and  distinctly  to 
the  parish,  township,  or  place ;"  and  enacts,  that  "  it  shall  be  lawful  for  the  justices,  &c 
to  order  the  sum  of  money  directed  to  be  assessed  as  or  for  the  county  rate  on  wbj 
such  parish,  &c.,  to  be  paid  and  levied  on  the  churchwardens,  overseers,  or  petty 
constables,  of  or  for  any  such  parish,  &c.,  in  such  manner  as  the  same  is  heieift 
directed  to  be  paid  and  levied  in  cases  where  no  rate  is  made  for  the  relief  of  the  poor, 
any  thing  herein  contained,  or  any  law,  usage,  or  custom  to  the  contrary  notwith- 
standing." That  clause  shews  that  there  are  means  of  collecting  the  county  rate  inde- 
pendently  of  the  poor-rate.  Pattkson,  J. — That  applies  only  to  the  cases,  in  which 
no  poor-rate  is  made,  or  where  the  poor-rate  is  not  made  separately  and  distinctly  for 
the  particular  parish  ;  but  if  there  be  a  poor-rate,  I  see  no  authority  for  levying  the 
county  rate  separately  from  the  poor-rate.]  ITiat  is  the  solution  of  the  difficultf. 
Neither  the  local  Act  (54  Geo.  3,  c.  103),  nor  the  general  Act  (55  Geo.  3,  c.  51). 
has  any  material  bearing  on  the  question.  The  main  object  of  both  was  to  settle  sod 
equalize  the  proportions  in  which  different  parishes  were  assessed,  and  not  at  all  ts 
affect  individual  liability.  Fifty  years  have  elapsed  since  the  exempting  clause  wsi 
passed,  and  thirty  since  the  passing  of  the  local  Act,  and  yet  this  is  the  first  time  thst 
any  claim  has  been  made  to  rate  the  Canal  Company  upon  the  increased  value  of  dieir 
land  on  the  ground  that  the  exempting  clause  has  been  repealed.  By  the  second  sec- 
tion of  the  general  Act,  and  the  third  section  of  the  local  Act,  retoms  are  to  he 
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)  at  the  annual  value  of  the  rateable  property  in  their  respective  parishes,  &c.,  hj 

tbe  overaeera  of  the  poor ;  and  why  are  those  officers  selected  for  that  purpose  ? 

Clearly,  because  they  have  the  materials  for  making  the  return  in  the  assessments 

to  the  poor-rate.    But  further,  the  twelfth  section  of  the  local  Act,  and  the  twentieth 

lection  of  the  general  Act,  distinctly  embody  the  provisions  of  12  Geo.  2,  c.  29  ;   by 

the  second  section  of  which  it  is  distinctly  provided  that  the  churchwardens  and 

overseers  of  the  poor  are  to  pay  the  sum  assessed  by  virtue  of  that  Act,  out  of  the 

Honey  collected  for  the  relief  of  the  poor ;  and  when  there  is  no  poor-rate,  then  by 

section  3  a  different  machinery  is  provided :  the  justices  in  general  or  quarter  sessions 

are  to  direct  the  sum  assessed  to  be  rated  and  levied  on  such  parish  by  any  petty 

coDSfeable  or  other  peace-officer  belonging  to  the  same,  in  such  manner  as  money  for 

tiie  lelief  of  the  poor  is  by  law  to  be  rated  or  levied ;  which  sum  so  rated  and  levied  is 

to  be  paid  by  such  petty  constable  or  peace-officer  to  the  high  constable  of  the  hundred 

or  division  in  which  the  parish  may  be ;  and  if  the  petty  constable  or  peace-officer  pays 

tiie  sum  so  assessed  before  the  same  shall  be  so  rated  and  levied  by  him>  then  he  may 

afterwards  rate  and  levy  the  same,  or  may  be  reimbursed  out  of  any  other  rate  on  the 

tune  parish.     So  by  the  eighth  section  of  the  local  Act  relating  to  the  county  of 

Buckingham,  it  is  enacted,  that  where  no  rate  is  made  for  the  relief  of  the  poor,  it  shall 

¥■  law^  "  for  the  justices  in  quarter  sessions  to  direct  the  sum  which  shall  from  time  to 

~  le  be  assessed  as  or  for  the  county  rate  upon  such  parish,  to  be  rated  and  levied  on 

)  inhabitants,  or  occupiers  of  lands  therein,  by  such  one  or  more  inhabitant  or  inhabi- 

occupier  or  occupiers,  to  whom  the  chief  constable  of  the  hundred  or  division 

shall  give  notice,  in  such  and  the  same  manner  as  any  rate  for  the  relief  of  the  poor  is 

"by  law  directed  to  be  rated  or  levied ;  which  sum  so  rated  and  levied  shall  be  paid 

liy  such  one  or  more  inhabitant,  &c.;  and  if  such  one  or  more  inhabitant,  &c.,  shall  pay 

aocfa  sum  or  sums  so  assessed  as  or  for  a  county  rate  before  the  same  shall  be  so  levied 

at  aforesaid,  he,  she,  or  they  may  afterwards  rate  and  levy  the  same,  or  shall  and  may 

"ke  allowed  and  reimbursed  the  said  sum  by  a  rate  made  or  to  be  made"  upon  all 

inhabitants  or  occupiers  which  any  two  or  more  justices  shall  direct ;  and  the  ninth 

■etion  allows  the  same  course  to  be  pursued,  "  if  the  justices  shall  think  convenient," 

k  eases  where  it  would  be  inconvenient  and  oppressive  that  the  county  rate  should  be 

pod  out  of  the  poor-rate.     The  55  Geo.  3,  c.  51,  s.  8,  enables  justices  to  appoint 

|np^  persons  to  act  as  overseers  "  where  there  is  no  poor-rate,  or  overseer  of  the 

poor,  or  churchwarden,  or  other  officer  necessary  for  the  execution  of  the  provisions  of 

tts  Act."     By  a  more  recent  Act  (7  &  8  Vict.  c.  33),  the  guardians  of  unions  are 

lobstituted  for  the  high  constables,  as   the  collectors  of  the  county  rates  in  their 

mpective  unions,  and  the  aggregate  of  the  sum  or  sums  assessed  on  each  parish  in  the 

Mdon  is  required  to  be  paid  by  them,  out  of  the  money  held  by  them  on  behalf  of  each  such 

t^ruk,  to  the  treasurer  of  the  county,  for  which  the  justices  ordering  the  rate  act,  and 

J  to  be  raised  •'  in  like  manner  as  the  money  required  by  them  for  the  relief  of  the  poor." 

'All  these  statutes  clearly  prove  that  the  legislature  has  throughout  contemplated  a 

Complete  identity  between  the  two  rates.     Then  the stat.  8  &  9  Vict.  c.  Ill,  s.  6,  gives 

^construction  to  the  words  which  have  been  relied  upon,  "  full  and  fair  annual  value." 

tCkambers, — ^That  statute  passed  after  this  rate  was  made.     Loan  Denman,  C.  J. — 

«t  cannot  therefore  operate  as  an  enactment ;  but  it  may  as  a  declaration  of  the 

Craning;  of  certain  words.]     The  sixth  section  provides,  "  That  for  the  purpose  of 

Bing  any  county  rate,  the  words  '  full  and  fair  annual  value '  shall  be  taken  to 

i  the  net  annual  value  of  any  property,  as  the  same  is  or  may  be  required  by  law 

to  be  estimated  for  the  purpose  of  assessing  the  rates  for  the  relief  of  the    poor." 

(JPatteson,  J. — ^The  55  Geo.  3,  c.  51,  s.  2,  does  contemplate  a  difference  in  the  value, 

^pon  which  the  county  and  poor  rates  are  to  be  respectively  assessed ;  because  it 

^^Bqpiixcs  the  churchwardens  and  overseers  to  make  returns  of  the  full  and  fair  annual 

'^alne  of  the  rateable  property  in  their  parish  assessed  to  the  poor-rate,  or  liable  to  be 

%>p  or  assessed  to  any  other  rate, "  vnthout  regard,  nevertheless,  to  the  actual  amounts  or 

«MMf  OMtessed  on  the  property  therein,  save  and  except  in  such  parishes,  townships,  or 

,^laees  only  where  such  property  is  assessed  to  the  full  and  fair  estimated  annual  productive 

^Mlve;"  but  I  do  not  think  that  that  has  any  thing  to  do  with  the  liabifity  of  individuals 

Sn  a  particular  parish ;  it  relates  to  the  total  amount,  as  between  different  parishes.] 
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Yes ;  it  applied  to  those  differences  in  the  scale  of  assessment  adopted  by  different  parisfan 
previously  to  the  passing  of  the  Parochial  Assessment  Act  (6  &  7  Wm.  4,  c.  96,  s.  1); 
which,  however,  at  the  same  time  that  it  put  an  end  to  the  inequalities  arimng  froa 
that  source,  expressly  provided  that  "  nothing  therein  contained  should  be  construed 
to  alter  or  affect  the  principles  or  different  rektiTe  liabilities  (if  any)  according  to  which 
different  kinds  of  hereditaments  are  now  by  law  rateable."  It  is  therefore  submitted 
that  there  is  nothing  in  the  general  words  of  the  statutes  54  Geo.  3,  c.  103  (local  sad 
personal),  and  55  Geo.  3,  c.  51,  to  lead  to  the  conclusion  that  the  county  rate  imposed 
upon  the  Canal  Company  ought  to  be  levied  upon  a  higher  assessment  than  the  poor- 
rate  ;  but  that  even  if  the  Court  should  be  inclined  so  to  think,  it  is  clear  that  tiie 
overseers  of  this  parish  would  have  no  power  whatever  to  make  a  county  rate  for  thii 
purpose  separate  and  distinct  from  the  poor-rate.  [Chambers. — I  rely  on  the  1 2th  section  of 
55  Greo.  3,  c.  5 1 .]  That  section  provides  that  it  shall  be  lawful  for  the  justices  in  quarter 
sessions,  as  often  as  they  shall  have  deemed  it  necessary  to  make  a  rate  or  rates,  &c., 
on  all  the  rateable  property  within  their  jurisdiction,  according  to  the  fieur  annual  value 
of  the  same,  to  order  warrants  to  be  issued,  "  in  the  same  manner  as  now  OHtkariied  md 
practised  by  law  for  collecting  the  county  rates,"  to  the  high  constables,  requiring  tfaem 
to  issue  their  warrants  to  the  overseers  of  the  poor,  to  levy,  collect,  and  pay  to  the  hi^ 
constables,  within  a  limited  time,  all  such  rate  or  rates,  &c.;  which  the  high  constsble 
also,  within  a  limited  time,  is  required  to  pay  to  the  treasurer  of  the  county,  to  be  applied 
to  the  purposes  of  the  county  rate  ;  "  and  the  overseers,  &c.,  shall  and  may,  and  are 
hereby  empowered  to  levy  and  raise,  by  an  equal  rate  or  assessment  upon  all  andeferf 
the  several  estates  and  property  rateable  to  the  relief  of  the  poor,  within  their  respective 
parishes,  &c.,  such  sum  and  sums  of  money  as  shall  be  required,  in  order  to  raise  the 
several  sums  assessed  upon  such  parishes,  &c.,  or  to  reimburse  such  overseas,  && 
such  sum  as  they  shall  respectively  have  paid  on  account  of  the  same ;"  but  that  sectioB 
does  not  carry  the  case  any  further.  It  commences  by  saying  that  the  justices  are  to 
issue  their  warrant  according  to  the  usual  practice  ;  and  then  that  the  overseers,  hsTiog 
paid  the  county  rate,  are  to  reimburse  themselves  by  another  rate ;  or,  not  having  paid 
it  before,  are  to  raise  the  amount  by  another  rate  :  of  course,  the  amount  to  be  collected 
must  be  raised  by  a  rate ;  but  the  question  is,  upon  all  those  Acts  of  Parliament,  whether 
the  county  rate  and  poor-rate  are  not  identical ;  they  clearly  are ;  and  the  exempting 
clause,  which  relieves  the  company  from  the  full  burthen  of  the  poor-rate,  will  equaflf 
relieve  them  from  that  of  the  county  rate.     [He  was  then  stopped.] 

Lord  Denman,  C.  J. — ^The  poor-rate  is  the  fund  out  of  which  the  county  rate  is  to 
be  paid ;  and  the  coimty  rate  is  to  be  assessed  upon  the  full  and  fair  annual  value.  Theo 
where  a  Canal  Act  prescribes  a  particular  mode  of  rating  to  the  poor-rate,  that  must  be 
taken  to  be  a  full  and  fair  mode  of  calling  upon  the  company  to  contribute  to  the  county 
rate  ;  and  indeed  Parliament  has  found  that  it  is  so.  The  words  of  the  two  statutes  which 
have  been  referred  to  (54  Geo.  3,  c.  103,  and  55  Geo.  3,  c.  51)  may  be  general  enough  by 
themselves  to  impose  a  different  principle  of  rating  ;  and  if  it  had  been  said,  that  that 
different  principle  of  rating  was  to  be  adopted^  "  any  law  or  statute  to  the  contraif 
thereof  notwithstanding,"  that  view  might  have  prevailed ;  but  it  is  not  so.  The  objcrt 
of  those  statutes  is  to  facilitate  the  collection  of  county  rates,  and  to  make  them  eqwl 
as  between  different  parishes  ;  they  do  not  affect  the  rateability  of  individual  occnpieii 
in  any  particular  parish,  but  leave  the  principle  of  rating  in  that  respect  untoodied. 
Taking  it  therefore  for  granted,  as  we  must,  that  the  assessment  to  the  x)oor-rate  s 
on  the  full  and  fair  annual  value  of  the  property  of  the  company  in  the  parish,  therein 
nothing  to  interfere  with  the  ordinary  course  of  proceeding  in  regard  to  county  ratei. 
The  county  rate  is  in  fact  the  poor-rate ;  and  then  the  decision  of  this  Court  «  I 
72.  V.  The  Grand  Junction  Canal  Company  (1  B.  &  Aid.  289),  soon  after  the  Canal  Arf  ' 
passed,  is  precisely  in  point ;  and  the  rate  must  be  reduced  to  the  sum  mentioned  ii 
the  case. 

Patteson,  J. — 1  do  not  see  that  the  statute  (12  Geo.  2,  c.  29)  is  touched  by  any  ^ 
the  subsequent  Acts ;  and  that  provides  that  the  county  rates  shall  be  paid  out  of  tk 
poor-rates,  except  in  certain  northern  counties,  which,  I  know  not  for  what  reason,  are 
specially  exempted  (s.  4).  Then,  that  being  the  case,  how  is  it  possible  for  the 
overseers  to  lev^-  the  800/.,  which  is  found  to  1^  the  difference  between  the  oki  and  te 
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improved  value  of  the  land  occupied  by  the  company  ?  If  the  total  sum  is  included  in  the 
poor-rate*  the  efiect  would  be  to  make,  not  the  company,  but  the  rest  of  the  parish  pay 
that  difference ;  and,  therefore,  in  order  to  make  the  whole  sum  come  out  of  the  pocket 
of  the  company,  the  only  miode  would  be  to  make  a  special  rate  directly  and  separately 
as  a  county  rate ;  and  what  power  have  the  overseers  to  do  that  ?  The  general  words 
of  the  55  Geo.  3,  c.  51,  s.  12,  only  mean  that  the  overseers  are  to  include  in  the  poor- 
rste  the  sum  assessed  as  and  for  the  county  rate ;  that  is,  they  are  to  make  a  rate 
including  that  sum.  That  is  clear;  because  the  very  next  section  (the  Idth)  recites 
that  "  it  would  be  inconvenient  and  oppressive  to  many  townships  or  places  that  the 
som  of  money  which  may  be  assessed  on  them,  as  or  for  a  county  rate  under  this  Act, 
should  be  paid  out  of  any  rate  made  for  the  relief  of  the  poor,  where  such  poor-rate 
doth  not  apply  separately  and  distinctly  to  the  parish,  township,  or  place ;"  and  then 
goes  on  to  provide,  as  the  local  Act  (s.  9)  also  provides,  that  in  such  cases  the  county 
rate  may  be  levied  on  the  churchwardens,  overseers,  or  petty  constables,  in  such  manner 
as  where  no  poor-rate  is  made.  But  all  these  provisions  refer  back  to  the  12  Geo.  2, 
c.  29,  and  shew  that  where  there  is  a  poor-rate  the  legislature  have  contemplated 
that  as  the  source  from  which  the  county  rate  was  to  come ;  and  if  you  can  only  get 
at  the  county  rate  through  the  poor-rate,  then  it  is  part  of  the  poor-rate,  and  is  clearly 
a  parochial  tax  within  the  meaning  of  the  exemption  clause. 

Williams,  J. — ^The  12th  section  of  statute  55  Geo.  3,  c.  51,  which  is  relied  upon  by 
Mr.  Chambers,  is  clearly  referable  to  the  same  mode  of  raising  the  county  rate  as  is 
jcinted  out  by  the  previous  statute  (12  Qeo.  2,  c.  29).  It  gives  no  new  mode  of 
VBBessment,  with  reference  to  the  county  rate  per  se ;  but  applies  to  that  Act  the 
ordinary  power  of  the  overseers  "  to  levy  and  raise  by  an  equal  rate  or  assessment 
ttpon  aU  and  every  the  several  estates  and  property  rateable  to  the  relief  of  the  poor 
vithin  their  respective  parishes,  &c.,  such  sum  and  sums  of  money  as  shall  be  required, 
hz,**  So  that  the  principle  of  the  statute  of  Geo.  2  is  expressly  contained  in  the  very 
section  referred  to  in  order  to  support  this  rate. 

Rule  absolute  to  quash  the  order  of  Sessions  ;  rate  to  be  reduced  to  17,447/. 


COURT  OF  QUEEN'S  BENCH. 

Wednesday,  May  27,  1846. 
The  Queen  v.  The  Inhabitants  of  Ratcliffb  Culet. 

Exammation-^urUdieiion, 

iSoch  examination  taken  before  jtutieet  upon  an  order  qf  renunfol  ihould  thew  expreufy  on  the  face 
qfit,  and  without  worde  qfrrferenee,  that  it  was  taken  before  jutiices  having  jurisdiction. 

Therefore^  where  the  first  qf  the  examinations  sent  to  the  appellant  parish  was  correct  in  this  respect^ 
hut  the  second  and  subsequent  examinations  were  headed^  *'  touching  the  above-named  settle- 
ment^ taken  upon  oath  brfore  us  the  said  justices,"  and  contained  no  other  allegation  by  which  the 
Jurisdiction  of  the  revising  justices  was  shewn  ; 

Held,  that  the  examinations  were  insufficient ^  although  purporting  to  be  taken  upon  the  same  dag,  and 

^ai  the  same  place,  and  signed  by  two  justices  qf  the  same  names  as  the  first, 

ON  appeal,  the  Sessions  had  confirmed  an  order  for  the  removal  of  William 
Deeming,  Mary  his  wife,  and  Arthur  their  son,  from  the  parish  of  Melton 
Iklowbray,  in  the  coimty  of  Leicester,  to  the  parish  of  Ratcliffe  Culey,  subject  to 
I  case. 

The  case  was  long,  but,  after  much  argument,  the  Court  said  they  were  unable  to 
liscover  what  was  actually  intended  to  be  reserved  by  the  Sessions,  except  the 
bllowing  point.  The  copies  of  the  examination  sent  were  objected  to  on  the  ground 
that  it  did  not  appear  that  the  examinations  were  taken  or  sworn  before  justices  of  the 
peace  of  or  for  the  county  of  Leicester,  or  that  the  justices  before  whom  they  were 
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taken  had  any  jurisdiction  or  authority.  The  examinations  were  several  in  number; 
the  first  was  headed  thus  :— 

"  County  of  Leicester,  1  The  examination  of  the  above-named  James  Deeming,  now 
to  wit,  J  inhabiting  in  the  said  parish  of   Melton   Mowbray, 

touching  the  last  legal  place  of  settlement  of  himself,  and  Mary  his  wife,  and  Artiiur 
their  son,  aged  eighteen  months,  taken  upon  oath  before  us  the  undersigned  two  of  her 
Majesty's  justices  of  the  peace  in  and  for  the  said  county,  the  third  day  of  December, 
1844,  at  Melton  Mowbray  aforesaid,  who  saith  as  follows." 

It  was  duly  signed  by  W.  £.  Hartopp  and  Roger  Manners. 

The  next  was  as  follows : — 

"  County  of  Leicester,  1  The  examination  of  Ann  Deeming,  of  Melton  Mowbray 
to  wit.  J         aforesaid,  widow,  touching  the  above-named  settlement, 

taken  upon  oath  before  us  the  said  justices,  the  3rd  day  of  December,  1844,  at  Meltoa 
Mowbray  aforesaid." 

It  concluded  thus — 

"  Taken  and  sworn  before  us,  W.  £.  Hartopp,  Roger  Manners." 

The  other  examinations  were  in  a  similar  form.  The  Sessions  had  overruled  the 
objection,  and  held  that  the  jurisdiction  was  sufficiency  shewn. 

Pashley,  in  support  of  the  order .^It  is  sufficiently  clear  that  these  examinations 
were  aU  taken  before  the  same  justices  ;  they  are  on  the  same  piece  of  paper,  and  the 
heading  refers  to  the  above-named  settlement,  and  the  names  of  the  paupers,  the  namei 
of  the  justices,  the  day,  and  the  place,  are  identical  with  those  mentioned  in  the  first, 
which  is  like  a  reference  to  the  margin  in  an  order,  or  in  an  indictment.  In  Rex  t. 
Holhecke  (Burr.  S.  C.  198)  it  was  held  that,  in  an  order,  the  marg^  is  to  be  considered 
a  portion  of  it,  and  a  reference  to  it  in  the  body  of  the  order  was  sufficient.  In  Beg,  t. 
Buckinghamshire  (3  Q.B.  807),  the  words,  "said  parish  of  High  Wycombe '*  were 
sufficient  to  connect  it  with  a  previous  statement  that  High  Wycombe  was  in  Bucking- 
hamshire. In  Reg.  v.  Shipston-upon-Stour  (6  Q.  B.  119),  there  were  no  words  of 
reference,  and  this  was  relied  upon  by  Williams,  J.  If  these  are  held  insufficient,  then 
the  same  principle  must  apply  to  other  proceedings,  and  words  of  reference  will  not  be 
used  in  legal  documents.  Perjury  could  be  assigned  upon  such  examination,  for  proof 
would  be  admissible  to  shew  that  there  was  jurisdiction,  as  was  held  in  the  case  of 
Rex  V.  Embden  (9  East,  437).  In  Reg.  v.  Bloxham  (6  Q.B.  528),  this  Court  ce^ 
tainly  held  that  the  omission  of  the  words  "  before  me,"  in  a  jurat,  was  fatal,  notwidi- 
standing  there  was  an  exhibit  annexed,  having  subscribed  to  it  the  words  "  this  is  the 
notice  referred  to  in  the  annexed  affidavit  sworn  before  me."  But  that  case  was 
doubted  in  Empey  v.  King  (13  M.  &  W.  511),  where  the  Court  of  Exchequer  held  that 
the  omission  of  the  words  "  before  me,"  in  an  affidavit  sworn  before  a  judge,  was  imma- 
terial.    Here  there  are  sufficient  words  of  reference. 

Patteson,  J. — How  do  the  words  **  said  justices"  refer  to  any  thing  ? 

Macaulay,  contrk. — The  objection  to  these  examinations  is  not  answered.  The 
identity  of  day  and  name  is  nothing,  or  the  circumstance  that  they  were  sent  together. 
{Reg.  V.  Shipston-upon-Stour,  6  Q.  B.  19,  suprci,  p.  41.)  The  words  **  said  justices  "  are 
insensible.  [Lokd  Denman,  C.  J. — ^It  may  be  that  the  words  mean  nothing  more 
than  that  the  justices  had  committed  some  one  for  poaching  on  the  same  day,  or  removed 
some  other  member  of  the  pauper's  family.  There  is  nothing  whatever  to  shew  juris- 
diction.] 

Lord  Denman,  C.  J. — I  think  that  jurisdiction  is  not  shewn  here.  Each  examina- 
tion should  be  a  complete  and  perfect  document  by  itself ;  it  is  not  shewn  bv  the 
examination  that  the  justices  were  justices  haviqg  authority  to  take  them.  It  is  a  veiy 
simple  and  easy  rule,  that  each  should  be  perfect  of  itself.  Rex  v.  Embden  has  nothing 
to  do  with  the  question.  There  it  was  held  the  evidence  was  admissible  to  shew  that 
the  locality  was  within  the  jurisdiction.  Reg.  v.  Bloxham  has  been  recently  before  us- 
I  think  it  right  to  add,  that  I  have  no  doubt  as  to  the  correctness  of  that  decision. 

Patteson,  J. — It  should  be  understood  that  each  examination  is  to  be  perfect  in 
itself. 

Williams,  J.-*The  statute  says,  a  copy  of  the  examinations  on  which  the  order 
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IS  made  must  be  sent.  That  must  mean  examinations  taken  before  persons  having 
[competent  authority  to  take  them.  Now,  do  these  documents  appear  to  be  such  ? 
Fake  any  one  of  them.  "  The  examination  of  A.  B.  touching  the  above-named  settle- 
neots."  Named  where  ?  Not  in  that  document.  No  settlement  has  been  named. 
'•  Before  us  the  said  justices."  What  justices  ?  None  have  been  mentioned  in  that 
particular  examination.  None  of  these  documents  purport,  as  they  should,  to  be 
examinations  taken  before  persons  having  authority  to  take  them.  The  reference  to 
the  -margin  in  an  order  is  quite  a  different  thing.  The  margin  is  a  part  of  the 
3rder.     One  of  these  examinations  is  no  part  of  the  other. 

Order  quashed. 
E.  W. 


COURT  OF  QUEEN'S  BENCH. 
Saturday,  May  30,  1846. 
The  Queen  v.  Molbsworth. 

Caption  qf  examination  taken  in  tupport  qfan  order  of  removal. 

The  captions  of  examinations  taken  upon  an  application  for  an  order  qf  removal  did  not  contain  a 
statement  that  they  were  taken  upon  the  complaint  qf  the  churchwardens  and  overseers  of  the 
parish  applying  for  the  order;  they  were  held  insufficient f  and  the  order  quashed  on  that 
ground, 

SmblCfper  Patteson,  J,,  that  an  order  reciting  a  complaint  by  *'  7.  G.,  oil  behalf  9fthe  church- 
wardens  and  overseers**  qfthe  removing  parish,  is  bad, 

UPON  appeal  against  an  order  of  two  justices  for  the  removal  of  I.  Mantle  and 
her  four  children  from  the  parish  of  Bythom  to  the  parish  of  Molesworth,  both 
m  the  county  of  Huntingdon,  the  Court  of  Quarter  Sessions  confirmed  the  order,  sub- 
ject to  the  opinion  of  this  Court  upon  a  case;  which  set  out,  first,  a  complaint  of  charge- 
sbility,  purporting  to  have  been  made  by  "  Thomas  George,  one  of  the  overseers  of 
Bythom,  on  behalf  of  the  churchwardens  and  overseers  of  Bythom ;"  and  secondly,  the 
order  of  justices  reciting  that  **  complaint  hath  been  made  unto  us,  whose  names  are 
hereunto  set  and  seals  affixed,  by  Thomas  George,  on  behalf  of  the  churchwardens  and 
overseers  of  the  poor  of  the  parish  of  By  thorn,  that,  &c."  Thomas  G^rge  was  one  of  the 
Overseers  of  Bythom  at  the  time  the  complaint  was  made,  and  it  was  made  by  him,  with 
Uie  sanction  and  authority,  at  the  request,  and  on  the  behalf  of  the  churchwardens  and 
Overseers  of  that  parish.  The  captions  of  all  the  examinations  were  in  the  following 
tonn. 

"Huntingdonshire,  1  The  examination  of  I.  Mantle,  &c.,  taken  on  oath  this  22nd 
to  wit.  J  day  of  March,  1845,  before  us,  two  of  her  Majesty's  justices 

of  the  peace  in  and  for  the  said  county,  touching  the  place  of  the  last  legid  settlement  of 
X  Mantle  and  her  four  children. 

At  the  trial  of  the  appeal  it  was  objected  that  the  order  was  bad  for  not  shewing  a 
complaint  by  the  churchwardens  and  overseers  of  the  removing  parish,  and  because  it  did 
not  appear  from  the  captions  of  the  examinations  that  they  were  taken  upon  the  complaint 
of  the  churchwardens  and  overseers  of  the  poor  of  the  parish  of  Bythom. 

Burcham,  in  support  of  the  order  of  Sessions. — Neither  of  these  objections  can  be 
maintained.  As  to  the  first,  the  order  recites  a  complaint  by  Thomas  George,  on 
behalf  of  the  parish  officers,  and  the  case  finds  that  he  was  one  of  them,  and  authorized 
by  the  rest.  But  it  is  not  necessary  that  that  should  appear  upon  the  order ;  it  is  not 
disputed  that  one  of  the  parish  officers  may  make  the  complaint  as  agent  for  the  rest ; 
and  if  the  principle  of  agency  is  admissible  at  all,  it  cannot  matter  whether  the  agent 
be  a  parish  officer  or  not ;  his  right  to  make  the  complaint  depends  upon  his  character 
of  agent,  not  of  parish  officer.  [Patteson  J. — But  for  all  that  appears  here,  Mr.  George 
may  have  been  a  volunteer  in  the  matter.]  The  case  finds  the  contrary.  The  other 
objection  to  the  captions  of  the  examinations  is,  that  they  do  not  appear  to  have  been 
taken  upon  the  complaint  of  the  parish  officers;  but  they  are  stated  to  be  taken  "touch- 
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ing  the  settlement  of  the  paupers,"  and  a  complamt  of  the  parish  officers  mnit  be 
presumed. 

Worlledge,  contrk,  was  not  heard. 

Loan  Denmak,  C.  J. — ^The  last  objection  is  fatal.  Every  objection  should  be  cwed 
by  the  answer  which  is  given  to  this,  that,  as  justices  would  do  wrong  if  they  acted 
without  jurisdiction,  it  is  to  be  presumed  they  had  it. 

Patteson,  J.,  and  Williams,  J.,  concurring. 

Rule  absolute  to  quash  the  order  of  Sessions* 

B. 


COURT  OF  QUEEN'S  BENCH. 

Wednesday y  May  27. 

The  Queen  v.  The  Inhabitants  op  Newton  Ferrars. 

Order  qfre»toval-~Jurisdieiiom — Certiorari, 
An  order  of  removal  purported  to  remove  the  paupers  from  Stoke  Damarel^  in  the  county  qfOefn^ 

and  to  be  made  by  two  Justices  in  and  for  the  borough  of  Devonport,  not  shewing  in  any  way  tkst 

Stoke  Damarel  was  within  the  borough  ofJhwmport  .- 
Held^  upon  certiorari  f  that  the  order  of  removal  was  bad,  for  not  shewing  the  Jurisdiction  of  ikt 

removing  Justices, 
A  Judge's  order  for  a  writ  of  certiorari,  to  remove  an  order  qf  SessionSt  confirming  an  order  ^ 

removal,  may  be  granted  ex  parte  in  the  first  instance,  though  a  ease  has  not  been  granted,  aU 

the  writ  issue  in  vacation. 
Rex  V.  Chipping  Sodbury  (3  N.  8f  M,  104)  w  not  correct, 

A  WRIT  of  certiorari  had  issued  ex  parte  in  vacation  to  remove  an  order  of  Session!, 
for  the  purpose  of  quashing  it.  The  order  of  Sessions  confirmed  an  order  of 
removal  made  by  two  justices  of  the  borough  of  Devonport,  for  the  removal  of  a  panpcr 
from  the  parish  of  "  Stoke  Damarel,  in  the  county  c^  Devon."  The  original  order 
described  the  justices  as  "  being  two  of  her  Majesty's  justices  of  the  peace  havii^  i 
jurisdiction  widiin  and  for  the  borough  of  Devonport,"  and  it  was  objected  that  thk  | 
did  not  shew  their  jurisdiction ;  but  as  the  Court  gave  no  decision  upon  it,  the  argu* 
ment  is  omitted. 

Grreenwood  and  Merivale  shewed  cause. — ^There  is  a  preliminary  objection  to  the 
writ.  The  fiat  for  the  certiorari  should  have  been  granted  nisi  only,  as  die  Sessions  had 
refused  a  case,  and  it  was  to  issue  in  vacation.  This  is  so  laid  down  in  Ckmer^i 
Practice  (p.  72).  It  is  there  stated  that  an  order  »t^' should  be  first  obtained,  aood 
served  in  the  same  manner  as  a  rule  to  shew  cause  granted  by  the  Court.  This  im  in 
accordance  with  the  case  of  Rex  v.  Chipping  Sodbury  (3  N.  &  M.  104).  In  Archbold's 
Practice  (p.  160)  it  is,  indeed,  stated  differently.  He  says,  "  In  Term  time,  the  role 
for  a  certiorari  can  only  be  granted  upon  motion  by  counsel  in  open  court  (5  &  6 
Wm.  &M.  c.  11,  s.  2) ;  in  vacation  it  may  be  granted  by  a  judge,  upon  his  name,  and 
the  name  of  the  person  at  whose  instance  it  is  granted,  being  indorsed  upon  the  writ 
(Ibid,  8.  4.)  This  is  an  ex  parte  proceeding,  it  not  being  necessary  tibat  the  prosecutor 
should  have  notice  of  it ;  and  it  is  a  rule  absolute  in  the  first  instance  in  cases  of  mis* 
demeanor,  a  rule  nisi  in  felony  only.  (72.  v.  Spencer,  8  Dowl.  127.)  Sometimes,  in  eu» 
of  misdemeanor,  the  Court,  under  particular  circumstances,  grant  a  rule  nin  merely; 
but,  with  very  few  exceptions,  it  is  always  a  rule  absolute  in  the  first  instance,  and 
without  any  notice  to  the  prosecutor  of  the  intended  application.  So,  in  vacation,  the 
judge  grants  his  order  in  the  first  instance  ex  parte.  In  Rex  v.  Chipping  Sodhury 
(3  N.  &  M.  104),  the  Court  are  reported  to  have  holden  that  the  judge's  order  in  suii 
a  case  should  be  only  an  order  nisi  in  the  first  instance ;  but  they  seem  to  have  beea 
misled  into  this  decision  by  the  mistaken  statement  of  counsel  in  argument,  that  tbs 
rule,  if  moved  for  in  court,  would  be  a  rule  nisi  only,  and  the  practice  is  otherwise." 
This,  however,  it  is  submitted,  is  correct,  and  it  is  more  reasonable  that  the  fiat  should 
be  nisi  only.    Here,  for  instance,  the  removal  of  the  original  order  was  contemplated; 
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and  tiien  it  wonld  have  been  objected  that  notice  was  not  given  to  the  justices  who  made 
it.  At  any  rate»  this  objection  may  now  be  taken,  for  the  rule  nisi  to  quash  was  the 
first  notice  of  the  certiorari  having  been  issued.  Then,  as  to  the  order  of  Sessions  itself, 
it  is  sufficient  if  the  original  order  is  identified ;  it  will  then  be  presumed  that  the  order 
was  correct.  If  this  oligection  is  to  prevail,  then  an  order  of  Sessions  must  shew  every 
tiling  necessary  to  the  validity  of  the  original  order. 

Rowe,  contrk. — ^The  fiat  for  the  certiorari  has  properly  issued.  The  rule  is,  that  the 
judge,  in  Term  or  out  of  Term,  must  exercise  his  discretion  as  to  whether  or  not  an 
opportunity  shall  be  given  for  shewing  cause  against  a  rule  for  a  certiorari.  If  there 
was  an  irregularity,  the  proper  mode  of  objecting  is  by  a  distinct  rule  for  quashing 
^a  improvide  emanavit. 

Loan  Dbnman,  C.  J. — ^We  will  not  trouble  you  further  upon  that  point.  If  the  case 
of  Rex  V.  Chipping  Sodbury  has  been  correctly  reported,  it  was  wrongly  decided. 

Rowe. — ^Then,  the  order  of  Sessions  is  bad.  The  Court  will  in  such  an  instrument 
presume  every  thing  that  is  not  manifestly  contradicted  by,  or  repugnant  to,  what 
is  stated.  Here  the  order  of  Sessions  describes  the  original  order  as  one  made  by 
justices  of  Devonport,  who  remove  from  a  parish  in  the  county  of  Devon.  That  is  an 
obvious  anomaly,  and  a  total  absence  of  jurisdiction. 

By  the  Court. — ^That  is  our  opinion. 


£•  W. 


Rule  absolute. 


COURT  OF  QUEEN'S  BENCH. 

Wednesday,  May  27,  1846. 

Thb  Quben  v.  Thb  Inhabitants  of  North  Howran. 

Exeeptht  hiring — Imperfect  apprenticeship, 

A  contract  of  hiring  between  B.  and  W.  (oumers  qf  nlk-milU),  and  W.  Bagott  of  the  one  part,  mut 
W.  B.,  and  J.  B.,  the  pauper's  father,  qf  the  other,  stated  that  the  former  agree  to  hire,  and  the 
latter  agree  to  be  hired,  for  the  term  qf  three  gears,  to  dress  silk.  Fbr  the  first  three  months  from  the 
tomimencement  ofW,B.*s  working  under  this  agreement  he  shall  receive  \2s.  per  week,  and  J.  B. 
10«.  per  week  for  the  first  three  months ;  tfter  thai  time  to  dress  silk  on  two  frames  each,  at  2id. 
per  pound  for  what  is  called  foreign  waste,  and  3d.  per  pound  for  what  is  called  home  waste,  pro~ 
tided  they  dress  72  pounds  each  of  foreign  waste  for  double  yarn,  and  60  pounds  each  of 
home  waste  for  single  yam  per  week;  for  all  they  do  over  and  above  the  said  weights  qf  waste,  they 
skati  receive  for  fireign  waste  4d.  per  pound,  and  for  home  waste  A\d.  per  pound;  and  for  what 
ikeir  work  aeeragee  short  of  the  above-mentioned  weights  of  watte  qf  72  pounds  and  60  pounds  per 
weekf  they  shall  be  subject  to  be  deducted  or  abated  4id,  and  ^,  per  pound  for  each  description 
qf  dressed  waste  deficient  qf  the  qforesaid  weekly  quantity. 

JBM,  that  this  was  not  an  exceptive  hiring. 

The  same  contract  contained  this  clause  :**  that  W.  Bagot  shall  receive  of  B.  and  W.  6*.  per  week  for 
superintending  and  instructing  them  ( W.  B.  and  J.  B.),  in  the  best  manner  he  is  capable,  to  make  them 
competent  workmen ;  the  said  W.  Bagot  to  be  answerable  for  the  work  being  done  in  a  proper 
wumner.  The  said  W.  Bagot  shall  receive  44.  per  pound  for  foreign  waste,  and  ^d.  per  pound  for 
home  waste,for  his  own  work,  during  the  time  of  this  agreement.^' 

SaH  not  an  imperfect  apprenticeship,  but  a  hiring  and  service. 

ON  appeal  against  an  order  of  removal  of  a  pauper  upon  a  derivative  settlement, 
tiie  Sessions  had  confirmed  the  order,  subject  to  a  case  which  raised  two  questions 
§ar  the  Court,  upon  the  following  agreement :  first,  whether  it  was  an  exceptive  hinng ; 
wdA  next,  whether  it  was  an  imperfect  apprenticeship.  The  agreement  was  as  follows : — 
"Memorandum  of  agreement,  this  7th  October,  1825,  between  Binns  and  Wrigley  and 
'^n^lliam  Bagot,  on  the  one  part,  and  W.  Brown  and  James  Brown  (the  pauper's  father), 
cm  the  other  part.  The  former  agree  to  hire  and  the  latter  agree  to  be  hired  for  the 
term  of  three  years,  to  dress  silk.  For  the  first  three  months  from  the  commence- 
ment of  the  said  William  Brown's  working  under  this  agreement  he  shall  receive  12s.  a 
umiL,  and  the  taid  James  Brown  10s.  per  week,  for  the  first  three  months;  after  that  time 
to  dim  nlk  on  two  frames  each,  at  2id.  per  pound  for  what  is  called  foreign  waste,  and  dd. 
per  pound  for  what  is  cidled  home  waste,  provided  they  dress  72  pounds  each  of  foreign 
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waste  for  double  yam,  and  60  pounds  each  of  home  waste  for  single  3rRm,  per  week : 
for  all  they  do  over  and  above  the  said  weights  of  waste  they  shall  receive,  for  fbreig& 
waste  4d.  per  pound,  and  for  home  waste  4^d.per  pound ;  and  for  what  their  work  averages 
short  of  the  i^ore-mentioned  weight  of  waste  of  72  pounds  and  60  pounds  per  week  t£e]r 
shall  be  subject  to  be  deducted  or  abated  4|d.  and  4d.  per  pound  for  each  deacriptka 
of  dressed  waste  deficient  of  the  aforesaid  weekly  quantity ;  and  William  Bagot  shall 
receive  of  Binns  and  Wrigley  6s.  per  week  for  superintending  and  instructing  them  in 
the  best  manner  he  is  capable,  to  make  them  competent  workmen  ;  the  said  WilUam 
Bagot  to  be  answerable  for  the  work  being  done  in  a  proper  manner.  The  said  W. 
Bagot  shall  receive  4d.  per  pound  for  foreign  waste  an(14|d.  for  home  waste  for  his  owd 
work  during  the  time  of  this  agreement. 

"  Binns  &  Wbiglbt. 

"  W.  Bagot. 

"W.  B»owK." 

Hall  and  Pashley,  in  support  of  the  order. — 1 .  Is  it  an  imperfect  contract  of 
apprenticeship  ?  Looking  at  the  whole  agreement,  the  Court  wiU  not  give  a  constructkm 
which  the  parties  did  not  intend,  unless  the  words  are  imperative.  But  this  is  dearly 
nothing  but  a  hiring  for  three  years.  These  agreements  are  very  common  in  the  manu- 
facturing districts,  and  the  justices  at  sessions,  who  have  determined  that  it  is  a  hiring 
and  service,  are  best  able  to  judge.  The  regulations  as  to  the  payment  are  only  such 
as  would  occur  naturally  in  such  an  agreement,  and  not  in  an  apprenticeship  deed.  The 
clause  as  to  Bagot's  superintending  does  not  make  it  an  apprenticeship,  because  it  is 
not  the  masters  who  agree  to  teach,  nor  indeed  is  there  any  distinct  contract  to  teach, 
of  which  either  of  the  persons  said  to  be  apprentices  could  have  availed  themselves. 
The  learning  is  merely  incidental  to  their  continuance  in  the  particular  employment, 
by  which  they  necessarily  become  better  workmen.  Bagot  is  in  fact  only  an  overlooker. 
There  are  no  words  savouring  of  apprenticeship.  Rex  v.  Burbach  (1  M.  &  S.  370), and 
Rex  V.  Crediton  (3  B.  &  Ad.  493)  might  be  distinguished,  if  it  were  necessary,  fbr 
the  support  of  the  present  order.  In  Rex  v.  Nether  Knutsford  (1  B.  &  Ad.  726) 
there  were  numerous  expressions  which  led  the  Court  to  construe  it  as  an  imperfect 
apprenticeship.  Rex  v.  Tipton  (9  B.  &  C.  888)  was  also  cited.  2.  Then  is  this 
an  exceptive  hiring?  To  constitute  an  exceptive  hiring,  there  must  be  a  period  of  lu 
the  time  included  in  the  contract  during  which  the  servant  could  not  be  compelled 
to  work  for  the  master,  as  being  under  no  legal  obligation  to  serve.  These  exceptions 
arise  either  upon  the  express  words  of  the  contract,  or  are  implied  from  the  nature  d 
the  agreement,  or  the  custom  of  the  trade.  Here  it  is  neither ;  it  is  an  absolute  contract 
for  three  years,  an  entire  agreement  on  both  sides  for  that  period,  and  the  clauses  relied 
upon  are  in  fact  nothing  more  than  provisions  as  to  the  mode  of  payment.  There  is 
no  restriction,  expressed  or  implied.  It  is  not  like  Reg,  v.  Holheck  (4  Q.  B.  590),  where 
the  contract  itself  specified  that  the  hours  of  working  were  to  be  from  six  untfl  six,  so 
that  there  was  clearly  a  limit  to  the  period  of  service.  Liord  Denman,  C.  J.,  there  said, 
•'  The  words  themselves,  by  which  the  services  are  contracted  for,  limit  their  duratioo, 
and  the  master  had  no  right  to  call  upon  the  servant  for  work  after  the  houis 
specified."    Tliat  could  not  be  said  in  the  present  case. 

The  Solicitor' General  (with  him  Pickering  bh^  Hardy),  contrk. — It  is  submitted  thst 
this  question  must  be  decided  by  the  agreement  alone ;  not  by  what  the  parties  did 
under  it,  but  by  its  legal  effect  as  a  written  instrument.  The  principle  is,  that  where 
the  contract  is  not  for  a  continuous  service,  but  upon  such  terms  that  there  are,  or 
may  be,  periods  during  which  the  master  has  not  a  right  to  the  service,  then  it  is  an 
exceptive  hiring.  Here  it  is  an  agreement  to  perform  a  certain  amount  of  work,  for 
which  a  certain  price  is  to  be  paid  ;  but  when  that  work  is  done,  they  might  refuse  to 
do  more.  This  must  be  the  meaning  of  the  payments  for  overwork.  [Pattbson,  J.— 
There  is  a  general  contract  to  serve.]  No ;  a  contract,  provided  a  certain  quantity  of 
work  is  done.  There  are  some  implied  exceptions  as  to  time  ui  every  hiring ;  but  this 
is  more  definite,  for  the  limit  is  given  by  the  amount  of  work  done.  (Rex  v.  All  Saintt, 
Worcester,  1  B.  &  A.  322 ;  Rex  v.  Edgmond,  3  B.  &  A.  109 ;  Rex  v.  GateslM 
2  B.  &  C.  117  ;  Rex  v.  Alt  home,  ibid.  112.)     The  distinctionB  run  Tciy  fine. 
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Lord  Dekman,  C.  J. — I  must  say,  that  that  is  my  opinion ;  and  when  the  cases 
do  run  so  fine,  the  only  good  rule  is  to  apply  one's  common  sense  to  the  construction 
of  each  particular  agreement ;  and  looking  at  this,  I  have  not  the  least  douht  that  it  is 
not  an  exceptive  hiring.  The  stipulations  relied  on  as  constituting  an  exception  are 
merely  regulations  as  to  the  mode  of  payment. 

The  Solicitor- General. — If  not  an  exceptive  hiring,  it  is  an  imperfect  contract  of 
apprenticeship,  and  no  settlement  was,  therefore,  gained  under  it.  The  clause  as  to 
Ba^B^ot  shews  that  the  two  Browns  were  to  learn  the  trade.  They  were  incompetent 
workmen  at  first,  as  is  shewn  by  the  increase  of  wages  which  is  given  by  the  agree- 
ment. [Patteson,  J. — There  is  no  contract  by  the  master  to  teach,  but  only  a  clause 
that  he  shall  pay  Bagot  so  much  a  week  for  superintending,  and  then  he  is  to  be 
answerable  for  the  goodness  of  the  work.]  There  was  the  same  absence  of  a  specific 
contract  in  many  of  the  cases.  The  time  here  is  fixed  for  three  years,  which  seems  as 
if  learning  the  trade  was  the  object  of  the  agreement.  It  is  immaterial  whether  the 
roaster  himself  contracts  to  teach,  or  that  it  is  provided  that  some  other  person  shall 
do  so  at  his  cost.  Rex  v.  Coombe  (8  B.  &  C.  82) ;  Rex  v.  St,  Margaret,  King's  Lynn 
(6  B.  &  C.  97) ;  Rex  v.  Billinghaye  (5  A.  &  E.  676).  were  cited.  Rex  v.  Burbach 
(1  M.  &  S.  370)  was  overruled  by  Rex  v.  Crediton  (2  B.  &  Ad.  493),  as  was  observed 
by  Patteson,  J.,  in  Rex  v.  Newtovm  (1  A.  &  E.  238).  The  occupation,  also,  is  confined 
to  one  trade.  [Patteson,  J. — If  there  was  a  clear  contract  for  making  flannel  exclu- 
•ively,  so  that  no  other  work  could  be  demanded,  it  would  not,  therefore,  be  an 
apprenticeship.] 

Lord  Dbkmak,  C.  J. — I  have  already  given  my  reasons  for  considering  this  a 
general  hiring ;  and  upon  the  other  point  I  certainly  think  that  this  is  not  an  imperfect 
contract  of  apprenticeship.  Although  two  or  more  things  are  expressly  contracted  for, 
as  a  hiring  and  service,  yet  I  do  not  see  that  because  something  is  sdso  to  be  learnt, 
that  that  constitutes  an  apprenticeship.  The  one  does  not  necessarily  exclude  the 
other ;  here  there  is  a  clear  hiring  for  three  years,  and  the  stipulation  for  teaching  by 
Bagot  has  no  more  efiPect  than  a  stipulation  as  to  wages.  The  object  of  the  agree- 
ment is  not  apprenticeship. 

Patteson,  J. — I  am  of  the  same  opinion  as  to  the  first  point.  Then,  as  to  the 
second,  every  agreement  must  be  construed  according  to  its  terms ;  and,  therefore, 
there  are  different  decisions  upon  agreements  of  the  same  nature.  But  this  is  an 
express  contract  to  hire,  and  an  express  contract  to  be  hired,  for  three  years,  to  dress 
ailk.  If  it  stopped  here,  there  would  be  no  question  as  to  apprenticeship.  Afterwards 
there  is  a  clause,  that  Bagot  is  to  have  6s.  a  week  for  attending  to  their  instruction, 
and  he  is  to  be  answerable  for  their  work.  I  do  not  see  that  this  makes  it  a  contract 
of  apprenticeship.  No  action  could  have  been  maintsdned  by  them,  either  against 
Bagot,  or  the  masters,  if  they  had  not  been  taught.  It  will  be  found  in  all  cases  where 
words  have  been  held  to  mean  apprenticeship,  that  there  was  a  remedy  for  not  being 
taught. 

Williams,  J. — The  safe  and  only  sound  rule  is.  to  consider  each  particular  instru- 
ment, and  decide  according  to  its  intent  and  effect.  If  this  had  always  been  done, 
there  would  have  been  much  fewer  decisions,  for  it  will  be  found  that  every  attempt 
that  has  been  made  to  lay  down  general  principles  as  to  such  agreements  has  always 
multiphed  the  cases.  I  think  it  clear  that  this  was  a  hiring  and  service  for  three 
yearSf  and  not  an  imperfect  apprenticeship. 

Order  of  Sessions  confirmed. 

E.  W. 
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COURT  OF  QUEEN'S  BENCH. 

Monday,  June  1,  1846. 
Re  Hammond. 

MoMten  and  Servants  Aet,  4  Geo,  4,  e,  34. 

Under  the  Masters  and  Servants  Act  (4  Geo,  4,  c.  34),  an  instrument  purporting  to  be  at  the  tarn 
time  a  warrant  of  commitment  and  a  conviction  must  set  forth  the  evidence  as  in  a  eonvietion. 

To  a  habeas  corpus  the  instrument  returned^  after  stating  the  complaint^  and  the  appearance  h^fm 
the  justices,  proceeded  thus,  **  We  do  thertfore  convict  "  the  said  J,H.,  8fc.  ^c,  md  it  then  cm' 
manded  the  constable  to  convey  and  the  gaoler  to  receive  into  his  custody,  the  said  J,  H.,  ifc.-^ 

Held,  that  the  instrument  was  bad  for  not  setting  out  the  evidence,  and  that  the  omission  to  state  that 
it  was  on  parchment  did  not  make  it  the  less  a  conviction, 

Semble,  per  Patteson,  J,,  and  Williams,  J.,  thatjU  was  also  bad  for  not  a^Smdging  inqtrisomment. 

TO  a  writ  of  habeas  corpus,  directiiig  the  governor  of  the  house  of  conectioQ  d 
Stafford  to  bring  up  the  body  of  John  Hammond,  and  the  day  and  cause  of  ins 
being  detained*  the  foUowing  return  was  made : — 

"  Stafordshire,    1      I,  Thomas  Brutton,  governor  of  the  house  of  correction  in  sad 
to  wit.  /  for  the  county  of  Stafford,  do  certify  and  return  unto  the  Bight 

Honourable  Thomas  Liord  Denman,  that  before  the  receipt  of  the  writ  of  hdea 
hereunto  annexed,  that  is  to  say,  on  the  24th  day  of  November,  1845,  JohnHammosd, 
named  in  the  said  writ,  was  taken  and  detained  in  my  custody  under  and  by  virtoe  of 
the  two  several  commitments  under  the  hands  and  seals  of  Henry  Hill  aiid  Oeoige 
Briscoe,  Esqs.,  two  of  the  justices  of  our  lady  the  Queen,  assigned  to  keep  the  peace 
in  and  for  the  said  county  of  Stafford,  the  tenor  of  which  said  several  warrants  of 
commitment  is  as  follows." — [It  then  set  out  a  warrant,  which  is  unnecessary  to  lefer 
to  for  the  present  argument,  and  proceeded  thus]  :— 

"  County  of  1  To  all  constables  and  other  peace-officers  in  the  county  of  Stefford, 
Stafford.  J  whom  the  examination  hereof  may  concern,  and  to  the  keeper  of  tiv 
house  of  correction  at  Stafford  in  the  said  county.— Whereas  complaint  bath  bea 
made  this  14th  day  of  November,  in  the  year  of  our  Lord  1845,  unto  me,  Heniy 
Hill,  Esq.,  one  of  her  Majesty's  justices  of  the  peace  in  and  for  the  said  county,  v^ 
the  oath  of  Edward  Brown,  of  the  township  of  Willenhall,  in  the  said  county,  mioff* 
that  John  Hammond,  late  of  the  said  township  of  Willenhall  in  the  said  county,  miser, 
hath  contracted  with  the  said  Edward  Brown  and  his  partner,  in  the  said  co«mty,  to 
serve  them  in  the  capacity  of  a  miner,  until  he  shall  have  given  to  or  received  from  lui 
said  masters  one  fortnight's  notice  to  quit  and  leave  hb  said  masters'  service,  and  va& 
such  notice  shall  have  fully  expired,  and  hath  entered  into  such  service,  and  did  « 
the  14th  day  of  November,  in  the  year  aforesaid,  in  the  said  township  of  Willenhall, 
absent  himself  from  the  said  service,  in  the  county  aforesaid,  without  his  said  maitai' 
consent,  before  his  said  contract  was  completed,  and  contrary  to  the  fonn  of  the  statute 
in  such  case  made  and  provided.  And  whereas  the  said  John  Hammond  was,  on  this 
14th  day  of  November,  brought  before  me,  the  said  Henry  Hill»  Esq.,  and  Oeocge 
Briscoe,  Esq.,  one  other  of  her  Majesty's  justices  of  the  peace  in  and  for  the  and 
county,  to  answel:  unto  the  said  complaint ;  whereupon  we,  the  said  justices,  in  par- 
suance  of  the  statute  in  that  case  made  and  provided,  did  then  and  there  duly  ezaaiioe 
the  proofs  and  allegations  of  both  parties  touching  the  matter  of  the  said  compbdot, 
they  having  come  before  us  for  that  purpose,  and  upon  due  consideration  had  thereof, 
have,  on  the  oath  of  the  said  Edward  Brown,  taken  in  the  presence  and  hearing  of  ti« 
said  John  Hammond,  adjudged  and  determined,  and  do  hereby  adjudge  and  detenniiKi 
the  said  complaint  to  be  true ;  and  we  do  there/ore  convict  the  said  John  Hammooil 
of  the  said  offence,  in  pursuance  of  the  statute  in  that  case  made  and  provided.  Tbff^ 
are,  therefore,  to  command  you  the  said  constable  forthwith  to  convey  the  said  John  Ham- 
mond to  the  said  House  of  Correction,  and  deliver  him  to  said  keeper  thereof,  togetfaff 
with  this  warrant ;  and  you  the  said  keeper  are  hereby  required  to  receive  tiie  aaid 
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John  Hammond  into  your  custody  in  the  said  house  of  correction,  there  to  remain* 
and  to  be  held  to  hard  labour,  for  the  space  of  one  month  from  the  date  thereof;  and 
for  80  doing,  this  shall  be  your  sufficient  warrant.  Given  under  our  hands  and  seals, 
the  14th  day  of  November,  1845,  at  Wolverhampton,  in  the  said  county  of  Stafford. 

(Signed)         "  Heney  Hill.  (L.  S.) 

"  George  Briscoe."  (L.  S.) 
"  And  these  are  the  causes  of  the  taking  and   detaining  the  said  John  Hammond, 
whose  body  I  have  ready,  as  by  the  said  writ  I  am  commanded. 

"  The  answer  of  Thomas  Brutton,  governor  of  the  house  of  correction  for  the 
county  of  Stafford. 

(Signed)        "Thomas  Brutton. 
"  26th  November,  1845." 

Bodkin  (with  him  Huddlestone)  moved  to  quash  the  commitment  and  conviction. — 
The  return  does  in  fact  set  out  a  conviction  under  4  Geo.  4,  c.  34,  s.  3,  and  it  is  bad 
for  omitting  to  set  out  the  evidence.  It  may  be  termed  a  commitment,  but  it  is  really 
a  conviction,  for  no  conviction  is  recited.  In  Ee  Tordoft  (suprci,  17)  a  similar 
warrant  was  held  bad  for  not  shewing  that  the  witnesses  were  examined  in  the 
prisoner's  presence,  and  in  Re  Grey  (sv^d,  116),  Mr.  Justice  Pfttteson  treated  such 
an  instrument  as  this,  not  as  an  order,  but  as  a  conviction,  although  he  did  not  then 
decide  as  to  the  necessity  of  the  evidence  being  set  out.  There  is  no  appeal  under  this 
statute,  which  makes  it  the  more  necessary  that  the  evidence  should  be  set  out.  Reg 
T.  Cheshire  (5  B.  &  Ad.  439),  Beg.  v.  Richards  (5  Q.  B.  926),  were  cited. 

Pashley,  contrk. — ^This  is  a  commitment,  and  not  a  conviction,  and  all  the  necessary 
ingredients  to  make  it  valid  are  shewn — jurisdiction,  the  offence,  and  the  fact  of  con- 
viction. (Daniel  v.  Philipps,  1  C.  M.  &  R.  662.)  The  document  is  not  a  record  on 
parchment,  as  a  conviction  is  when  returned.  (Co.  Litt.  260,  a.)  It  is  quite  ccmsiatent 
with  this  document  that  a  good  conviction  exists,  and  it  would  be  absurd  to  say  that 
the  prisoner  must  be  discharged,  when  he  would  fail  in  an  action  against  the  gaoler, 
because  he  would  produce  a  good  conviction.  (Re  Reynolds,  1  D.  &.  L.  846 ; 
JReF/^/cA^,  ibid.  726.)  This  is  not  to  be  assumed  to  be  a  conviction  without  an 
affirmative  statement  that  it  is  so. 

Bodkin  and  Huddlestone  were  not  called  upon  to  reply. 

Lord  Denmak,  C.  J. — ^We  must  deal  with  these  documents  as  we  find  them,  and 
this  is  in  its  terms  a  conviction.  There  is  nothing  to  shew  that  the  original  was  not 
on  parchment,  and  as  the  magistrates  say  they  convict,  I  should  presume  that  it  was 
on  parchment,  if  necessary.  We  cannot  take  notice  of  the  means  that  may  exist  for 
producing  a  good  conviction  at  another  time,  when  the  question  is,  whether  this 
instrument  is  a  sufficient  warrant  for  the  detention  of  the  prisoner.  It  professes  to 
be  at  one  and  the  same  time  a  commitment  and  a  statement  of  a  conviction,  and  as 
the  latter,  it  is  bad,  because  it  does  not  set  out  the  evidence  on  which  it  is  founded. 
Tlie  prisoner  is,  therefore,  entitled  to  his  liberty. 

Pattbsok,  J. — ^The  difficulty  in  this  case  arises  partly  from  the  Act  of  Parliament, 
and  partly  from  the  form  of  the  document.  The  Act  of  Parliament  does  not  say  any 
thing  about  the  power  of  the  magistrates  to  convict ;  it  does  not  use  the  word  convic" 
Hon.  The  document  itself,  then,  is  certainly  in  the  form  of  a  conviction,  and  I  think 
it  is,  in  form,  a  warrant,  because  it  is  addressed  to  the  officers,  constables,  and  so  on, 
and  also  to  the  keeper  of  the  gaol,  and  directs  the  one  to  take,  and  the  other  to  re- 
ceive, the  party,  and  keep  him  a  certain  length  of  time  :  but  it  also  expressly  states 
the  circumstance,  that  complaint  was  made — ^that  the  parties  came — witnesses  were 
examined  in  the  presence  of  the  party,  and  every  thing  was  heard  ;  and  then  it  goes  on 
to  say,  "  we  have  determined  and  adjudged,  and  do  determine  and  adjudge,  ti^t  the 
complidnt  is  true,  and  we,  therefore,  do  convict " — ^in  so  many  words.  I  really  cannot 
understand  what  those  words  mean,  imless  this  is  the  instrument  of  conviction — ^the 
record  of  conviction.  If  it  be  the  record,  still  it  may  be  upon  parchment  :  there  is 
nothing  to  shew  the  contrary,  as  the  tenor  of  the  instrument  is  returned,  and  not  the 
instrument  itself.  I  cannot  but  think  that  this  is  a  document  which  professes,  on  the 
face  of  it,  to  be  both  one  and  the  other — a  conviction  and  commitment.    It  seems  to 
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zne  to  be  also  objectionable,  because,  after  professing  to  convict,  it  does  not  adjudge  aa 
imprisonment,  but  calls  upon  the  officer  to  apprehend,  and  the  gaoler  to  receive. 

Williams,  J.,  concurred. 

Conviction  qwukei, 

E  W. 


T 


COURT  OF  QUEEN'S  BENCH, 

Monday  J  June  1,  1846. 
Re  Turner. 

Masters  and  Servants  Act — ConoictUm. 

An  i^fitrmation  under  the  Masters  and  Servants  Act  against  a  servant  for  absenting  hims^^  md 
thereby  neglecting  tofiUJU  the  contract  ^  must  aver  that  it  was  without  the  consent  of  the  matUr, 
or  without  legal  causes  within  his  knowledge.  The  information  ought  to  shew  the  nature  of  tht 
contract,  for  it  is  not  every  contract  of  service  that  is  within  the  statute,  and  there  may  htm 
exception. 

QMerCt  whether  a  contract,  binding  a  servant  to  work  for  the  master  absolutely  for  eleven  mon/Atti 
certain  mines,  on  receiving  a  certain  remuneration  by  the  piece  for  his  work,  but  not  bindinf  ik 
master  to  find  the  servant  a  certain  amount  qfwork  in  each  week,  nor  to  find  him  workstiU, 
is  valid  ? 

Semble,  per  Lord  Denman^  C.J.,  that  it  is, 

\0  a  writ  of  habeas  corpus  cum  causd,  obtained  on  behalf  of  Seth  Turner,  the 
following  warrant  was  returned. 

"  Lancashire,    1      Be  it  remembered,  that,  on  the  2 1st  of  January,  1 846,  at  the  pamb 
to  wit.         J  of  Leigh,  in  the  county  of  Lancaster,  Richard  Thompson,  of  the 

parish  aforesaid,  in  the  county  aforesaid,  underlooker,  then  and  there  being  the  agent 
for  John  Darlington,  of  the  said  county,  coal  proprietor,  personally  came  before  me, 
T.  B.  W.  Sanderson,  Esq.,  then  and  there  and  still  being  one  of  her  Majesty's 
justices,  &c.,  and,  upon  the  oath  of  him  the  said  Richard  Thompson,  informed  me  the 
said  justice,  and  ^en  and  there  made  complaint  to  me  the  said  justice,  that  Seth 
Turner,  of  Tyldersley-with-Shackerley,  to  wit,  of  the  parish  aforesaid,  in  the  county 
aforesaid,  miner,  on  the  11th  day  of  November  then  last,  to  wit,  A.D.  1845,  to  wit,  at 
the  parish  of  Leigh  aforesaid,  in  the  county  aforesaid,  did  contract  with  the  said  John 
Darlington  as  a  miner  for  the  term  of  eleven  calendar  months  from  the  said  11th  day 
of  November,  1845,  and  that  the  said  Seth  Turner  did  afterwards,  to  wit,  on  the 
12th  day  of  November,  in  the  year  last  aforesaid,  in  the  county  aforesaid,  enter  into 
the  said  service  of  the  said  John  Darlington,  according  to  the  contract  aforesaid,  and 
did  after^-ards,  and  before  the  term  of  his  said  contract  was  completed,  to  wit,  on  the 
9th  day  of  January,  1846,  at  the  parish  last  aforesaid,  in  the  county  foresaid,  absent 
himself  from  his  said  service,  and  did  thereby  then  and  there  neglect  to  fulfil  the  same. 
CO  ntrary  to  the  form  of  the  statute  in  that  case  made  and  provided.  And  J,  the  said 
T.  B.  W.  Sanderson,  so  being  such  justice  as  aforesaid,  did  thereupon  then  and  there 
duly  issue  my  warrant,  under  my  hand  and  seal,  for  the  due  apprehending  of  the  said 
Seth  Turner,  pursuant  to  the  statute  ;  and  in  pursuance  of  the  said  warrant,  the  said 
Seth  Turner  hath  this  day,  to  wit,  the  12th  day  of  February,  1846,  appeared  before  me 
the  said  T.  B.  W.  Sanderson,  being  such  justice  as  aforesaid,  to  wit,  at  the  parish  of 
Leigh  aforesaid,  in  the  county  aforesaid  ;  and,  having  heard  the  charge  contained  in 
the  said  information  and  complaint,  declared  he  was  not  guilty  of  the  said  offence : 
whereupon  I,  the  said  T.  B.  W.  Sanderson,  so  being  such  justice  as  aforesaid,  did 
proceed  to  examine  into  the  truth  of  the  said  charges  contained  in  the  said  informa- 
tion ;  and  on  this  12th  day  of  February,  A.D.  1846,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  a  certain  document  was  produced  before  me  the  said  justice,  aZid  in 
the  presence  of  the  said  Seth  Turner,  which  said  document  is  as  follows  :"-— 
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After  stating  an  agreement  by  Turner  to  hire  himself  as  a  hired  servant  to  John 
Darlington  exclusively  for  eleven  months,  with  certain  provisions  as  to  notice  to  be 
given  by  Seth  Turner,  the  amount  of  work  to  be  done,  and  the  wages  to  be  paid,  it 
contained  the  following  clause  as  to  J.  Darlington. 

"  And  the  said  ^  J.  Darlington  hereby  agrees  to  accept  and  employ  the  said 
S.  Turner  as  his  servant  in  mining,  at  the  wages  and  on  the  terms  above  mentioned, 
except  when  and  so  often  as  he  may  be  prevented  by  any  unavoidable  or  accidental 
damage  or  obstruction  to  any  engine,  gearing,  or  machinery  to  the  said  mines,  or  any 
of  them,  or  to  the  workings  thereof." 

The  evidence  was  then  set  out,  and  as  to  the  offence,  it  was  as  follows  :— > 

•'  And  on  this  day,  to  wit,  on  the  12th  day  of  Februarj',  in  the  year  1846,  at  the 
parish  of  Leigh  aforesaid,  in  the  county  aforesaid,  before  me  the  said  justice,  one 
other  credible  witness,  to  wit,  one  Richard  Thompson,  upon  hia  oath,  deposeth  and 
saith,  in  the  presence  and  hearing  of  the  said  Seth  Turner  the  younger :  •  I  am 
underlooker  and  agent  to  the  said  John  Darlington  ;  I  know  Seth  Turner  the  younger, 
the  defendant ;  I  know  the  time  he  signed  the  contract ;  he  came  to  his  work  at 
Astley' — that  is  to  say,  in  the  parish  aforesaid,  in  the  county  aforesaid — '  after  he  was 
hired,  and  worked  there  as  a  miner,  under  the  contract ;  he  continued  to  work  there 
until  the  9th  of  January  in  this  year ;  his  wages  were  regularly  paid  to  him ;  I 
never  heard  him  complain ;  he  left  on  the  9th  of  January  last ;  he  gave  no  notice 
before  he  left ;  he  has  not  been  at  his  work  since ;  I  warned  him  to  come  to  his  work 
after  he  left,  and  he  has  not  come.*  And  on  this  said  12th  day  of  February,  in  the 
year  1846,  at  the  parish  of  Leigh  aforesaid,  in  the  county  aforesaid,  before  me  the  said 
justice,  one  other  credible  witness,  to  wit,  the  said  John  Darlington,  upon  his  oath, 
deposeth  and  saith,  in  the  presence  and  hearing  of  the  said  Seth  Turner  the  younger : 
'  I  am  a  coal  proprietor,  at  Astley,  in  this  county  ;  the  defendant,  Seth  Turner,  hath 
recently  been  in  my  employ  there  as  a  miner ;  he  has  left  tcithout  my  consent'  And  on 
this  the  said  12th  day  of  February,  in  the  year  of  our  Lord  1846,  at  the  parish  of 
Leigh  aforesaid,  in  the  county  aforesaid,  before  me  the  said  justice,  one  other  credible 
witness,  to  wit,  one  Joseph  Blackledge,  upon  his  oath,  deposeth  and  saith,  on  the  part 
of,  and  at  the  instance  and  request,  in  the  presence  and  hearing  of  the  said  Seth  Turner 
the  younger :  •  I  have  been  working  for  Mr.  Darlington  ;  I  was  working  there  three 
weeks  since,  but  am  not  now ;  I  recollect  the  men  first  entering  into  work  under  their 
agreements  ;  they  were  not  then  required  to  riddle  coals  ;  they  were  first  required  to 
riddle  the  coals  on  the  24th  of  December  ;  they  were  dissatisfied  abotftit.  There  was  a 
meeting  of  the  men  ;  I  went  to  Mr.  Darlington  as  a  deputation ;  J  said  the  men  were 
dissatisfied  about  putting  the  riddles  in ;  I  told  him  they  could  not  get  a  living  at  the 
price  he  was  offering ;  he  said  "  Very  well,  I  shall  give  no  more,  and  those  that  are 
dissatisfied  can  leave."  I  went  away  and  told  the  men  at  the  meeting/  And  on  this  said 
12th  day  of  February,  in  the  year  1846,  at  the  parish  of  Leigh  aforesaid,  in  the  county 
aforesaid,  before  me  the  said  justice,  one  other  credible  witness,  to  wit,  one  Edward 
Potter,  upon  his  oath,  deposeth  and  saith.  on  the  part  of,  and  at  the  instance  and  request, 
and  in  the  presence  and  hearing  of  the  said  Seth  Turner  the  younger :  '  I  went  with 
Blackledge  to  Mr.  Darlington  on  the  24th  of  December  last ;  we  went  to  ask  for  a 
trifling  advance ;  he  said  he  should  give  no  more,  and  those  who  did  not  like  might  leave/ 
And  on  this  the  said  12th  day  of  February,  in  the  year  of  our  Lord  1846,  at  the  parish 
of  Leigh  aforesaid,  in  the  said  county,  before  me  the  said  justice,  one  other  credible 
witness,  to  wit,  one  William  CunlifF,  upon  his  oath,  deposeth  and  saith,  on  the  part  of, 
and  at  the  instance  and  request,  and  in  the  presence  and  hearing  of  the  said  Seth 
Turner  the  younger  :  *  I  went  to  Mr.  Darlington  to  complain  of  the  riddling ;  I  was 
sent  by  the  men ;  Mr.  Darlington  said,  "  Those  that  are  dissatisfied  can  leave,  and  I 
can  get  plenty  as  will  work."  I  told  the  men  what  Mr.  Darlington  had  8aid.'(«)  And 
on  the  12th  day  of  February,  1846,  John  Darlington,  being  recalled,  on  his  oath 
deposeth  and  saith,  in  the  presence  and  hearing  of  the  said  Seth  Turner  the  younger  : 
•  I  remember  the  24th  of  December  ;  two  or  three  men  came  to  me  on  the  pit  brow ;  I 
did  not  say  the  men  might  leave ;  I  did  not  release  Turner,  the  defendant,  from  the  time 

(a)  There  was  also  evidence  given  by  Mr.  Roberts,  an  attorney,  bat  not  relating  to  the  charge  against 
the  priioner. 
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of  signing  that  contract  to  the  present  day ;  I  never  had  any  intention  to  do  so.'  And 
on  the  said  12th  day  of  February,  in  the  year  1846,  at  the  pariah  afoiresaid,  at  the 
county  aforesaid,  before  me  the  said  justice,  the  said  Richard  Thompson,  bdng 
recalled,  on  his  oath  deposeth  and  saith,  in  the  presence  and  hearing  of  the  said  Se^ 
Turner  the  younger :  '  I  was  present  at  the  last  part  of  the  conversation  between 
Mr.  Darlington  and  the  men ;  I  did  not  hear  him  make  any  such  observations  as  have 
been  stated/  Therefore,  it  manifestly  i^pearing  to  me  the  said  T.  B.  W.  Sanderson, 
80  being  such  justice  as  aforesaid,  that  the  said  Seth  Turner  is  guilty  of  the  ofiience 
charged  upon  him  in  the  said  information  and  complaint,  I  do  hereby  convict  him  of 
the  offence  aforesaid ;  and  I  do  hereby  order  and  adjudge  that  the  said  Seth  Turner, 
§01  the  offence  aforesaid,  be  impriscHied  in  the  house  of  correction  at  Kirkdale  aforesaid, 
tliere  to  be  and  remain,  and  be  held  to  hard  labour,  for  the  term  oi  three  months  from 
this  the  said  12th  day  of  February,  in  the  year  1846  aforesaid;  and  I  do  herdif 
command  you,  the  said  Philip  Markey,  to  take  and  convey  the  said  Seth  Turner  the 
younger  to  the  said  house  of  correction,  and  to  deliver  him  to  the  keeper  thereof 
together  with  this  my  warrant ;  and  I  do  hereby  command  you,  the  said  keeper  of  the 
said  house  of  correction,  to  receive  the  said  Seth  Turner  the  younger  into  your  custody 
in  the  said  house  of  correction,  him  there  safely  to  keep,  and  to  hold  to  hard  labour, 
for  the  term  of  three  months  from  the  date  hereof;  and  for  your  so  doing  this  shall  be 
your  sufficient  warrant.  And  it  further  appearing  to  me,  by  the  contract  aforesaid,  ao 
produced,  shewn,  and  proved  as  aforesaid,  in  the  presence  and  hearing  of  the  nud 
Seth  Turner  the  younger  as  aforesaid,  that  there  are  not  nor  will  there  be  for  and 
during  such  time  as  the  said  Seth  Turner  shall  be  confined  in  the  said  house  of 
correction  any  wages  of  him  the  said  Seth  Turner  the  yoimger ;  I  the  said  justioe, 
therefore,  have  not  made  and  do  not  make  any  order  touching  the  wages  of  the  said 
Seth  Turner  the  younger.  Given  under  the  hand  and  seal  of  me  the  said  T.  B.  W. 
Sanderson,  the  said  justice,  at  the  parish  of  Leigh  aforesaid,  in  the  county  aforeeaidf 
the  12th  day  of  February^  in  the  year  of  our  Lord  1846. 

(Signed)         "  T.  B.  W.  Sakdbrsow."  (L.  S.) 

Bodkin  (with  whom  was  Huddlestone)  moved  to  discharge  the  prisoner. — ^There  k 
no  legal  offence  disclosed  in  this  warrant.  It  is  to  be  construed  strictly  as  an  indict- 
ment, and  those  facts,  which,  if  true,  would  shew  the  innocence  of  the  prisoner,  oo^ 
to  be  negatived.  (Paley  on  Convictions,  108.)  The  absence  may  have  been  with  the 
consent  of  the  master,  and  no  inference  is  to  be  drawn  against  the  prisoner,  from  the 
circumstance  that  the  master,  or  his  agent,  was  the  complainant.  {Bex  v.  MaiUMao^ 
2  Burr.  679 ;  Rex  v.  Corden,  4  Burr.  2279.)  The  omission  to  negative  the  consent 
was  held  fatal  in  convictions  for  taking  fish ;  and  so  in  a  game  conviction.  (/2ef  t. 
Jarvis,  1  Burr.  148.)  The  charge  must  be  set  out  in  the  iuformation  independently  ^ 
the  evidence.  {Rex  v.  Jukes,  8  T.  R.  536  ;  Ex  parte  AUriige,  2  B.  &  C.  600.)  It  is 
not  always  sufficient  to  describe  an  offence  in  the  terms  of  an  Act  of  ParUameBt 
{Fletcher  y.  Calthorp,  suprci,  223.)  In  Newmam  v.  Hardwicke  (8  A.  &  E.  124)  it  ma 
held  that  a  conviction  for  allowing  beer  to  be  consumed  in  a  licensed  house  at  other 
times  than  those  prescribed  by  an  order  of  Petty  Sessions  must  shew  what  times  weie 
so  prescribed,  and  when  the  beer  was  consumed. 

Cowling,  E,  James,  and  Fry  shewed  cause. — It  is  sufficient  to  follow  the  words  of  a 
statute,  imless  particular  exceptions  are  mentioned  which  should  be  negatived.  (Ba 
T.  Chandler,  1  Lord  Raym.  581 ;  Rex  v.  Speed,  ibid.  583.)  The  statement  here  is, 
that  before  the  contract  was  completed  the  defendant  absented  himself,  and  did  thereby 
neglect  to  fulfil  the  same.  That  must  mean  without  lawful  excuse.  There  would  be 
great  difficulty  in  negativing  all  the  circumstances  which  might  possibly  excuse  the 
absence.  [Patteson,  J. — Upon  whom  do  these  words  throw  the  onus  of  proof  ?]  Tlui 
statement  would  suffice  in  an  action.  Rex  v.  Corden  (4  Burr.  2279)  ia  dif^tingnishaUft 
because  the  owner  was  not  the  complainant,  and  therefore  it  was  necessary  to  negative 
his  consent.  In  Rex  v.  Jukes  (8  T.  R.  536)  the  conviction  did  not  follow  the  woxds 
of  the  statute.  An  information  under  5  Anne,  c.  14,  against  a  carrier,  for  having  gaoie 
in  his  possession,  as  a  carrier,  was  held  good,  without  alleging  that  the  defendant  bad 
it  *'  knowingly."    (Rex  v.  Marsh,  2  B.  &  C.  71 7.)    So  in  Mam  y.  Daxvers  (3  B.  a  A. 
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103),  an  information,  on  which  a  conviction  was  founded,  against  a  pauper,  for  having 
unlawfully  returned,  without  a  certificate,  to  the  parish  from  winch  he  had  been 
removed,  was  held  sufficient,  without  alleging  any  act  of  vagrancy,  (a) 

Lord  Dbnhak,  C.  J. — The  question  really  is,  does  the  information  disclose  any 
offence  ?  for  if  not,  the  magistrate  had  no  authority  to  commit.  It  never  could  have 
been  the  intention  of  the  legislature  that  mere  absence  should  be  an  offence  under 
this  Act.  It  therefore  is  necessary  that  the  absence  should  be  shewn  to  have  been 
without  the  consent  of  the  master,  which  was  a  fact  to  which  the  master  could  speak ; 
or,  at  all  events,  without  lawful  excuse  to  the  knowledge  of  the  master,  or  the  person 
auJthorized  to  complain.  As  to  the  second  point,  it  was  quite  obvious  that  the  magis- 
trate ought  to  be  enabled  to  see  whether  the  contract  contained  any  exceptions  Siat 
withdrew  the  alleged  misconduct  from  the  operation  of  the  statute.  It  ought,  therefore, 
to  be  set  out.  As  to  the  third  point,  I,  for  one,  should  be  very  slow  to  deliver  an  opinion 
that  would  have  the  effect  of  relieving  persons  from  being  amenable  to  the  law,  into 
which  they  voluntarily  and  deliberately  enter. 

Pattbson,  J. — This  conviction  states  that  the  magistrate  has  found  the  party  guilty 
of  the  said  offence — that  is,  the  offence  laid  in  the  information.  Then  the  question 
arises,  whether  there  is  any  offence  laid  in  the  information :  that  depends  on  the  ques- 
tion, whether  it  is  sufficient  merely  to  say  that  the  party  absented  himself  from  the 
service,  or  whether  it  is  not  necessary,  in  stating  the  absenting,  to  add,  "  without  any 
lawful  excuse."  If  it  is  necessary  to  make  that  addition,  then  the  offence  here  stated 
is  no  offence  at  all.  But  then  it  goes  on  to  say,  that  "  the  defendant  did  thereby  then 
and  there  neglect  to  fulfil  his  contract."  •  Now  that  allegation  does  not  distinctly  or 
directly,  but  only  inferentially,  aver  that  the  defendant  failed  to  fulfil  his  contract; 
so  that,  if  the  absenting  is  not  well  laid,  the  not  fulfilling  is  not  well  laid.  So  that  we 
come  back  to  the  question,  whether  it  is  necessary  to  say  that  the  absence  was  without 
lawful  excuse ;  and  in  my  opinion  it  is,  and  it  is  not  sufficient  to  say  merely  that  tiie 
party  absented  himself.  The  defendant  might  have  broken  his  leg ;  and,  as  the  alle- 
gation does  not  negative  the  possibility  of  such  a  cause  of  absence,  or  some  other 
which  would  be  equally  an  answer  to  the  charge,  I  do  not  see  that  any  charge  has 
been  hid  in  this  information. 

Williams,  J. — I  have  always  understood,  when  the  words  may  be  of  an  innocent 
eharacter,  then  it  requires  an  exception  to  turn  the  scale.  It  has  been  contended  here, 
bat  I  think  erroneously,  that  the  information  is  in  the  nature  of  a  notice,  that  is,  some- 
thing to  bring  a  party  before  a  magistrate.  It  is  true  it  is  something  which  gives  a 
magistrate  jurisdiction,  and  that  is  a  reason  why  an  information  should  be  examined 
wi£  so  much  accuracy  and  precision.  Then  we  come  to  this  information.  On  whom 
is  the  onus  cast  of  shewing  that  an  offence  has  been  committed  ?  Surely  on  the  person 
who  has  made  the  charge.  There  are  many  causes  which  would  excuse  the  absence, 
such  as  an  act  of  God,  and  consent  of  parties.  The  onus  is  on  the  party  who  complains, 
and  who  is  bound  to  state  something  to  induce  a  reasonable  ground  for  entertaining  the 
complaint  before  the  justice,  and  that  statement  must  be  something  which  shews  that 
an  offence  has  been  committed.  In  the  case  of  taking  fish,  for  instance,  the  party  com- 
plaining was  a  third  person,  and  then  he  might  not  have  known  what  was  the  intention 
of  the  owner,  and  therefore  could  not  negative  it.  That  is  not  so  here,  and  he  ought  to 
have  stated  whether  he  gave  consent  to  this  absence.  We  cannot  add  by  implication 
any  thing  so  material  to  the  constitution  of  the  offence ;  and  tiie  inference  drawn  cannot 
be  good  when  the  foundation  is  bad. 

The  prisoner  was  discharged. 

{a)  There  were  two  other  objectkms:    1.  That  of  mutuality.    {HUcheock  ▼.  Coker,  ^  KM  Q.  49%% 

the  ezceptloQ  in  the  contract  was  to  be  negatived,  Young  v.  TYmmtiu,  1  C.  &  J.  331 ;  WUliamtcn  ▼. 

«pon  which  were  cited,  Hardy  ▼.  Ryle  (9  B.  &  E.  Taylor,  5  Q.  B.  175  ;  Sykes  r.  Dixon,  9  A.  &  E. 

603) ;  Rex  t.  NeviUe  (1  B.  &  Ad.  489).  2.  That  the  693  ;  AtpdM  v.  Austen,  5  Q.  B.  671  ;   PilMmgten 

contract  was  invalid,  as  unreasonable,  and  against  ▼.  Seottt  reported,  7  Law  T.)    No  decision  h«iiig 

poUic  policy,  and  in  restraint  of  trade,  and  for  want  given,  the  arguments  are  omitted. 
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COURT  OF  QUEEN'S  BENCH. 

Wednesday y  June  3,  1846. 
The  Qubsn  v.  The  Inhabitants  of  St.  Giles's  in  the  Fields. 

Police  magUtratea — Order  of  removal — Complaint  of  ehargeability. 

An  order  of  removal,  in  reciting  the  complaint  of  chargeability,  muet  shew  thai  the  paupen  ittn 
actually  chargeable.  Therefore,  an  order  reciting,  *'  that  whereas  complaint  hath  been  made,  ifc., 
that  J,  J,  and  E.  J.  are  lately  come  into  the  said  parish,  endeavouring  to  settle  there,  contrary  to 
law,  and  it  appeareth  unto  me,  the  said  police  magistrate,  ^c,  and  I  do  adjudge  that  they  art 
become  chargeable  to  the  said  parish,**  was  held  bad. 
Quitre^^Does  an  order ,  made  under  2^3  Vict.  c.1\,  by  a  police  magistrate,  sufficiently  shew  jvrit. 
diction,  by  describing  him  as  one  qf  her  Majesty* s  Justices  of  the  peace  in  and  for  the  ctntniyof 
Middlesex  (one  of  the  police  magistrates  of  the  metropolis,  sitting  at  the  police  court,  Great 
Marlborough  Street  ?) 

UPON  appeal,  the   Sessions   had  quashed  the   order  of  removal,   subject  to  a 
case. 

Prendergast  and  Howarth,  in  support  of  the  order  of  Sessions. — ^There  are  three  fatal 
objections  to  the  order  of  removal  upon  the  face  of  it,  for  defective  allegations  of  juris- 
diction. It  is  made  by  a  single  police  magistrate,  under  2  &  3  Vict.  c.  71,  and  hew 
not  described  so  as  to  shew  that  he  had  jurisdiction,  (a)  Then  it  does  not  state  that 
any  complaint  had  been  made  that  the  paupers  were  chargeable.  The  statement  is  as 
follows : — "  Whereas  complaint  hath  been  made  to  me,  one  of  her  Majesty's  justices 
of  the  peace  in  and  for  the  county  of  Middlesex  (one  of  the  police  magistrates  of  the 
metropolis,  sitting  at  the  police  court.  Great  Marlborough-street,  in  the  parish  of  St. 
James's,  Westminster,  within  the  metropolitan  police  district),  &c.,  that  James 
Jenkins  and  Elizabeth  Jenkins  are  lately  come  into  their  said  parish,  endeavouring  to 
settle  there,  contrary  to  law,  and  it  appeareth  unto  me,  the  said  police  magistrate  of  the 
metropolis,  and  I  do  adjudge,  that  they  are  become  chargeable  to  the  said  parish ;  and 
upon  examination  of  the  premises  taken  upon  oath  and  other  circumstances,  it 
appeareth  xmto  me,  and  I  do  adjudge,  that  the  parish  of  St.  Pancras,  in  the  county  of 
Middlesex,  is  the  place  of  the  last  legal  settlement  of  the  said  James  Jenkins,"  &c.  &c. 

The  chargeability  is  a  condition  precedent  to  power  of  removal,  and  the  omission  ii 
therefore  fatal.  Then  it  is  not  shewn  by  the  order  that  the  evidence  upon  which  the 
chargeability  was  adjudicated  was  taken  on  oath,  or  that  there  was  any  evidence  taken 
at  all.  Bejp  v.  Great  Bedwin  (Burr.  S.  C.  163)  ;  Rex  v.  Angell  (Cas.  temp.  Hardw. 
124),  were  cited. 

M.  Chambers,  contrk,  was  desired  by  the  Court  to  consider  the  second  ©bjection. — ^TTie 
ordinary  forms  shew  that  the  complaint  contained  a  statement  of  chargeability ;  but  the 
13  &  14  Car.  2,  c.  12,  does  not  require  this,  and  by  that  we  are  to  be  governed. 
There  are  also  cases  to  the  same  effect.  (R.  v.  Weston  Rivers  and  St.  Peter's,  2  Salk. 
492  ;  Rex  v.  South  Marston,  1  Strange,  189.)  Rex  v.  Inskipp  (5  M.  &  S.  299)  is 
also  in  point. 

Patteson,  J. — The  Court  decided  that  on  the  ground  that  the  facts  stated 
amounted  to  a  statement  of  a  legal  chargeability ;  it  may  be  taken  by  implication  that 
they  were  chargeable,  for  they  are  adjudged  to  be  so. 

Loan  Denman,  C.  J. — The  statute  of  Charles  does  not  regulate  this,  for  by  the 
terms  of  that  statute  no  express  adjudication  is  necessary.  But  that  is,  and  always  has 
been,  held  an  essential  part  of  the  order,  and  it  must  shew  that  the  complaint  stated 
that  the  paupers  were  chargeable.  This  has  always  been  the  practice,  llie  early 
cases  are  not  to  be  considered  of  any  weight,  for  it  is  evident  that  the  Court  there 
endeavoured  to  get  rid  of  the  objections,  without  weighing  very  much  their  legal 
value. 

(a)  This  point  was  not  decided;  out  Patteson,  J.,  forms  given  by  the  Act,  the  tame  descriptioo  was 
obserred  that  in  the  10th  section,  as  well  as  the     used. 
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Patteson,  J. — It  is  clear  that  it  must  now  be  shewn  that  the  paupers  were  actually 
chargeable. 

Williams,  J. — This  has  been  the  invariable  practice,  and  considered  the  origin  of 
the  jurisdiction  as  much  as  information  is  the  foundation  of  a  conviction.  Rex  v. 
Jnskipp  was,  I  dare  say,  rightly  decided,  but  it  was  because  the  facts  found  amounted 
to  a  statement  of  chargeability. 

Order  of  Sessions  confirmed, 

E.  W. 


COURT  OF  QUEEN'S  BENCH. 

Wednesday y  June  3,  1 845. 
Thk  Queen  v.  The  Inhabitants  op  St.  Anne's,  Westminster. 

Hiring  and  service — SiatemeTd  of  settlement — In  or  about. 

Hiring  and  service  settlement  having  been  abolished  by  4  Sf  b  Wm.  4,  c.  76,  a  statement  of  a  hiring 
and  service  "  in  or  about  the  gear  1832,"  f>  instrfficient,  as  not  necessarily  excluding  August  14, 
1834. 

WAere  the  examinations  set  up  a  settlement  by  hiring  and  service,  by  an  employment  for  several 
pears  continuously,  it  must  be  shewn  that  at  the  commencement  qf  the  year,  during  which  residence 
is  alleged,  the  pauper  was  unmarried,  and  without  child  or  children,  Just  as  when  service  for  one 
year  only  is  relied  upon, 

Therrfore^  where  the  pauper  stated  that  about  the  year  1827,  being  then  unmarried,  and  having  no 
child  or  children,  she  was  hired  as  a  yearly  servant  by  lifr,  Stroud,  at  the  yearly  wages  of  seven 
pounds,  with  diet  and  lodging :  that  she  served  the  said  Mr,  Stroud  at  his  residence,  which  was  in 
Crown^street,  on  the  right  side  (near  the  public  house,  commonly  called  or  known  by  the  name  or 
sign  qf  the  Plough),  in  the  aforesaid  parish  of  St,  Anne,  in  the  liberty  qf  Westminster,  under  such 
yearly  hiring,  for  about  four  years  or  more,  and  lived  and  lodged  in  the  house  qf  her  master,  the 
said  Mr,  Stroud,  at  his  residence  in  Croum-street  aforesaid,  in  the  parish  of  St.  Anne,  in  the 
liberty  qf  Westminster,  for  more  than  forty  days  next  preceding  the  termination  of  the  said 
service : 

Held,  that  as  the  only  residence  stated  was  in  the  last  year  of  the  service,  no  settlement  was  gained, 
as  it  did  not  appear  that  at  the  beginning  of  that  year  she  was  unmarried,  and  without  child  or 
children, 

THE  Court  of  Quarter  Sessions  had,  on  appeal,  confirmed  an  order  for  the  removal 
of  Mary  Notley  from  the  parish  of  St.  Pancras,  Middlesex,  to  the  parish  of  St. 
Anne,  Westminster,  subject  to  the  opinion  of  the  Court  upon  a  case.  The  case,  after 
setting  out  the  order,  upon  which  nothing  turned,  stated  that  the  only  examination 
upon  which  the  order  of  removal  was  made  was  as  follows  :— 

**  Metropolitan  Police  District,  "1  Mary  Notley,  of  the  workhouse  of  and  in  the 
county  of  Middlesex,  to  w^it.  J  parish  of  St.  Pancras,  in  the  said  district  and  county, 
on  her  oath  saith,  that  in  or  about  the  year  1832,  being  unmarried  and  having  no  child 
or  children,  she  was  hired  as  a  yearly  servant  by  Mr.  Walker,  of  No.  17,  Soho-square, 
in  the  parish  of  St.  Anne,  in  the  liberty  of  Westminster,  in  the  coimty  of  Middlesex, 
music  publisher,  as  domestic  servant,  at  the  yearly  wages  of  nine  pounds,  diet  and 
washing;  thatexaminant  served  the  said  Mr.  Walker,  at  his  residence  at  17,  Soho-square, 
aforesaid,  in  the  said  parish  of  St.  Anne,  under  such  yearly  hiring,  for  one  year  and 
upwards,  namely,  about  one  year  and  five  months,  or  more,  and  lived  and  lodged  in  the 
house  of  her  said  master,  the  said  Mr.  Walker,  at  his  residence  at  No.  17,  Soho-square, 
aforesaid,  in  the  said  parish  of  St.  Anne,  for  and  during  all  the  time  of  her  said  service, 
which  she  quitted  about  ten  years  ago,  and  hath  gained  no  subsequent  settlement ;  that 
examinant  is  pregnant,  and  now  near  her  time  of  confinement ;  that  she  hath  become, 
and  is  now  actually  chargeable  to  the  sud  hereinbefore  first-mentioned  parish  of  St. 
Pancras,  from  which  she  is  at  present  unable  to  be  removed  with  safety,  by  reason  of 
her  advanced  state  of  pregnancy  ;  that  previous  to  her  service  to  Mr.  Walker,  in  Soho- 
square  as  aforesaid,  namely,  about  the  year  1827,  examinant,  being  then  umnarried^  and 
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liaving  no  child  or  children,  was  hired  as  a  yearly  serrant  by  Mr.  Stroud*  at  the  yearly 
wages  of  seven  poimds,  with  diet  and  lodging;  that  she  served  the  said  Mr.  ^rood, 
at  his  residence,  which  was  at  Crown-street,  on  the  right  side  (near  the  paUic^hoQse 
commonly  called  or  known  by  the  name  or  sign  of  the  Plough),  in  the  aforesaid  paiiah 
of  St.  Anne,  in  the  liberty  of  Westminster,  imder  such  yearly  hiring,  £nr  about  ioir 
years  or  more,  and  lived  and  lodged  in  the  house  of  her  master,  the  said  Mr.  Strcmd, 
at  his  residence  in  Crown-street  aforesaid,  in  the  said  liberty  of  St.  Anne,  Westminster, 
for  more  than  forty  days  next  preceding  the  termination  of  the  said  service,  and  that  on 
the  last  day  thereof  the  examinant  quitted  the  said  last-mentioned  service  of  Mr. 
Stroud,  about  three  or  four  months  before  she  was  hired  into  the  said  first-mentioned 
service  of  the  said  Mr,  Walker,  in  Soho-square. 

(Signed)  "  M.  Notlbt. 

"  Sworn  by  the  said  Mary  Notley,  before  me,  one  of  the 
magistrates  of  the  police  courts  of  the  metropolis,  sitting  at 
ClerkenweU  police  court,  within  the  metropolitan  police 
district,  6th  of  December,  1843. (a) 

•'  BoTCB  Combe." 

The  second  ground  of  appeal  was,  "that  the  said  examination  is  also  bad  and 
insufficient  to  warrant  and  support  the  said  order,  inasmuch  as  it  altogether  fsuls  to 
disclose  such  facts  as  shew  that  the  said  Mary  Notley  ever  acquired  a  settlement  in 
our  said  parish  of  St.  Anne,  and  that  every  fact  stated  in  the  said  examination  may  be 
true  without  the  said  Mary  Notley  having  acquired  any  settlement  in  our  said  parish." 

Under  the  third  ground,  the  appellant  contended  that  no  hiring  for  one  year  of  the 
said  Mary  Notley  was  shewn,  either  to  Mr.  Walker  or  to  Mr.  Stroud ;  and  that  as  to 
the  hiring  with  Mr.  Walker,  it  was  not  shewn  to  have  been  a  contract  of  hiring  and 
service  which  would  be  completed  at  the  time  of  the  passing  of  the  Poor  Law  Amind- 
ment  Act  on  the  14th  day  of  August,  1834  ;  and  that  as  to  the  hiring  with  Mr.  Stroud, 
it  was  not  shewn  that  tiie  pauper  inhabited  forty  days  in  St.  Anne's,  WestminBter, 
under  any  hiring  for  one  year,  made  while  the  pauper  was  unmarried  and  wlHioQta 
child  or  children ;  and  also,  that  the  only  forty  days'  inhabitancy  in  St.  Aime's,  West- 
minster, during  the  service  with  Mr.  Stroud,  might  have  been  an  inhabitancy  duaag 
a  service  not  completed  before  the  14th  day  of  August,  1834.  There  was  also  an 
objection  that  the  chargeability  was  not  sufficiently  shewn. 

The  Court  of  Quarter  Sessions  held  that  the  examination  sufficiently  disclosed  tiut 
the  pauper  was  actually  chargeable  to  the  parish  of  St.  Pancras  at  the  time  of  tbe 
removal,  and  also  sufficiently  disclosed  a  settlement  by  hiring  and  service,  andconfimed 
the  order  subject  to  the  above  case.  If  the  Court  of  Queen's  Bench  shonld  be  of 
opinion  that  on  any  one  or  more  of  the  above  groimds  of  appeal  the  decision  shcdd 
have  been  in  fiavour  of  the  appellants,  then  and  in  such  case  ijie  order  of  remofal  ssd 
order  of  Sessions  are  to  be  quashed ;  otherwise,  the  same  to  stand  affirmed. 

Prendergast  and  Howarth,  in  support  of  the  order  of  Sessions,  cited  Reg.  v.  Rotkeh 
ham  (3  Q.  B.  776),  as  to  the  chargeability. 

Pashley,  contrit. — ^This  case  may  be  disposed  of  by  the  absence  of  any  sufficient 
statement  of  settlement.  The  66th  section  of  5  &  6  Wm.  4,  c.  74,  enacts,  that  "  i» 
person  under  any  contract  of  hiring  and  service,  not  completed  at  t^e  time  of  Ae 
passing  of  this  Act  [the  14th  August,  1834],  shall  acquire,  or  be  deemed  or  acQudged 
to  have  acquired,  any  settiement  by  reason  of  such  hiring  and  service,  or  of  any  residaoe 
under  the  same.''  The  effect  of  a  similar  clause  as  to  the  settiement  of  OlegitiiDSls 
children  considered  in  Reg.  v.  St.  Pours,  Covent  Garden  (suprt,  292  ;  14  L.  J.  100, 
M.  C. ;  1  New  Ses.  Cas.  617),  where  a  statement  as  to  the  birth  of  an  illegitimite 
child  "  in  or  about  the  year  1833"  was  held  insufficient,  as  not  excluding  the  14th  of 
August,  1833, — ^when  the  New  Poor  Law  Act  came  into  operation.  The  present  case 
is  within  this  decision,  for  it  does  not  appear  that  the  settiement  was  gained  prior  to 

(a)  On  morin^  for  the  rale,  a  farther  objection  sitting  at  the  ClerkenweU  poVee  eoort,  vfihiittt 

was  taken  that  thk  order  ivas  bad,  for  that  the  aMtn^itaa  police  diatrkt :"  and  tte  orter  eoi- 

order  did  not  shew  jurisdiction.  The  complaint  was  eluded,  **  Given  under  my  hand  and  asalp  at  tk 

alleged  to  have  been  made  **  to  me,  one  of  the  ma-  police  court  aforesaid,  December  S,  18*3.    BofV 

glstiates  of  the  poBce  courts  of  the  me^t^lis,  Combe"  {npnk,  578). 
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die  I4ih  of  August.  But  the  Becond  settlement  attempted  to  be  set  up  is  also 
insufficient,  for  the  residence  alleged  is  in  the  last  year  of  the  service ;  and  although  the 
statute  is  held  to  be  complied  witi^  by  a  continuous  service,  and  a  yearly  hiring  implied 
there£rom,  yet  it  must  be  shewn  that  in  such  year  the  other  ingredients  of  a  settlement 
required  by  the  statute  were  in  existence.  Hexe  there  is  no  statement  that  at  the  com- 
mencement of  the  3rear  in  which  the  residence  was,  the  pauper  was  unmarried,  and 
without  child  or  children.     Res  v.  Barton-fqHm-Irwell  (2  M.  &  S.  129)  was  cited. 

By  the  Coubt.— That  is  our  view.  A  new  contract  is  implied  from  each  year  of 
service,  and  therefore  the  same  ingredients  of  a  settlement  must  appear  in  the  year  of 
service  which  is  relied  upon,  as  at  the  commencement  of  the  service.  The  point  in  the 
other  settlement,  as  to  the  insufficiency  of  the  statement  of  the  date,  is  not  to  be  dis- 
tinguished from  that  in  Re^.  y.  St,  PauTs* 

Rule  absolute  to  quash  the  order  of  Sessions. 

JB.  W. 


COURT  OF  QUEEN'S  BENCH. 

Wednesday,  June  3,  1846. 
The  QujBSir  v.  Gbiffik. 

Summoru — Conviction — 3  Geo.  4,  c.  23 ;  52  Geo,  3,  e.  93. 

The  3  Geo.  4,  c.  23, «.  2,  enableeonejttttice,  deputy  lieuienanit  or  other  pereon,  to  receive  the  i^fitrm 
nuUion  in  casee  required  to  be  determined  by  two ;  but  thie  does  not  apply  to  the  52  Geo.  3,  c.  93, 
9eheduHe{L.)  rule  13,  wMch  empowere  two  eommiuionere  qf  taxetf  or  any  onejuttiee  of  the  peace 
^  the  eowKtyy  to  ewmrnftn  the  aecueed  person  to  tqfpear  b^re  him  or  them,  and,  on  e^earanee^  to 
hear  end  determine  the  matter  in  a  wmmary  way* 

rjjnHE  Sessions,  on  appeal  against  a  conviction  of  James  Oriffin  for  using  a  gun  and 
JL  dog  for  the  purpose  of  taking  and  killing  game  without  having  a  c^idficate, 
confirmed  the  conviction,  subject  to  a  case. 

The  conviction  was  as  follows : — 
"  Devonshire,  1  Be  it  remembered,  that  on  the  22nd  day  of  January,  1 843,  at  the  parish 
to  wit.  J  of  Colyton,  in  the  district  of  Colyton,  in  the  county  of  Devon,  James 
Chriffin,  of  the  parish  of  Seaton  and  Beer,  in  the  county  of  Devon,  labourer,  was  duly 
convicted  by  us  during  the  three  calendar  months  before  the  making  of  the  information 
and  complaint  herein,  to  wit,  on  the  4th  day  of  October,  1842,  at  the  said  parish  of 
Colyton,  in  the  district  aforesaid,  in  the  county  aforesaid,  used  a  gun  and  dog  for  the 
purpose  of  then  and  there  taking  and  killing  game,  without  having  obtained  a  certifi- 
cate as  is  directed  by  the  statute  in  that  case  made  and  provided,  in  order  to  an  assessment 
for  the  year  wherein  the  said  James  Griffin  did  so  use  such  gun  and  dog,  contrary  to  the 
form  of  the  statute  in  that  case  made  and  provided,  and  adjudged  to  pay  the  sum  of 
10/.  for  his  said  offence. 

*'  GKv^n  under  the  hands  and  seals  of  Sir  Edmund  Saunderson  Prideaux,  Baronet ; 
the  Reverend  Richard  Lewis  the  yoxmger,  clerk ;  Edward  Guppy  and  Matthew  liddon. 
Esquires,  being  commissioners  acting  in  the  execution  of  the  Acto  relating  to  assessed 
taxes  for  the  said  district  of  Colyton,  in  the  said  county  of  Devon. 

"  EoHUNn  S.  PaiDBAUx. 

*'  Rich.  Lswis,  Jxm. 

*•  EnwAsn  Guppt. 

•*  Matthew  Liddon," 
It  was  objected,  that  this  conviction  was  bad  on  the  face  of  it,  for  not  shewing  that, 
previous  to  the  summons,  any  information  or  complaint  of  the  offence  having  been  com- 
mitted had  been  made,  nor  that  the  defendant  had  been  summoned  within  three 
calendar  months  after  the  offimce  was  committed.  It  was  also  objected,  that  informa- 
tion had  been  made  to  a  single  commissioner  of  assessed  taxes  (not  being  a  justice  of 
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the  peace),  and  the  summons  issued  by  him  alone,  while  the  conviction  was  signed  bj 
him  and  three  other  commissioners.     The  objections  were  overruled. 

Greenwood,  in  support  of  the  conviction.— -It  is  a  sufficient  answer  to  the  objections 
as  to  the  statement  of  the  information  and  summons,  that  the  conviction  follows  the 
form  given  by  the  statute  52  Geo.  3,  c.  93.  The  other  objection  is  cured  by  3  Geo.  4, 
c.  73,  s.  2.  That  enacts,  that  in  all  cases  where  two  or  more  justices,  deputj 
lieutenants,  or  others,  are  authorized  and  required  to  hear  and  determine  any  complaint, 
one  justice,  deputy  lieutenant,  or  such  other  person,  shall  bs  competent  to  receive  the 
original  information  or  complaint,  and  to  issue  the  summons  or  warrant  requiring  tiie 
parties  to  appear  before  two  or  more  justices  of  the  peace,  deputy  lieutenants,  or  othen, 
as  the  case  may  require.  "  Commissioners  of  taxes  and  other  persons  "  are  within  this 
clause,  and  the  summons,  therefore,  which  was  issued  by  one  commissioner  is  1^. 
Jones  V.  Gurdon  (2  Q.  B.  600),  which  will  be  relied  upon  by  the  other  side,  is  dL«. 
tinguishable,  for  there  the  party  who  issued  the  summons  did  not  join  in  the 
conviction. 

Merivale  and  Cornish,  contrk. — The  second  objection  is  fatal.  The  3  Geo.  4,  c.23, 
does  not  touch  this  case,  for  the  52  Geo.  3  expressly  prescribes  that  two  com- 
missioners  shall  summon  the  offender.  The  statute  was  passed  to  meet  the  doubts 
which  existed  as  to  whether  an  information  might  be  laid  before  one  justice  where  the 
conviction  must  be  before  two.  (Paley  on  Convictions,  p.  23,  3rd  ed. ;  Jones  y,  Gwr- 
don,  2  Q.  B.  600,  609.)  Besides,  commissioners  of  taxes  are  not  within  the  Act 
They  would  not  be  included  by  the  words  '*  or  others,"  not  being  officers  efutden 
generis  as  those  just  previously  named.  (Kitchen  v.  Shaw,  6  A.  &  £.  729 ;  Sandimn 
Y.  Breach,  7  B.&,C.  96.)  (a) 

Lord  Dbnman,  C.  J. — I  think  that  the  3  Geo.  4,  c.  23,  does  not  apply  to  the 
62  Geo.  3,  c.  93,  and  that  the  objection  is  fatal. 

Pattbson,  J. — Mr.  Merivale's  view  is  quite  right.  There  is  an  express  pro?inoi 
in  the  52  Geo.  3,  c.  93,  that  two  commissioners  are  to  summon  the  offender,  and  tiK 
3  Geo.  4,  c.  23,  applies  to  those  cases  where  power  is  given  to  justices  to  hear  and  ; 
determine.  In  those  cases  it  might  be  doubtful  whether  one  only  could  receive  the 
information  ;  by  this  Act  he  may  :  but  that  does  not  apply  to  cases  where  the  statute 
itself,  which  gives  power  to  two  to  hear  and  determine,  has  a  distinct  provision  that 
two  are  to  receive  the  information. 

Williams,  J.,  concurred.  Conviction  qwisked. 

F..W. 


COURT  OF  QUEEN'S  BENCH. 

Wednesday,  May  27,  1846. 
Thb  Queen  v.  The  Churchwardens  of  St.  Mart's,  Lambeth. 

Chureh'huilding  Acts, — Raiu, 
Under  the  58  Geo,  3,  c.  45,  and  58  Geo,  3,  c.  134,  ratet  may  be  imposed  for  the  payment  qf  imteml 
upon  loans  under  these  Acts,  although  the  aggregate  amount  of  the  previous  rates  exceeds  fiK 
shillings  in  the  pound  upon  the  annual  value  of  the  property  in  the  parish, 

DEMURRER  to  the  return  of  a  mandamus  awarded  against  the  churchwardens  d 
St.  Mary's,  Lambeth,  ordering  them  to  make  a  rate,  in  the  nature  of  a  chuxdi* 
rate,  under  the  provisions  of  58  Geo.  3,  c.  45,  and  59  Geo.  3,  c.  134,  to  pay  the  inte- 
rest due  upon  loans,  under  these  Acts.  The  return  set  out  the  loans  between  IM 
and  1826,  and  a  number  of  successive  rates  subsequently  made;  and  then  alleged,  in  the 
words  of  sec.  25  of  the  latter  Act,  that  these  rates,  in  the  aggregate,  amounted  to  moie 
than  58.  in  the  pound.     It  appeared  that  this  course  had  been  readezed  necessaiy. 

(a)  See  Reg,  w.  NeviUSf  fuprii,  480. 
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as  the  magistrates  had,  since  1842,  refused  to  enforce  the  rates  actually  made, 
because  of  die  supposed  effect  of  this  section.  The  Court  called  ^n 
Lush  to  support  the  return ;  but,  without  hearing  the  other  side. 
The  CouBT  gave  judgment  that  the  clause  in  question  had  no  such  meaning ;  and 
that  it  did  not  even  refer  to  money  lent,  as  this  was,  under  the  previous  Act  for  build- 
ing a  church ;  for  the  payment  of  which,  and  interest  thereon  (when  borrowed  at 
interest),  the  statute  gave  the  church-rate  as  a  security. 

Judgment  for  the  demurrer. 
JB.W. 


COURT  OF  QUEEN'S  BENCH. 

Trinity  Term.— June  11,  1846. 
Thb  Qubbn  v.  Thb  Poob  Law  Gommxssionbrs. 

Workhousu — i  Sf  5  Wm.  4,  e.  76,  ««.  23,  38.— Cm/«. 

The  23rJ  itetion  of  the  Poor-Low  Amendment  Act  requiree  the  content  in  writing  (if  a  majority 
qf  the  guardiane  qf  any  union,  or  the  content  qf  a  mojoriip  of  the  rate-payere  and  oumere  qf 
property,  prior  to  any  order  being  made  by  the  Poor-Law  Commiuionere  for  the  building  a 
uwrkhimMe.  The  39/A  eeciion  enacttj  that  where  a  eingle  parieh  ie  ordered  to  be  governed  by  a  board 
qf  guardians,  eueh  board  thail  be  elected  and  conetituted,  and  authorized  and  entitled  to  act  in 
like  manner  ae  a  board  qf  guardiane  of  united  pariehee.  Held,  that  the  coneeni  qf  the  board  qf 
guardiane  qf  euch  eingle  parieh  woe  eufficient  under  the  23rd  eection^  and  that  qf  the  rate-payere 
wae  not  neeeeeary.  (a) 

The  Court,  in  refueing  a  rule  for  a  certiorari  to  bring  up  an  order  made  upon  the  eonetruetionqfthe 
Act,  granted  the  Poor-Law  Commiteionere  their  coete  ofehewing  in  thefiret  inetanee. 

MARTIN  (with  whom  was  C.  Clark)  moved  for  a  rule  for  a  certiorari  to  bring  up 
an  order,  made  by  the  Poor-Law  Commissioners,  for  the  erection  of  a  workhouse 
for  the  parish  of  Kensington.  The  facts  agreed  on  between  the  parties  were,  that 
Kensington  had  formerly  been  part  of  the  Hammersmith  Union,  but  had  been  made  a 
union  of  itself,  by  order  of  the  commissioners,  under  sec.  39.  The  order  was  made 
with  the  consent,  in  writing,  of  the  majority  of  the  guardians,  but  not  with  the  consent 
of  a  majority  of  the  rate-payers  and  owners  of  property  entitled  to  vote,  as,  it  is  submit- 
ted, the  23rd  section  requires.  By  sees.  21,38,  and  39,  only  the  general  powers  are  given 
to  the  board  of  guardians  of  a  single  parish,  and  not  that  of  building  a  workhouse,  which 
is  provided  against  by  sec.  21 ;  that  must  be  done  by  the  consent  of  the  majority  of  the 
rate-payers  where  there  is  not  a  union  of  several  parishes.    There  are  some  express  direc- 

(a)  The  21  at  section  girea  the  powers  and  anthori-  houses,  to  build  a  workhouse  or  worldioasfii,  and  to 
tictofprevioasActs  to  the  Poor-Law  Com  inissioners,  parehase  or  hire  land  for  the  purpose  ol  building 
*'  except  as  otherwise  provided  by  this  Act/*  and  the  same  thereon,  or  to  purchase  or  hire  a 
contains  a  proviso,  "  that  nothing  herein  contained  workhouse  or  workhouses,  or  any  building  or  build- 
shall  be  construed  to  give  the  said  commissioners,  ings,  for  the  purpose  of  being  used  as,  or  converted 
or  assistant  commissioners,  any  power  to  order  the  into  a  workhouse  or  workhouses ;  and,  with  the  like 
building,  hiring,  altering,  or  enlarging  of  any  work-  consent,  to  order  and  direct  the  overseers  or  guar- 
house  or  workhouses,  or  purchasing  or  hiring  of  any  dians  of  any  pariah  or  union,  having  a  workhouse  or 
land,  at  the  charge  or  for  the  use  of  any  parish  Or  workhouses,  or  any  buildings  capable  of  being  eon- 
union,  save  and  except  so  far  as  such  powers  are  verted  into  a  workhouse  or  workhouses,  lo  enlarge 
expressly  given  by  this  Act."  or  alter  the  same,"  &c.  &c. ;  and  it  then  proceeds 

The  33rd  section  is :     "  That  it  shall  be  lawfnl  to  authorize  the  overseers  and  guardians  to  raise 

for  the  said  commissioners,  and  they  are  hereby  em-  money  for  the  above  purposes, 

powered,  from  time  to  time,  when  they  may  see  fit,  Section  39  is,  that  **  if  the  said  commissioners 

Vf  any  writing  under  their  hands  and  seal,  by  and  shall  by  any  order  under  their  hands  and  sral  direct 

with  the  consent  in  writing  of  the  majority  of  the  that  the  administration  of  the  laws  for  the  relief  of 

guardians  of  any  union,  or  with  the  consent  of  a  ma-  the  poor  of  any  single  parish  should  be  governed 

jority  of  the  rate-payers  and  owners  of  property  en-  and  administered  by  a  board  of  guardians,  then  such 

titled  to  vote  in  manner  hereinafter  prescribed,  in  board  shall  be  elected  and  constituted,  and  autho- 

any  parish,  such  last-mentioned  majority  to  be  as*  rtscd  and  entitled  to  act,  tor  such  single  parish,  in 

certained  in  manner  provided  in  and  by  this  Act,  to  like  manner  in  all  respects  as  is  hereinbefore  enacted 

order  and  direct  the  overseers  or  euardians  of  any  and  provided  in  respect  to  the  board  of  guardians  for 

parish  or  mien  not  having  a  woruouse  or  work*  united  parishes.*' 
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tions  in  the  statute  as  to  the  guardians  of  such  a  union  as  this  (sec.  38),  and,  therefore^ 
the  general  words  in  sec.  23  must  he  qualified.  There  is  a  distinction  between 
guardians  of  a  union  and  guardians  of  a  parish.  {Reff.  y.  Justices  of  Surrey,  6  A.  &  £. 
883  ;  Reg.  y.  Lambeth,  2  New  Sess.  Cases,  58.) 

The  Attorney-General,  the  Solicitor- General,  and  Tondinson,  appeared  to  shew  cauae 
in  the  first  instance,  but  were  not  called  upon. 

Lord  Denman,  G.  J. — It  is  not  at  all  necessary  to  do  yiolence  to  the  oonstructioQ 
of  this  statute,  for  the  purpose  of  refusing  this  motion.  The  proyiso  at  the  end  of  sec. 
21  enacts  that  nothing  therein  shall  giye  the  commissioners  power  to  alter  or  baOd 
workhouses,  saye  and  except  such  powers  as  are  giyen  expressly  by  this  Act.  Then 
the  23rd  section  giyes  power  to  build  workhouses,  by  and  with  the  consent  of  a  majoritf 
of  the  guardians  of  any  union,  or  with  the  consent  of  the  majority  of  the  rate-payecL 
I  quite  agree  that  each  is  to  be  referred  to  each,  and  that  the  statute  points  out  two 
separate  modes  of  doing  that.  In  the  one  case  the  parish  is  to  be  called  on  to  assent 
through  a  majority  of  the  rate-payers — that  is,  if  they  are  not  governed  by  a  board  of 
guardians  ;  but  there  is  a  specific  provision  in  the  39th  section,  that  where  a  single  parish 
is  goyemed  by  a  board  of  guardians,  such  board  shall,  in  like  manner,  and  in  all  re- 
spects, act  as  a  board  of  guardians  for  united  parishes.  Where  tiiere  is  no  board  of 
guardians,  the  rate-payers,  must  determine  as  to  the  workhouse ;  but  the  guardians, 
where  there  is  a  board  of  guardians. 

Pattbson,  J.,  concurred. 

Rule  refused. 

The  Attomey'GeneraliiheD.  applied  for  costs,  although  the  commissioners  bad  appeared, 
in  the  first  instance,  under  sec.  106.  By  sec.  107,  if  the  rale  had  been  granted,  and 
the  order  sustained,  they  would  have  been  entitled  to  costs.  After  some  discussion, 
the  Court  granted  Uie  costs. 

Costs  granted,  (a) 

E.  W. 


BAIL  COURT. 

Easter  Term.— May  2,  1846. 

The  Queen  v.  The  Recorder  op  King's  Lynn. 

Order  <if  removal — Statement  qfJttritdictum^Bvidence^-'**  Upon  oath  09  othervrise"'^ 

Intendment. 

An  order  <if  removal  contained  the  following  adjudieation :  **  We,  the  taid  jnetieet,  tgton  dmeprotf 

made  thereof,  a»  well  upon  the  examination  of  the  eaid  8.  W.,  of  8.H.,  and  ^f  J.H.,  «p« 

oath,  ae  otherwiee,  8fc,,  do  adjudge  the  eame  to  be  true;  and  we  do  likewiee  adjudgo  that  the  leifd 

eettlement  qf  the  eaid  S.  W.  m,"  ^c.  .- 
Held,  that  it  appeared  by  reasonable  intendment,  that  all  the  evidence  wae  taken  upon  oath ;  t>d 

that  the  ae^udieation  ae  to  the  eettlement  was  made  upon  the  eame  evidence  ae  the  ad^udiea^ 

that  the  eon^laint  wae  true. 
The  earlier  part  ^f  the  order  ehewed  that  the  complaint  wae  made  to  the  juiticee  within  their  jurn' 

diction ;  but  there  was  no  direct  statement  of  the  place  where  the  order  itsetf  was  made : 
Held,  nevertheless,  that  it  sufficiently  appeared  that  the  justices  were  acting  within  their  jurisdidm 

when  they  made  the  order,  the  fair  inference  being  that  the  whole  was  done  at  the  §mme  time  eU 

place. 

ETCALFE,  in  last  Michaelmas  Term,  obtained  a  rule  calling  on  the  Recorder  of 
the  borough  of  King's  Lynn,  in  the  county  of  Norfolk,  to  shew  cause  why  t 

(a)  Section  106  requires  ten  days'  notice  of  an  to  hear  and  determine  the  same,  iqiOA  the  grooadi 

intended  application  for  a  certiorari  to  be  given  to  set  forth  in  the  notice." 

the  commissioners,  and  enacts,  **  That  it  shall  be         Section  107  requires  recognizances  to  be  CBtow 

lawful  for  tlie  said  commissioners  to  shew  cause  in  into,  with  condition  {inter  aiui),  if  the  rale,  ocdtft 

the  first  instance  agahist  such  appUeation,  aad  the  &c.,  be  declared  legal,  to  pay  the  eoaiBkissioMrt 

Ck>ttrt  may,  if  it  shall  so  think  fit,  forthwith  proceed  their  fall  costs. 


M 


f 
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^vrit  q£  cwlipiwi  thcmld  not  issue  to  remore  into  this  ooort  the  following  order  of 
jutioei,  together  nith  the  order  of  Sessions  canfirming  llie  same. 

*'  Borough  of  King's  Lynn,  *)      (Jpon   the    complaint  of  the  churchwardens  and 

in  the  county  of  Norfolk.  J  overseers  of  the    parish    of  St.  Margaret,    in  the 

borough  of  King's  Lynn  aforesaid,  unto  us,  whose  hands  and  seals  are  hereunto  set, 

two  of  her  Majesty's  justices  of  the  peace  in  and  far  the  said  borough,  one  whereof 

being  of  the  quorum,  that  Sarah  Wray,  widow,  and  her  six  children,  &c.,  now  inhabit 

in  the  said  parish  of  St.  Margaret,  not  having  gained  a  legal  settlement  there  ;  and 

that  the  said  Sarah  Wray  and  her  said  six  children  are  now  actually  chargeable  to 

the  said  parish  of  St.  Margaret :  we,  the  said  justices,  upon  due  proof  made  thereof, 

as  well  upon  the  examination  of  the  said  Sarah  Wray,  of  Sarah  Harrison,  and  of  James 

Hubbard,  upon  oath,  as  otherwise,  and  likewise  upon  due  consideration  had  of  the 

.    premises,  do  adjudge  the  same  to  be  true ;  and  we  do  likewise  adjudge  that  the  lawful 

i    settlement  of  them,  the  said  Sarah  Wray  and  her  said  children,  is  in  the  township  of 

I    Sowling,  in  the  parish  of  Bradford,  in  the  county  of  York.     We  do,  therefore,  require 

}     joo,  &c.     Given  under  our  hands  and  seals  this  18th  day  of  August,  1845. 

r  "RoBEBT  PiLCHBB,  Mayor.  (L.S.) 

"  John  Watte."  (L.S.) 

The  rule  was  obtained  on  the  following  grounds : — 1st.  That  it  did  not  appear 
vpoD.  the  face  of  the  order,  that  the  justices,  when  they  made  it,  were  acting  within 
their  jurisdiction :  2nd.  That  from  the  terms  of  the  order,  the  justices  appeared  to 
have  taken  evidence  not  upon  oath :  and,  3rd.  That  the  adjudication  of  the  place  of 
settlement  did  not  appear  to  be  made  upon  any  proper  evidence. 

Fdmer  now  shewed  cause. — 1.  The  venue  in  the  margin  is  part  of  the  order  ;  and, 
•8  nvBS  said  by  Lee,  C.  J.,  in  i2.  v.  Holbeck  (Burr.  S.  G.  198),  "  a  plain,  dear  reference 
to  it  is  sufficient."  That  being  so,  all  doubt  or  uncertainty  is  removed,  for  here  the 
words  oi  reference  are  abundantly  clear.  The  order  is  expressed  to  be  made  by  "  the 
said  justices ;"  that  is,  "  two  of  her  Majesty's  justices  of  the  peace  in  and /or  the 
said  borough ;"  and  it  is  made  "  upon  the  complaint,  &c. ;"  so  that  the  context  shews 
that  the  order  was  made  at  the  same  time  by  the  same  justices  before  whom  the 
complaint  had  been  made.  R.  v.  Casterton  (6  Q.  B.  508;  ante,  p.  169 ;  14  L.  J.  M.  C. 
N.  S.  5,  and  1  New  S.  C.  449)  is  an  authority  to  the  same  effect;  for  there  an  order 
^hidi  described  the  justices  as  justices  of  the  said  county  was  held  sufficient,  though 
the  only  mention  of  any  county  was  in  the  words  "  Westmoreland,  to  wit,"  in  the 
XKiargin.  This  case  differs  from  R.  v.  Stockton  (ante,  p.  345  ;  14  L.  J.  N.  S.  M.  C.  128)  ; 
because  the  order  in  that  case  described  the  justices,  who  made  it,  as  justices /or  the 
borough  ;  but  omitted  the  word  "  in,"  which  is  inserted  here  ;  and  that  omission  was 
held  ftital,  there  being  nothing  else  in  the  order  to  shew  that  they  were  acting  within 
their  jurisdiction.  [Colebidgb,  J. — ^The  question  here  is,  whether  it  appears  that 
the  justices,  when  they  made  the  order,  were  acting  within  their  jurisdiction.]  That 
nay  be  reasonably  intended  from  the  whole  order.  It  is  clear  that  the  complaint  was 
Bade  within  the  jurisdiction,  and  the  order  is  made  "  upon  "  the  complaint.  2.  The 
Irst  answer  to  this  objection  is,  that  the  order  is  stated  to  be  made  "  upon  due 
proof,"  which  alone  would  be  sufficient.  In  2  Nol.  Poor  Law  (4th  edit.),  222,  it  is  said, 
"  If  ^e  order  profess  to  be  made  '  upon  due  examination,'  without  saying '  upon  oath/ 
it  is  sufficient ;  for  in  an  order  it  shall  be  intended  to  be  upon  oath."  In  this  case 
reliance  will  be  placed  upon  the  use  of  the  word  "  otherwise,"  but  that  makes  no 
difference.  In  R,  v.  Bagworth  (Cald.  179),  where  the  words  were  "  upon  examination 
of  the  premises  upon  oath  and  other  circumstances,"  the  order  was  held  sufficient,  and 
this  is  in  conformity  with  numerous  cases,  which  decide  that  every  reasonable 
intendment  may  be  made  in  favour  of  orders.  {R.  v.  The  Aire  and  Calder  Navigation, 
2  T.  R.  666;  R.  v.  Farringdon,  2  T.  R.  471  ;  R.  v.  Daman,  1  Chitt.  R.  155  ; 
R.  v.  Kempson,  Cowp.  241 ;  R.  v.  Glossop,  4  B.  &  Aid.  616  ;  R.  v.  Erith, 
8  East,  539.)  [Colbridgb,  J.— In  R.  v.  Luffe  (8  East,  193),  the  words  "  upon  the 
oath  of  Mary  Taylor  as  otherwise"  were  held  sufficient.]  Yes;  and  in  that  case 
Lord  Ellenborough,  C.  J.,  said,  "  It  is  true,  it  is  not  said, '  as  otherwise  upon  oath ;'  but 
as  no  evidence  can  properly  be  given  otherwise  than  upon  oath,  it  is  not  going  further 


.  585  HAGISTRATE8' GASE& 

in  making  an  intendment  to  support  this  order  than  has  been  done  in  other  cases,  to 
say  that  such  other  evidence  must  also  be  taken  to  have  been  given  upon  oaidi" 
3.  Upon  this  objection  the  only  question  is,  whether  that  part  of  the  order  vhidi 
adjudges  the  settlement  is  to  be  read  by  itself,  or  in  connection  with  the  rest  of  the 
order ;  for  if  read  in  connection  with  the  earlier  part  of  the  order,  nothing  can  be 
clearer  than  that  the  adjudication  upon  the  settlement  was  made  at  the  same  time,  and 
upon  the  same  evidence  as  the  adjudication  upon  the  matters  of  the  complaint.  TIm 
words  are,  "  and  we  do  likewise  adjudge  ;"  and  no  words  could  be  stronger  to  sber 
that  the  justices  adjudged  as  to  all  the  matters  before  them,  upon  the  evidence 
previously  mentioned  in  the  order.     (R.  v.  Crisp,  7  East,  389.) 

Dundas Bud Metcalfe,  contr^. — 1.  It  is  admitted  that  the  venue  in  the  margin  maybe 
considered  as  part  of  the  order,  and  that  by  reference  to  that,  it  does  snffidentlf 
appear  that  the  complaint  was  made  to  two  justices  for  the  borough,  within  their 
jurisdiction ;  but  that  is  not  the  question.  The  question  is,  whether  it  8ufficientl|f 
appears,  that  when  they  made  the  order,  they  were  acting  within  the  limits  of  their 
jurisdiction.  The  marginal  venue  alone  is  clearly  not  enough ;  for  it  does  not  of 
itself  import  that  the  order  was  made  at  that  place  ;  and  R,  y,  Casterton  decides  tint 
words  of  reference  are  necessary  in  the  body  of  the  document,  in  order  to  render  the 
venue  available.  So,  with  respect  to  indictments,  the  county  must  be  stated  in  the 
caption  either  directly  or  by  reference  to  the  margin.  (Child'a  case,  Cro.  £1.  606; 
Ludiow's  case,  Cro.  El.  738;  Hammond  v.  The  Queen,  Cro.  El.  751.)  IPaher 
mentioned  Reg.  v.  Sydserff,  2  D.  &  L.  564 ;  14  L.  J.  N.  S.  Q.  B.  44.]  Here 
there  is  no  statement  at  the  foot  of  the  order,  as  is  usual,  of  the  place  where, « 
well  as  the  time  when,  the  order  was  made,  either  directly  or  by  refierence  to  the  omsp. 
B,  V.  Stockton  is  really  an  authority  in  support  of  this  objection ;  but  the  marginal 
note  of  it  in  the  Law  Journal  is  too  extensive.  There  the  complaint  was  stated  to  be 
made  to  two  justices  "  for  the  borough."  not  saying  *'in  and  for  /*  and  the  order  was  held 
bad,  for  not  shewing  that  they  received  the  complaint  w^ithin  their  jurisdiction,  notwith- 
standing the  venue  in  the  margin.  2.  Although  the  language  of  Lord  Ellenborougfa, 
in  R,  V.  Luffe,  appears  strong  against  this  objection,  that  case  is  distinguishable.  The 
words  "  as  otherwise"  were  used  in  that  case  as  well  as  in  this  ;  and  the  reasonable  con* 
struction  of  those  words  with  reference  to  the  context  leads  to  the  conclusion  that  some 
evidence  was  taken  of  a  different  kind  from  that  before  specified  in  the  order ;  but  in 
R.  V.  Luffe,  the  evidence  before  specified  was  inadmissible,  and  the  Court,  therefore, 
in  order  to  support  the  order,  construed  the  words  '*  as  otherwise"  to  refer  to  some  other 
evidence  which  was  admissible  and  upon  which  the  justices  might  act ;  whereas  in  the 
present  case  the  evidence  before  mentioned  was  proper  and  admissible  evidence; 
and  if  the  same  principle  of  construction  be  applied,  the  words  "as  otherwise" 
must  refer  to  some  improper  and  inadmissible  evidence.  But  even  if  R,  v.  JLuffe  be 
considered  as  a  decision  against  this  objection,  it  is  directly  opposed  to  the  recent  caie 
of  -K.  V.  The  Justices  of  Bucks  (ante,  p.  192 ;  14  L.  J.  N.  S.  M.  C.  45 ;  S.  C.  nom.  R,  r. 
Wroth,  1  New  S.  C.  494).  In  that  case,  an  order  in  bastardy  stated  that  the  justices 
had  heard  the  "  evidence  of  such  woman  upon  oath,  and  such  other  evidence  as  she  bath 
produced ;"  and  it  was  held  bad  for  not  shewing  that  the  "  other  evidence"  was  al«o 
taken  upon  oath.  [Coleridge.  J. — R,  v.  Luffe  was  decided  in  the  full  court,  without 
any  difference  of  opinion ;  and  I  am  not  aware  that  its  authority  has  been  questioned, 
except  indirectly  in  R,  v.  The  Justices  of  Bucks,  in  which  case  it  was  not  cited.  If 
it  had  been,  I  am  persuaded  that  my  brother  Wightman  would  not  have  overruled  it] 
In  R.  V,  Bagworth  the  words  were  quite  different ;  they  did  not  raise  the  same  question. 
3.  The  adjudication  of  the  settlement  commences  a  fresh  sentence :  "  and  wc  do 
likewise  adjudge,"  not  saying  *'  upon  the  same  evidence,"  or  using  any  words  to  con- 
nect it  with  the  previous  statement.  How  then  does  it  appear  that  this  adjudication 
was  made  upon  any  evidence  whatever  ?  It  is  perfectly  consistent  with  this  statement 
that  the  adjudication  of  the  settlement  was  made  upon  different  evidence,  or  without 
evidence ;  and  in  such  a  case  the  Court  cannot  make  any  intendment  either  for  or 
against  the  order.  (R,  v.  Stepney,  Burr.  S.  C.  23.)  [Carrow,  amicus  curus,  mentioned 
the  case  of  R,  v.  Rotherham,  3  Q.  B.  77G.]  This  point  was  very  little  discussed  in 
that  case. 
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DoLBRiDGB,  J. — I  think  this  rule  ought  to  be  discharged.  With  respect  to  the  last  two 
nts,  I  feel  myself  concluded  by  the  previous  authorities  which  have  been  cited.  As  to 
i  last,  the  very  same  objection  was  tsken  in  R.  v.  Rctherham  ;  and  although  it  has  been 
d  that  this  objection  was  not  much  relied  upon  in  that  case,  I  have  no  doubt  that  it 
s  argued  ;  and  it  is  certainly  not  probable  that  it  would  be  abandoned,  unless  con- 
ered  altogether  untenable.  In  the  course  of  the  argument,  two  of  the  learned  judges 
iutioned  that  the  forms  given  by  Mr.  Archbold  (Poor  Law,  p.  513,  2nd  ed.),  and  also 
Bum's  Justice,  edited  by  D'Oyley  and  Williams  (vol.  4,  p.  1158),  a  work  entitled 
great  consideration,  had  been  exactly  followed  in  that  case  ;  and  Lord  Denman,  C. J., 
giving  judgment,  said,  "  Upon  the  first  point  (the  form  of  the  original  order),  the 
rart  gave  sufficient  answers  to  the  various  objections  which  were  urged  in  the 
arse  of  the  argument,  which  we  do  not  consider  it  needful  to  repeat.  We  shall  now 
Ij  add,  that  we  certainly  should  not  be  induced,  upon  slight  grounds,  to  overturn  a 
rm  of  proceeding  which  we  have  reason  to  believe  has  been  established  by  the  usage 
very  near  a  century."  As  regards  the  second  objection,  I  have  already  intimated 
at  unless  this  case  can  be  distinguished  from  that  of  R.  v.  Luffe,  I  should  feel  myself 
lund  by  that  authority  ;  but  it  is  said  that  R.  v.  Bucks  is  opposed  to  that  case,  and 
a  direct  authority  in  support  of  this  objection.  Now  it  is  clear  to  me,  that  if 
life's  case  had  been  brought  under  the  notice  of  my  brother  Wightman,  he  would 
>t  have  decided  that  case  as  he  did.  Mr.  Metcalfe  then  attempted  to  draw  a  distinc- 
m  between  the  two  cases;  he  said,  that  in  R.  v.  Luffe,  the  evidence  particularized  befor 
e  words  "  as  otherwise"  was  inadmissible  evidence  ;  and  it  was  so  for  one  purpose 
ongh  not  for  another  ;  and  that  therefore  the  Court  presumed  that  the  word  •*  oliier- 
»e"  referred  to  other  legal  evidence  upon  which  the  magistrates  acted ;  whereas  in 
e  present  case,  the  evidence  first  specified  being  legal  and  proper  evidence  upon  oath, 
e  words  "  as  otherwise"  could  only  mean  illegal  evidence,  evidence  not  upon  oath ; 
1 1  can  see  no  ground  for  the  distinction.  There  is  no  doubt  that  in  R,  v.  Luffe  the 
igistrates  thought  the  wife's  evidence  admissible ;  and  Lord  Ellenborough,  G.  J., 
the  course  of  his  judgment,  said  that  the  Court  would  intend  "that  she  was  examined 
ly  as  to  those  facts  which  she  was  competent  to  prove,  and  that  the  rest  of  the  case 
IS  proved  by  other  evidence."  Besides,  the  distinction  depends  altogether  upon 
e  doctrine  of  fair  intendment,  and  it  is  surely  more  reasonable  to  intend  that  the 
)rds  *•  as  otherwise"  mean  "  upon  legal  proof"  than  the  reverse.  The  attempted 
stinction,  therefore,  altogether  fails.  With  respect  to  the  first,  and  only  remaining 
jection,  the  first  observation  is,  that  this  order  is  in  the  form  which  has  been  used 
)m  time  immemorial ;  but  it  is  said,  that  in  some  recent  forms,  the  place  where  the 
der  is  made  is  stated,  as  well  as  the  time  when  ;  but  that  may  arise  from  the  greater 
cety  of  modem  times,  without  any  legal  necessity  for  the  change ;  and  if  the  full 
)urt  has  declared  its  unwillingness  to  set  aside  an  order,  the  form  of  which  has  been 
Qctioned  by  long  usage,  how  much  more  strongly  must  a  single  judge,  sitting  in  this 
ort,  feel  the  same  reluctance  ?  But  looking  to  the  order  itself,  it  seems  to  me  that 
does  sufficiently  appear  that  the  justices,  when  they  made  it,  were  acting  within 
dr  jurisdiction.  The  earlier  part  of  the  order,  stating  a  complaint  to  *•  us,  two 
her  Majesty's  justices  of  the  peace,  in  and  for  the  said  borough,"  leaves  no  doubt 
at  the  complaint  was  made  within  the  borough,  to  two  justices  of  the  borough  ;  but 
e  argument  is,  that  although  the  complaint  appears  to  have  been  made  in  the 
rough,  it  is  quite  consistent  with  the  statement  made  in  the  order,  that  after 
cdving  the  complaint,  the  justices  went  out  of  the  borough  to  make  their  adjudication, 
le  answer  is,  that,  to  suppose  that,  would  be  to  intend  against  the  order ;  and  it  is 
reed  that  no  intendment  is  to  be  made  either  for  or  against  the  order.  Making  no 
endment  either  way,  the  fair  and  reasonable  understanding  of  the  whole  order  is, 
it  the  complaint  and  adjudication  were  made  at  the  same  time  and  place.  Some 
iance  is  placed  on  the  fact  that  there  is  no  statement  of  place  at  the  foot  of  the 
ler ;  but  I  think  the  absence  of  that  statement  leads  to  the  same  inference, 
e  rule,  therefore,  must  be  discharged ;  and  as  the  order  is  in  the  usual  form, 
h  costs. 

Rule  discharged  with  costs, 

r. 
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Thb  Queen  v.  The  Justices  of  Middlesex. 
(St.  Pancras  v.  St.  John,  Hackket.) 

Order  of  removal — Illegible  eigtiature — Appeal — Mittake—Varianee — Juritdietion  ofSeteiont, 

One  of  the  magUiratee*  namee  in  the  duplicate  copy  of  an  order  of  removal  served  on  the  appelleaii 
being  illegibly  written,  an  appeal  teas  entered  in  a  wrong  name ;  although  both  namee  were  cMjr 
written  in  the  copy  of  the  examinations  tent  to  the  appellante,  7%e  originai  order  being  produai 
at  the  eessiont,  the  agppeal  woe  diemiseed,  on  the  ground  that  it  woe  entered  agatrnt  a  «o»-««afnf 
order. 

Seldf  by  this  Court t  thai  the  Seseiona  had  jurisdiction  to  try  the  appeal^  if^^  w^  satisfsit  k 
point  qffact,  that  the  order  produced  was  the  one  really  appealed  against ;  cmd  that  they  mi§kl 
fairly  come  to  that  conclusion,  if,  upon  looking  at  the  copy  served,  the  name  was  so  illegibly  writttSf 
that  no  two  persons  could  agree  upon  it,  A  mandamus  was  therrfore  issued  to  compel  tkm  k 
enter  continuances  and  hear  the  appeal, 

A  RULE  had  been  obtained  calling  upon  the  justices  of  Middlesex  to  shew  caiue 
why  a  writ  of  mandamus  should  not  issue  commanding  them  to  enter  continuances 
upon  and  hear  the  appeal  of  the  churchwardens  and  overseers  of  the  parish  of  St 
Pancras,  in  the  said  county*  against  an  order  of  two  justices  of  the  said  county,  bearing 
date  the  5th  of  February,  1845,  for  the  removal  of  Ann  Robins  and  her  three  children 
from  the  parish  of  St.  John,  Hackney,  to  the  parish  of  St.  Pancras. 

It  appeared  by  affidavit  that  the  order  of  the  5th  February,  for  the  removal  of  ^ 
above-named  paupers,  was  an  order  made  by  Wm.  Henry  Ashpital  and  Josiah  WEeod, 
Esqs. ;  but  that  in  the  duplicate  copy  served  upon  the  appellant  parish,  the  name 
"  Josiah  Wilson"  was  so  written  that  the  vestry  clerk  of  the  appellant  parish,  who  was 
instructed  to  enter  an  appeal  against  the  order,  believed  the  name  to  be  Jonah  Walters; 
and  accordingly,  in  the  petition  of  appeal,  the  order  was  described  as  an  order  made  bj 
W.  H.  A.  and  Jonah  Walters.  In  the  entry  of  the  appeal,  and  the  notice  of 
appeal,  the  order  was  described  as  made  by  W.  H.  A.  and  John  Walter,  the  clei^  d 
the  peace  having  made  the  alteration  from  Jonah  Walters  to  John  Walter,  in  conse- 
quence of  finding  that  there  was  a  John  Walter  in  the  commission  of  the  peace,  but 
no  Jonah  Walters.  When  the  appeal  came  on  to  be  heard,  the  Sessions  refused  to 
hear  it,  on  the  ground  that  there  was  no  such  order  as  that  appealed  against,  and 
dismissed  the  appeal. 

Montagu  Chambers  now  shewed  causes — The  real  question  is,  whether  the  Sessions 
had  any  jurisdiction ;  and  that  cannot  in  any  way  depend  upon  the  other  question, 
whether  they  were  satisfied  upon  the  facts  as  to  the  intention  of  the  parties.  CJonsi- 
dering  the  great  difference  between  the  two  names,  and  that  the  name  in  which  the 
appeal  was  entered  was  in  fact  the  name  of  one  of  the  county  magistrates,  it  is 
difficult  to  sec  how  the  Court  of  Quarter  Sessions  could  be  satisfied  that  the  order 
produced  was  really  the  order  appealed  against ;  but  assuming  that  the  facts  were 
sufficient  to  lead  to  that  conclusion,  still  the  question  of  jurisdiction  remains  the  same. 
The  Sessions  had  no  jurisdiction  except  in  the  matter  of  the  appeal  entered ;  and  that 
appeal  was  against  an  order  which  was  not  before  the  Sessions  at  all,  and  might  hate 
no  existence.  What  order  could  the  Sessions  make  in  such  a  case  ?  If  the  mandm»» 
issues,  it  will  direct  them  to  try  the  appeal  which  has  been  entered  ;  and  how  can  they, 
upon  the  trial  of  that  appeal,  confirm  or  quash  an  order  which  is  not  appealed  against  ? 
This  case  diiFers  widely  from  R,  v.  Denbighshire  (9  Dowl.  509) ;  for  there  the  appeal 
was  entered  in  the  right  name,  and  the  question  of  jurisdiction  did  not  arise.  The 
mistake  there  being  in  the  Christian  name,  and  occurring  only  in  the  notice  of  appeal 
itwas  held  that  the  respondents  couldnot  have  been  misled,  and  that  the  variance  thercfort 
was  not  fatal.  Here  it  is  no  excuse  that  the  name  was  written  iUegibly,  because  the 
name  was  clearly  written  in  the  copy  of  the  examinations ;  and,  at  all  events^  ordinaxj 
diligence  would  have  enabled  the  appellants  to  ascertain  the  r^  name*. 
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Crowder  (Prendergast  \dth  him). — ^This  is  a  mere  mistake  arising  from  an  illegible 
signature ;  and  if  the  facts  were  sufficient  to  satisfy  the  justices  at  sessions  that  the 
appeal  was  really  entered  against  the  order  produced  before  them,  the  mis- description 
of  one  of  the  removing  justices  is  no  ground  for  their  refusing  to  hear  the  appeal.  That 
is  the  effect  of  the  decision  in  22.  y.  The  Justices  of  Denbighshire  (9  Dowl.  509),  and 
it  decides  this  case ;  for  no  person  could  entertain  a  doubt  as  to  the  fact  that  the  order 
produced,  corresponding  as  to  the  date,  the  parishes,  and  the  name  of  the  paupers,  was 
really  the  order  against  which  the  appeal  had  been  entered. 

CoLERix>GB,  J. — The  name  is  certainly  written  in  such  a  manner,  that  I  question  if  any 
two  men  out  of  ten  could  read  it ;  but  the  question  is,  had  the  Sessions  jurisdiction  ? 
I  entertain  no  doubt  that  they  had,  if  they  were  satisfied  that  the  appeal  was  duly 
entered  against  the  order  really  made.  Was  that  so  ?  The  argument  is,  that  the 
appeal  was  not  entered  against  that  order ;  but  that  is  a  question  of  fact,  upon  which 
the  Sessions  were  at  liberty  to  decide ;  and  upon  which,  looking  at  the  documents, 
and  having  regard  to  the  intention  of  the  parties,  they  would,  in  my  opinion,  properly 
•condude  diat  the  appeal  was  entered  against  that  order.  I  therefore  think  it  unne- 
cessary to  do  that  which  has  been  suggested  to  me  by  the  Master,  by  the  terms  of  the 
nle,  to  allow  the  appellants  now  to  enter  an  appeal  against  the  order  properly 
described.     The  rule  may  be  made  absolute  in  its  terms. 

Rule  absolute. 


COURT  OF  QUEEN'S  BENCH. 

TrinUy  Term.— June  7,  1846.  (a) 

The  Quebk  v.  The  -Guabdiai^s  of  the  Poor  op  St.  Mart's,  Lambeth. 
The  Queen  v.  The  Inhabitants  of  St.  Mary's,  Southampton. 

^tat.  4  Sfb  Wm.  4,  e.  76,  #.  79 — Notice  of  ehargeahiHty,  by  whom  to  be  ient^Oumrdiam  qf  a 
-  forUh  mnder  t.  Z^^'Guardiam  qfa  fmUm  under  loeai  Act. 

A  notief  of  ehargeabiHty,  eigned  by  three  or  more  <(fthe  gnardiafu  qf  a  eingle  parish,  appointed  by 
order  (^  the  Poor  Law  ComwHeeionerif  under  «.  39  qf4t  Sf  5  Wm,  4,  c.  76,  is  properly  signed 
according  to  s.  79  of  that  Act. 

Bui  where  under  a  local  Act  several  parishes  were  united  for  the  relirfqf  the  poor,  and  a  board  of 
guardians  was  incorporated  for  the  care  and  management  qf  all  the  poor  of  the  several  parishes, 
with  power  to  provide  workhouses,  contract  for  provisions,  bind  poor  children  apprentices,  Sfc,  and 
to  impose  rates  equally  on  the  whole  district,  distinguishing  each  parish ;  out  qf  which  rates  the 
ab9Pe  expenses  and  also  the  costs  incurred  by  any  qf  the  parishes  in  prosecuting  or  drfending 
eetilemeni  appeals  were  to  be  drfrayed:  and  it  was  also  provided  that  no  other  poor-rate  should  be 
levied,  and  that  no  settlement  appeal  should  be  prosecuted  or  defended  by  the  churchwardens  or 
cverseers  qf  any  qf  the  parishes  without  the  order  qf  the  guardians,-  but  that  the  laws  respecting 
tike  removal  qf  the  poor  between  any  parish  without  the  united  district  and  any  of  the  parishes 
within  it  should  nevertheless  continue  in  force : 

Held,  that  a  notice  qf  ehargeability  in  the  usual  fitrm^  signed  and  sent  by  three  qfsuch  guardians, 
with  an  order  cf  removal  to  a  parish  out  of  the  district,  was  improperly  signed  under  the  79th 
eeetion^  they  being  guardians  qf  a  union,  and  not  guardians  of  the  parish  obtaining  the  order  qf 


ON  appeal  against  an  order  of  two  justices  for  the  removal  of  Jane  Leary  and 
Margaret  Leary,  from  the  parish  of  St.  Mary,  Lambeth,  in  the  county  of  Surrey, 
to  the  parish  of  St.  Martin-in-the-Fields,  in  the  county  of  Middlesex,  the  Ck)urt  of 
Qnaater  Sessions  quashed  the  order,  subject  to  the  opinion  of  this  Court  upon  the 
fallowing  case. 

On  the  hearing  of  the  appeal,  the  appellants  objected,  that  the  notice  of  ehargeability 

iTttB  bad  on  the  face  thereof,  on  the  ground  that  it  was  signed,  not  by  the  overseers, 

Imt  by  the  guardians  of  the  poor  of  the  respondent  parish.    It  appeared  that  the  parish 

of  Lambeth  was  constituted  a  union  of  itself,  with  a  separate  board  of  guardians  of 

(a)  This  and  the  following  cases  were  accidentally  omitted  in  thdr  proper  place. 

TOL.  I.  Z 
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the  poor,  by  virtue  of  the  89 th  section  of  the  stat.  4  &  5  Wm.  4,  c.  76,  under  an 
order  of  the  Poor  Law  Commissioners,  dated  19th  November,  1835.  The  notice  of 
chargeability,  which  was  in  the  usual  form,  was  signed  thus : — 

**  David  Sangstkr,        "^  Guardians  of  the  poor 
"  J.  Bidden,  >     of  the  said  parish  of 

"  Thomas  Brown,  jun.,  J      Lambeth." 

The  Court  of  Quarter  Sessions  considered  that  the  notice  of  chargeability  sboukl 
have  been  signed  by  the  overseers  of  the  poor,  and  not  by  the  guardians,  and  quashed 
the  order,  subject  to  the  opinion  of  this  Court  upon  the  question  whether  the  notice  of 
cbargeability  ought  to  have  been  signed  by  the  guardians,  or  by  the  overseers.  If 
this  Court  should  consider  that  the  signature  by  the  former  was  sufficient,  the  order  of 
Sessions  was  to  be  quashed,  and  the  order  of  removal  confirmed.  If  this  Court  shoold 
be  of  opinion  that  the  notice  ought  to  have  been  signed  by  the  overseers,  the  order  of 
Sessions  quashing  the  order  of  removal  was  to  stand. 

Chamock,  in  support  of  the  order  of  Sessions. — ^The  stat.  4  &  5  Wm.  4,  c.  76,  s.  79, 
requires,  before  the  execution  of  an  order  of  removal,  a  notice  of  cbargeability  to 
be  sent  "  by  the  overseers  or  guardians  of  the  parish  obtaining  such  order,  or  aoj 
three  or  more  of  such  guardians,  to  the  overseers  of  the  parish  to  whom  such  order 
shall  be  directed  ;"  and  the  question  is,  as  to  the  meaning  of  the  word  "guardians." 
Now,  guardians,  under  the  Poor  Law  Amendment  Act  (s.  38),  are  appointed  for 
the  purpose  of  regulating  the  workhouses  and  superintending  the  administration  of 
relief  to  the  poor  of  several  parishes  constituting  a  union  ;  they  are  guardians  of  the 
poor  for  the  whole  union ;  and  not  guardians  of  the  poor  for  each  separate  parish, 
having,  like  the  guardians  under  Grilbert's  Act  (22  Geo.  3,  c.  83,  s.  7),  the  genenl 
power  and  authority  of  overseers.  It  may  be  argued,  that  guardians  appointed  for  a 
single  parish,  as  in  the  present  case,  under  s.  39  of  the  Poor  Law  Amendment  Act,  do 
come  within  the  term  "  guardians  of  the  parish,"  in  s.  79 ;  and  the  judgment  of  Fatte 
son,  J.,  in  Reg,  v.  The  Justices  of  Surrei^  (5  Q,  B.  506,  51 1,  and  ante,  p.  4),  will  be 
cited  in  support  of  that  opinion ;  his  lordship  there  said  :  "  Sect.  81  does  not  in  terms 
require  a  majority  of  the  '  parish  officers'  to  give  notice  of  grounds  of  appeal,  bat 
directs  that '  the  overseers  or  guardians  of  the  parish  appealing  against  such  order,  or 
any  three  or  more  of  such  guardians,'  shall  give  it.  The  guardians  of  a  union  are  not 
guardians  for  that  purpose,  nor  do  I  know  of  any  clause  in  the  statutes  which  autho- 
rizes them  so  to  act.  The  mention  of  guardians  of  a  parish  in  s.  81  can  apply  only  to 
those  who  may  be  appointed  by  order  of  the  commissioners  under  s,  39  ;"  but  the  39tb 
section  itself  provides  that  the  hoard  of  guardians  for  a  single  parish  shall  be  "authorized 
and  entitled  to  act  for  such  single  parish,  tit  like  manner  in  all  respects  as  is  hereinbefore 
enacted  and  provided  in  respect  to  a  board  of  guardians  for  united  parishes."  So  that, 
if,  as  was  held  in  R,  v.  The  Justices  of  Surrey,  the  guardians  of  a  union  are  not 
guardians  for  the  purpose  of  sending  notices  of  appeal,  under  s*  81,  neither  are 
guardians  of  single  parishes,  imder  s.  39,  guardians  for  that  purpose ;  and  undoubtedly 
Uie  word  "  guardians"  is  used  in  the  same  sense  in  ss.  79  and  81.  The  guardians  under 
local  Acts,  or  under  Gilbert's  Act  (the  number  of  which  may,  by  stat.  41  Geo.  3 
(G.  B.),  c.  9,  s.  1,  be  increased  to  four  or  more),  were  probably  not  present  to  the 
mind  of  the  learned  judge  when  he  made  the  observation  above  quoted ;  for  ss.  79  and 
81  may  possibly  enough  refer  to  those  cases.  There  is,  at  all  events,  nothing  in  the 
statute  to  shew  that  the  powers  originally  vested  in  the  churchwardens  and  overseers, 
with  regard  to  orders  of  removal,  have  been  transferred  to  the  guardians,  in  the  same 
way  that  the  power  to  apply  for  orders  of  maintenance  and  bastardy  orders  is,  by 
s.  72  of  the  Poor  Law  Amendment  Act,  and  by  2  &  3  Vict.  c.  85,  transferred  to  them. 
The  cases  of  R.  v.  The  Justices  of  Warwickshire  (6  Ad.  &  Ell.  873),  R,  v.  The  Jutticts 
of  Derbyshire  (id.  885),  and  R.  v.  Westbury(  5  Q.  B.  500),  decided  upon  this  clause, 
have  no  bearing  upon  the  present  question. 

Bovill,  contrk.— Section  79  of  the  Poor  Law  Amendment  Act  uses  the  same  expres- 
sion as  8.  81,  "  guardians  of  a  parish ;"  and  that  expression  includes  the  guardians  of 
a  single  parish  appointed  by  order  of  the  Poor  Law  Commissioners,  under  s.  39.  as 
well  as  gi^dians  under  Gilbert*s  Act,  or  local  acts.    That  is  the  construction  given  to 
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it  by  Patteson,  J.,  in  JR.  v.  The  Justices  of  Surrey;  and  it  is  supported  by  s.  109,  the 
interpretation  clause,  which  makes  the  word  "  guardian"  "include  any  visitor,  governor, 
director,  manager,  acting  guardian,  vestryman,  or  other  officer  in  a  parish  or  union, 
i^pointed  or  entitled  to  act  as  a  manager  of  the  poor,  and  in  the  distribution  or  order- 
ing of  the  relief  to  the  poor  from  the  poor-rate,  under  any  general  or  local  Act  of  Par- 
liament." The  guardians  of  a  union,  under  s.  38,  are  certainly  not  guardians  of  a 
parish,  and,  therefore,  not  the  proper  persons  to  send  a  notice  of  chargeability  ;  but 
s.  39  does  create  a  board  of  guardians  for  single  parishes ;  and  in  that  case  the  powers 
formerly  vested  in  the  overseers  are  transferred  to  them.  The  general  term  "  guardians 
of  the  poor"  is  by  no  means  exclusively  applied  to  the  guardians  of  imited  parishes  in 
the  Foot  Law  Amendment  Act ;  and  in  Gilbert's  Act  the  guardians  of  parishes  are  also 
called  guardians  of  the  poor.  It  seldom  happens  that  there  are  so  many  as  three 
guardians  in  a  parish  under  Gilbert's  Act ;  and  yet  it  is  supposed  that  the  79th  section 
was  framed  to  meet  that  case. 
Lo&n  Dbnman,  G.  J. — Before  we  decide  this  case,  we  wish  to  hear  the  next  argued. 


Thb  Quben  V,  Thb  Inhabitants  of  St.  Mart's,  Southampton. 

UPON  appeal  against  an  order  of  two  justices  for  the  removal  of  Ann,  the  wife  of 
John  Whitlock,  and  their  two  children,  from  the  parish  of  St.  Mary,  South- 
ampton, to  the 'parish  of  Botley,  both  in  the  county  of  Southampton,  the  Gourt  of 
Quarter  Sessions  quashed  the  order,  subject  to  die  opinion  of  this  Gourt  on  the 
following  case. 

The  notice,  of  chargeability  sent  with  the  other  documents  required  by  the  statute 
was  as  follows : — 
"  As  to  the  removal  of  Ann  Whitlock,  the  wife  of  John  Whitlock,  and  their  two 

children. 
"  To  the  churchwardens  and  overseers  of  the  poor  of  the  parish  of  Botley,  in  the 

county  of  Southampton. 
"  Take  notice,  that  the  above-named  Ann  Whitlock,  and  her  two  children,  now 
residing  in  this  parish,  have  become  chargeable  to  the  said  parish  of  St.  Mary,  and 
tiiat  an  order  of  justices  has  been  obtained  for  their  removal  to  your  parish  of  Botley, 
•8  their  last  place  of  legal  settlement  (copies  of  which  order  of  removal,  and  also  a  copy 
of  the  examinations  on  which  such  order  of  removal  was  made,  are  herewith  sent). 
Dated  this  1 1th  day  of  March,  1844. 

"E.Williams,  D.  P.  "^  Guardians  of  the  poor 
**  E.  McGuiK,  ?'    of  the  united  parishes 

"  R^  Pbibce,  J     of  Southampton." 

The  parishes  of  the  town  and  county  of  the  town  of  Southampton,  consisting  of 

Soty  Hood,  St.  Michael,  All  Saints,  St.  Lawrence,  St.  John,  and  St.  Mary,  are,  by 

<tat.  13  Geo.  3,  c.  50,  entitled  "  An  Act  for  better  regulating  the  Poor,  and  repairing 

the  Highways  within  the  Town  and  Gounty  of  the  Town  of  Southampton,"  united  into 

One  district  for  the  purpose  of  maintaining,  relieving,  and  employing  the  poor  of  the 

%aid  several  parishes,  from  one  common  fund ;  and  there  is  within  the  said  district,  by 

virtue  of  the  said  Act,  a  corporation  of  guardians,  incorporated  by  the  name  of  "  I'he 

guardians  of  the  poor  within  the  town  and  county  of  the  town  of  Southampton,"  having 

|)erpetual  succession  and  a  common  seal,  to  whom  the  care  and  management  of  the 

poor  of  the  said  several  parishes  is,  by  the  said  Act,  committed,  and  conducted  at  a 

liouse  fitted  up  for  the  reception  of  the  poor,  in  the  said  town  and  county  of  the  town 

of  Southampton. 

There  are  two  churchwardens  and  two  overseers  of  the  poor  of  the  said  parish  of 
St.  Mary. 

The  parties  by  whom  the  notice  of  chargeability  was  sent,  and  whose  names  were 
respectively  subscribed  to  the  same,  were  not  churchwardens  or  overseers  of  the  parish 

Z  46 
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of  St.  Mary,  but  were  members  of  the  corporation  of  guardians  under  the  said  Act ; 
that  is  to  say,  the  said  £.  Williams  was  elected  guardian  for  the  parish  of  St.  Michael; 
the  said  £.  McGruik,  for  the  parish  of  Holy  Rood ;  and  the  said  R.  Peirce,  for  the 
parish  of  St.  Mary. 

If  this  Court  should  be  opinion  that  the  notice  of  chargeability  was  signed  and  sent 
by  the  parties  proper  and  competent  in  law  to  sign  and  send  the  same,  the  order  of 
Sessions  was  to  be  quashed.  If  this  Court  should  be  of  the  contrary  opinion,  the  order 
of  Sessions  to  be  confirmed. 

Saunders  and  Pashley,  in  support  of  the  order  of  Sessions. — Here  the  notice  of 
chargeability  is  sent  by  guardians,  not  of  a  single  parish,  as  in  the  case  just  aigued, 
but  by  guardians  of  a  union  of  several  parishes ;  and  R.  y.  T%e  Justices  ofSaref 
(5  Q.  B.  506)  expressly  decides,  that  guardians  of  a  union  are  not  competent  to  ngi 
these  notices.  The  words  of  the  79th  section  make  it  clear  that,  in  this  case,  & 
guardians  were  not  the  proper  persons  to  send  the  notice  ;  because  that  section  requires 
it  to  be  sent  **  by  the  overseers  or  guardians  of  the  parish  obtaining  such  order;" 
and  the  order  was  obtained  by  the  churchwardens  and  overseers  of  the  parish  of  St 
Mary  alone  ;  so  that  they  were  the  proper  officers  pointed  out  by  the  statute,  and  not 
the  guardians  who  actuaUy  signed  the  notice,  and  of  whom  one  only  was  a  guardian 
for  the  parish  of  St.  Mary.  The  local  Act  makes  no  difference.  TTie  corporation  of 
guardians  under  that  Act  are  as  much  the  guardians  of  the  union,  as  the  corporadon 
of  guardians  under  the  Poor  Law  Amendment  Act,  and  the  stat.  5  6c  6  Wm.  4,  c.  69, 
8.  7.  The  parishes  of  Southampton  are  united  into  one  district,  and  the  corporate 
of  guardians  is  created  for  the  purpose  of  maintaining,  relieving,  and  empkying  tfie 
poor  of  the  said  several  parishes,  out  of  one  common  fimd  (s.  I)  ;  but  the  laws  rwing 
to  the  removal  of  the  poor  between  any  parish  without  tiie  district  so  united,  and  my 
parish  within  the  same,  are  expressly  continued  in  force  (s.  46)  ;  and  the  only  Umitih 
lion  of  the  powers  vested  in  the  diurchwardens  and  overseers  with  regard  to  the 
removal  of  the  poor  is,  that  they  are  prohibited  from  prosecuting  or  defending  tny 
appeal  without  an  express  order  of  the  guardians  for  ^at  purpose.  But,  even  if  a 
notice  by  guardians  of  the  union  would  do,  this  notice  is  insufficient ;  because,  1st,  it 
does  not  appear  on  the  face  of  die  notice  t^t  it  was  signed  at  a  meetinz  of  the  board, 
as  required  by  ss.  38  and  39  of  the  Poor  Law  Amendment  Act ;  nor  ^at  it  was  adopted 
at  a  court  or  assembly,  the  mayor,  the  deputy  president  for  the  time  being,  or  one  of 
them,  and  also  six  or  more  guardians,  at  least,  being  present,  as  required  by  s.  15  of 
the  local  Act  (R.  v.  The  Justices  of  the  West  Riding  (Hamiey  v.  Rothwell),  13  Law  J. 
N.  S.  M.  C.  39) ;  and,  2ndly,  it  is  not  given  in  the  corporate  name,  nor  under  eeiL 
{Arnold  V.  The  Mayor  of  Poole,  4  M.  &  G.  860.) 

W.  H.  Watson  and  Archbold,  contrtu — ^The  last  objection  is  answered  by  the  very 
terms  of  the  79th  section  of  the  Poor  Law  Amendment  Act,  which  only  requires  that 
three  at  least  of  the  guardians  should  send  the  notice.  The  question,  therefore,  is, 
whether  the  guardians,  under  this  local  Act,  are  not  such  guardians  as  are  referred  to 
in  that  79th  section.  It  is  argued,  upon  the  authority  of  R.  v.  The  Justices  ofSwrrey, 
that  they  are  not,  because  they  are  guardians  of  a  union,  and  not  of  a  parish ;  but  that 
case  was  decided  with  reference  to  unions  under  the  Poor  Law  Amendment  Act,  wludi 
left  in  the  hands  of  the  churchwardens  and  overseers  all  their  former  powers,  as  to  tbe 
making  and  levying  of  rates ;  whereas  the  guardians  under  this  local  Act  are  empoir* 
ered  to  rate,  with  as  much  equality  as  possible,  and  to  raise  by  taxation,  within  their 
district,  distinguishing  each  parish,  such  sums  as  they  may  tiiink  necessary  for  pro- 
viding workhouses  for  the  purposes  of  the  Act,  for  defraying  the  expenses  of  the 
<;urrent  quarter,  and  for  paying  off  principal  money  borrowed,  and  the  interest  thereof 
{s.  21);  and  they  are  also  authorized  to  contract  for  supplying  the  workhouse  with 
materials,  clothing,  and  provisions  (s.  17).  The  entire  management  of  all  the  poor  in 
the  several  parishes  and  places  in  the  town  of  Southampton  (s.  35)  is  vested  in  them; 
all  the  expenses  of  providing  for  the  relief  and  maintenance  of  the  poor  are  to  be 
defrayed  by  them  out  of  the  rates,  which  they  are  authorized  to  impose  equally  upon 
the  whole  district ;  and  the  costs  also  incurred  by  any  of  the  imited  parishes  in  prose- 
cuting or  defending  settlement  appeals  are  to  be  paid  out  of  the  same  common  fund 
(s.  47).  The  46th  section,  it  is  true,  keeps  in  force  the  old  law  of  removal,  as  between 
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mj  of  the  united  parishes,  and  parishes  out  of  the  district ;  for  if  that  had  not  been 
lone,  there  could  have  been  no  removal  into  any  of  the  united  parishes  founded  upon  a 
settlement  gained  before  the  union ;  the  effect  of  such  union,  according  to  decisions  of 
this  Court  (R,  v.  Tipton,  3  Q.  B.  215  ;  R.  v.  Hunnington,  5  Q.  B.  273),  being  to 
iestroy  all  settlements  previously  gained  in  any  of  the  united  parishes.  Settlements 
>reviously  gained  are,  therefore,  by  this  clause,  preserved  ;  and,  in  case  of  a  removal, 
bunded  upon  any  such  settlement,  the  churchwardens  and  overseers  of  the  particular 
[)arish  would  of  course  be  the  proper  parties  to  appeal ;  but,  even  in  that  case,  they 
ire  prevented  from  doing  so  without  an  order  from  the  guardians  (s.  45).  The  appli- 
»tion  for  an  order  of  removal  is  altogether  different.  It  depends  upon  a  complaint  by 
the  oiverseers,  that  the  pauper  is  duixgeable  to  their  parish ;  and  that  is  a  complaint 
9Mch  the  overseers  of  these  united  parishes  could  not  truly  make.  The  paupers  are 
chargeable  to  the  whole  district,  and  not  to  any  particular  parish  in  it ;  and  being 
chargeable  to  the  whole  district,  the  guardians,  who  are  the  officers  of  the  whole  district, 
ire  the  persons  to  complain,  to  apply  for  the  order,  and  to  give  the  notice  of  charge- 
ibility.  Stat.  13  &  14  Car.  2,  c.  12,  s.  1,  directs  the  application  to  be  made  by  the 
ihurchwardens  or  overseers,  and  yet  townships,  which  have  no  churchwardens,  are,  in 
arge  parishes,  required  l)y  a.  21  to  maintain  their  own  poor.  The  term  **  church- 
mdens  or  overseers"  must,  therefore,  be  understood  to  mean  "  parish  officers"  gene- 
ally  ;  and  the  guardians  in  this  case  are  the  "  parish  officers"  of  the  several  parishes 
Deluded  in  the  union.  The  Court  can  take  no  notice  of  the  &ct,  that  the  order  of 
emoval  in  this  case  was  drawn  up  in  the  usual  form,  "  upon  the  complaint  of  the 
»Terseers,  and  directed  to  the  overseers,  as  the  case  does  not  raise  that  point,  (a) 

Lord  Dbnvan,  C.  J. — It  is  clear,  in  the  first  case,  that  the  guardians  of  Lunbeth 
ire  the  guardians  of  a  single  parish ;  they  were  therefore  the  "guardians  of  the  parish 
obtaining  the  order,"  and  come  within  the  precise  words  of  Uie  79th  section  of  the 
!^)or  Law  Amendment  Act.  Consequentiy,  the  notice  of  chargeability  was  property 
ligned  by  them ;  and  the  Sessions  were  wrong.  But  in  the  last  case  it  is  equally  dear, 
J^t  the  guardians  of  Southampton  are  not  tifie  guardians  of  the  parish  obtaining  the 
irder,  but  guardians  of  a  union,  which  comprises  that  parish.  They  therefore  ought 
lot  to  have  signed  the  notice,  and  the  Sessions  were  right. 

Patteson,  J. — ^I  am  clearly  of  the  same  opinion  in  both  cases.  The  46th  section  of 
the  local  Act  for  the  town  of  Southampton  expressly  keeps  the  general  law  alive  as  to- 
the  removal  of  the  poor  between  any  of  the  united  parishes  and  any  other  pariah  out 
of  the  united  district ;  for  that  purpose,  therefore,  the  parishes  within  the  district  are 
as  separate  and  distinct  as  ever.  But  it  is  argued  that  ^e  effect  of  the  Act  is  to  render 
the  paupers  chargeable  to  the  district,  and  not  to  the  parish  ;  upon  which  it  is  enough 
to  say,  that  the  order  has  been  made  upon  a  complaint  that  they  are  so  chargeable. 

Williams,  J.,  and  Colbridgb,  J.,  concurred. 

In  the  first  case,  rule  absolute  to  quash  the  order  of  Sessions. 
In  the  second,  rule  to  quash  the  order  of  Sessions  discharged. 

{•)  The  following^  Motions  of  the  local  Act  were  ments  under  the  Aet ;  t.  23,  directing  the  rates  to- 

w referred  to:— Seet.  1,  making  the  guardians,  be  levied  in  the  same  manner  as  ordinary  poor- 

^fosrdians  of  the  poor  within  the  town  and  county  rates  ;  s.  31,  prohibiting  the  making  of  any  other 

^  the  town   of  Southampton  ;'*    s.  16,'  author-  rates  than  those  directed  by  that  Aet ;  s.  39,  em- 

^dsg  the  guardians  to  appoint  officers;  s.  18,  to  powering  the  guardians  to  apprentiee  poor  ehildrea  v 

^«fow  money ;  and  s.  19,  to  fit  up  an  hospital  as  a  s.  42,  to  grant  parish  certificates ;  and  s.  44,  to 

Workhouse,  paying  for  the  same  out  of  the  assess-  take  bastardy  bonds. 
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COURT  OF  QUEEN'S  BENCH. 

Trinity  Termj  1845. 
The  Queen  v.  The  Inhabitants  of  Kbnilwobth. 

Secondary  evidence  qf  documents — Sufflciencf  of  search. 
The  rule  a$  to  the  admueion  of  secondary  evidence  qf  the  etmtenie  of  a  written  isutrumemit^on  ordm 
qf  removal  it,  that  thejustieee  making  the  order  should  he  satisfied  that  there  has  been  a  bond  fie 
diligent  search  in  the  proper  quarters,  and  that  it  is  not  kept  bach  through  negtigence  orfriui. 
Of  the  sufficiency  qfsuch  search  the  justices  are  the  sole  judges,  as  it  is  a  question  of  fact  m  each 
case;  and  on  such  a  question  statements  respecting  the  documents  made  by  third  parties  to  ike 
person  conducting  the  inquiry  are  receivable  in  evidence, 

ON  appeal  against  an  order  of  two  justices  for  the  removal  of  Charles  Dencer,  his 
wife,  and  three  children*  from  Bermondsey  to  Kenilworth,  the  Sessions  con- 
finned  the  order,  suhject  to  the  opinion  of  this  Court  on  a  case,  the  material  parts  of 
which  were  as  follows  :— 

The  removal  was  grounded  upon  an  alleged  settlement  hy  apprenticeship*  gained 
hy  Joseph  Dencer,  the  deceased  father  of  t£e  male  pauper.  The  indenture  was  not 
produced  either  before  the  removing  magistrates  or  at  the  sessions ;  and  it  was  objected 
that  secondary  evidence  ought  not  to  have  been  received,  as  a  proper  and  sufficient 
search  was  not  proved ;  and  also  that  the  evidence  of  such  search  was  inadmissible, 
consisting  of  mere  proof  of  parol  declarations  of  third  parties,  not. upon  oath.  The 
objections  were  taken  with  respect  to  the  examinations*  and  to  the  evidence,  as  offered 
at  the  sessions.  The  objections  were  over-ruled  and  the  order  confirmed,  subject  to 
the  opinion  of  the  Court  upon  the  admissibility  of  the  evidence.  The  facts  upon  the 
examinations  were,  that  William  Comwell,  one  of  the  parish  officers  of  Bermondsey, 
went  to  Kenilworth  to  obtain  tiie  said  indenture  from  Susannah  Dencer,  the  pauper's 
mother,  in  whose  hands  the  pauper,  in  his  examinations,  stated  he  had  last  seen  it, 
in  the  year  1 835,  after  his  father's  death.  He  (Comwell)  further  stated,  that  Susannah 
Dencer  told  him  she  had  given  it  to  Mr.  Squires,  master  of  the  workhouse,  and  had 
never  seen  it  since.  Squires  being  dead,  Comwell  saw  his  widow,  who  searched  for  it 
in  his  presence  among  her  husband's  papers,  but  did  not  find  it.  The  pauper  then 
ceasing  to  be  chargeable,  no  further  search  was  made  until  July,  1843,  when  be  again 
became  chargeable.  Comwell  then  went  to  Kenilworth,  and  Mrs.  Squires  stating  to 
him  that  she  had  given  all  her  husband's  parish  papers  to  Mr.  Sutton,  the  assistant- 
overseer,  he  applied  to  Sutton,  who  admitted  the  fact,  but  said  that  he  had  examined 
them  and  not  seen  the  indenture,  and  that  he  had  handed  them  to  Mr.  Hopkins,  the 
then  assistant-overseer.  Hopkins  was  then  applied  to,  and  admitted  the  receipt  of  the 
papers,  but  said  that  he  had  never  seen  the  said  indenture,  and  search  was  then  made 
among  the  papers  without  success.  Comwell  then  applied  to  the  widow  of  the 
attorney  who  had  prepared  the  indenture,  and  she  stated  that  her  husband's  papers 
were  in  the  hands  of  Messrs.  Poole  and  Ha3rnes.  Their  clerk  then  searched  among  their 
papers,  but  without  success.  Comwell  also  went  to  Warwick  workhouse,  vhcrc 
Susannah  Dencer  had  died,  and  the  master  stated  she  had  left  no  papers. 

Secondary  evidence  was  then  given  of  the  said  indenture.  It  did  not  appear  that  it 
was  a  parish  indenture.  The  pauper  and  Mr.  Comwell  gave  similar  evidence  at  the 
trial  of  the  appeal.  The  appellants  objected  to  the  admissibility  of  the  parol  statements 
of  Susannah  Dencer,  Mrs.  Squires,  &c.,  and  that  the  search  was  insufficient.  The 
order  was  continued,  subject  to  the  opinion  of  the  Coiut. 

If  this  Court  should  be  of  opinion  that  the  examinations  did  not  contain,  or  that  at 
the  sessions  there  was  not  given  sufficient  legal  proof  of  a  proper  and  sufficient  search 
for,  and  the  loss  of  the  indenture,  or  that  in  the  examination  or  at  the  sessions  the 
parol  evidence  of  the  contracts  of  the  indenture  was  improperly  received,  the  order  ol 
Sessions  and  order  of  removal  were  to  be  quashed ;  otherwise,  to  stand  confirmed. 
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WaWnger  {Otter  with  him),  in  support  of  the  order  of  Sessions. — ^There  is  no 
absolute  rule  as  to  the  search  requisite  prior  to  the  admission  of  secondary 
evidence.  It  appears  from  some  cases  that  the  evidence  must  vary,  according  to  the 
value  and  nature  of  the  instrument  {Freeman  v.  Arkell,  2  B.  &  C.  474) ;  and  here, 
therefore,  there  was  a  sufficient  search.  The  parol  statements  were  also  admissible. 
In  Rex\.  Morton  (4  M.  &  S.  48),  depositions  of  the  deceased  pauper,  as  to  the 
destruction  of  an  indenture,  were  received,  it  being  shewn  that  there  had  been  search 
among  tlie  papers  of  the  deceased  master.  This  case  was  recognised  in  Rex  v.  Rawdon 
(2  A.  &E.  156).  Rex  v.  Castleton  (6  T.R.  236),  and  Rex  v.  Denio  (7  B.  &  C.  620), 
are  distinguishable,  as  there  was  only  hearsay  evidence.  It  is  not  necessary  that  the 
search  should  have  been  made  for  the  purpose  of  the  cause.  {Fitz  v.  Rabbits, 
2  M.  &  R.  60.) 

Watson  and  Bovill,  contrti. — Actual  search  ought  to  have  been  proved  in  the  usual 
way,  and  the  hearsay  statements  were  inadmissible.  {Rex  v.  Castleton,  6  T.  R.  236  ; 
Rex  v.  Denio,  7  B.  &  C.  620.)  ^Colkridge.  J. — In  the  last  case  there  was  no  proof 
of  search  by  the  person  making  the  statement.]  The  search  ought  to  have  been 
shewn  in  the  parish  chest.  {Rex  v.  Stourbridge,  8  B.  &  C.  96.)  The  admission  of  the 
evidence  here  would  be  a  dangerous  precedent. 

Lord  Denman,  C.  J. — We  should  be  extremely  unwilling  to  come  to  any  decision 
which  would  have  the  effect  of  making  parish  officers  less  careful  of  documents  intrusted 
to  their  care,  or  which  would  introduce  any  laxity  in  the  admission  of  secondary 
evidence  of  such,  dbcuments  ;  but  I  see  no  danger  of  such  a  result  from  our  saying, 
that,  in  this  case,  the  Sessions  have  come  to  a  proper  conclusion.  Rex  v.  Morton  lays 
down  this  rule,  viz.,  that  there  is  no  rule  which  can  be  made  applicable  to  each  in'di- 
▼idual  case.  The  question  in  such  case  must  be,  whether  reasonable  evidence  has 
been  laid  before  the  justices  to  satisfy  them  that  a  bond  fide  and  diligent  search  has  been 
made  for  a  mbsing  document,  so  as  to  lead  them  to  the  reasonable  conclusion  that  it 
has  been  either  lost  or  destroyed.  Before  receiving  secondary  evidence  of  the  contents 
of  a  written  instrument,  justices  making  an  order  of  removal  should  be  satisfied  that 
there  has  been  a  sufficient  bond  fide  and  diligent  search  for  it  in  the  place  where  it  is  most 
likely  to  be  found.  All  these  are  matters  of  fact,  upon  which  tlie  Sessions,  like  a  judge 
at  nisi  prius,  must  exercise  their  discretion.  I  am  not  satisfied  with  the  distinction 
taken  between  Rex  v.  Denio  and  Rex  v.  Morton,  and  I  think  it  would  have  been  as  well 
if  the  Court  had  held  themselves  bound  by  the  decision  to  which  the  Sessions  had  come. 
But  it  is  objected  that  these  examinations  contained  hearsay  evidence,  and  that  the 
Sessions  received  it.  True,  but  it  was  natural  hearsay ;  hearsay  which  was  a  necessary 
part  of  the  transaction ;  a  part  of  the  proof  that  the  witness  had  made  a  proper  and 
diligent  search ;  and  I  am  distinctly  of  die  opinion,  that,  upon  such  an  occasion,  hearsay 
18  properly  receivable.  Upon  the  whole,  I  am  satisfied,  in  the  first  place,  that  it  would 
liave  been  sufficient  to  have  stated  only  that  the  pauper's  mother  had  given  the  deed 
to  the  master  of  the  workhouse,  and  that  it  had  never  been  seen  since,  and  that  there 
was  no  necessity  for  going  further,  and  giving  any  further  account*  of  it.  But,  in  the 
second  place,  I  am  also  satisfied,  that  what  was  afterwards  stated  in  answer  to  the 
inquiry  of  the  witness,  was  properly  received  in  evidence,  and  that  there  was  quite 
sufficient  to  justify  the  Sessions  in  receiving  secondary  evidence  of  the  contents  of  the 
deed.  I  can  only  regret,  in  this  as  weU  as  some  other  cases,  that  the  Sessions 
should  have  thought  it  necessary  to  submit  their  decision  upon  a  question  of  facts  to 
be  reviewed  by  us,  as,  in  the  case  of  a  verdict  liy  a  jury,  unless  we  could  clearly  see 
that  they  had  done  wrong,  we  should  not  interfere  with  their  decision. 

Patteson,  J. — It  is  not  necessary  to  say  that  every  word  in  this  examination  was 
receivable  in  evidence.  If  there  was  enough  to  satisfy  the  justices  that  a  proper  search 
had  been  made,  and  that  the  document  was  lost,  evidence  of  its  contents  was 
receivable.  No  person  is  living  into  whose  possession  the  document  is  traced,  and  it 
does  not  appear  that  any  one  knows  any  thing  about  it.  But  the  loss  is  sufficiently 
proved ;  and  if  the  answer  of  Susannah  Dencer  was  not  receivable  in  evidence,  and 
was  excluded,  what  then  ?  Why,  it  appears  the  deed  was  seen  last  in  her  possession, 
and  inquiry  is  made  about  it  from  her,  and  it  is  not  produced  or  accounted  for.  The 
&xr  presumption  firom  these  facts  alone  would  be  that  it  was  lost. 
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Williams,  J. — The  question  is,  not  whether  there  be  absolute  proof  that  the  doca- 
ment  was  lost  or  destroyed,  because  that  proof  cannot  be  given,  unless  the  man  be 
produced  who  put  it  in  the  fire  or  tore  it  in  pieces,  but  whether  due  and  reasoiiabk 
diligence  has  been  used  in  the  search  and  inquiry  for  it.  The  pressure  of  this  case  is 
upon  the  answer  given  by  Susannah  Dencer  to  the  inquiries  made  of  her.  If  her 
answer  was  admissible,  then  the  non-production  of  the  document  was  sufficiently 
accounted  for. 

GoLBRiDGB,  J. — I  am  of  the  same  opinion.  This  objection  has  been  argued  upon 
principles  which  do  not  apply.  The  question  is  not  to  be  determined  by  the  strict  rule  asto 
the  inadmissibility  of  evidence  of  declarations  made  by  persons  who  might  themselves  be 
called  as  witnesses.  This  is  a  preliminary  inquiry  for  the  satisfeu^tion  of  the  Court, 
and  from  the  necessity  of  the  case  a  less  strict  rule  may,  without  danger,  be  introduced 
than  would  be  applicable  in  other  cases.  The  question  is,  whether  there  has  been  a 
bond  fide  search  for  the  document  in  the  proper  quarters,  so  as  to  satisfy  the  Court  that 
it  had  neither  been  negligently  overlooked  nor  fraudulently  kept  back.  That  being  ao 
in  every  case,  all  the  particidar  circumstances  must  be  taken  into  account,  to  assirt 
those  who  are  to  decide  the  question.  In  the  present  case,  the  document  is  of  little  or 
no  value,  one  in  which  no  one  had  an  interest,  and  not  likely  to  be  preserved  with 
particular  care.  Suppose  the  answer  of  the  pauper's  mother  had  been, "  Yes,  I  had  it; 
but  I  burned  it  in  the  presence  of  so  and  so,"  naming  ten  persons.  Can  it  be  said 
that  such  a  declaration  would  not  be  admissible,  and  that  those  persons  must  be  called 
as  witnesses  to  prove  the  feust  ?  It  was  settled  in  Bishop  of  Meath  v.  The  Marquis  of 
Winchester  (3  B.  N.  C.  183),  tliat  it  is  not  necessary  to  search  in  that  which  is 
absolutely  the  fittest  place  for  the  document  to  be  kept,  but  ^ere  it  is,  under  the 
circumstances,  likely  to  be  found.   Here  this  was  done. 

Order  of  Sessions  confirmed.{a) 

E.  W. 


BAIL  COURT. 

Michaelmas  Term. — November  17,  1846. 

The  Qubbn  v.  The  Jt7sticbs  of  Chbsbibb. 
(fie  Thos.  Fbbntbough.) 

Bastardy  order,  form  qfSiaiement  as  to  evidence^  Statutes  7^8  Vict.  e.  101,  and  8  Viet.  c.  W. 

The  Stat.  8  Vict.  c.  10,  operating  retrospeetHfely  as  weii  as  prospectively,  renders  valid  aU  ordsnin 
bastardy  nnder  7  4*  8  Viei.  c.  101,  wMeh  in  subtianee  follow  the  form  {No.  8)  yivea  in  Us 
schsdtOe  thereto ;  and  the  blank  1^  m  thai  form  qfter  the  words  **  and  we  haviny,  in  ikspresssm, 
4rc.,  heard  the  evidence  qfsueh  woman,*'  ie  not  necessarily  to  be  filled  vp  by  the  words '« on  oetkt" 
or  **  onqfirmation." 

An  order,  thertfore,  which  contained  the  above  words  only  was  held  strffieient. 

TOWNSEND  hadobtainedanordercallingupon  the  justices  of  Cheshire  to  shew 
cause  why  a  writ  of  certiorari  should  not  issue,  to  remove  into  this  court  an  orda  of 
Sessions  made  upon  an  i^peal  by  Thomas  Fernyhough  against  an  order  of  two  joS" 
tices,  adjudging  him  to  be  the  father  of  a  bastard  child,  &c.  That  order  was  made 
under  stat.  7  &  8  Vict.  c.  101,  and  the  only  part  of  it  material  to  the  present  case  was  as 
follows :  "  And  we  having,  in  the  presence  and  hearing  of  the  said  Thomas  Fernyhough. 
heard  the  evidence  of  such  woman,  and  such  other  evidence  as  she  hath  produced,  id 
having  also  heard  all  the  evidence  tendered  on  behalf  of  the  said  Thomas  Femyhou^ 
and  the  evidence  of  the  said  Ann  Hayes,  the  mother  of  the  said  child,  having  been  cor- 
roborated in  some  material  particular  by  other  testimony  to  our  satis^ction,  do  hereby 
adjudge,"  &c.    The  rule  was  obtained  on  the  ground  that  the  order  did  not  state  tint 

(a)  See  Oatkereole  v.  Miall  (16  L.  J.  179,  Ex. ;  7  Law  T.  89),  as  to  the  search  requisite  for  a 
docoment. 
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the  evidence  was  taken  upon  oath  or  animation,  and  that  therefore  it  fiailed  to  shew 
any  jurisdiction  in  the  justices  to  make  it. 

PasJdey,  on  the  drd  of  June,  shewed  cause,  and  Toumaend  was  heard  in  support  of 
the  rule.— The  following  authorities  were  cited :  Paley  on  Convictions,  33;  1  Stark,  on 
Evid.  p.  10  ;  R.  v.  Venables  (2  Lord  Raym.  1405) ;  R.  v.  Bowen  (5  T.  R.  159)  ; 
R.  V.  Eriswell  (3  T.  R.  707) ;  R.  v.  Bissex  (Say.  304)  ;  R.  v.  Hukott  (6  T.  R.  583) ; 
jR.  V.  M€Mfdnq  (I  Bur.  377)  ;  Ladhroke  v.  James  (Willes,  199)  ;  Sollers  v.  Lawrence 
(id.  413)  ;  -K.  v.  All  Saints,  Southampton  (7  B.  &  C.  785);  R.  v.  Lord  Downshire 
(4  Ad.  &  Ell.  698) ;  Day  v.  King  (5  Ad.  &  Ell.  359)  ;  R,  v.  Toke  (8  Ad.  &  EU.  227)  ; 
R.  V.  Lewis  (id.  881)  ;  R.  v.  Read  (9  Ad.  &  EU.  619)  ;  Christie  v.  Unwin  (11  Ad. 
&  Ell.  373) ;  B.  V.  Silkstone  (2  Q.B.  520) ;  Taylor  v.  Clemson  (id.  996) ;  R.  v.  Rotherham 
(3  Q.B.  776);  R.  v.  The  Justices  of  Bucks  {ante,  i^.  192;  14  L.  J.N.  S.  M.C.45)  ;  Re 
Gray  {ante,  p.  116 ;  14  L.  J.  N.  S.  M.  C.  26)  ;  Re  Tordoff  {ante,  p.  17;  13  L.  J.  N.  S. 
M.  C.  145)  ;  Fletcher  y.Calthrop  {ante,  p.  223;  and  14  L.  J.  N.  S.  M.  C.  49);  Co.  Lit. 
283,  a ;  I  Lilly's  Pract.  Reg.  547  ;  2  Hawk.  P.  C.  c.  46,  ss.  164—169  ;  Dalton's  Jus- 
tice,  c.  6,  8.  6.  (a) 

Cur.  adv,  vult. 

WiGHTMAN,  J.,  subsequently  (June  12)  expressed  an  opinion  that  the  stat  8  Vict. 
c.  10,  cured  all  defects  in  the  order,  if  there  were  any. 

jToiwweiirf.— That  statute  only  renders  valid  all  proceedings  taken  under  stat.  7  &  8 
Vict;  c.  101  ;  "  which  shall  have  been  set  forth  according  to  the  forms  in  the  schedule 
hereunto  annexed,  or  to  the  like  tenour  and  effect."  Now  in  the  form  (No.  8),  which 
is  the  one  applicable  to  the  present  case,  there  is  a  blank  after  the  words  "  heard  the 
evidence  of  such  woman,"  and  no  other  mode  of  filling  that  blank  can  be  suggested, 
except  by  the  words  "  on  oath,"  or  **  on  affirmation." 

Pashley.—ln  R.  v.  Milner  {ante,  p.  338;  2  D.  &  L.  729 ;  and  14  L.J.  N.  S.  M.  C.  157> 
Coleridge,  J.,  expressed  his  opinion  that  the  object  of  that  Act  was  to  cure  all  merely 
technical  defects. 

Cur.  adv.  vult. 

WiGHTMAN,  J.,  now  delivered  judgment.— This  was  an  application  for  a  certiorari 
argued  before  me  at  the  end  of  last  Term,  the  object  of  which  was  to  quash  an  order 
in  bastardy  made  under  the  7  &  8  Vict.  c.  101.  The  objection  made  to  the  order,  that 
it  did  not  state  the  evidence  to  have  been  given  on  oath,  was  founded  upon  my 
decision  in  the  case  of  jR.  v.  The  Justices  of  Bucks.  It  has  become  unnecessary  to  con- 
sider the  questions  raised  and  the  authorities  cited  upon  the  argument;  because  it  appears 
that,  two  days  previously,  the  stat.  8  Vict.  c.  10,  was  passed,  for  the  express  purpose  of 
removing  certain  questions,  which,  according  to  the  preamble  of  that  Act,  had  been 
raised  as  to  the  v^dity  of  orders  made  under  7  &  8  Vict.  c.  101.  The  recital  in  the 
preamble  is  in  these  words :  "  Whereas  divers  questions  have  been  raised  as  to  the  validity 
of  certain  orders  in  bastardy,  made  by  justices,  irader  the  Act  of  the  last  session  of  Parlia- 
ment, intituled  '  An  Act  for  the  further  Amendment  of  the  Laws  relating  to  the  Poor 
in  England'  (7  &8Vict.c.  101),  which  questions  are  wholly  beside  the  merits  of  the  cases, 
and  it  is  desirable  to  remove  such  questions,  and  to  prevent  the  recurrence  of  the 
same,  or  similar  questions,  in  future ;"  and  the  statute  then  proceeds  to  enact  **  that, 
when  any  proceedings  have  been  had  or  taken  before  the  passing  of  this  Act,  or  shall 
hereafter  be  had  or  taken  in  matters  of  bastardy,  under  the  provisions  of  the  said 
recited  Act,  and  shall  have  been  set  forth  according  to  the  forms  in  the  schedule  here- 
unto annexed,  or  to  the  like  tenour  and  effect,  the  same  shall  be  taken  respectively  to  have 
been  and  to  be  vaUd  and  sufficient  in  law."  It  was  argued,  and  in  my  opinion  correctly 
argued,  that  that  statute,  which  is  made  to  operate  retrospectively  as  wdl  as  prospectively, 
cures  the  defect  pointed  out  in  this  order;  because  the  order  substantially,  at  all  events, 
follows  the  form  given  in  the  schedule.  But,  in  support  of  the  rule,  it  was  answered,  that 
that  statute  did  not  apply;  because  a  blank  had  been  left  in  the  form  given  in  the  schedule 
between  the  words  "having  heard  the  evidence  of  such  women"  and  the  words  "and  such 

(a)  See  R.  ▼.  L^ffe  (8  Eut,  193) ;  and  R.  v.  The  Recorder  qfKing^i  Lynn  {ante,  p.  584 ;  and  15  L.  J« 
v.  S.  M.  C.  93). 
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other  evidence,  &c. ;"  vfhich  blank  ought  to  have  been  filled  up  with  the  words  '*  on  otSk" 
or  "  on  affirmation;"  but  I  cannot  concur  in  that  view.  For  what  pur|>ote  the  blank  wu 
left  I  cannot  pretend  to  say;  but  I  certainly  see  nothing  to  warrant  me  in  deciding  tint 
it  must  be  filled  up  by  the  words  "  on  oath/'  or  **  on  affirmatioo."  It  thmfore 
appears  to  me  that  this  order  is  in  accordance  with  the  form  given  in  the  schedule ; 
and  that  that  being  the  case,  the  objection  cannot  now  be  sustained. 

Rule  discharged. 


BAIL  COURT. 

Michaelmas  Term. — November  25,  1845. 

The  Que  ex  v.  Rose  and  Another,  Justices,  &c. 

Bastardy  order,  form  of— Statement  at  to  time  of  appHeatUm — Statutee  7  SfS  Viet,  e,  10 1,  ead 

8  Vict.  c.  10— Notice  qf  eertiorariStat,  13  Geo,  2,  e.  18, ».  5. 
An  order  in  baetardy  under  7  4*  8  Vict,  c.  101,  which  omite  to  etate  thai  the  applieatitmfwrUwt 

made  within  forty  dayefrom  the  eerviee  of  the  summone  on  the  putative  father^  at  required  kjf 

«.  4,  t«  had;  and  the  etat.  8  Vict.  c.  10,  makeeno  difference  in  that  retpeei. 
A  notice  qf  intention  to  move  for  a  certiorari  "ineix  dayt,  or  ae  toon  qfter  at  eountel  can  be  heeri" 

it  tuffieient  within  13   Geo.  2,  e,  18,  «.  5 ;  /or  it  mutt  mean  that  the  motion  wiU  be  made  mt 

within,  but  at  the  expiration  qf,  the  tix  dayu 

FY.  LEE  had  obtained  a  rule,  calling  upon  Thomas  B.  Rose,  Esq.,  and  FliOq) 
•  B.  Broad,  Esq.,  two  justices  of  Staffordshire,  to  shew  cause  why  a  writ  of 
certiorari  should  not  issue,  to  remove  into  this  court  an  order  made  by  them,  adjudging 
Thomas  Pratt  to  be  the  putative  father  of  a  bastard  child.  The  oitler  was  dated  oa 
the  10th  May,  and  recited  that  a  complaint  had  been  made  on  the  22nd  March ;  but 
did  not  state  that  the  application  for  the  order  was  made  within  the  space  of  forty  days 
from  the  service  of  the  summons  on  the  person  alleged  to  be  the  father  of  the  bastard 
chUd.(a) 

Notice  had  been  given,  under  stat.  13  Geo.  2,  c.  18,  s.  5,  that  application  would  be 
made  to  this  Court  for  a  certiorari,  "  in  six  days  from  the  giving  of  this  notice,  or  as 
soon  after  as  counsel  can  be  heard." 

E.  Yardley  now  shewed  cause. — ^This  rule  must  be  discharged.  First,  the  notice  of  the 
application  is  insufficient.  The  statute  requires  "  six  days'  notice  ; "  but,  consistentlj 
with  this  notice,  the  application  might  have  been  made  within  that  time.  But,  secondljr, 
the  order  is  good.  The  objection  is,  that  the  application  does  not  appear  on  the  face 
of  it  to  have  been  made  within  the  time  limited  by  the  4th  section  of  7  &  8  Vict.  c.  101 ; 
but  that  is  not  necessary  ;  if,  in  point  of  fact,  the  application  be  made  in  proper  time, 
that  is  enough ;  and  the  affidavits  shew  that  it  was  so  made  in  this  case.  Everj 
reasonable  intendment  is  to  be  made  in  favour  of  an  order  {R.  v.  Clayton,  3  East,  58)* 
in  which  respect  the  distinction  between  orders  and  convictions  mainly  consiits 
(Paley  on  Convictions,  128,  129,  3rd  ed.)  ;  and  therefore  a  summons  of  the  party  will 
be  intended  in  an  order,  unless  the  contrary  appear ;  but  on  the  face  of  a  convictioo, 
the  summons  must  be  distinctly  stated.  (2  Nol.  P.  L.  299 ;  jR.  v.  Venables,  8  Mod.  378) 
The  form  given  in  the  schedule  to  8  Vict.  c.  10,  does  not  affect  the  question;  it  is 
directory  only,  and  all  forms  "to  the  like  tenour  and  effect "  are  rendered  valid  by 
that  Act. 

F.  V.  Lee,  contrk.— 1.  The  notice  is  sufficient.  It  adopts  the  language  of  the 
statute ;  and  the  words  "  or  as  soon  after  as  counsel  can  be  heard  "  make  it  quite  dear 
that  the  application  was  not  to  be  made  until  the  six  days  had  expired.  [Yar^ 
quoted  Re  Flounders  (4  B.  &  Ad.  865  ;  1  Nev.  &  M.  592).]     2.  No  rule  is  better  settled 

(a)  lo  the  fonn  (No.  8)  in  the  schedule  annexed     duly  senred  with  the  said  summons  wUki*  40  itfi 
to  sut.  8  Vict.  c.  10,  that  sUtement  is  thus  made :     from  this  day,  &c." 
*'  And  whereas  the  said  having  been 
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tiiaii  that  the  orders  of  justices  must  shew  jurisdiction  upon  the  face  of  them ;  and  this 
yrder  fails  to  do  so  ;  because  the  jurisdiction  of  the  justices  to  make  the  order  depends 
upon  the  application  being  made  within  the  limited  time.  By  section  4  of  7  &  8  Vict. 
3.  101.  the  justices  are  prohibited  from  making  any  order,  "unless  applied  for  at  the 
said  petty  sessions  within  the  space  of  40  days  from  the  service  of  the  summons,  after 
the  birth  of  the  bastard  child,  on  the  person  alleged  to  be  the  fiither  of  such  bastard 
shild."  The  8th  Vict.  c.  10,  it  is  true,  cures  all  defects  in  orders  which  are  in  the 
same  form  as  those  ^ven  in  the  schedule,  or  to  the  like  tenour  and  effect ;  but  this 
3rder  is  not  to  the  like  tenour  and  efifect,  because  it  altogether  omits  a  material  state- 
ment which  is  contained  in  the  statutory  form. (a) 

Pattbson,  J. — ^The  case  of  Be  Flounders  is  distinguishable,  for  there  the  notice 
vras  not  a  six  days'  notice  at  all ;  it  was  a  notice  given  on  the  first  day  of  Term, 
of  an  intention  to  move  on  that  day.  Here  the  notice  must  mean  that  the  application 
viU  be  made  after  the  expiration  of  six  days,  and  it  is  therefore  sufficient.  Upon'  the 
[ither  point,  it  seems  to  me  that  the  omission  to  state  that  the  order  was  applied  for 
srithin  the  time  limited  by  the  4th  section  is  fatal ;  for  it  is  quite  clear  that  the 
justices  had  no  jurisdiction  unless  the  application  was  made  within  that  time.  The  form 
p:ven  by  the  recent  Act  (8  Vict.  c.  10)  contains  such  a  statement ;  and  as  the  object 
jf  that  statute  was  to  cure*  any  technical  defects  in  orders  which  substantially  followed 
the  forms  given  by  that  Act,  it  is  clear  that  such  a  statement  was  considered  material, 
ind  that  the  omission  of  it  cannot  be  cured  by  that  statute.  As  to  the  distinction ' 
between  orders  and  convictions,  referred  to  in  argument  upon  the  authority  of  Mr. 
Pkley,  this  Court  has  lately  inclined  to  consider  orders,  in  their  nature  final,  rather  as 
oonvictions  than  as  orders.  I  would  not  say  that  such  an  order  as  this  is  for  all  pur- 
poses a  conviction ;  but  at  all  events  it  is  not  very  unlike  one.  Still,  if  this  objection 
did  not  go  to  the  jurisdiction  of  the  justices,  I  should  have  felt  great  difficulty  in 
fielding  to  it ;  but  as  it  does,  I  think  it  as  fataJ  to  an  order  as  to  a  conviction ;  and 
die  rule,  therefore,  must  be  made  absolute. 

Eule  absolute. 

B. 


COURT  OF  QUEEN'S  BENCH. 
Hilary  Term^  1846. 
Thb  Qusxn  v.  £.  BaiDGMAN  and  Two  Gtbbbs,  Justices  of  Suffolk. 

Battardy^l  Sf  8  Viet.  c.  101,  8  Viet.c,  10— Juttice§  acting  without  evidence. 

Vp<m  am  application  by  a  woman  under  7^8  Vict.  c.  101,  for  on  order  upon  the  putatiee  father ^  it 
wot  objected  that  a  prior  order  had  been  made  on  the  tame  complaint ,  and  aflerwardt  quashed,  and 
that  evidence  was  therrfore  neeeeeary  to  ehew  that  it  woe  quashed  for  drfect  inform  under  8  Vict. 
e.  10,  «.  2.    No  aueh  evidence  being  offered,  thejutticee  refused  to  hear  the  complaint. 

Beid,  upon  a  rule  for  a  mandamus,  that  they  were  not  justified  in  acting  upon  their  own  personal 
knowledge  of  the  existence  qfsuch  order  and  requiring  such  proof,  and  that  they  were  bound  to 
hear  the  application. 

COUCH  had  obtained  a  rule  nisi  for  a  mandamus,  directing  the  defendants,  three 
of  the  justices  in  and  for  the  county  of  Suffolk,  usually  acting  for  the  petty 
sessional  division  of  Blackburn,  in  the  said  county,  to  hold  a  petty  sessions  in  and  for 
the  said  division,  as  by  adjournment  from  the  petty  sessions  held  by  them  at  Ixworth, 
in  and  for  the  said  division,  on  the  17th  of  November,  1845,  and  to  enter  such 
adjournment  as  might  be  necessary  for  that  purpose  ;  and,  at  such  petty  sessions,  to 

(a)  Another  objection  taken  to  the  order  was,  in  a  hundred,  part  of  which  was  oat  of  his  jnris- 

that  as  it  appeared  by  the  affidavits  that  Mr.  Rose  diction,  the  justices  who  made  the  order  were  not, 

iraf  only  the  stipendiary  maslstrate  appointed  by  at  the  time,  actine  at  a  petty  sessions  for  a  petty 

itat.  3  Viet.  e.  15,  to  aet  within  the  borough  of  sessional  division  of  the  county  of  Stafford ;  but  the 

Btoke-npon-Trent  and  certain  parts  adjoining,  and  judgment  proceeded  cxcloiiTely  on  the  other  points. 
Itet  the  place  where  the  order  was  made  was  situate 
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hear  and  adjudicate  upon  the  appHcation  made  to  the  said  justices  at  the  said  petty 
sessions  held  on  the  17th  of  Novemher,  on  behalf  of  Harriett  Warren,  single  woman, 
for  an  order  upon  James  Boreham,  as  the  putative  father  of  a  bastard  child,  bom  of  the 
body  of  the  said  Harriett  Warren. 

It  appeared  by  the  affidavits,  that  on  the  6th  of  November,  1845,  Harriett  Warren 
appUed  to  the  justices  acting  in  and  for  the  ^tty  sessional  division  of  Blackburn,  within 
-which  she  resided,  for  an  order  of  maintenance  on  James  Boreham,  whom  she  alleged 
was  the  father  of  her  bastard  child,  bom  on  the  28th  of  December,  1844.  He  was 
duly  summoned,  and  attended  on  the  17th  of  November;  and  at  the  commencement  of 
her  case,  his  attorney  objected  to  it  being  heard,  unless  the  complainant  shewed  that  a 
prior  order,  which  he  (the  defendant's  attomey)  stated  had  been  made,  had  been 
quashed  for  defect  in  form. 

Two  of  th^^  three  justices  present  had  been  present  at  the  petty  sessions  when 
the  former  order  was  made,  and  no  evidence  of  why  it  was  quashed  being  produced, 
the  Petty  Sessions  refused  to  hear  the  application.  The  affidavits  did  not  shew  wfaj 
the  order  had  been  quashed. 

Gurdon  now  shewed  cause. — If  the  order  was  quashed  on  the  merits,  it  would  have 
been  conclusive,  as  8  Vict.  c.  10,  s.  2,  only  gives  power  to  hear  a  second  application 
where  the  former  order  has  been  quashed,  "  not  on  the  merits."  The  justices,  having 
been  parties  to  the  making  of  the  former  order,  were  justified  in  requiring  that  the  com- 
I^ainant  should,  by  proof,  bring  the  case  within  the  8  Vict.  c.  10.  Their  jurisdiction 
to  entertain  the  application  when  the  quashing  was  proved  might  be  a  matter  of  doubt, 
as  it  would  depend  upon  the  somewhat  nice  question  of  whether  it  was  quashed  upon 
the  merits  or  not ;  and  where  there  is  a  doubt  as  to  the  jurisdiction,  a  numdatnua  will 
not  be  granted.     (Rex  v.  The  Justices  of  Buckinghanukire,  2  D.  &  R.  689.) 

Couch,  in  support  of  the  rule. — ^The  appHcation  was  made  under  7  &  8  Vict,  c  101, 
for  it  was  withm  twelve  months  of  the  birth  of  the  child.  8  Vict.  c.  10,  s.  2,  only 
applies  where,  but  for  that  Act,  the  time  would  have  expired.  The  justices  had  bo 
right  to  act  without  evidence,  and  the  party  making  the  objection  of  estoppel  was 
bound  to  prove  it  At  any  rate,  since  it  does  not  appear  that  the  prior  order  was 
quashed  on  the  merits,  a  mandamus  ought  to  go,  for  that  is  a  matter  to  be  decided  by 
the  justices. 

Williams,  J. — If  the  justices  did  in  this  case  act  on  their  own  knowledge,  and 
suppose  that  they  must  take  notice  of  the  previous  order  they  themselves  had  made,  it 
was  a  very  venial  error  into  which  gentlemen  who  were  not  professional  might  easily 
/all.  It  may,  however,  be  material  to  consider  the  effect  of  the  disposing  of  such  former 
order,  upon  the  second  application  ;  and  this  rule  must  be  made  absolute,  to  give  an 
opportunity  of  raising  that  question.  It  may  be,  the  conclusion  the  justices  came  to 
was  right ;  but  there  is  sufficient  doubt  to  induce  me  to  grant  this  rule,  and  give  them 
the  trouble  of  hearing  the  case  again. 

Rule  absolute, 

E.  W. 


BAIL  COURT. 

Trinity  Term.— June  8,  1845. 
The  Qubbn  v.  Walker  and  Others,  Justices  of  Lancashire. 

Batiardy^Prior  applicaii(m^2  Sf  3  Viet.  c.  85 ;  7  ^  8  Vict.  c.  101. 

An  application  by  the  guardiam/or  an  order  qfa^liatUm  under  2  Sf  Z  Vict.  e.  85,  wJUcA  wm 
r^fiuedf  Held,  not  to  preclude  the  mother  making  an  application  under  7  8f  S  Viet.  c.  101,  if 
made  within  the  time  limited  hy  the  second  eection,  A  mandamue  iuued  to  compel  thejustieee  ie 
heariueh  tgtplieation, 

KULE  had  been  obtained  by  Archbold,  calling  upon  Richard  Walker,  John 
Orundy,  and  James  Openshaw,  Esquires^  three  of  the  justices  in  and  for  tiie 
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county  of  Lancaster,  and  usually  attending  at  a  meeting  for  the  petty  sessional  division 
of  Bury,  in  the  said  county,  to  shew  cause  why  a  mandamus  should  not  issue,  command- 
ing them  to  proceed  upon  on  application  made  to  them  at  a  petty  sessions  held  on  the 
31st  of  January,  1845,  by  Anne  Openshaw,  single  woman,  for  an  order  upon  William 
Porter  Holt,  as  the  putative  father  of  a  male  bastard  child,  and  to  hear  and  determine 
such  application  in  petty  sessions  to  be  held  for  the  said  division,  as  by  adjournment 
from  the  said  petty  sessions,  held  on  the  3 1st  of  January.  The  affidavit  in  support  of 
the  rule  shewed  tiiat  the  bastard  was  bom  about  the  26th  of  March,  1844  ;  that  on 
the  9th  of  August,  in  that  year,  the  child  having  become  chargeable  to  the  parish  of 
Elton,  within  the  Bury  Union,  the  guardians  of  that  imion  having  given  due  notice  of 
their  intention,  applied  under  2  &  3  Vict.  c.  85,  s.  1,  for  an  order  upon  the  putative 
father  to  reimburse  the  union  for  the  maintenance  and  support  of  the  child.  On  that 
day,  William  Porter  Holt  appeared  at  the  petty  sessions,  and  at  his  request  the  case 
was  referred  to  the  Quarter  Sessions,  and  he  entered  into  the  necessary  recognizances. 
On  that  day  the  7  &  8  Vict.  c.  101,  was  passed ;  but  according  to  s.  76,  it  did  not  come 
into  operation  until  the  10th  of  August.  The  case  was  adjourned  from  the  next  quarter 
sessions,  held  the  21st  of  October,  until  January,  when  it  was  heard,  and  the  order 
refused. 

On  the  18  th  of  January,  1845,  Anne  Openshaw,  the  mother,  obtained  a  summons  under 
7  &  8  Vict.  c.  101,  s.  2,  (a)  against  the  same  William  Porter  Holt,  and  in  accordance 
with  it,  he  attended  by  counsel  at  the  Bury  petty  sessions  on  the  31st  of  January. 
The  Petty  Sessions  refused  to  hear  the  application,  on  the  ground  that  the  refusal  of 
the  Quarter  Sessions  was  conclusive  and  final,  upon  which  the  present  rule  was  obtained, 
against  which 

Martin  and  Gray  now  shewed  cause. — The  refusal  was  right,  as  the  former  order 
was  decisive.  (Rex  v.  Tenant,  2  Str.  716  ;  Eex  v.  Jenkin,  Gas.  temp.  Hardw.  301.) 
The  former  application,  although  made  by  the  guardiansj  was  substantially  the  appli- 
cation of  the  mother.  The  guardians  cannot  now  apply,  so  that  it  is  evident  the 
double  remedy  was  not  intended  to  exist.  If  this  rule  be  made  absolute,  the  mother 
would  have  an  independent  right  to  apply,  even  if  the  former  order  had  been  made. 
Tet  the  7  &  8  Vict.  c.  101,  s.  9,  enacted  that  that  Act  should  not  refer  to  proceed- 
ings pending,  which  this  was  at  the  time  the  Act  passed.  [Wiohtman,  J.»- 
Supposing  an  order  had  been  made  in  favour  of  the  guardians,  that  would  have  been  in 
force  so  long  onlyas  the  child  was  chargeable.  The  condition  of  the  order  in  favour  of  the 
mother  is,  by  s.  5,  that  the  child  is  not  chargeable.  A  case  may  arise  where  the  mother 
undertakes  to  keep  the  child,  and  relieve  the  guardians,  and  then  finds  herself  unable 
to  do  so — may  she  not  then  apply  under  this  Act  ?]  The  old  order  would  not  cease  to 
have  effect ;  it  would  revive  on  the  child  becoming  chargeable  again.  The  very  hardship 
alluded  to  does  arise  in  case  of  children  bom  more  than  six  months  before  the  passing 
of  the  Act. 

Archbold,  in  support  of  the  rule. — ^There  has  been  no  adjudication  by  the  Quarter 
Sessions  on  the  application  by  the  guardians;  the  Sessions  merely  refused  to  make  an 
order,  so  that  it  would  be  impossible  to  set  that  decision  up  as  an  answer  to  the 
application  by  the  woman,  under  the  4  &  5  Wm.  4,  c.  76,  and  the  2  &  3  Vict.  c.  85. 
The  woman  was  no  party  to  the  application  ;  she  was  merely  a  witness,  and  derived  no 
benefit  from  the  order  on  die  putative  fitther ;  but  under  the  7  &  8  Vict.  c.  101,  she  is  the 
party  who  alone  has  a  right  to  complain,  and  she  herself  receives  the  amoimt  ordered 
to  be  paid.  The  justices,  by  die  latter  Act,  have  no  discretion  upon  the  subject;  they  are 
boimd  to  hear  the  application  of  the  modier. 

(a)  Section  2  is  as  follows:  "That  any  sioele  clty,boroagli,  or  place  in  which  she  may  reside,  for  a 

woman  who  may  be  with  child,  or  who  may  be  de-  summons  to  be  senred  on  the  man  allied  by  her  to 

livered  of  a  bastard  cUld  after  the  passing  of  this  be  the  father  of  sach  child ;  and  if  such  appUcatioii 

Act,  or  who  has  been  delivered  of  a  bastard  child  be  made  before  the  birth  of  the  child,  the  womaa 

within  the  period  of  six  calendar  months  before  the  shall  make  deposition,  upon  oath,  stating  who  it 

passing  of  this  Act,  may,  either  before  the  birth,  or  the  father  of  sneh  child ;  and  snch  justice  of  the 

at  any  time  within  twelve  months  from  the  birth  of  peace  shall  then  issue  his  summons  to  the  persoa 

•neh  child,  or  at  any  time  thereafter,  upon  proof  alleged  to  be  the  fiithcr  of  such  child,  to  appear  at  a 

that  the  man  alleged  to  be  the  father  of  such  child  petty  sessions  to  be  holden  after  the  expiration  of 

has,  within  twelve  months  next  after  the  birth  of  six  days,  at  least,  for  the  petty  sessional  dUMsioBv 

such  child,  paid  money  for  its  maintenance,  make  dty,  borough,  or  other  place  in  which  such  Justice 


app] 
the 


tlication  to  any  one  justice  of  the  peace  acting  for      usually  acts.* ' 
petty  sessional  division  of  the  county,  or  for  the 


eoe  BiAGISTRATES*  GASES. 

WiGHTMAN,  J. — It  seems  to  me,  according  to  the  words  of  the  7  &  8  Vict.  c.  101, 
I  am  bound  to  make  the  rule  absolute.  By  the  second  section  of  that  Act,  on  the 
application  by  the  mother  of  a  bastard  child,  within  twelve  montSs  after  the  birth  of 
the  child,  or  within  six  months  before  the  passing  of  the  Act,  tl-e  justice  is  required  to 
grant  an  order,  summoning  the  putative  fiather  to  appear  before  tlio  Petty  Sessions ;  and 
by  a  subsequent  section,  the  Sessions  are  required  to  hear  the  evidence  which  she  may 
adduce,  and  entertain  or  dismiss  her  application.  In  the  present  instance,  the  Sessions 
had  refused  to  do  so,  considering  that  they  were  bound  by  a  decision  to  which  the  Court 
of  Quarter  Sessions  had  come  upon  a  former  application  at  the  instance  of  the 
guardians  of  the  union,  for  an  order  on  the  putative  father  to  reimburse  their  expenses. 
It  is  contended  that  some  inconvenience  might  issue,  were  the  Sessions  to  entertain 
this  application,  as  section  9  enacts  the  previous  orders  shall  be  valid ;  and  thus,  if  an 
order  could  be  made  in  favour  of  the  guardians,  and  another  in  favour  of  the  mother, 
there  might  be  two  orders  for  the  same  purpose  existing  cit  the  same  time.  But  as  in 
the  present  case  the  Quarter  Sessions  have  made  no  order,  I  do  not  think  that  it  is 
necessary  for  me  to  determine  that  question.  It  seems  to  me  that  the  words  of  the  Act 
leave  no  discretion,  that  the  mother  is  within  them,  and  is  entitled  to  make  the  appli- 
cation, which  the  Sessions  are  bound  to  entertain,  and  that  the  present  rule  must  there- 
fore be  absolute.  Rule  absolute. 


BAIL  COURT. 

Trinity  Term.— June  9,  1846. 

Thb  Quben  v.  Thb  Justices  of  Cheshire. 

Practiee-^Mandamtu — Sertfiee  of  notice  of  appeal  under  7^8  Viet.  c.  101. 

At  a  testione  held  in  January,  the  Court  diimistfd  an  appeal  againet  an  order  in  baetardy,  yitiny  the 
appellant*  the  option  qf  elating  a  eaaefor  the  Court  of  Queen's  Bench,  or  applying  for  a  numdamu. 
In  Batter  Term  (April  30)  a  mandamue  u>a»  applied  for  by  the  appellant :     Held,  not  too  late. 

Notice  qf  appeal  under  7  S^S  Vict.  c.  101,  «.  6,  need  not  be  eerved  upon  the  mother  pereonally,  U 
ie  sufficient  iflrfl  at  her  usual  place  qf  abode. 

ON  the  trial  of  an  appeal  agamst  an  order  of  bastardy,  under  7  &  8  Vict  c  101, 
the  justices  for  the  county  of  Chester  refused  to  hear  the  appellant,  because 
notice  of  appeal  had  not  been  served  upon  the  mother  personally,  but  only  left  at  her 
usual  place  of  abode.  The  order  was  confirmed,  subject  to  a  case  on  the  point  as  to 
the  service,  or  to  an  application  for  a  mandamus,  at  the  option  of  the  appellant. 

In  Easter  Term  (April  30),  Townsend  obtained  a  rule  nisi  for  a  mandamus,  against 
which 

Egerton  now  shewed  cause. — The  decision  of  the  Sessions  cannot  be  supported,  but 
the  application  is  too  late.  Reasonable  promptitude  is  requisite,  although  there  is  no 
geneml  rule  as  to  the  time.  {Reg.  v.  The  Justices  of  the  West  Riding,  2  Q.  B.  505.)  He 
cited  also  Reg.  v.  Kesteven  (3  Q.  B.  810,  suprcl,  8) ;  Rex  v.  The  Justices  of  the  West 
Riding  (1  A.  &  E.  606) ;  Rex  v.  The  Justices  of  Suffolk  (6  A.  &  E.  606). 

Townsend,  in  support  of  the  rule. — Reg.  v.  The  Justices  of  the  West  Ridisf 
(2  Q.  B.  505)  is  in  favour  of  this  rule,  as,  although  a  Term  had  elapsed,  the  Court 
allowed  the  argument  for  a  mandamus  to  proceed.  Reg.  v.  Kesteven  is  distinguishable, 
as  the  option  was  not  given  as  here.  In  Rex  v.  The  Justices  of  Pembrokeshire  (2  B. 
&  Ad.  391),  the  Court  intimated  that  they  would,  under  some  circumstances,  direct  a 
mandamus  to  state  a  case,  or  they  might  order  them  to  hear  the  appeal. 

WiGHTMAN,  J.— This  rule  must  be  made  absolute.  Rex  v.  The  Justices  ofPembrokt' 
shire  supports  the  view  I  take.  The  Sessions  decided,  subject  to  a  case,  or  giving  the 
party  the  option  to  apply  for  a  mandamus.  There  was,  therefore,  a  twofold  subject  d 
consideration  for  the  appellant  to  determine — and  he  should  have  sufficient  time  to  con- 
sider either  alternative.  The  lapse  of  time  was  much  the  same  as  here  in  Reg.  v.  Tke 
Justices  of  the  West  Riding.  I  will  not  lay  down  any  general  rule ;  but,  under  the 
circumstances,  I  do  not  think  this  application  is  too  late. 

Rmleaksohte. 
S.W. 
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BAIL  COURT. 

Trinity  Term.— June  29,  1845. 
The  Queen  v.  The  Justices  op  Lindsey. 

Certiorari — Appeal, 

A  local  Act,  immediately  after  several  clauses  relating  to  summary  proceedings  before  Justices, 
etmiamed  a  clause,**  that  no  proceedings  in  pursuance  qfthis  Act  shall  be  quashed  or  vacated 
for  want  of  form,  nor  shall  the  same  be  removed  by  certiorari,  or  otherwise,  into  any  qf  the  superior 
courts.*'  A  subsequent  clause  gave  an  appeal  to  the  Q^arter  Sessions  to  parties  aggrieved  by  the 
commissioners  under  the  Act :  Held,  that  the  clause  taking  away  the  certiorari  applied  to  all 
proceedings  under  the  Act,  and,  therrfore,  no  proceedings  upon  an  appeal  could  be  removed, 

A  RULE  had  been  obtained  calling  on  the  justices  of  Lindsey  to  shew  cause  why 
a  certiorari  should  not  issue  to  remove  an  order  of  Quarter  Sessions  made  on  an 
appeal  against  an  assessment  made  by  the  Commissioners  of  the  Fen  Courts,  under  6  &  7 
Vict.  c.  Ixxvi.  (local  and  personal,  public),  being  an  Act  for  draining  and  improving 
certain  fen  lands  in  the  county  of  Lincoln.  The  Act  contains  several  clauses  as  ta 
summary  convictions  before  justices,  and  then  sec.  158  follows :  "  That  no  proceeding  in 
pursuance  of  this  Act  shall  be  quashed  or  vacated  for  want  of  form,  nor  shall  the  same 
be  removed  by  certiorari,  or  otherwise,  into  any  of  the  superior  courts."  By  sec.  161, 
the  right  of  appeal  is  given  to  the  Quarter  Sessions. 

Wildman  shewed  cause. — ^I'he  writ  of  certiorari  will  not  lie,  as  by  the  158th  section 
it  is  expressly  taken  away,  in  respect  of  any  proceeding  •*  in  pursuance  of  the  Act" 
The  order  of  Sessions  upon  an  appeal  under  the  Act  is  such  a  proceeding.  The  Court 
then  called  upon 

Willmore  to  support  the  rule. — ^The  writ  of  certiorari  can  only  be  taken  away  by 
express  words.  The  term  "  proceeding,"  in  sec.  158,  does  not  include  an  adjudication 
on  appeal  at  sessions.  In  statutes  intended  to  take  away  the  certiorari  upon  proceed- 
ings on  appeal,  the  clause  is  put  after  the  clause  giving  the  appeal,  and  additional 
Words  are  used  besides  •*  proceedings ;"  as  "judgment,"  in  7  &  8  Wm.  3,  c.  6,  8.  7 
(Recovery  of  Small  Tithes),  and"  adjudication,"  in  7  &  8  Geo.  4,c.  30  (the Malicious 
Trespass  Act).  [Wightman,  J. — Suppose  the  158th  section  had  come  after  the 
appeal  clause,  or  had  been  the  first  in  the  Act  ?]  That  might  have  been  different ;  but 
Bs  it  is  placed,  there  is  something  definite  to  apply  it  to,  and  the  extended  operation 
sought  for  by  the  other  side  is  unnecessary. 

Cur.  adv.  vult, 

Wightman,  J.,  on  a  subsequent  day  (June  9),  delivered  judgment.— The  only  ques- 
tion in  this  case  was,  whether  the  order  of  Sessions  made  upon  an  appeal,  by  the  party 
grieved,  against  an  assessment  of  the  Fen  Commissioners,  under  the  local  Act  of  6  &  7 
Vict.  c.  Ixxvi.  is  removable  by  certiorari  ;  that  is,  whether  the  clause  taking  away  the 
certiorari  applies  to  proceedings  on  appeal.  The  158th  clause  takes  away  the  cer^ 
tiorari  as  to  "any  proceedmg  in  pursuance  of  the  Act."  It  comes  after  several 
clauses  relating  to  proceedings  and  convictions  before  magistrates,  and  before  the  clause 
giving  an  appeal  to  the  Quarter  Sessions,  to  persons  aggrieved  by  any  adjudication 
of  the  justices  or  proceedings  of  certain  commissioners,  and  it  was  contended  that  the 
clause  taking  away  the  certiorari  applied  only  to  proceedings  before  justices,  mentioned 
in  the  previous  clause,  and  not  to  the  proceedings  upon  appeals  to  the  Quarter  Sessions 
which  were  mentioned  in  a  subsequent  clause.  But  I  am  of  opinion  that  the  clause 
taking  away  the  certiorari  has  a  general  application  to  all  proceedings  under  the  Act. 
The  words  in  their  ordinary  sense  would  include  all ;  and  if  they  did  not,  this  anomaly 
would  follow,  that  if  unappealed  against,  no  proceedings  before  justices  could  be 
removed ;  but  when  appealed  against,  they  might,  in  effect  and  indirectly,  be  removed* 
which  the  legislature  could  hardly  have  intended.  The  rule  for  the  certiorari  must 
therefore  be  discharged. 

Rule  discharged. 


INDEX. 


ACCOUNT. 
By  guardians,  67 

ACTION  AGAINST  JUSTICES. 
Notice  of,  639,  641 

ADJUDICATION  OF  SETTLEMENT. 
In  an  order  of  removal,  41 

ADMISSION. 
In  grounds  of  appeal,  147 

AFFIDAVIT. 
Baud  jurat  of,  519 

APPEAL.  ^ 
If  upon  the  trial  of  an  appeal  against  an  order 
of  remoyal,  ihe  respondents  admit  that 
upon  any  one  of  the  grounds  of  appeal  they 
eannot  support  their  order,  and  therefore 
apply  to  have  it  quashed,  the  appellants 
have  no  right  to  waive  that  ground,  and 
insist  that  the  Court  of  Quarter  Sessions 
shsdl  dispose  of  other  grounds  of  appeal, 
going  to  the  merits,  hut  the  order  may  he 
quawed  at  once ;  and  this  Court  will  not 
interfere  hy  mandamus  to  compel  the 
justices  to  enter  continuances  and  hear  the 
appeal.  Reg.  v.  Ckurchwardena  of  fVtUing- 
iaraugh,  430 

Grounds  op. 

1.  Where  the  ajjpellants  rely  on  a  variance  in 
the  examination,  they  must  specifically  set 
it  out.  B^.  V.  KeUerby,  326 

2.  The  rule  laid  downing,  v.  StapUFUzpaine 
(2  Q.B.  488),  that  where  the  ^oundi^  he- 
sides  a  general  objection  to  the  insufBciency 
of  the  examinations,  point  out  specific  de- 
fects in  them,  no  other  defects  than  those  so 
pointed  out  can  he  relied  on,  is  to  be  ad- 
nered  to ;  and 

Therefore,  after  such  a  general  objection, 
specific  objections  to  the  evidence  of  chaige- 
ability,  and  for  the  want  of  due  search 
after  the  husband's  settlement,  were  held  to 
preclude  the  appellants  from  objecting  at 


the  trial  to  the  validity  of  the  statement  if 
the  hiring  and  service,  or  that  the  examina*' 
tions  were  not  taken  before  justices  having 
jurisdiction,  or  that  it  did  not  appear  that 
the  pauper,  a  marks-woman,  had  had  her 
examination  read  over  to  her  before  she 
made  her  mark  to  it.  Reg,  v.  InhabUanU 
of  Birmingham^  451 

Notice  of  Grounds  of. 
The  notice  of  grounds  of  appeal  against  an 
order  of  removal  must  be  signed  by  a 
majority  of  the  churchwardens  and  over- 
seers of  the  appellant  parish,  in  all  eases  in 
which  the  parish  is  one  of  several  forming 
a  union  under  the  Poor  Law  Amendment 
Act.  The  words  of  the  81st  section  of  that 
Act— "any  three  or  more  of  such  guar- 
dians"— apply  only  to  the  case  of  a  single 
parish ;  and  it  is  only  under  the  Gilbert  Act 
that  a  sole  guardian  has  authority  to  give 
such  notice.  The  sig;nature  of  a  tnird  j>er- 
son,  though  purportmg  on  the  face  of  it  to 
be  for  one  of  the  proper  officers,  is  not 
sufficient,  at  all  events  without  proof  of 
the  authority  of  such  third  person.  Reg. 
V.  Justices  Of  Sum^y  4 

Notice  of. 
1.  By  sec.  38  of  the  9  Geo.  4,  c.  40,  two  justices 
are  empowered  to  examine  any  lunatic 
pauper,  and  to  direct  him  to  be  conveyed  to 
the  County  Lunatic  Asylum,  and  to  ascertain 
the  place  of  his  settlement,  and  make  an 
order  upon  the  overseers  of  such  place  for 
the  weekly  payment  of  a  sum  for  sodi 
lunatic's  care,  maintenance,  &c.  By  sec.  64^ 
a  power  of  appeal  against  such  order  is 
given  in  these  words :  ^  Provided  alwayiL 
tiiat  the  churdiwardens  and  overseen  of 
the  parish  in  which  the  iustices,  or  the 
major  part  of  them,  shall  adjudge  any 
insane  person  to  be  settied,  may  appeal 
against  such  order  to  the  general  quarter 
sessions  of  the  peace,  to  be  holden  for  the 
county  where  such  order  shall  be  made^  in 
like  manner,  and  under  like  restrictions 
and  regulations  aa  against  any  order  of 
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removal,  giving  reasonable  notice  thereof  to 
the  clerk  of  the  peace  of  such  county,  who 
shall  be  respondent  in  such  appeal,  which 
appeal,  the  justices  of  the  peace,  assembled 
at  the  said  general  quarter  sessions,  are 
hereby  authorized  ana  empowered  to  hear 
and  determine  in  the  same  manner  as 
appeals  against  orders  of  removal  are  now 
heard  and  determined."  By  the  rules  of 
the  West  Riding  of  Yorkshire  Sessions,  ten 
days'  notice  of  appeal  was  requited,  and  by 
the  4  &  5  Wm.  4,  c,  76,  it  is  provided  that 
before  any  pauper  shall  be  removed  by 
virtue  of  an  order  of  removal,  a  copy  of 
the  order,  together  with  a  copy  of  the  ex- 
aminations, shall  be  delivered  twenty-one 
days  prior  to  such  removal,  and  that  the 
grounds  of  appeal  shall  be  served  fourteen 
days  at  least  before  the  sessions. 

BemblCy  that  the  provisions  as  to  appeals 
contained  in  the  4  &  5  Wm.  4,  c.  76,  do  not 
apply  to,  and  are  not  incorporated  with,  the 
9  Geo.  %  c.  40,  and  that  an  order  under  the 
latter  statute  having  been  served  on  theldth 
of  March,  and  the  next  sessions  being  on 
the  7th  of  April,  twenty-five  days  wter- 
wards,  the  appellants  ought  to  have  ap- 
pealed at  those  sessions,  and  were  not 
justified  in  availing  themselves  of  the  time 
allowed  under  the  4  &  5  Wm.  4,  c.  76,  and 
in  appealing  at  the  Midsummer  sessions. 
Beg,  V.  Jfuticea  of  West  Riding  of  York- 
«Atr0,493 

\.  Anotice  of  appeal  commencing^'Takenotice, 
that  we,  being  a  majority  of,  and  acting  for 
andonbehalf  of  the  cnurch  wardens  and  over- 
seers of  the  poor  of  the  parish  of  Saint  Anne, 
Westminster,"  &c.  is  sufficient,  notwith- 
standing the  appeal  is  presumed  to  be  the 
act  of  3ie  whole  body  of  churchwardens 
and  overseers. 

Where  the  Court  of  Quarter  Sessions  dis- 
misses an  appeal  upon  an  objection  taken 
to  the*  sufficiency  of  the  notice,  the  Court 
will,  if  the  notice  be  good,  direct  a  manda- 
mus to  go  commanding  the  justices  to  enter 
continuances  and  hear  the  appeaL  Reg.  v. 
Justices  of  Surrey,  491 


Practicb. 

Justices  are  bound  ex  parte  to  enter  and  respite 
an  appeal  against  an  order  of  removal  at 
the  quarter  sessions  next  after  the  'service 
of  the  order,  although  more  than  thirty-five 
days  mav  have  elapsed  ;  and  a  notice  of 
appeal  given  in  time  for  the  next  sessions 
after  such  entry  and  respite,  is  sufficient, 
and  the  appeal  ought  then  to  be  heard. 
Reg,  V.  Justices  of  £ondony  548 

Ground  of,  309 

Notice  of,  132 

Notice  of,  by  whom  to  be  signed,  332 

Mandamus  to  Recorder  to  hear,  126 

B«moval  of,  by  certiorari,  603 


APPRENTICESHIP. 

Settlement  bt. 

A  parish  apprentice,  after  serving  his  master 
(a  baker)  for  about  eighteen  months,  left 
his  master's  service  by  hb  mastei's  con- 
sent, but  no  assignment  or  transfer  of 
the  articles  to  a  new  master  was  ever  made 
or  executed.  Aftersuch  service,  the  paoper 
served  another  person,  and  then  returned 
to  his  master,  whilst  he  continued  to  carry 
on  the  same  trade,  and  served  him  as  & 
porter  or  errand-boy,  neither  eating  nor 
lodging  with  him,  and  the  master  paying 
him  for  each  particular  act  of  service,  but 
no  regular  or  stipulated  sum.  The  term 
for  which  the  pauper  was  articled  had  not 
then  expired :  and  durixig  that  service  he 
slept  at  nis  father's  house  in  parish  M.more 
than  forty  days : — 

Held,  that  by  that  residence  he  gained  a 
settlement  in  M.  Reg.  v.  Inkabitantt  of&, 
Georges,  Bloomslmiy,  438. 

Indentures. 

Upon  appeal  a^inst  an  order  of  remo?aI, 
the  examination  of  the  pauper  disdoeed  a 
settlement  by  service,  under  an  indenture 
of  apprenticeship,  **  made  between  the  said 
Joseph  Roberts  (the  master ),  of  the  one 
part,  and  myself,  therein  by  mli^ecalled 
John  Beaumont,  &c.,  of  the  other  part" 
The  indenture  itself  purported  to  be  "  be 
tween  J.  R.,  of  the  one  part,  and  John  B, 
of  the  other  part,**  and  witnessed  "that the 
said  John  B.  nath  of  his  own  ftfee-will,  and 
with  the  consent  of,  and  by  his  father's, 
John  B.,  has  put  and  bound  himself,"  &(• 
But  in  the  covenants  by  the  master,  the 
words  were,  "  doth  covenant,  promise,  and 
grant,  &c.,  to  and  with  the  said  Joseph  B^ 
apprentice,"  and  the  deed  was  executed  bv 
the  pauper  in  the  name  of  Joseph.  Held, 
that  there  was  no  patent  amoigaity  is 
to  the  person  bound ;  that  this  was 
a  valid  binding  of  Joseph,  and  that  he 
^ined  a  settlement  by  service  under  that 
mdenture. 

In  the  instrument  the  term  of  service  was 
expressed  to  be,  "  for,  during,  and  until 
the  term  of  hie  attain  ac^es  21  years,  thence 
next  following,  be  fully  completed  and 
ended."  Held,  that  though  the  language  was 
so  imperfect,  the  intention  of  the  parties  was 
clear  enough,  and  that  the  Court  must  give 
effect  to  that  intention,  by  construing  it  to 
mean  "until  he  shall  attain  the  age  of  21 
years  ;  and  also  that  the  term  sufficiently 
appeared  to  be  of  more  than  40  days'  dura- 
tion from  the  covenants  on  the  pairt  of  the 
master  to  pay  wages  "yearly  and  every 
year,"  and  to  allow  the  apprentice  two 
weeks  to  go  to  school  "  yearly  and  erery 
year."  Reg.  v.  Inhahitanti  of  WiMdh  ^^ 
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Proof  of. 

In  proving  a  settlement  by  parish  apprentice- 
snip  since  56  Geo.  3,  c.  1S9,  the  order  for 
the  apprenticeship  and  allowance  of  the 
indenture  b^  the  magistrates  must  be 
proved.  It  is  not  sufficient  to  prove  the 
execution  of  the  indenture  by  ttie  parish 
officers  and  the  master.  Reg,  v.  InhdoUants 
of  Chiswkk^  4 

Indenture,  stamp  on,  309 

ARTICLES  OF  THE  PEACE. 

1.  The  defendants,  by  an  order  of  Quarter 
Sessions,  were  required  respectively  forth- 
with, before  one  or  more  justices  of  the 
county,  to  enter  into  their  own  recog- 
nizances, and  to  find  two  sureties  to  keep 
the  peace  for  the  term  of  six  calendar 
mon  ths.  Upon  refusal,  before  two  j  ustices, 
to  enter  into  rec^  nizances  or  to  find 
sureties,  the  justices  committed  them  to 
the  county  gaol  for  the  residue  of  the  term 
of  six  calendar  months,  unless  in  the  mean- 
time they  should  enter  into  such  recog- 
nizances and  find  such  sureties. 

Held,  that  in  so  doing  the  justices  exceeded 
their  authority,  the  order  of  Sessions  not 
having  provided  the  alternative  of  imprison- 
ment upon  disobedience  of  the  order :  and 
that,  in  such  a  case,  the  proper  remedy 
against  the  defendants  would  be  by  indict- 
xnent  for  their  disobedience. 

Upon  being  brought  up  by  habecu  corpora^ 
the  defendants  were  therefore  dischsurged. 
Re  Ashtonwid Another^  269 
2.  A  warrant  of  committal  for  not  finding 
sureties  of  the  peace  is  bad,  if  it  does  not 
state  the  time  for  which  sureties  are  to  be 
found. 

SembJe,  Willes  Y.Br%dger{2  B.&  Aid.  278) 
is  a  binding  authority  that  such  warrant 
would  be  good,  althoug*Ii  it  does  not  state  the 
amount  for  which  sureties  are  to  be  found. 
JPrickett  V.  Greatrex,  541 

Peers. 
Dictum  per  Lord  Denman,  C.  J. — ^The  stat.  of 
21  Jac.  1  applies  equally  to  all  classes  of 
her  Majesty  s  subjects,  and  removes  all 
doubt  as  to  the  liability  of  peers  to  be  bound 
over  by  i ustices  to  keep  the  peace.  (See 
Note  to  the  judgment.)  Reg,  v.  Inhabitants 
of  Sevenoal's,  280 

ASSISTANT  OVERSEER. 
Complaint  by,  quasre  if  sufficient,  12,  23 

ATTORNEY. 
Authority  of,  204 

ATTORNEYS. 
At  quarter  sessions,  647 


AUDITOR. 
An  auditor  appointed,  by  separate  appoint- 


ments before  the  passing  of  stat.  7  &  8  Vict, 
c.  101,  to  audit  the  accounts  of  two  unions, 
and  continuing  to  act  as  auditor  of  both 
after  the  passing  of  that  statute,  is  an  audi- 
tor, whose  allowance,  disallowance,  or  sur- 
charge may  be  removed  by  certiorari  into 
this  court,  upon  the  application  of  anjr  per- 
son aggrieved  thereby,  under  the  provisions 
of  the  d5th  section,  althongh  not  continued 
in  his  office  by  any  formalact  of  the  Poor- 
Law  Commissioners ;  and  although  the  two 
unions  for  which  he  acts  have  not  been 
combined  into  a  district  for  the  purposes  of 
audit.  Reg.  v.  Churchwardens  ana  Over- 
seers  of  Bumhaniy  314 

Duties  of,  67 

Appointmext  of. 

The  Poor  Law  Commissioners  under  7  &  8 
Vict.  c.  101,  s.  32,  have  power  from  time  to 
time  to  create  districts  tor  the  audit  of  ac- 
counts, and  appoint  auditors  thereto ;  and 
although  by  sec.  37,  to  districts  already  ex- 
isting, the  auditor  may  be  continued  in 
office,  the  commissioners  are  not  bound,  by 
a  delay  in  altering  the  district  of  which  he 
is  auditor,  to  continue  him  as  auditor  of 
the  district  when  altered  ;  and  by  the  cre- 
ation of  such  new  district  his  duties  cease. 
Reg,  V.  Guardians  of  fVinslow  Uniony  456 


BASTARDY. 

1.  If  a  party  summoned  before  justices  at 
petty  sessions  on  a  char^  of  being  t  he  pu- 
tative father  of  a  bastard  child  under  2  &  3 
Vict.  c.  85,  s.  1,  desires  that  his  case  should 
be  heard  at  the  quarter  sessions,  he  must 
state  that  desire  to  the  justices  at  petty 
sessions,  before  they  begin  to  hear  the  case. 
If  he  makes  that  statement  then,  they  have 
no  jurisdiction  to  proceed ;  but  if  he  allows 
them  to  hear  the  case  at  al^  he  cannot  for- 
wards remove  it  to  the  quarter  sessions, 
the  right  given  him  by  sec  3  of  that  statute 
not  being  at  all  in  the  nature  of  an  appeal 
fi'om  the  petty  sessions. 

An  order  of  Petty  Sessions  upon  the  pu- 
tative father  of  a  bastard  child  to  reimburse 
a  parish  or  township  for  its  maintenance 
must  be  strictly  confined  to  expenses  in- 
curred within  six  months  previous  to  the 
order ;  and  an  order  which  directed  a  party 
to  reimburse  the  township  for  expenses  in- 
curred from  the  birth  of  the  chad  to  the 
date  of  the  order,  the  birth  appearing  on  the 
face  of  the  order  to  have  taken  place  twelve 
months  before,  was  held  bad,  although  it 
appeared  by  affidavit  that  the  child  had 
only  become  chargeable  one  month  before 
the  date  of  the  order. 

An  order  directing  payment  to  the  church- 
wardens and  overseers  of  a  township  is  good 
enough,  although  by  affidavit  it  is  shewn 
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to  the  Conrt  tliat  there  are  no  churchward- 
ens of  the  township.  Aeg.  v.  Oxl^  and 
Other Sy^ 

2.  Where  an  order  of  bastardy  set  out  that 
the  mother  had  applied  "  to  J.  M^  one  of 
her  Majesty's  justices  of  the  peace  usuaUy 
acting  in  this  division,  for  a  summons,*' 
&c.,  not  stating  that  the  said  justice  was 
acting,^  the  said  division — ^Hefd,  that  the 
allegation  was  sufficient,  the  8  Vict.  c.  10 
(an  Act  to  make  certain  provisions  for  pro- 
ceedings in  bastardy),  intending  the  word 
"in"  to  be  equivalent  to  the  word  "for." 
Beg,  V.  Milner  andAnother^  Justices  of  West- 
moreland, 338 

3.  An  order  of  Sessions  for  the  maintenance 
of  a  bastard  child,  made  upon  the  applica- 
tion of  the  overseers  of  the  poor  of  the  town- 
ship to  which  the  child  is  cnai;fi:eable,  under 
2  &  3  Vict.  c.  85,  s.  1,  is  bad,  if  it  does  not 
shew  that  there  were  no  guardians  of  the 
township,  or  of  any  union  within  which 
the  township  is  situate. 

The  order  stated  that  the  original  appli- 
cation of  the  overseers  was  made  "at  a  petty 
sessions  holden  at  IL,  in  the  said  county, 
for  the  said  division  (the  division  within 
which  the  township  was  stated  to  be  situ- 
ate), to  the  justices  of  the  peace  holding  such 
petty  sessions  at  K.:"  Admitted,  that  the 
order  sufficiently  shewed  that  the  justices, 
to  whom  the  original  application  was  made, 
were  then  justices  for  tne  said  county. 

The  order  directed  the  putative  father  to 
t>ay  the  overseers  "the  sum  of  1/.  7s.  to  re- 
imburse the  said  township  the  actual  ex- 
penses incurred  in  and  for  the  maintenance, 
eec.  of  the  said  bastard  child,  from  the  time 
of  its  having  become  chai*geable  as  afore- 
said, to  the  time  of  the  making  of  this 
order:"  Admitted,  that  the  order  sufficiently 
shewed  that  the  township  had  been  put  to 
expense  to  that  amount. 

The  order  ascertained  the  amount  of  costs 
incurred  by  the  ovei*seer8  in  bringing  the 
charge  before  the  Court  of  Quarter  Sessions, 
and  directed  the  putative  father  to  pay  to 
them  that  amount:  Admitted,  that  the 
Court  of  Quarter  Sessions  had  no  power  to 
award  those  costs,  and  that  the  order,  there- 
fore, was  bad  in  that  respect. 

SemhUy  that  application  having  been  made 
to  justices  in  petty  sessions  for  an  order 
for  the  mainteuance  of  a  bastard  child,  be- 
fore the  passing  of  7  &  8  Vict.  c.  101,  and 
the  putative  father  having  desired  that  the 
case  should  be  heard  at  quarter  sessions, 
and  having  entered  into  the  required  recog- 
nizance, there  was  a  proceeding  actually 
pending  in  petty  or  quarter  sessions,  within 
the  meaning  of  the  9th  section  of  that  Act, 
BO  as  to  save  the  jurisdiction  of  the  Quarter 
Sessions  to  hear  and  decide  the  case  after 
the  passing  of  that  statute.  Reg.  v.  Z>. 
Smi^4SMt 


4.  It  is  no  sufficient  excuse  for  not  serving 
the  notice  of  recognizance  entered  into 
under  the  8  &  0  Vict  c  10,  s.  3,  until  the 
lapse  of  many  days  after  sudi  recoenizance 
is  entered  into,  that  the  party  couM  not  be 
found,  to  be  personally  served,  as  the  notice 
may  be  left  at  the  dwelling-house  of  the 
paiiy,  or  sent  by  post. 

The  word  "forthwith"  means  withoatanv 
delay  which  the  circumstances  do  not 
justify. 

Itisaxeneralmle^that  where  noparticnlar 
mode  of  service  of  a  notice  is  pointed  out, 
it  may  always  be  served  at  the  PMtjr's 
dwellm^-house.  R^.  v.  Justices  of  Wir- 
cestershire,  521 

Form  of  Order. 

The  stat.  8  Vict  c  10,  operating  retrospee- 
tively  as  well  as  prospectively,  renders  Valid 
aU  orders  in  bastardy  under  7  &  8  Vict 
c.  101,  which  in  substance  follow  the  form 
(No.  8)  eiven  in  the  schedule  thereto ;  and 
the  blank  left  in  that  form  after  the  words 
"  and  we  having,  in  the  presence,  &C.,  heard 
the  evidence  of  such  woman,"  is  not  neces- 
sarily to  be  filled  up  by  tihe  words  *on 
oath,"  or  "  on  affirmation." 

An  order,  therefore,  which  contained  the 
above  words  only  was  held  sufficient  Beg* 
V.  Justices  of  Cheshire,  598 

An  order  in  bastardy  under  7  &  8  Vict 
c.  101,  wliich  omits  to  state  that  the  applics- 
tion  for  it  was  made  within  forty  days  firom 
the  service  of  the  summons  on  the  putatire 
father,  as  required  by  s.  4^  is  bad ;  and  the 
stat.  8  Vict.  c.  10,  makes  no  difference  in 
that  respect.  Reg.  v.  Rose  and  Another,  596 

Upon  an  application  by  a  woman  under  7  & 
8  Vict.  c.  101,  for  an  order  upon  the  putatife 
father,  it  was  objected  that  a  prior  order 
had  been  made  on  the  same  complaint,  and 
afterwards  quashed,  and  that  evidence  was 
therefore  necessary  to  shew  that  it  was 
quashed  for  defect  in  form  under  8  Tict 
c.  10,  s.  2.  No  such  evidence  being  offered, 
the  justices  refused  to  hear  the  oomplaint. 

Held,  upon  a  rule  for  a  mandamms,  that 
they  were  not  justified  in  acting  upon  their 
own  personal  knowledge  of  the  existence  of 
such  order  and  requiring  such  proof,  and 
that  th^  were  bound  to  hear  tb^  applica- 
tion.   Reg,  v.  Bridgman  and  Others,  599 

An  application  by  the  guardians  for  an  order 
of  affiliation  under  2  &  3  Vict  c.  85,  which 
was  refused.  Held,  not  to  preclude  the  mother 
making  an  application  under  7  &  8  Vict 
c.  191,  if  made  within  the  time  limited  by  the 
second  section.  A  mandamus  issued  to  com- 
pel tlie  justices  to  hear  such  application. 
B/sg,  V.  Walker  and  Others,  600 

Notice  of  Appeal. 
Notice  of  appeal  under  7  &  8  Vict  c.  101, 
s.  6,  need  not  be  served  upon  the  mother  per- 
sonally.   It  is  sufficient  if  left  at  her  viiiil 
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abode.   Beg.  r.  JusUees  of  CheaMre^ 

Practicb. 

ho  is  chai^d  before  justices  at  tbe 
^ions  with  being  the  putative 
'  a  bastard  child  under  2  &  3  Vict. 
aiyes  any  right  that  he  may  have 
',  to  the  jurisdiction  of  the  justices, 
ig  part  in  the  proceedings  at  the 
3?  the  charge,  as  by  cross-ex junimTig 
esses  or  addressing  the  justices  in 
defence  upon  the  merits  of  Wxe^  ca^» 
lid  withdraw  altogetiier  as  so^n  as 
risdiction  ceases.  Reg.  v.  Vhrha 
rsy  109 
Order  of  Justices. 

irdy  order  under  section  3  of  7  & 
;.  101,  must  expressly  statt*  that  the 
»  upon  which  the  order  was  maile 
en  upon  oath,  although  it  fia  not 
y  required  to  be  so  taken  in  Uie 
!i<y.  V.  Justices  of  BucHngham- 
2 

$r  of  justices  takes  effect  from  the 
when  it  is  signed  by  them,  and  it 
etent  for  a  ^urty  msputtng  fiuch 

shew  that  it  was  in  fact  signed  at 
different  from  the  date  apxiareut  on 
Where,  therefore,  an  application 
rder  of  affiliation  against  A.  B.  was 
1  the  24th  of  June^  and  the  said 
is  then  declared  to  be  the  putative 
ind  on  the  following  27th  he  was 
ith  the  order  bearing  date  the  pre'* 
tth,  and  within  twenty-four  hours 
•eing  so  served  he  gave  notice  of 
pursuant  to  the  7  &  8  Vict,  c,  101, 
id  on  his  applying  at  the  next  seti^ 

enter  his  appeal  was  refased,  on 
ind  that  he  was  too  late,  t!ie  order 
ng  to  have  been  made  on  the  24th, 
on  he  expressed  himself  ready  to 
lat  the  order  was  not  signed  until 
L,  but  which  evidence  the  justicei^ 
bo  hear:  Held,  that  they  cuftht  to 
rd  such  evidence,  and  a  mf^nd^mm 
>cted  to  them  to  entor  continimnce^ 
p  the  appeal.  Reg,  v.  Jmtices  of 
T,460 

BENCH  WARRANT. 

varrant  issued  by  a  judge  of  this 
r  the  apprehension  of  a  person 
with  an  onencefor  which  he  mieht 
;uted  by  indictment  or  information 
lourt,  under  stat.  48  Geo.  3^  c«  58, 
id,  if  it  omit  to  state  before  whom 
y  charged  is  to  be  brought,  or  to 
ae  sum  in  which  he  and  )xm  sureties 
)e  bound.  And  that  is  so,  in 
of  the  removal  of  an  imlictnient 
ftirt,  when  the  warrant  is  issued 
e  retain  of  the  writ.    Be  Zhwrn^j 


BIRTH. 

Settlement  by,  147 

BOROUGH  RATE,  72 

BRIDGE,  COUNTY. 

The  statute  of  Henry  8,  c  &  imposed  no  new 
liability;  but  was  merely  declaratory  of 
Hie  common  law ;  and  by  the  law,  the 
charge  of  repair  of  public  bridges  within  a 
county  is  primd  fade  on  the  county  at 
large,  and  narticmar  districts  can  only  be 
made  liable  oy  immemorial  usage. 

By  the  Municipal  Corporatioiis  Act  (6  &  6 
Wm.  4^  0.  76),  the  boundaries  of  a  borough 
were  extended  so  as  to  include  a  distnct 
which  contained  an  ancient  bridge.  Before 
the  pasBin^  of  that  Act  the  bridge  had  always 
been  repaired  by  liie  county  at  lai^  Upon 
an  indictment  against  the  inhabitants  of 
the  borough  for  the  non-repair  of  such 
bridge: 

Held,  t^t  the  Mnniripal  Corporations  Act 
had  not  changed  the  liability  to  repair; 
which^  notwithstanding  the  annexation  of 
the  bridge  to  the  new  borough,  and  the  ex- 
emotion  of  the  borough  from  county-rates, 
still  remained  in  £e  county  at  laive. 
Beg.  V.  InhMUuOe  of  tke  Borough  of  MW 
Sarum,J^2 

BRIDGE  TOLLS. 
Bating  of,  298 


Bating  of,  421 


CANAL. 


CASK 
Form  of^ 


This  Court  will  not  hear  a  case  granted  by 
the  Court  of  Quarter  Sessions  upon  the 
hearing  of  an  M>peal  against  an  order  of 
removal,  in  the  following  form : — **  Should 
the  Court  of  Queen's  ]^ch  be  of  opinion 
that  the  grounds  of  appeal  wereinsufbdent, 
the  said  order  of  Sessions  would  stand  con- 
firmed; but  should  it  decide  that  the 
grounds  were  sufficient,  and  that  the  alleged 
settlement  should  have  been  entered  upon, 
then  the  appeal  should  be  sent  down  to  the 
Seseionafor  a  rehearing;"  for  the  case  must 
raise  a  question  that  wiU  be  conclusive  of 
the  appeal    Beg.  v.  Kesteoen^  & 

Statement  of. 
The  Court  of  Queen's  Bench  will  not  hear  any 
case  sent  from  the  Court  of  Quarter  Ses- 
sions which  contains  a  proviso  that  in  a 
certain  event  the  appeal  is  to  be  sent  back  to 
be  heard  by  the  Sessions.    Beg.  v.  Tawn^ 
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Practice. 

It  is  an  establislied  rule  of  the  Court  not  t<» 
hear  any  case,  stated  by  the  Sessions,  which 
provides  that  in  one  event  the  Sessions  shall 
enter  continuances  and  hear  the  appeal* 
Reg,  V.  Inhabitants  of  South  Ferriby^  122 

Restatement  of,  22 

Statement  of  by  Sessions,  247 

» CERTIFICATE  OF  CHARGEABILITY. 
Form  of,  46 

CERTIORARI. 
!•  The  Court  of  Queen's  Bench  will  remove  an 
indictment  after  it  has  been  quashed  by  an 
order  of  Quarter  Sessions.    Reg.  v.  frilsou 
€md  Others,  25 

2.  It  is  no  ground  for  quashing  a  writ  of  cer- 
tiorari issued  for  the  purpose  of  bringing  up 

an  order  of  Quarter  Sessions,  made  upon 
appeal  against  an  order  of  justices,  that  it 
does  not  disclose  who  were  the  respon- 
dents ;  it  does  enough  if  it  so  describes  the 
order  that  the  Court  of  Quarter  Sessions  can 
clearly  see  what  is  to  be  returned.  The  re- 
cognizance entered  into  in  pursuance  of 
"  stat.  5  Geo.  2,  c.  19,  s.  2,  was  conditioned  to 
prosecute  the  certiorari  with  effect  and  to 
pay  CQ)Bteto"the  prosecutor:"  Held  suffi- 
cient, because  the  practice  of  the  Court  is 
to  make  the  party  at  whose  instance  the 
writ  goes  the  defendant,  and  the  other  party 
**the  prosecutors;"  and,  according  to  that 
practice,  the  respondent  parish  would  be 
**  the  prosecutors.^*  Reg,  v.  Inhabitants  of 
Skipton,  57 

3.  Upon  appeal  against  an  order  of  removal 
between  tne  inhabitants  of  the  parish  of 
A.,  in  the  county  of  D.,  appellants,  and 
the  inhabitants,  &c.  of  S.,  respondents, 
the  order  was  confirmed,  subject  to  n 
case.  Notice  was  thereupon  riven  to  two 
justices  that  application  would  be  maile 
"on  behalf  of  the  inhabitants  of  the  parifjh 
of  A.,  in  the  county  of  L.,  for  a  writ  of 
certiorari  to  remove  all  orders,  &c.  made 
upon  an  appeal  between  the  churchwarden  ii, 
&c.  of  A.,  in  the  county  of  L.  aforesaulj 
appellants,  and  the  churchwardens,  &c.  of 
S.,  reroondents,  touching  an  original  order^" 
&c.  (describing;  the  order  of  removal  as  "  to 
the  said  parish  of  A.")  The  affidavit  in 
support  ot  the  application  for  the  writ  wns 
made  by  the  "attorney  for  the  inhabitants 
of  the  parish  of  A.,  in  the  county  of  D. ;'' 
but  the  writ  and  the  recognizances  followed 
the  notice,  and  described  the  appeal  as  be- 
tween the  parish  of  A.,  in  the  county  of  L.^ 
and  the  parish  of  S.  The  return  was  of 
an  order  made  in  an  appeal  between  the 
parish  of  A.,  in  the  county  of  D.,  and  the 
parish  of  S. 

It  appeared  from  the  afllidavitsthat  one  part 
of  the  parish  of  A.  was  situate  in  the  county 
of  D.,  and  the  other  part  in  the  countv  of 
L. ;  that  each  part  separately  maintained  itn 


own  poor  ;  and  that  hi  fact  the  inhabitants 
of  tliat  part  which  was  in  the  county  of  D. 
were  alone  the  appellants. 

Held,  that  this  was  a  fatal  variance ;  and 
that  as  it  affected  the  validity  of  the  notice  o! 
the  certiorariy  it  was  a  ground  for  quashing 
the  writ,  such  notice  being  a  condition  prece- 
dent to  the  granting  or  issuing  of  the  cer- 
tiorari.   Reg,  V.  Inhabitants  o/Applefy,  250 

4.  The  rule  of  Court  Pasch.  1  Ann.  B.  R  (1 
Salk.  147),  does  not  apply  to  a  certmari 
for  removing  into  this  court,  before  appeal, 
an  order  for  the  removal  of  a  pauper. 
Reg.y.  JViUats  and  Another,  040 

5.  Thefactthatthe  prosecutors  of  an  indictment 
which  had  been  removed  by  certiorari  hare 
been  paid  their  expenses  as  witnessef^  or  for 
other  services  relating  to  the  trial,  though  a 
proper  matter  to  1^  considered  by  the 
Master  on  taxation,  is  not  a  reason  why  a 
side-bar  rule  for  referring  it  to  the  Master 
to  tax  the  costs  of  the  prosecutors  to  be 
paid  by  the  defendants,  under  the  5  &  fi 
Wm.  &  M.  c.  11,  s.  d,  should  be  discharged; 
nor  is  the  fact  that  an  indictment  has  bera 
removed  by  certiorari,  at  the  instance  of  one 
only  of  several  defendants,  a  reason  for  di?- 
chargring  such  side-bar  rule.  Reg,  v.  Sir 
R,  Dobson  and  Others,  434 

6.  A  clerk  of  the  peace  will  not  be  allowed  upon 
motion  to  amend  his  return  to  a  certiorariy 
although  he  alleges  in  his  affidavit  that  the 
amendment  will  not  affect  the  merits  at 
issue  between  the  appellants  and  the  re- 
spondents. Reg.  V.  Vlerk  of  the  Peace  fif 
the  West  Riding  of  Yorkshire,  467 

7.  By  the  practice  of  this  Court,  a  WTit  of  ctr- 
tiorari  to  remove  an  order  of  Ses:Mons,  and 
rule  to  quash  the  same,  may  be  obtained  hy 
handing  in  a  motion-paper,  signed  by 
counsel  if  a  case  has  been  reserved  by  Utt 
Sessions  ;  but  if  not,  then  the  motion  for  the 
writ  and  rule  must  be  made  in  open  court, 
and  the  grounds  of  the  application  stated ; 
and  so  if  a  case  be  reserved,  but  the  party 
bringing  it  up  desires  to  take  other  objec- 
tions than  those  reserved  by  the  case,  he 
will  not  be  entitled  to  do  so  upon  the  argo- 
ment,  unless  the  motion  for  the  writ  aod 
rule  have  been  made  in  open  court,  aud  the 
additional  grounds  stated.  Reg,  v.  iKha- 
bitafits  oflleyop,  497 

8.  A  judge's  order  for  a  writ  of  certiorari,  to 
remove  an  order  of  Sessions,  confirming  an 
order  of  removal,  may  be  ^ranted  ex  partf 
in  the  first  instance,  though  a  case  has  w^ 
been  granted,  and  tlie  writ  issue  in  vaca- 
tion. 

Em  v.  Chipping  Sodbury  (.3  N.  8c  M.IW) 
is  not  correct.  Reg,  v.  InhabitaiUs  of^ctff^ 
FerrarSy  569 

Notice  of  Application  fob. 
An  order  of  Sessions  was  made,  in  the  ibaeM^ 
of  the  respondent     quashing  an  onkr  « 
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removal,  and  ordering  the  respondents  to 
pay  costs.  The  caption  of  the  order  of 
Sessions  stated  it  to  have  hcen  made  *'  at 
the  general  quarter  sessions  of  the  peace, 
&c.,  holden  at,  &c.,  before  J.  B.,  J.  J., 
and  J.  M.,  Esqrs.,  and  others,  their  asso- 
ciates, justices,  &c.  Tlxat  order  was  served 
by  the  appellants  upon  the  respondents,  who 
t&crcupon  served  notice  of  certiorari  upon 
J.  B.  and  J.  J. ;  and  the  affidavit  upon 
which  the  rule  for  the  certiorari  was  ob- 
tained stated  that  J.  B.  and  J,  J,  were  pre- 
sent at  the  sessions  at  which  the  order  was 
made. 

Held,  a  sufficient  notice  of  the  application 
for  a  certiorari  within  the  meaning  of  Id 
Geo.  2,  c  18,  8.  5. 

The  notice  of  certiorari  stated  that  the  ap- 
plication would  be  made  ^*  on  behalf  of  the  in- 
habitants of  tlie  parish  of  S.,"  and  was  signed 
*'  A.  and  H.,  attorneys  for  the  inhabitants 
of  tlie  said  parisli  of  S."  The  affidavit  on 
which  the  application  was  made  stated  that 
**  A.  and  H.  were  retained  and  employed  by 
and  on  liehalf  of  the  inhabitants  of  the 
parish  of  S.,  in  prosecuting  and  conducting 
an  appeal,  in  whicli,"  &c.  (describing  the 
appeaH. 

Held,  that  the  authority  of  the  attorneys 
sufficiently  ajjpearcd.  Hcff,  v.  Inhabitants  of 
Setenoals,  2(ji4. 
A  notice  of  intention  to  move  for  a  certiorari 
"in  six  days,  or  as  soon  after  as  counsel 
can  be  heard,'*  is  sufficient  witliin  18  Geo. 
2,  c.  18,  s.  5  ;  for  it  must  mean  that  the 
motion  will  l>e  made  not  within,  but  at  the 
expiration  of,  the  six  days.  Reg,  v.  Rose 
and  Another^  o98 

To  REMOVE  Order. 
It  is  no  objection  to  the  granting  of  a  cer- 
tiorari  to  remove  into  this  court  an  order  of 
removal,  that  it  may  be  quashed  for  defects 
apparent  upon  its*  face,  that  the  parties 
applying  for  the  writ  could  have  appealed 
against  the  order,  and  that  they  have  not 
done  so.  Be^.  v.  Blathwayt  and  Another ^ 
457. 

Practice. 
The  Court  has  no  authority  to  extend  the  time 
for  applying  for  a  writ  of  certiorari^  under 
the  13  Geo.  2,  c.  18,  s.  5,  beyond  the  six 
calendar  months.  Wliere,  therefore,  appli- 
cation was  made  at  chambers  within  the  six 
months,  but  was  unsuccessful,  in  consi- 
(luence  of  the  judge's  chambers  being  closed 
during  the  Pkister  holidays,  and  before  they 
were  opened,  the  six  months  expired,  the 
Court  refused,  on  application,  to  grant  the 
writ.    Reg,  v.  Justices  of  Angleseay  520 

Rule  for,  256 

Practice  in,  2R0 

When  refused,  G<)5 

Costs  in,  434 

A  local  Act,  immediately  after  several  clauses 


relating  to  summary  proceedings  before  jus- 
tices, contained  a  clause,  ^that  no  proceed- 
ings in  pursuance  of  this  Act  shall  be 
rished  or  vacateil  for  want  of  form,  nor 
11  the  same  be  removed  by  certiorari^  or 
otherwise,  into  any  of  the  superior  courts." 
A  subsequent  clause  gave  an  appeal  to  the 
Quarter  Sessions,  to  parties  aggrieved  bv 
the  commissioners  under  the  Act :  Hda, 
that  the  clause  taking  away  the  certiorari 
applied  to  all  proceedings  under  the  Act, 
and,  therefore,  no  proceedings  upon  an  ap- 
peal could  be  removed.  Reg,  r.  Justices  qf 
ZtfMif^,  603 

CHARGEABILITY. 

Statement  and  Notice  of. 

The  examinations  in  support  of  an  order  of 
removal  contained  the  following  evidence  of 
chargeability  : — J.  A.  said,  **  I  am  relieving 
officer  acting  under  the  board  of  guardians 
of  the  W.  union,  in  which  the  township  of 
S.,  in  the  said  county,  is  situate.    I  know 
T.  B.,  and  Anne  his  wife.  I  have  paid  them 
parish  relief  in  money  for  upwards  of  a  vear 
now  last  past,  durine  which  time  I  have 
paid  them  28.  6d.  weekly  and  every  week, 
on  account  of  the  said  township  of  S.,  to 
which  township  they  still  continue  charge- 
able, and  I  still  pay  them  the  same  sum 
weekly  on  account  of  the  said  township  of 
S.,  out  of  the  mone^r  in  my  hand  belonging 
to  the  said  townsliip.    The  said  township 
of  S.  is  a  place  having  separate  overseers, 
and  maintaining  its  own  poor."    T.  B.,  the 
pauper,  said,  '*  Some  time  ago,  1>eing  unable 
to  work,   I  was  obliged  to  apply  to  the 
parish  officer  of  the  township  of  S.  for  parish 
relief,  and  so  became  chargeable  to  the  said 
township,    and  have  continued  chargeable 
to  the  same  township  ever  since,  ana  I  re- 
ceive weekly  from  J.  A.,  the  relieving  officer 
of  the  district.    I  and  my  wife  are  still  sub- 
sisting on  the  relief  we  receive  from  him, 
J.  A.,  on  account  of  the  said  township." 
The  ground  of  appeal  applicable  to  this  ob- 
jected, *^  that  the    said  examinations  are 
wholly  bad  and  defective,  and  insufficient 
to  warrant  and  support  the  said  order;  inas- 
much as  the  said  examinations  do  hot  con- 
tain any  legal  evidence  of  facts  which  shew 
that  the  said  T.  B.,  and  Anne  his  wife,  were, 
at  the  time  of  the  taking  of  the  said  exami- 
nations and  of  the  making  of  the  said  order, 
actually  chargeable  to  the  said  township  of 
S.,  and  that  the* said  examinations  do  not 
contain  any  statement  whatsoever  of  any 
facts  which  shew  the  said  paupers  to  have 
been  so  actually  chargeable  to  the  said  town- 
ship :"    Held,  that  tnese  examinations  did 
not  shew  actual  chargeability.      Reg,  v. 
Inhahitants  of  Ashburton^  524 
A  notice  of  chargeability,  signed  by  throe  or 
more  .of  the  guardians  of  a  single  parish, 
appointed  by  order  of  the  Poor  Law  Com- 
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missionerSy  under  8.  89  of  4  &  5  Wm.  4, 
c.  76)  is  properly  ngned  according  to  s.  70 
of  that  Act. 

But  where  under  a  local  Act  several 
parialies  were  united  for  the  relief  of  the 
poor,  and  a  hoard  of  guardians  was  incor- 
porated for  the  care  and  management  of  ali 
the  poor  of  the  several  parishes,  with  power 
to  provide  workhouses,  contract  for  provi- 
sions, bind  poor  children  apprentices,  &c., 
and  to  impose  rates  equally  on  the  wholt^ 
district,  distinguishing  each  parish ;  out  of 
which  rates  the  above  expenses  and  also  the 
costs  incurred  by  any  of  the  parishes  in 
prosecuting  or  defending  settlement  appeals 
were  to  be  defrayed  ;  and  it  was  also  pro- 
vided that  no  other  poor-rate  should  be 
levied,  and  that  no  settlement  appeal  should 
be  prosecuted  or  defended  by  the  church- 
wardens or  overseers  of  any  of  the  parishes 
without  the  order  of  the  guardians ;  but 
that  the  laws  respecting  the  removal  of  the 
poor  between  any  parish  without  tht^ 
united  district  and  any  of  the  {laiishesi 
within  it  should  nevertheless  continue  in 
force: 

Held,  that  a  notice  of  chorgeability  in  the 
usual  f  onUy  si^ed  and  sent  by  three  of  such 
guardians,  with  an  order  of  removal  to  a 
parish  out  of  the  district,  was  improperly 
signed  under  the  79th  section,  they  being 
guardians  of  a  union,  and  not  guardians  of 
the  parish  obtaining  the  order  of  removal. 
lUff,  v.  Ouardians  of  St.  Mwt^b^  Lmmbe^y 
589 

Evidence  of. 

1.  It  is  not  sufficient  evidence  of  charffeabilify^ 
that  the  pauper  states  that  she  is  cnar^^ble 
to  the  parisn  of  A.,  or  that  the  reheving 
officer  states  that  she  is  chargeable.  The 
relief  which  constitutes  chargeability  must 
be  stated.  Reg.  v.  Inhabitants  of  High 
BiekingUmy  1 

2.  A  relieving  officer  stated,  ^^I  knew  the 
pauper  G.  X.,  who  is  now  residing  in,  and  \ 
charaeable  to,  the  said  parish  of  W.:" 
Helo,  insufficient  evidence  of  the  charge- 
ability  of  the  pauper ;  and  also  that  charge- 
ability  is  a  '*  ground  of  removal  on  appeal 
within  Uie  81st  section  of  4  &  5  Wm.  4, 
c.  76.    Reg,  v.  Inhabitants  o/Lidford,  50 

8.  Belief  by  a  relieving  officer  of  a  union 
being  no  proof  agamst  any  particular 
pariui,  there  is  no  evidence  to  support 
chargeability,  where  the  relieving  officer 
states  that,  pursuant  to  orders  ^m  the 
guardians,  he  relieved  the  pauper  from  the 
parochial  funds,  which  orders  were  entered 
m  a  book  not  produced.  Reg,  v.  Inhabi- 
iants  of  ShitlingUmy  482 

4.  If  a  pauper  states  that  she  is  **  receiving 
relief  from,  and  is  actually  char^able  to,' 
parish  A.,  that  is  sufficient  evidence  of 
chargeabiuty.    Reg,  v.  Inhabitants  of  Great 


Certificate  of. 

1.  Upon  appeal  against  an  order  of  removs 
a  certiiicate  of  chargeability,  under  5  &  0 
Vict.  c.  57,  s.  17,  was  produced,  which  pur- 
ported to  be  "^ven  under  the  seal  of  the 
board  of  guardians,"  and  to  be  signed  Iv 
the  presiding  chairman  and  countersigned 
by  the  clerk  to  the  board ;  but  no  evidence 
was  given  that  it  was  in  fact  sealed  vith 
the  seal  of  the  board  of  guardians,  and  upoh 
a  ground  of  appeal  stated  in  the  followjng 
terms—-"  That  it  does  not  appear  bv  any 
legal  evidence  that  the  certificate  of  ciuup^• 
ability,  dated,  &c.,  was  signed  and  sealed, 
as  required  by  the  statute  in  that  case  made 
and  provided,  by  the  presiding  chairman  of 
the  board  of  guardians  of  the  B.  union  or 
of  a  district  board,"  it  was  held,  that  the 
objection  was  fatal  to  the  order,  and  that  it 
was  sufficiently  pointed  out  in  ^e  aboie 
ground  of  appeal ;  Coleridge,  J.,  dMtmU  as 
to  the  sufficiency  of  the  ground  of  appeal 
Reg,  V.  Inhabitants  of  Farthinghoey  46 

2.  Upon  an  order  of  removal,  the  only  eri- 
dence  of  chargeability  taken  before  the 
removing  justices  was  a  certificate  under 
7  &  8  Vict  c.  101.  A  copy  of  this  was  sent 
with  the  other  examinations,  and  at  the  end 
of  the  copy  was  written,  "  Thb  certificate 
was  received  in  evidence  by  us,  two  of  her 
Majesty's  justices  of  the  peace  for  the 
county  of  Devon,  and  acting  therein,  Sep- 
tember 15, 1844."  Then  followed  a  copy 
of  the  signatures  of  two  justices  of  the  aanie 
name  as  the  removing  j  ustices.  The  names 
of  the  paupers  mentioned  in  the  certificate 
were  tne  same  as  those  mentioned  in  the 
order  of  removal,  but  there  were  no  other  ex- 
press words  of  reference  or  identification  :— 
Held,  that  there  was  sufficient  evidence  that 
the  certificate  was  produced  in  the  courueuf 
the  inquiry  touching  the  settlement  of  the 
paupers  actually  removed,  and  that  they 
were  the  paupers  named  therein.  Rtg^  v. 
Inhabitants  of  High  BicJ:ingtony'529, 

Evidence  of,  846 

CHILDREN. 

Settlement  of,  52 

CHURCH  BUILDING  ACTS. 

1 .  Under  the  58  Geo.  3,  c.  45,  and  58  Geo.  ^ 
c.  184,  rates  may  be  imposed  for  the  pav- 
fnent  of  interest  upon  loans  under  tnese 
Acts,  although  the  aggregate  amount  of  the 
previous  rates  exceSis  five  shillings  in  the 
pound  upon  the  annual  value  of  the  pro- 
perty in  the  parish.  Reg.  v.  aurchwar- 
dens  of  St.  Maty  9,  Lambeth,  682 

2.  Although  the  Court  considers  that  there 
should  be  a  prohibition  of  a  suit  "i  an 
Ecclesiastical  Court,  the  party  agmat  whom 
it  is  prayed  can  compel  the  pontiff  to 
decUw.     RenUngtonY.DoXbgy^^^* 
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CHURCHWARDENS. 

The  Court  will  grant  a  rule  absolute  in  the 
first  instance  to  compel  an  archdeacon  t^j 
swear  in  churchwardens,  the  duty  beuiju; 
merely  ministerial ;  hut  a  peremptory  wa?^- 
damus  will  not  be  granted,  for  the  party 
moved  against  must  be  enabled  to  make  a 
return.  Re^,  v.  Archdeacon  of  Coventry ^  113 

CLERK  OF  THE  PEACE. 

An  order  of  Sessions  as  to  the  amount  of  fees 
to  be  received  by  an  officer  of  the  Court  b 
a  judical  order,  and  removable  by  cer- 
tiorari. 

The  Court  of  Quarter  Sessions  have  no 
power  to  prevent  their  officers  from  recover- 
ing fees  which  are  receivable  under  a  tabli^ 
of  fees,  duly  made  and  confirmed  under  57 
Geo.  3,  c.  91. 

Therefore,  where  such  table  recognised 
some  fees  to  be  taken  from  defendants  in  mis- 
demeanors,  an  order  of  the  Quarter  Seftdons, 
that  in  future  the  clerk  of  the  peace  shoulfj 
take  no  fees  whatever  from  defendants  in 
misdemeanors,  was  held  bad,  and  quashed 
upon  certiorari. 

The  proper  and  only  course  open  to  the 
magistrates  is  to  frame  a  new  table,  and 
obtain  its  confirmation  under  the  statute. 

Semble,  that  8  &  9  Vict.  c.  114,  has  not 
al>oll8hed  all  fees  payable  by  defendants  or 
prisoners.    Reg,  v.  Jy.  ColeSy  414 

COMMISSIONERS  OF  TAXES. 

The  3  Geo.  4,  c.  23,  s.  2,  enables  one  justice, 
deputy  lieutenant,  or  other  person,  to  receive 
the  information  in  cases  required  to  be 
determined  by  two  ;  but  this  does  not  apply 
to  the  52  Geo.  3,  c.  93,  schedule  (L.),  rule 
13,  which  empowers  two  commissioners  of 
taxes,  or  any  one  justice  of  the  peace  of  the 
county,  to  summon  the  accused  person  to 
appear  before  him  or  them,  and,  on  appear- 
ance, to  hear  and  determine  the  matter  in  a 
summary  way.    Beg,  v.  Oriffiny  581 

COMMITMENT. 
Warrant  of,  17,  223 

COMMON  INFORMER,  418. 

COMPENSATION. 
For  injuries  by  highways,  55 

COMPLAINT. 
A  complaint  in  writing,  upon  which  an 
order  of  removal  is  obtained,  purporting^ 
to  be  the  complaint  of  one  overseer,  m 
nevertheless  good,  if  the  complaint  was 
in  fact  made  by  him  on  behalf  of  all 
the  parish  officers.  Reg,  v.  Inhabitamtt  of 
Bedtngham,  2 

By  Assistant  Ovbrseeb. 
1.  Qwiere^  whether  it  is  a  fatal  objection  to  an 


order  of  removal  that  the  complaint  of 
chargeability  has,  in  fact,  been  made  by  the 
assistant  overseer  of  a  parish,  instead  of  the 
churchwardens  or  overseers,  although  Uie 
order  itself  may  recite  a  complaint  by  the 
churchwardens  and  overseers  1  Reg,  v.  In- 
habUamU  of  Caterally  12 
2.  Qucere,  if  a  memorandum  of  complaint  of 
chargeability,  signed  b}r  T.  D.  as  eeneral 
assistant  overseer,  wiU  vitiate  the  order  if  it 
purport  to  be  on  the  complaint  of  the  over- 
seers !    Reg,  v.  InhabiUmts  of  Leeds^  23. 

CONVICTION. 

1.  J.  B.  was  convicted  under  17  Geo.  3,  c.  tQ, 
8.  10,  for  having  in  his  possession  certain 
articles  used  in  the  woollen  and  worsted 
manufacture,  snsnected  to  have  been  pur- 
loined or  embezzled.  The  conviction  was 
not  in  the  form  given  by  the  schedule  of  the 
Act,  but  set  out  that  the  conviction  took 
place  in  the  township  of  W.,  which  was  a 
township  within  a  parish  which  maintained 
its  own  poor  apart  from  the  said  parish  at 
large;  that  it  was  made  by  A.  and  B»  two 
justices  for  the  West  lading  of  York, 
wherein  the  said  township  was  situate^  upon 
the  information  of  one  J.  E.,  a  credible 
person,  and  upon  evidence,  upon  oath,  of 
certain  credible  witnesses,  of  wnom  the  said 
informer  was  one,  and  setting  out  the 
names  of  the  others  ;  for  that  he  the  said 
J.  B.  had  in  his  possession,  in  his  dwelling- 
house,  certain  materials,  &c.  And  it  then 
set  forth,  that  the  said  materials  and  the 
said  J.  B.  were  brought  before  the  said 
justices,  and  that  the  said  J.  B.  did  not  then, 
or  at  any  other  time,  ^ve  a  saturfactory 
account  to  the  said  justices  of  how  he  be 
came  possessed  of  the  same,  whereupon  the 
said  justices  adiudged  the  said  J.  B.  to  be 
guilty  of  a  misdemeanor,  and  that  he  had 
forfeited  the  sum  of  20/.,  to  be  paid,  applied, 
and  distributed  as  the  law  directs. 

Held,  Ist,  that  the  17  Geo.  3,  c.  56,  is  re- 
pealed, so  far  as  relates  to  the  distribution  of 
the  penalties  given  by  that  Act,  by  the  58 
Greo.  3,  c.  51,  and,  therefore,  in  a  conviction 
under  the  10th  section  of  the  former  Act,  it 
is  sufficient  to  direct  the  penalty  'Ho  be 

Said,  anplied,  and  distributed  as  the  law 
irects,''  the  mention  of  13  Geo.  3,  in  the 
58  Geo.  3,  c.  51,  being  a  mistake  for  the  17th. 
2.  That  under  the  10th  section  of  6Q  Geo.  3, 
c.  56,  the  offence  is,  the  not  giving  a 
satisfactory  account  to  the  justices  of  how 
the  party  became  possessed  of  the  goods, 
and  consequently  it  was  not  necessary  to 
allege  in  the  information  that  the  defendant 
had  the  goods  in  his  possession,  knowing 
themto  be  purloined  or  embezzled.  3^  That 
the  conviction .  need  not  state  the  value  of 
the  materials,  or  to  whom  they  belonged. 
4.  Or  that  the  informer  or  witnesses  were 
Bwoni  in  the  presence  of  the  defendant. 
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5.  That  the  word  "parish"  in  this  Act 
means  "parish  or  quad  parish,"  which 
would  include  a  township  maintaining  its 
own  poor.  7.  That  it  was  not  necessary 
to  negative  that  the  defendant  had,  when 
before  the  justices,  asked  for  time  to  pro- 
duce the  parties  from  whom  he  had  received 
the  articles,  under  section  12.  8.  That  it 
was  no  objection  to  the  conviction  that  it 
purported  to  be  made  upon  the  "  informa- 
tion "  of  J.  E.,  and  the  oaths  of  him  and 
certain  other  credible  witnesses  (the  word 
used  in  the  Act  being  "  complaint "),  and 
that  it  must  be  taken  to  me^n  tliat  the  con- 
viction was  upon  the  evidence  given  upon 
oath,  when  before  the  justices,  and  not  on 
the  information,  which  was  merely  a  pro- 
ceeding to  give  the  justices  jurisdiction  to 
issue  their  search-warrant.  Qmere^  whether 
the  validity  of  a  conviction  may  be  ques- 
tioned on  a  motion  for  a  habetu  corpusy  on 
affidavits  merely  setting  out  the  conviction, 
when  the  right  to  remove  the  conviction  b; 
certiorari  is  taken  away  by  statute? 
John  Bootkrcyd,  511  | 

2.  The  Court,  upon  return  of  a  certiorari^  will  I 
quash  a  conviction  which  is  valid  on  the| 
face  of  it,  if  it  appear  from  the  record  to ; 
have  been  founded  on  insufficient  evidence, 
although  such  evidence  need  not  have  been  i 
mserted  in  the  return  to  the  certiorari,  I 
JSsff.'y.  R.  M'NaugMen^  462 

Form  of,  307 

Summary,  418 

For  obstructing  highway,  154 

Under  Turnpike  Acts,  194,  425 


't 


Court  discharged  the  rule,  on  the  ground 
that  these  were  inquisitions  which  the 
county  coroner  alone  had  jurisdiction  to 
take,  and  for  which,  therefore,  he  was  en- 
titled to  be  paid.  Reg,  v.  Justices  of  Lan- 
cashircy  320 

COSTS. 

1.  Where  the  appellants,  after  notice  of  ap- 
peal, give  notice  of  countermand  too  Itte 
according  to  the  practice  of  the  SeBsbni, 
the  Sessions  have  no  right  to  confiim  tbe 
order  of  removal,  or  to  ^ve  general  costi; 
though  they  may  give  the  costs  of  the  dtr 
occasioned  oy  the  countermand  under  tlie 
8  &  9  Wm.  3y  c.  30,  s.  3,  which  is  unalteied 
by4&5Wm.  4,  C.76.  Reg.y.IniMm 
of  Stoke  BliaSyQl 

2.  After  service  of  notice  and  grounds  of  ap- 
peal against  an  order  of  removal,  a  wftt' 
sedeas  of  the  order  was  served  on  tk 
appellant  parish ;  no  offer  as  to  costs  va 
then  made ;  but  three  days  before  theio- 
sions  a  sum  of  .21,  was  tendered  to  tbe 
appellants  for  their  costs,  and  refused.  Ti» 
Cfourt  of  Quarter  Sessions  refused  to  enter 
the  appeal,  on  the  ground  that  the  prsctke 
of  the  Court  was  not  to  allow  more  thin 
30s.  costs.  Held,  that  the  Sessions  had 
acted  illegally  in  refusing  to  enter  the 
appeal,  and  that  they  were  bound  in  every 
case  to  exercise  their  discretion  as  to  the 
amount  of  costs  to  which  either  of  the  par- 
ties might  reasonably  \ye  entiUed.  Beg.  t. 
Justices  of  Merionethshirey  65 


COPYHOLD  ENFRANCHISEMENT. 
A  mandamus  will  go  to  order  the  steward  of  a 
manor  to  enter  a  certificate  of  the  enfran- 
chisement of  copyliold  laud  bought  bv 
poor-law  guardians,  under  7  Wm.  4  & 
1  Vict.  c.  60,  upon  payment  of  the  differ- 
ence between  the  copyhold  and  freeliold 
value  ;  and  no  further  notice  to  the  lord  of 
the  manor  need  be  ^iven  than  that  of  tlie 
contract  and  valuation.  Reg,  v.  Tolle- 
mache,  39 

CORONER,  COUNTY. 
Jurisdiction  of. 
An  order  of  Quarter  Sessions  directed  the 
county  treasurer  to  pay  to  one  of  the 
county  coroners  a  sum  of  monov  "  for 
taking  ninety-four  inquisitions  held  within 
the  said  county  in  cases  where  the  cause  of 
death  arose  in  the  said  county  and  within 
the  jurisdiction  of  the  said  coroner,  and 
before  the  passing  of  the  Act  6  &  7  Vict, 
c.  12 ;"  "  and  where  the  death  took  place 
within  the  boroughs  of  M.  and  B.,  in  the 
said  county,"  tliose  boroughs  having  coro- 
ners appointed  under  5  &  6  Wm.  4,  «J76, 
s.  2.  ■    * 

Upon  application  for  a  certiorari^  this 


In  Appeals. 

There  is  no  absolute  rule  binding  the  Coait 
to  give,  or  refuse,  costs  to  the  suc(^^sfal 
party,  although  it  is  not  usual  io:d(f» 
where  the  subsequent  proceedings  harp 
arisen  from  the  mistake  of  the  judge  or 
inferior  Court. 

Upon  appeal,  the  Sessions  had  confirmed 
the  order  upon  a  frivolous  objection  to  the 
notice  of  appeal,  and  a  rule  nuti  for  a  mu- 
damus  to  enter  continuances  and  hear  the 
appeal  was  subsequently  obtained.  Tbe 
parish  officers  of  the  respondent  pariah 
instructed  counsel  to  oppose  the  rule,  hot 
it  was  made  absolute,  and  the  appeal  va$ 
subsequently  heard,  and  tlie  order  quashed: 
— Held,  that  the  appellants  wei-e  entitled  w 
move  the  Court,  c^liiig  upon  the  parish 
officers  to  pay  the  costs  of  the  manimus^ 
and,  under  the  circumstances,  the  Court 
made  the  rule  absolute.  Reg,  v.  Justices  of 
Surrey  520 

When  appeal  is  countermanded,  Gl 

Effect  of,  147 

Of  mandamus  for  the  election  of  councillors, 
174 

Of  prosecution  for  non-repair  of  highwajs, 
172,  441,  433 

Payment  of,  329 

Application  for,  under  Highway  Act,  342 
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COUNTY. 

Liability  of,  for  lunatic  paupers,  556 
Lunatic  Asylum,  114 

COUNTY  RATE. 

Canal. 

A  county  rate  is  a  "  parochial  tax,"  within 
the  meaning  of  a  dause  in  an  Act  of  Par- 
liament, providing  that  a  Canal  Company 
should,  in  respect  of  their  lands,  be  rated  to 
all  **  Parliamentary  and  parochial  taxes 
and  assessments."  m  the  same  proportion 
as  adjacent  lands. 

The  19th  section  of  84  Geo.  3,  c.  24,  s.  19, 
exempting  a  Canal  Company  from  liability 
to  be  rated  in  respect  of  their  lands  upon 
any  higher  value  than  that  of  adjacent 
lands^  is  not  repealed  either  by  the  stat.  54 
Geo.  3,  c.  103  (a  local  Act  for  making  a 
fair  and  equal  rate  for  the  county  of  Buck- 
ingham), or  by  stat.  65  Geo.  3,  c.  51.  Reg. 
V.  ChurchvoaraeM  of  Aylesbufy-mth-  Wal- 
^560 

CRIMINAL  INFORMATION. 
A  criminal  information  will  not  be  granted 
for  mere  words  spoken  against  a  magbtrate, 
imputing  to  him  corrupt  conduct  in  his 
magisterial  capacity,  if  unaccompanied  by 
acts  tending  directly  to  obstruct  the  exercise 
of  his  functions.  Reg,  v.  Duke  of  Marl- 
borouffhy  26 


DERIVATIVE  SETTLEMENT. 

1.  Where  a  male  pauper  is  stated  to  be  38  years 
of  age,  it  is  not  necessary  to  negative  eman- 
cipation in  setting  up  a  derivative  settle- 
ment through  the  father.  Beg,  v.  Inhabit- 
ants of  Eccleskall,  262 

2.  An  examination  accompanying  an  order  of 
removal  disclosed  a  settlement  gained  by 
the  pauper's  grandfather,  and  stated  that 
the  pauper's  father  was  at  that  time  "  an  un- 
cmancipated  member"  of  the  grandfather's 
family,  and  that  neither  the  pauper  nor  his 
father  ever  did  any  act  to  gain  a  settlement 
in  their  ovra  right :  Held,  sufficient  to 
entitle  the  pauper  to  the  derivative  settle- 
ment of  his  father ;  the  term  "  unemanci- 
pated"  having  a  distinct  and  well-known 
meanjinff  in  settlement  law.  Reg,  v.  Inhabit- 
aiUs  ofmthwelly  362 

3.  An  order  of  removal  to  the  place  of  their 
father's  settlement  de9cribed  the  paupers 
removed  as  the  "  children  of  G.  B.,  late  of," 
&c.,  and  the  examination  foUowed  that 
description,  adding,  '^  Tl^  jsaid  children 
were  all  residing  with  theii:  said  parents, 
G.  B.  and  his  said  wife,  until,"  &c.    «. 

On  objection  to  the  sufficiency,  of.  this 
examination,  that  it  contained  £6  •  proof  of 
the  legitimacy  of  the  children  :*  Held,  tHat 


the  term  "  children,"  of  itself,  meant  legiti- 
mate children;  and  that  here,  that  con- 
struction was  aided  by  the  use  of  the  word 
"  wife,"  no  proof  of  any  actual  marriage 
being  at  all  necessary.  Reg.  v.  InhabiUin^s 
of  Ibtley^  363 

4.  An  order,  unappeakd  against,  remoVinfl; 
the  pauper's  father  to  the  appellant  pariah 
in  1838,  with  an  examination  which  stated 
that  the  pauper  had  done  no  act  to  gain  a 
settlement,  and  that  the  pauper's  father 
had  gained  no  settlement  subsequent  to  his 
apprenticeship  (which  was  in  1788),  Held, 
sufficient  evidence  of  the  pauper's  settle- 
ment in  the  appellant  parish^  although  it 
appeared  that  he  was  emancipated  in  the 
year  1823.  Reg.  v.  Inhabitants  of  Bright- 
nelmstoney  349 

5.  Upon  appeal  against  an  order  of  removal, 
it  appeu^  that  the  pauper's,  father  lived 
with  liis  father  (the  nauper's  grandfather) 
in  the  appellant  townsnip  until  he  was  about 
seventeen  years  of  age,  when  he  voluntarily 
entered  the  local  militia,  and  was  sworn  in 
for  four  vears ;  during  twenty-eight  days 
in  each  of  those  years  he  servedas  anoilitia- 
man,  and  lived  the  remaining  eleven  months 
of  each  year  with  an  uncle  in  the  respondent 
township,  following  his  own  trade  and 
maintaining  himself  there.  He  never  re- 
turned to  nis  father's,  and  when  about 
twenty  years  of  age  he  got  married.  Be- 
tween the  time  of  his  entering  the  malitia 
and  getting  married,  his  father  acquired  a 
settlement  in  a  third  township  : 

Held,  that  at  that  time  he  was  not  eman- 
cipated ;  and,  therefore,  derived  from  his 
father  the  settlement  so  acquired  in  the 
third  township.  R^,  v.  Inhabitants  of  Scam- 
mwideny  448 

DEED. 
Practice  as  to,  328 

DISTANCES. 
Measurement  of,  557 

DOCKS. 
Rating  of,  296 

DOCUMENTS. 

Copies  of,  to  be  sent  with  examinations,  431 
To  be  sent  to  appellant  parish,  544 
Secondary  evidence  of,  594 


EMANCIPATION,  362,  448 

ENTRY. 

Respite  of  appeal,  548 

ESTATE. 

Settlement  by. 

1.  Evidence  of  the  production  of  lettera  of 
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administration  before  the  justices  need  not 
be  proved,  if  they  are  sent  to  the  appellant 
pansh.  Heg.  v.  InhabitaiUs  of  St.  AfMe\ 
Westmnster^  261 

2.  Where  the  grandfather  of  the  pauper,  pre- 
vious to  the  year  1769,  had  inclosed  land 
from  the  waste,  and  built  thereon  a  cottage, 
for  which  he  paid  a  yearly  rent  of  2s.  6d. 
to  the  lord  (afterwards  increased  to  ds. 
upon  a  further  inclosure  of  land),  and  in 
wnich  he  lived  until  his  death,  in  1828  or 
1829;  and  after  him  the  pauperis  father 
and  his  family,  who  continued  to  pay  the 
same  rent  down  to  the  year  1843 :  Held,  i 
that  this  payment  must  be  considered  as  an 
acknowledgment  of  the  lord's  title  to  the 
land ;  that  the  grandfather  acquired  no 
settlement  by  his  residence  in  the  cottage, 
and  that  the  pauper,  therefore,  derived  none 
£rom  him.  Hjeg.  v.  InhabUanta  of  Cuddmg' 
Am,  869 

3.  The  distance  of  ten  miles,  within  which,  in 
order  to  retain  a  settlement  gained  by  pos- 
session of  an  estate  in  a  parish,  a  party 
must  inhabit^^  since  the  passmg  of  stat.  4  & 
^  Wm.  4,  c.  76,  s.  68,  is  to  be  measured  by 
the  length  of  a  straight  line  drawn  from  one 
point  to  the  other.  Reg,  v.  Inhabitants  of 
Saffron  Walden^  657 


EVIDENCE. 

The  rule  as  to  the  admission  of  secondary 
evidence  of  the  contents  of  a  written  instru- 


Of  Chaboeabilitt. 
A  statement  by  the  panper  in  these  woidi, 
*^  1  have  lived  in  the  township  of  P.  (ths 
re^ndent)  for  some  time  past,  and  am 
now  residing  in  the  workhouse  in  that 
town,  my  husband  having  run  away  and 
left  me.  I  have  been  and  am  now  cnam- 
able  to  the  said  township  of  P." — Hdd, 
sufficient  evidence  of  chaigeability  to  sup- 
port an  order  of  removal. 

An  examination  accompanying  an  order 
of  removal  was  headed  thus :  ^  Borough  of 
P.,  in  the  county  of  L.  Examination  of 
witnesses  relating  to,  ftc,  taken  npnon  oath 
before  us,  two  of  her  Majesty's  justices^ 
&c.  in  and  for  the  said  borough."  Thm 
followed  the  examination  of  tne  first  wit- 
ness, which  occupied  the  first  side  d  a 
sheet  of  paper ;  and  afterwards  that  of  the 
second  witness,  upon  the  second  ride  of  the 
same  sheet,  llie  jurat  of  eadi  examination 
was  in  the  words  following :  **  Sworn  before 
U8,T.G.;  J.B:" 

Admitted,  that  the  examination  of  the 
second  as  well  as  the  first  witness  suf- 
ficiently apneared  to  be  taken  before  two 
justices  of  the  borough  of  P.  and  the  same 
justices  who  made  the  order.  Beg,  t. 
Inhabitants  of  Manchester^  346 

Of  relief,  6 

Of  settlement,  49 

Of  chargeability,  50,  322 

Of  birth  settlement^  200 

Of  settlement  by  rating,  243 

Of  settlement  by  estate,  261 


pent  upon  orders  of  removal  is,  that  the  Of  derivative  settlement,  349 


justices  making  the  order  should  be  satisfied 
that  there  has  been  a  bond  fide  dili^nt 
search  in  the  proper  Quarters,  and  that  it  is 
not  kept  back  througn  negligence  or  fraud. 
Of  thesufficiencv  of  such  search  the  justices 
are  the  sole  judges,  as  it  is  a  question  of 
fact  in  each  case ;  and  on  such  a  question 
statements  respecting  the  documents  made 
by  third  parties  to  the  person  conducting  the 
inquiry  are  receivable  in  evidence.  B/pg,  v. 
Innabitants  of  Kenilioorthy  594 
A  pauper  stated  that  she  was  the  widow  of 
A.  B. :  Held  a  sufficient  statement  of  her 
marriage,  without  the  date  or  place  of  mar- 
riage.  Meg.  V.  Inhabitants  of  Abcrdaron^  51 

Relief. 
The  examination  stated  a  settlement  by  hiring 
and  service,  and  the  subsequent  administra- 
tion of  rt'lief  whilst  the  pauper  was  residing 
out  of  the  parish  ;  the  c^unds  of  appe^ 
stated  that  tne  pauper  dia  not  gain  a  settle- 
ment In  the  appellant  parish ;  at  the  hearing, 
the  respondents  gave  no  evidence  of  the 
hiring  and  service,  but  relied  on  tlie  relief 
administered  :  Held,  that  the  appellants 
were  entitled,  under  the  above  ground  of 
appeal,  to  shew  that  the  relief  was  adminis- 
tere<l  bv  mistake.  Reg,  v.  InhalntWits  qf 
Bedingham^  2 


Before  removing  justices,  544 


EXAMINATION. 

1.  At  the  trial  of  an  appeal  against  an  order  of 
removal  an  objection  may  be  taken  to  the 
sufficiency  of  the  pauperis  examination,  oa 
the  ground  that  it  furnishes  no  legal  evi- 
dence of  a  settlement,  where  then  is  one 
general  ground  of  appeal  stating  that  the 
examination  is,  upon  the  face  of  it,  '^  defec- 
tive, informal,  bad,  and  insufilicient  in  lav 
to  support  the  said  order ;"  the  other  gvoands 
raising  questions  of  fact  only.  Keg,  r. 
Inhabitants  of  LlanbebHg,  59 

2.  Examinations  in  support  of  an  order  of  re- 
moval to  the  parish  of  C.,  in  the  county  of 
K.,  stated  that  the  relieving  officer  of  that 
parish  had  given  relief  to  the  panper  whilst 
residing  at  G.,  in  the  same  connty,  not  otfae^ 
wise  describing  it.  It  being  objected  that 
G.  might  be  a  part  of  the  paruh  of  C: 
Held  by  this  Court,  that  the  objection  was 
not  vaud,  and  that  the  examination  was 
sufficient.  Reg.  y.  InhMtamts  efCkfOum, 
518 

3.  Each  examinationtaken  before  josticesapon 
an  order  of  removal  should  shew  expn^Ir 
on  the  face  of  it,  and  without  wozds  of  le- 
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feroACty  ihaX  it  wm  taken  befose  justices 
Iiaviiig  jurisdiction. 

TWefore,  where  the  first  of  the  examina- 
tions sent  to  the  appellant  parish  was  correct 
inthis  respect^  but  the  second  and  subsequent 
examinations  were  headed,  **  touching  the 
above-named  settlement,  taken  upon  oath, 
before  us  the  sqjd  justices,"  and  contained 
no  o^er  allegati^  by  which  the  jurisdic- 
tion of  the  revising  justices  was  shewn : 

Held,  that  the  examinations  were  insuffi- 
cient, although  purporting  to  be  taken  upon 
the  same  day,  and  at  the  same  place,  and 
signed  by  two  justices  of  the  same  names 
38  the  first.    RBg.Y.InhabUanisofRaUsliffe 

4.  The  caption  of  examinations  taken  on  an 
application  for  an  order  of  removal  did  not 
contain  a  statement  that  thev  were  taken 
on  the  complaint  of  the  churcnwardens  and 
overseers  of  the  parish  appljring  for  the 
order ;  they  were  neld  insufficient,  and  the 
order  quashed  on  that  ground. 

SeniU^y  Patteson,  J.,  that  an  order  recit- 
ing a  complaint  by  **  T.  G.,  on  behalf  of  the 
churchwardens  and  overseers'*  of  the  re- 
moving pari^  is  bad.  Reg,  v.  MoUsworthy 
6C7 

Form  of.. 

Headings  of  examination  are  sufficient  which 
state  that  it  relates  to  the  settlement  of  the 
father,  although  the  settlement  of  the  wife 
and  children  is,  through  his,  the  substantive 
object  of  inquiry.  JtUg,  v.  Inhabitants  of 
Leeds,  52 

Statement  in. 
"Where  a  father  and  his  children  are  removed 
to  their  father's  settlement,  it  is  not  necessary 
for  the  examination  and  the  order  of  re- 
moval to  state  affirmatively  that  the  said 
cluldren  have  not  gained  any  settlement  of 
their  own,  if  they  shew  that  the  children 
are  settled  in  the  father's  parish. 

The  examination,  after  setting  forth  a  set- 
tlement by  hiring  and  service,  set  forth  seve- 
ral acts  of  relief  to  the  pauper  whilst  residing 
out  of  the  appellant  parish,  and,  among 
others,  attendance  on  his  wife  during  her 
confinement  with  her  four  children.  The 
ages  of  the  children  were  given,  but  not  the 
dates  of  the  several  acts  of  relief : — Held, 
that  the  statement  of  relief  was  sufficiently 
given.    Reg.  v.  Inhabitants  ofBedinghaniy  2 

Birth-Settlement,  Apprenticeship. 

An  examination,  sent  with  an  order  of  re- 
moval, contained  good  evidence  of  a  birth- 
settlement  in  the  appellant  parish ;  and  also 
evidence  of  a  service  under  an  indenture  of 
apprenticeship,  which  was  set  out,  and  a 
residence  during  the  apprenticeship  both  in 
the  appellant  and  the  respondent  parish.  The 
magistrates  removed  upon  the  birth-settle- 
ment, and  upon  that  the  respondents  relied 

VOL.  I. 


at  the  sessions.  The  appellants  objected 
that  the  examination  was  insufficient  to  let 
in  evidence  of  the  birth-settlement^  because 
it  also  disclosed  a  subsequent  settlement  by 
apprenticeship  ;  but  the  Sessions  overruled 
the  objection. 

The  appellants  had  not  denied  the  execution 
of  the  indenture  in  their  grounds  of  appeal ; 
but  they  relied  upon  a  settlement  by  ap- 
prenticeship under  that  indenture  gained  in 
the  respondent  parish.  At  the  trial  they 
called  tne  pauper  to  prove  the  service^  and 
residence  under  it,  but  were  not  prepared  to 
produce  the  deed,  or  account  for  it,  and  con- 
tended that  that  was  not  necessary,  inas- 
much as  they  had  admitted  it  in  the  nrounds 
of  appeal,  and  therefore  it  was  admitted  for 
all  purposes  ;  but  the  Sessions  held  it  neces- 
sary, and  accordingly  confirmed  the  order. 

Upon  a  case  submitted  to  this  Court :  Held, 
that  the  Sessions  had  done  right  on  both 
points.  Reg,  v.  Inhabitants  of  Latchfordy 
147 

Copies  of. 

The  copy  of  the  examination  upon  whidi  a 
pauper  is  removed,  and  which  is  directed 
by  the  4  &  5  Wm.  4,  c.  76,  s.  79,  to  be  sent 
with  the  order  of  removal  to  the  receiving 
parish,  should  be  an  exact  copy  of  the 
whole  examination,  including  caption  and 
jurat ;  and  if  it  does  not  appear  upon  the 
face  of  the  examinations  sent  mat  they  have 
been  taken  before  the  two  justices  who 
made  the  order,  this  Court  will  quash  the 
order  which  is  founded  upon  them.  The 
authority  to  take  the  examinations  must 
appear  aistinctly  on  the  face  of  them ;  the 
Cfourt  will  not  infer  it  fh)m  any  circum- 
stances whatever.  B/eg,  v.  InkaSktcmta  of 
Shtpston-^m-Skm'y  ^ 

Sufficiency  of. 

1.  Upon  the  trial  of  an  appeal  against  an 
oraer  of  removal,  the  Sessions  are  Uie  proper 
judges  as  to  the  requisite  particularity  of 
the  examination. 

An  examination  in  support  of  an  order  of 
removal  stated  a  settlement  of  the  pauper's 
father-in-law,  by  apprenticeship,  in  A.,  and 
that  he  was  married  at  the  church  of  B.,  in 
the  county  of  N.  One  of  the  grounds  of 
appeal  stat^  that  the  examination  was  in- 
sufficient, in  not  setting  forth  the  name  of 
the  church,  there  being  two  parish  churches 
at  B.  The  evidence  was,  that  there  were 
two  within  200  yards  of  each  other,  having 
different  names  of  dedication,  but  both 
familiarly  called  B.  Church. 

The  Court  of  Quarter  Sessions  decided  that 
the  examination  was  insufficient  to  let  the 
respondents  into  proof-  of  their  case,  and 

rished  the  order,  but  granted  a  case  for 
opinion  of  this  Court.    The  case  was 
drawn  up  by  the  chairman,  and  simply 
2  A 
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stated  the  facts,  without  submittiiig  any 
question  to  the  Court. 

Held,  that  this  Court  could  not  interfere, 
although  entertaining  a  strong  opinion  that 
the  decision  of  the  Sessions  upon  that  noint 
was  wrong.  Reg.  y.  InhabUants  of  jBake- 
tof^247 
2.  **  In  or  about "  the  year  1833  is  an  insuffi- 
cient statement  of  the  period  of  birth  in  the 
case  of  a  bastard,  under  4  &  5  Wm.  4, 
c.  76,  s.  71.  Reg.  t.  Inhabitants  of  St. 
PauTs,  Cavent  Garden^  292. 

Settlement  bt  Payment  of  Rates. 
An  examination,  in  order  to  shew  a  settle- 
ment by  payment  of  rates,  under  35  Geo.  3, 
c.  101,  must  state  that  the  rate  was  paid  for 
the  time  the  pauper  had  occupation. — A 
certiorari  need  not  precisely  describe  the 
order  it  removes.  Reg.  v.  Inhabitants  of  St, 
Olaves,  Southwarhy  24 

Hiring  and  Service — Settlement  by. 
The  examinationsL  upon  which  an  order  of 
removal  is  founaed,  must  disclose  distinctly 
all  the  facts  essential  to  the  settlement 
nothing  must  be  left  to  inference. 

An  order  of  removal  was  founded  upon 
the  following  examinations:—^.  P.  stated 
that,  <<  on  the  22nd  July,  1839,  he  let  a 
house,  situate,  &c.,  to  T.  A.,  the  husband 
of  the  pauper,  at  the  rent  of  10/.  per  annum, 
exclusive  of  the  parochial  rates ;  the  said 
T.  A.  occupied  the  house  until  the  22nd 
July,  1842,  and  paid  him  the  whole  of  the 
rent  during  that  time."  A.  A.,  the  pauper, 
stated :  <*  In  July,  1839,  my  husband  and  I 
went  to  a  house  (describing  it  as  in  the  pre- 
vious examination^,  belonging  to  Mr.  Put- 
ley.  We  resided  m  that  house  till  March, 
1842  :*'— Held,  that  these  examinations,  if 
sufficient  evidence  of  a  yearly  hiring,  did 
not,  at  all  events,  sufficiently  shew  an  occu- 
pation by  T.  A.  under  that  yearly  hiring; 
Coleridge,  J.,  dissentiente.  And  per  Cole- 
ridge, J.,  the  statement  of  residence  was 
sufficient.  Reg.  v.  Inhabitants  of  St.  Sepul- 
chrCy  Northampton^  140 

Settlement  by  Renting  a  Tenement. 
An  examination,  upon  which  an  order  of  re- 
moval was  founded,  stated  that,  in  the 
year  1821,  the  deponent  ^the  pauper's 
father)  rented  and  occupied  a  certain  tene- 
ment, of  the  yearly  value  of  7/.,  in  the 
pariah  of  H.,  and  paid  the  rent  for  several 
years ;  and  that,  "  m  1821,  and  at  the  same 
time  that  he  so  occupied"  the  tenement  be- 
fore mentioned,  "  he  also  rented  and  occu- 
pied three  acres  of  land,"  of  another  person 
in  the  same  parish,  "  of  the  annual  value  of 
7/.,  at  7/.  rent,  which  he  occupied  for  one 
year :" 

Held,  that  this  examination  did  not  suffi- 
ciently shew  an  occupation  of  the  two  tene- 
ments together  for  one  whole  year,  so  as  to 


entitle  the  respondents  to  give  erideBee  of  t 
settlement  by  the  renting  m  these  two  tene- 
ments, and  that  the  oojection  was  wdl 
taken  in  the  following  ground  of  meal: 
That  the  said  examination  of  IL  W.  uewi 
no  occupation  or  holding  by  the  said  M.  W. 
of  any  tenement  of  the  yearly  value  of  10/. 
for  forty  days  during  the  year  1821,  in  <mr 
said  township  of  H.  Reg.  v.  Inkabitamts^ 
HonUy,l4S 

Stamp. 

The  stamp  is  no  part  of  the  document  to  which 
it  is  affixed,  and  no  description  of  it,  or 
statement  as  to  its  amount,  need,  therefore, 
be  sent  with  a  copy  of  the  document,  unda 
4  &  6  Wm.  4^  c.  76,  s.  79.  Beg.  r.  lukir 
bitants  of  KeighUy^  527 

Copies  of  Documents — ^Practice. 

Copies  of  every  document  produced  before  the 
removing  magistrates  must  be  sent  with  the 
examinations  to  the  receiving  parish.  Hiiu, 
where  no  copy  of  a  prior  oSer  of  remoral 
of  the  paupers  father  while  the  pauper  was 
a  part  of  his  fathei^s  family,  wbi6h  had 
been  produced  before  the  removing  magis- 
trates, was  sent,  the  re^ondents  were  held 
not  entitled  to  be  heara  at  the  trial  of  the 
appeal.  Reg.  v.  Inhabitants  of  WeUingtcff 
431 

Statement  of  renting,  23 

Sufficiency  of,  363 

EXCEPTIVE  HIRING,  569 


FEES  OF  CLERK  OF  THE  PEACE,  414 

"FORTHWITH." 
Meaning  of  the  word,  521 


GRAND  JUNCTION  CANAL  ACTS,  560 

GROUNDS  OF  APPEAL. 
Sufficiency  of,  59 
Admission  in,  147 

GUARDIANS. 

Poor-law  guardians  acting  under  a  local  Act 
are  not  exempt  from  the  authority  of  the 
Poor-Law  Commissioners,  who  have  power 
to  order  how  vacancies  are  to  be  filled  up 
among  the  officers  of  the  local  boards, 
whose  regulations,  if  in  collision  with,  or  in 
evasion  of,  the  orders  of  the  commissioDen, 
are  waste  paper.  Reg.  v.  Guardians  o/  tk 
Poor  of  the  City  of  Oxford,  38 

Under  local  Act,  589 

Duty  of,  to  Account. 
Where  the  relief  and  management  of  the  poor 
of  a  parish,  forming  part  of  a  union  under 
the  Poor-Law  Amendment  Act,  were  rated 
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in  a  board  of  governors  and  direcion  b;^  a 
local  Act,  which  also  empowered  the  in- 
habitants to  appoint  auditors,  who  were  to 
examine  the  accounts,  and  had  power,  if 
they  saw  ground  to  disapprove  of  any  part 
of  them,  to  appeal,  but  no  power  to  dis- 
allow items — ^the  board  of  governors  and 
directors,  having  accounted  to  the  auditor 
appointed  under  the  local  Act,  were  held 
bound  to  render  an  account  also  to  the 
auditor  appointed,  under  an  order  of  the 
Poor-Law  Commissioners,  for  the  union  of 
which  the  parish  formed  a  part ;  and  as 
there  was  but  one  rate  levied  m  the  parish 
nominally  for  the  relief  of  the  poor,  tnough 
in  fact  raised  for  various  other  purposes  as 
well  as  the  relief  of  the  poor — an  account 
confined  to  so  much  of  the  money  raised  as 
was  intended  to  be  and  was  applied  to  the 
relief  of  the  poor  was  held  an  insufficient 
account.  The  account,  under  such  circum- 
stances, must  include  all  the  money  raised, 
to  whatever  purpose  applied  or  intended  to 
be  applied.  Reff,  v.  Governors^  Sfn.  of  St, 
Andrew' 8 f  HoUwniy  67 

Powers  of. 
Some  iron  gates  were  supplied  to  a  work- 
house, but  no  order  under  seal  from  the 
board  of  guardians  was  proved.  It  was 
shewn,  however,  that  the  gates  had  been 
frequently  seen  by  members  of  the  board, 
ana  the  jury  found  expressly  that  they  were 
necessaries,  and  a  verdict  was  entered  for 
the  plaintiff: — Held,  upon  motion  for  a 
new  trial,  that  there  was  no  ground  for  dis- 
turbing the  verdict.  Beff,  v.  Chuardians  of 
St.  NeotSy  531 


HABEAS  CORPUS. 

In  answer  to  a  writ  of  haheas  corpus,  obtc^ed 
on  behalf  of  several  prisoners,  tne  gaoler  re- 
turned two  warrants  for  the  commitment  of 
each,  the  later  warrant  being  an  amend- 
ment of  the  earlier  one,  which  was  defec- 
tive, and  the  return  expressly  stating  that 
in  each  case  the  two  warrants  apphed  to 
the  same  prisoner:  Held,  that  the  second 
warrant  being  good,  there  was  a  sufficient 

'  cause  shewn  for  the  detention  of  the  priso- 
ners, and  that  they  must  be  remanded  ac- 
cordingly.   Htf  frailer  and  Others,  15 

HIGHWAYS. 

An  order  of  justices  apportioning  certain 
parts  of  a  highway  upon  particular  parishes 
pursuant  to  34  Geo.  3,  c.  64,  is  conclusive 
proof  that  the  highway  was  in  the  respec- 
tive parishes  as  required  bv  the  Act. 

An  application  for  costs  by  a  prosecutor  of 
an  indictment  for  the  non-repair  of  a  highway 
directed  by  justices,  after  he  has  obtained  a 
rule  to  stay  the  judgment,  is  not  a  step  so 
as  to  waive  the  nde. 


Anew  trial  maybe  granted  upon  anindict- 
ment  for  the  non-repair  of  a  highway  if  the 
verdict  be  against  evidence,  for  the  rule  as 
to  criminal  proceedings  does  not  apply. 
Reff.  V.  Inhabitants  of  Rieklingy  342 
Compensation,  under  5  &  6  Wm.  4,  c.  50, 
88.  54  and  67. 

All  questions  as  to  the  compensation  to  be 

Said  to  the  owners  and  occupiers  of  land  for 
amage  done  by  the  removal  of  materials, 
&c.  under  the  54th  section  of  5  &  6  Wm.  4, 
c.  50,  or  by  the  making,  scouring,  &c.  of 
ditches,  drains,  &c.  under  the  67th  section, 
are  to  be  settled  h\  order  of  the  justices  at  a 
special  sessions  for  the  highways ;  and  an 
action  of  trespass  is  not  maintainable  against 
the  surveyors  of  highways  for  any  thing 
done  under  the  authority  of  those  sections, 
by  reason  of  their  not  having  paid  or  ten- 
dered any  compensation  to  the  owners  or 
occupiers  of  the  land  damaged ;  the  pay- 
ment of  such  compensation  being  a  condi- 
tion subsequent,  and  not  a  condition  prece- 
dent, to  the  right  of  the  surveyors  to  enter 
upon  the  lands  for  those  purposes.  Peters 
V.  Clarsofiy  55. 

Costs. 

1.  The  power  of  a  judge  who  tries  an  indict- 
ment for  the  non-repair  of  a  highway  to 
certify  for  costs  undfer  the  5  &  6  Wm.  4,. 
c.  50,  s.  95,  only  applies  to  cases  where  the 
liability  to  repair  an  existing  hiffhway  is 
in  question,  and  not  where  the  lury  find 
that  there  is  in  effect  no  such  highway. 
Reg.  V.  Inhabitants  of  Heanor,  172 

2.  Where  justices  in  special  sessions  make  an 
order  under  stat.  5  &  6  Wm.  4,  c.  50, 
ss.  IH^  95,  directing  an  indictment  for  the 
non-repair  of  a  highway  to  be  preferred 
against  the  inhabitants  of  a  parish,  such 
order  must  shew  on  the  face  of  it  that  the 
special  session  is  held  within  the  speciid 
sessions'  division  in  which  the  highway  is 
situate :  and  if  this  be  omitted,  any  order 
of  the  judge  of  assize,  before  whom  such 
indictment  was  tried,  upon  the  defendant  for 
the  costs  of  prosecution,  is  wholly  void. 
Reg.  V.  Inhabitants  of  Hicklingy  433 

3.  A  certificate  for  the  costs  of  prosecution 
under  5  &  6  Wm.  4,  c.  50,  s.  95,  cannot  be 
given  unless  it  appears  affirmatively  that  the 
road,  the  subject  of  the  indictment,  is  a 
highway.  Reg.  v.  Inhabitants  ofDomi  HoU 
land,  441. 

County  Bridges. 
The  provisions  of  13  Geo.  3,  c.  78,  are  repealed 
by  the  5  &  6  Wm.  4,  c.  50,  s.  1,  only  as  re- 
gards highways ;  as  regards  county  bridges 
they  remain  still  in  force,  by  the  operation 
of  the  43  Geo.  3,  c.  59^  in  which  they  are 
incorporated  by  relation.  R^.  v.  InhM- 
tants  of  Merionethshire,  111 

Notice  of  Appeal. 
The  notice  of  appeal  under  4  &  5  Vict.  c.  69, 
2  a2 
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B.  3,  most  be  given  within  six  days  after  the 
making  of  ihe  order,  i.  e.  after  tne  deternii- 
nation  of  the  case  by  the  justices  at  special 
sessions  ;  and  a  notice  given  six  davs  after 
the  service  of  the  order  upon  the  sur- 
veyor is  bad,  Beff,  v.  Jugttces  of  Derlty- 
shtre,  865 

Obstructino. 
The  Court  of  Queen's  Bench  refused  to  quash 
a  conviction  nnder5  &6  Wm.  4,  c.  50,  s.  TO, 
for  obstructing  a  highway  by  leaving  ar> 
empty  cart  thereon ;  although,  on  the  part 
of  the  defendant,  it  was  shewn  that  the 
place  in  question  was  within  the  precincts 
of  a  market  immemorially  established ;  that 
for  upwards  of  forty  years,  and  as  far  as 
living  memory  extendea,  empty  carts,  prin- 
cipally of  persons  putting  up  at  a  certain 
public-house  near  the  market,  had,  on 
market  days,  been  dra^vTiup  in  a  row  in  the 
place  in  question,  and  remamed  there  during 
the  whole  of  the  market  day  (no  stalla^^e  or 
payment  being  charged  in  respect  of  them), 
without  any  hindrance  or  interruption  ^ex- 
cept in  the  year  1836,  when  regulations 
prohibiting  that  practice  were  adoi>t+.<i^ 
which,  however,  after  that  period,  grad  iially 
.  ceased  to  be  enforced),  and  without  regard 
to  the  question  whether  they  had  or  not 
brought  goods  for  sale  in  the  market,  or 
whether  me  owners  or  persons  placing  the 
carts  there  were  attenoing  the  market  or 
putting  up  at  the  said  public-house;  and  that 
although  the  locus  in  quo  was  used  as  a  1  high- 
way on  market  and  fair  days,  when  not 
actually  obstructed  by  such  carts,  yet  the 
defendant's  cart  did  not  obstruct  the  same 
to  any  greater  extent,  or  in  any  other  man- 
ner, than  was  usual  on  market  days.  Re^,  v. 
iiuntCTy  154. 

Order  for  Rate. 
An  order  had  been  made  under  the4&  5  Vict. 
c.  59,  s.  1,  by  two  justices  of  the  county  of 
Hertford,  "at  a  special  sessions  of  high- 
ways, holden  at  Ro^'ston,  in  and  for  the 
division  of  the  hundred  of  Odsey,  in  tht?  said 
county,  on  the  21st  day  of  tJune,  1^43;," 
w^hereby  it  was  ordered,  "  that  the  sum  <>f 
9/.  5s.,  being  a  portion  of  the  rate  or  assess- 
ment levied,  or  to  be  levied,  by  virtue  of 
the  statute  passed  in  the  sixth  year  of  the 
reign  of  his  late  Majesty  King  William  tiie 
Fourth,  intituled,"  &c.,  "shall  be  paid  h\ 
the  surveyor  or  surveyors  of  the  highways 
of  the  said  parish  of  By  grave,  on  or  bof Jrf 
the  1st  day  of  August,  1843,  to  the  comnus- 
sioners  of  the  said  turnpike  trust"  (the 
Baldock  and  Bunibridge  trust,  in  HertfoTil- 
shire),  "or  to  their  treasurer,"  &c.  Agalntst 
this  order  an  appeal  was  entered  at  the 
next  county  sessions,  which  was  not  finally 
determined  until  April,  1844,  when  tht- 
Sessions  confirmed  the  order,  with  cost:^,  J  ii 
Easter  Term,  1844,  a  rule  nm  was  obtained 
for  a  certiorari  to  bring  up  the  order  of 


Quarter  Session^  and  pending  this  role 
another  rule  niti  was,  in  Triuity  Term, 
1844  (more  than  six  months  mm  the 
making  the  order  of  Special  Sessions),  ob- 
tained for  a  certiorari  to  the  two  justices 
to  return  the  original  order  of  Spedal 
Sessions  itself.  The  first  rule  was  made 
absolute,  and  a  return  of  the  order  of 
Quarter  Sessions  was  duly  made.  On  shew- 
ing cause  against  the  rule  for  the  certiorari 
to  bring  up  the  original  order  of  Special 
Sessions, — Meld — 

Ist  That  notwithstanding  more  than  six 
months  had  elapsed  since  the  making  of  the 
said  order  before  the  motion  was  made  for 
the  writ,  the  motion  was  in  time,  the 
six  months  in  such  a  case  running  from 
the  date  of  the  decision  of  the  Quarter 
Sessions. 

2nd.  That  this  rule  was  properly  mo  vedfor, 
and  was  necessary,  as  by  the  event  of  the 
return  to  the  first  oefttomrt,  it  appeared  that 
the  Quarter  Sessions  had  not  possession  of 
the  original  order. 

drd.  That  the  order  of  Special  Sessions  pro- 
perly directed  a  fixed  sum, "  being  a  portion 
of  the  rate,"  &c.,  to  be  paid  over. 

4th.  That  the  order  was  sufiiciently  certain 
as  to  the  rate  out  of  which  the  sum  was  to 
be  paid. 

6th.  That  the  order  was  bad  for  want  of 
jurisdiction,  in  not  shewing  on  its  face  that 
the  justices  who  made  it  were  at  the  time 
acting  in  and  for  the  division  of  the  county 
in  which  the  highway  was  situate.  Reg,  t. 
Justices  of  Hertfordshire^  256 

Pruning  Hedges,  &c. 

An  order  of  two  justices  under  the  Goth  section 
of  the  General  Highway  Act  (5  &  6  Wm. 
4,  c.  50),  requiring  the  owner  of  land  ad-, 
joining  a  highway  to  cut,  prune,  and  plash 
his  hedges,  &c.,  must  be  a  valid  order  under 
the  statute,  in  order  to  entitle  the  survevon 
to  "cut,  prune,  and  plash"  such  heclgeS) 
upon  the  disobedience  of  it  by  the  owner. 

An  order  was  made  by  two  justices  under  that 
section,  reciting  a  complaint  by  the  surveyor 
that  the  owner  had  refused  and  neglected 
to  cut,  prune,  &c.  certain  hedges,  **  whereby 
the  sun  and  wind  were  excluded  from  the 
said  carriage-way  or  cart-way,  to  the 
damage  thereof,  and  whereby  also  obstrac*  I 
tions  were  caused  in  the  said  carriage-way,  i 
&c.,"  and  ordering  the  owner  to  cause  the 
said  hedges  to  be  cut,  &c.,  and  the  said  ob- 
struction complained  of,  to  the  injury  or 
damage  of  the  said  highway,  removed, 
"  within  ten  days  from  the  service  hereof." 
That  order  not  being  complied  with  to  the 
surveyor's  satisfaction,  he  proceeded  to  cut, 
&c.  the  hedge  himself. 

Held  (coimrming  the  decision  of  the  Court 
of  Q.B.),  Ist  That  the  order  was  bad  in  part, 
for  not  speciMng  to  what  extent  the  cutting 
was  to  take  place ;  but  wnble  it  would  have 
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been  sufficient  if  it  had  directed  the  owner  to 
cut,  &c.  '^  in  such  manner  that  the  sun  and 
wind  may  not  be  excluded  from  such  car- 
riage-way, to  the  damage  thereof."  2nd. 
That  it  was  a  good  order  so  far  as  related  to 
the  removal  of  any  actual  obstructions  to 
the  highways,  occasioned  by  projecting 
branches  of  the  thorns  and  bushes,  though 
bad  altogether  as  to  the  tcees,  for  want  oi  a 
statement  that  they  were  not  planted  for 
ornament  or  for  shelter  to  a  hop-ground, 
which  trees  are  expressly  excepted  by  the 
Act    A  statement  in  the  order  that  the 

flaintilF  was  the  owner  of  a  certain  farm 
describing  it),  and  that  the  trees  and 
hedges  were  on  his  farm  and  on  the  side  of 
the  carriage-way,  was  held  to  shew  suffici- 
ently that  the  plaintiff  was  "  the  owner  of 
the  land,  &c.  next  adjoining  the  carriage- 
way."   Jenney  and  Another  v.  Brook,  101 

Payment  of  Rates. 

If  two  surveyors  of  roads  are  appointed  for  S 
two  separate  portions  of  the  same  parish, 
and  the  road-rates  in  each  are  separately 
collected,  but  form  only  one  whole  rate  for 
the  entire  parish,  payment  of  the  rate  to 
either  surveyor  suffices.     Reg,  v.  Wood,  26 

Repairing. 

1,  Where  commissioners  under  a  localActmake 
a  road  within  a  reasonable  distance  of  a 
river,  along  the  bank  of  which  it  is  to  run, 
the  parishes  in  which  it  lies  are  not  ex- 
empted from  repairing  it,  because  it  deviates: 
from  the  exact  line  directed,  the  termini 
being  the  same  ;  and  whether  it  follow  the 
line  or  not,  where  the  road  is  completed,  and 
has  been  dedicated  to  and  used  by  the: 
public,  they  are  compellable  to  repair  it. 
Reg.  v.  Inhabitants  of  Wiggenhall  St,  Ger^ 
mainSy  20 

2.  A  defendant  in  an  indictment  for  the 
non-repair  of  a  highway  is  not  entitled  t(* 
be  discharged  upon  the  production  of  a  cer- 
tificate of  two  justices,  and  affidavits,  which 
merely  state  that  the  "  road  is  now  in  re- 
pair ;"  they  should  shew  something  done 
since  the  finding  of  the  jury.  Reg,  v, 
JFyampUmy2d 

Rating. 
In  the  27th  section  of  the  Highway  Act,  5  &  0 
Wm.  4,  c.  50,  the  provision  for  assessing 
woods  to  the  road-rate  which  have  been 
**  usually  rated  "  applies  to  the  usage  as  U j 
the  woods  in  the  paj*ticular  pariah  in  which 
the  rate  is  made,  and  not  to  the  usage  in  the 
kingdom  generally.    Beg.  v.  RosCy  63 

HIRING    AND  SERVICE. 

8STTLEKENT  BY. 

A  pauper  was  hired  for  a  year  to  work  in  a 
coUiery.  By  the  agreement,  he  and  the 
other  workmen  were  to  do  a  full  day^i^ 
work  on  each  and  eT«ry  working  day,  or 


such  a  quantity  of  work  as  should  be  fairly 
deemed  equal  to  a  day's  work,  and  were 
not  to  leave  their  worlc  till  that  quantity 
was  completed  to  the  extent  of  eacn  man's 
ability  ;  they  were  to  work  on  the  pay 
Saturdays  if  required  ;  they  were  to  be  pro- 
vided by  the  masters,  save  for  a  fortnight 
at  Christmas,  and  in  case  of  accident,  with 
so  much  work  as  would  produce  a  certain 
sum  in  a  fortnight;  but  the  masters  were 
to  be  at  liberty  to  lay  the  pit  off  work  three 
working  days  in  every  fortnight,  and  ten 
at  Christmas ;  but  it  was  provided  that  the 
parties  hired  should  continue,  during  those 
ten  days  and  during  all  other  times  that  the 
pits  should  be  laid  off  work,  the  servants  of 
the  owners,  and  subject  to  their  orders.  If 
by  accident  the  pit  should  be  rendered  unfit 
for  working,  certain  penalties  were  to 
be  paid  to  tne  workmen ;  and  those  who 
had  nouses  provided  for  them  were  to  quit 
the  houses  whenever  they  quitted  the  em- 
ployment. Upon  a  case  stated  for  the 
ophiion  of  this  Court,  it  was  found  that  the 
expression  "  the  pits  shall  be  laid  off  work" 
did  not  apply  to  tlie  cessation  of  work  on 
working  ojays,  pay  Saturdays,  or  Sundays, 
but  only  to  the  Christmas  holidays,  cases 
of  accident,  and  the  three  days  m  every 
fortnight.  The  pauper  served  and  resided 
the  whole  year,  working  occasionally  on 
the  nay  Saturdays,  and  leaving  off  his  daily 
work  at  different  hours  in  Uie  day ;  but 
keeping  holiday  only  for  ten  days  or  a  fort- 
,  night  at  Christmas,  when  only  the  pit  was 
laid  off  work. 

Held,  that  this  was  an  exceptive  hiring, 
and  that  the  pauper  gained  no  settlement  by 
service  under  it.  Reg,  v.  Inhabitants  of 
Township  of  Walhottle^  550 

Exceptive  Hiring. 
A  contract  of  hiring  between  B.  and  W. 
(owners  of  silk-mills),  and  W,  Bagot,  of  the 
one  part,  and  W.  B.,  and  J.  B.,  the  pauper's 
father,  of  the  other,  stated  that  the  former 
an^ree  to  hire,  and  the  latter  agree  to  be 
hired,  for  the  term  of  three  years,  to  dress 
silk.  For  the  first  three  months  from  the 
commencement  of  W.  B.'s  working  under 
this  agreement  he  shall  receive  128.  per 
week,  and  J.  B.  10s.  per  week  for  the 
first  three  months ;  after  that  time  to  dress 
silk  on  two  frames  each,  at  2id.  per  pound 
for  what  is  called  foreign  waste,  and  Sd.  per 
pound  for  what  is  called  home  waste,  pro- 
vided they  dress  72  pounds  each  of 
foreign  waste  for  double  yam,  and  60 
pounds  each  of  home  waste  for  single  yarn 
per  week  :  for  all  they  do  over  and  aboye 
the  said  weights  of  waste,  they  shall  receive 
for  foreign  waste  4d.  per  pound,  and  for 
home  waste  4id.  per  pound ;  and  for  what 
their  work  averages  short  of  the  aboye- 
mentioned  weights  of  waste  of  72]poand8 
and  60  pounds  per  week,  they  shall  be  sub-^ 


INDEX. 


ject  to  be  deducted  or  abated  4id.  and  4d. 
per  pound  for  each  description  of  dressed 
waste  deficient  of  the  aforesaid  M-eekly 
quantity. 

Held,  that  this  was  not  an  excei)tive 
hirinj?. 

The  Kame  contract  contained  this  clause  : 
"  That  W.  lUf;ut  shall  receive  of  B.  and  W. 
(is,  per  week  for  sui)rrintendinc:  and  in- 
structing them  (W.  JJ.  and  J.  B.)>  in  the 
hcst  manner  he  la  capahk*,  to  make  them 
competent  workmen ;  the  said  W.  Bagut 
to  he  answcralile  for  the  work  lieing  done 
in  a  pro|)er  manner.  The  said  W.  Bai^ot 
shall  receive  4<1.  per  pound  for  foreign 
waste,  and  4id.  j>er  pfinn»i  for  home  waste, 
for  his  own  work,  during  the  time  of  this 
agreement." 

Held,  not  an  imperfect  apprenticeship, 
hut  a  hiring  and  service.  JKeff.  v.  Liha- 
bitanU  of  North  Ilotmrariy  5G1I 

Statement  of, 

1.  An  order  of  removal  was  made  on  two 
examinations,  of  which  one  stated  that  the 
pauper  came  to  live  with  the  father  of  the 
witness  as  a  farm-servant;  that  "he  was 
not  engaged  for  any  particular  time,"  but 
that  the  father  of  tne  witness  "  found  him 
board,  washing,  lodging,  and  clothes  for  so 
long  a  time  as  he  stayed ;"  that  the  pauper 
continued  in  the  service  upwards  ot  three 
years  and  a  half,  during  which  time  he 
slept  at  the  farm,  and  was  a  bachelor ;  and 
the  other,  tliat  of  the  ])auper,  repeating  the 
same  particulars,  used  tne  words,  "there 
was  no  agreement  as  to  the  length  of  my 
Ker\'ice,bnt  I  was  found  with  hoard,  lodging, 
clothing,  and  washing  whilst  I  stayed?' 
Held,  that  this  was  not  a  sufficient  state- 
ment of  a  hiring  for  a  j'ear  to  let  in  evi- 
dence of  a  settlement  by  fiiring  and  service 
in  the  appellant  parish. 

tSemhfey  that,  to  shew  a  settlement  bv 
hiring  and  service  under  0  &  4  Wm.  & 
Mary,  c.  11,  s.  7,  it  is  enough  to  state  that 
the  i>auper  at  the  time  of  the  hirinff  was  a 
})achelor.  Reg,  v.  Lihahitants  of  VateraU, 
V2 

2.  Hiring  and  service  settlement  having  been 
abolished  bv  4  &  5  Wm.  4,  c.  7(5,  a  state- 
ment of  a  hiring  and  service  "  in  or  about 
the  year  1832,"  is  insufficient,  as  not  neces- 
sarifv  excluding  August  14,  1834. 

AVherc  the  examinations  set  up  a  settle- 
ment by  hiring  and  service,  by  an  employ- 
ment for  several  years  continuously,  it  must 
be  shewn  that  at  the  commencement  of  the 
year,  during  which  residence  is  alleged,  the 
pauper  was  unmarried,  and  without  child 
or  ciiildren,  just  as  when  service  for  one 
year  only  is  relied  upon. 

Therefore,  where  the  pauper  stated  that 
about  the  year  1827,  being  tlien  unmarried, 
and  having  no  child  or  children,'  she  was 
hired  as  a  yearly  servant  by  Mr.  Stroud, 


I     at  the  yearlv  xrageh  of  .s«veti  pounds,  with 

I     diet  and  Icnt^ns ;  that  she  sen-ed  the  said 

J      >Ir.  Stroud  at  his  residence,  which  was  in 

1      Crown- street,  on  the  riL^ht  side  (near  the 

j)ublic-houso,  comm<fnIy  called  or  known  by 

the  name  or  sign   of  the  Plough),  in  the 

aforesaid  parish  of  St.  Anne,  in  the  hberty 

of  Westminster,  under  such  yearly  hiring, 

for  al>out  four  years  or  more,  and  lived  and 

lodged  in  the  house  of  her  master,  the  said 

Mr.  Stroud,   at    his  residence    in    Cn^wu- 

street  aforesaid,  in  the  parish  of  St.  Anne, 

in  the  liberty   of  Westminster,  for  more 

than  forty  days  next  preceding  the  tenni- 

nation  of  the  said  service : 

Ilehl,  that  as  the  only  residence  stat^l 
was  in  the  last  year  of  the  service,  no  settle- 
ment was  gained,  as  it  did  not  appear  that 
at  the  beginning  of  that  year  she  was  no- 
married,  and  without  child  or  children. 
R^.  V.  Inhabitants  of  St.  Anne's,  JVat- 
mituter,  579 
Settlement  by,  144 

HUSBAND  AND  W^IFE. 
In  removals,  22 


IDENTIFICATION  OF  PAUPERS,  529 

"IN." 
Meaning  of  the  word,  338 

INDENTURES  OF  APPRENTICESHIP, 
134 

INDICTMENTS. 
Power  of  Quarter  Sessions  to  quash,  163 


JOINT  OCCUPATION. 

Settlement  by,  348 

JURAT. 

1.  Tlie  omission  of  the  words  "before  me" in 
the  jurat  of  an  affidavit,  upon  which  a  writ 
of  certiorari  has  been  obtained,  is  a  fatal 
defect,  and  the  Court  will  upon  that  ground 
quash  the  writ.  Reg.  v.  InhabitanU  of 
NorbuTyy610 

2.  A  jurat  which  omits  the  words** before  me,'* 
but  merely  states  that  it  was  sworn  at  a 
given  place  and  time,  Avith  the  signature  of 
the  commissioner,  is  fatally  defective ;  and 
the  defect  is  not  cured  by  another  document 
annexed,  and  referring  to  the  affidavit,  stat- 
ing it  to  have  been  sworn  before  the  com- 
missioner. 

The  Court  will  not  amend  a  fatal  defect 
in  a  jurat:  oyerruling  R$x  v.  HaU.  Bf§' 
v.  Inhabitants  ofBloxham,  123 
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JURISDICTION. 
Two  justices  of  the  county  of  Radnor,  on  the 
Idth  Novemher,  made  an  order  under 
9  Geo.  4y  c.  40,  s.  38,  upon  the  overseers  of 
K.,  in  that  county,  to  convey  a  lunatic 
pauper  to  an  asylum  in  the  county  of 
oalop  ;  under  which  order  he  was  so  con^ 
Yeyed.  Upon  that  occasion  the  mother  of 
the  pauper  was  examined  as  to  the  son't^ 
settlement,  hut  she  gave  no  legal  evidence 
on  the  subject.  On  the  dOth  of  the  same 
month,  the  same  justices,  on  further  evi- 
dence, made  an  order,  adjudging  the  settle- 
ment of  the  pauper  to  be  in  the  parish  of 
H.,  in  the  county  of  Radnor,  and  directiii<> 
the  overseers  of  tnat  parish  to  pay  a  weekly 
sum  to  the  keeper  of  the  asylum  : — Held, 
that  they  had  no  jurisdiction  to  make  tlie 
latter  order,  not  being  justices  of  the  county 
in  which  the  asylum  was  situate.  Reff,  v. 
Inhabitants  ofMeyop^  497 

Of  Justices  under  local  Act. 

When  by  a  local  Act  provision  is  made  that 
certain  sums  of  money  mav  be  recovered  by 
applying  to  justices  for  distress  warrants^ 
which,  after  proof  of  the  sums  being  du^, 
the  said  justices  are  authorized  to  issue, 
they  are  bound  to  hear  and  adjudicate  upon 
any  such  application,  and  this  Court  will 
compel  them  to  do  so  W  mandamus  ;  though 
the  parties  applying  £>r  the  warrant  may 
have  another  remedy  by  action  at  law  for 
the  recovery  of  such  sums  of  money.  Re^. 
T.  Jifoare^  83 

Of  Quarter  Sessions,  27>  280,  588 

Of  justices,  354 

Of  justices  must  be  shewn  in  the  order,  568 

Of  justices  in  bastardy,  484 

Of  county  and  borough  coroners,  320 

Statement  of,  in  order  of  removal,  169 

Order  bad  for  not  shewing,  256 

JUSTICES. 
Duties  of. 
Justices  ought  not  even  to  sit  upon  the  bench 
during  the  hearing  of  a  case  m  which  thc^- 
have  any  interest  however  small;  and  if 
interested  parties  take  any  part  in  the  deci- 
sion of  the  Court,  it  vitiates  the  whole  pro- 
ceedings. Therefore,  where,  upon  the  trial 
of  an  appeal  against  an  order  under  tlie 
Highway  Act,  <iirecting  a  surveyor  of  the 
hi^ways  to  pay  a  certain  sum  to  the  com- 
missioners 01  a  certain  turnpike  trust,  or 
their  treasurer,  one  of  the  justices  who  made 
the  order  and  was  ther^ore  respondent  in 
the  appeal,  and  another  justice  who  was  a 
creditor  of  the  turnpike  trust  in  question , 
were  held  disqualifiea  from  taking  anv  part 
in  the  decision  of  the  case ;  although  the 
money  ordered  to  be  paid  was  directed  to  be 
^plied  to  the  actual  repair  of  the  road. 
The  former  of  them  retired  b^oie  the 
was  closed,  and  did  not  vote;  but^ 


during  the  progress  of  the  case,  was  seen 
conversing  with  the  other  iustices : — Held, 
that  it  might  be  presumed  that  he  was  con- 
versing about  the  case,  and  that,  therefore, 
his  interference  would  render  the  decision 
invalid. 

The  latter  took  a  very  small  part  in  the 
discussion,  but  voted  ;  and  it  was  held  that 
the  decision  was  altogether  void,  although 
the  order  was  confirmed  by  a  majority 
of  ten  to  two.  Hajr.  v.  Justices  offfert/ard- 
shirty  183. 

Liability  of. 

A  lustice  of  the  peace,  who  commits  upon  an 
illegal  warranty  is  liable  in  an  action  for 
false  imprisonment^  whether  he  acted  bond 
fide  or  not    Prickett  v.  Qreaitrex^  541 

Jurisdiction  of,  under  local  Act,  83 

Signatures  of,  352 

Action  against,  nature  of,  539,  561 

Acting  without  evidence,  599 


LANDLORD  AND  TENANT. 
The  power  given  hy  11  Geo.  2,  c.  19,  s.  17,  to 
the  justices  of  assize  to  examine  summarily 
into  proceedings  b^  justices  under  section 
16  ot  that  Act  is  ^veh  to  them  as  indivi- 
'duals  and  not  as  justices  acting  under  the 
commission  of  assize.  Therefore,  where 
an  indictment  for  disobeying  an  order  of 
restitution  described  the  order  as  made  by 
A.  and  B.,  justices  of  assize,  it  was  held  not 
to  be  proved  by  the  production  of  an  order, 
to  which  the  stamp  of  "3y  the  Court"  had 
been  affixed  by  the  deputy-clerk  of  assize. 

Semble^  such  an  order  should  be  ugned 
by  the  justices  of  assize  who  make  the  sig- 
nature, proved  in  tha  ordinary  way.  Reg. 
V.  W.  SeweU,  444 

LOCAL  ACT. 
Poor-rate  by,  398 
Jurisdiction  of  justices  under,  83 
Guardians  under,  589 

LUNATIC. 

1.  Where  a  county  asylum  is  full,  a  lunatic 
pauper  in  that  county  cannot  on  that  ac- 
count be  sent  to  another  asylum  in  another 
county,  under  9  Greo.  4,  c.  40,  s.  38.  Re^, 
V.  Ellisy  114 

2.  An  order  of  justices  made  under  9  Greo.  4, 
c.  40,  s.  38,  admdging  a  pauper  to  be  insane, 
and  also  adjudicating  as  to  his  settlement^ 
ought  to  state  that  it  is  made  **  upon  view 
and  examination  of  the  said  poor  person," 
or  upon  *^  other  proof"  (which  should  be 
specified).  A  mere  statement  that  it  ^ap- 
pears to  us,  two,  &C.,  having  called  to  our 

assistance  one ,  a  suiveon,  that is 

insane^"  is  not  enough,  although  that  is  the 
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foim  of  the  warrant  nven  in  the  schedule 
.  to  the  Act ;  and  therefore,  an  order  in  the 
ahove  form  having  heen  appealed  against 
and  confirmed,  this  Court  made  ahsolute  a 
rule  for  quashing  the  order  of  Sessions, 
both  orders  having  been  removed  by  certi- 

SenMty  that  on  appeal  against  orders  made 
under  sections  38  and  42  of  the  above  statute, 
the  appellant  does  enough  if  he  serves  the 
elerk  of  the  peace  for  the  county  with  notice, 
although  the  justices  are  entered  as  respon- 
dents in  the  appeal.  Reg,  v.  IfihalntarUa  of 
Sl-iptariy  119 

d»  An  order  of  two  justices,  directing  the 
overseers  of  a  parish  to  pay  a  certain  sum 
weekly  for  the  maintenance,  medicine, 
clothing,  and  care  of  an  insane  pauper,  who 
had  been  conveyed  to  a  licensed  house  for 
the  reception  of  insane  persons,  by  virtue  of 
a  previous  order  of  the  same  justices,  having 
been  quashed, — Held,  that  this  Court  had 
mo  authority  under  stat.  9  Greo.  4,  c.  40, 
8.  41,  to  require  justices  of  the  county  to  re- 
imburse the  parish,  out  of  the  county  rate, 
the  money  paid  under  that  order.  Re  Jus- 
tices-of  Raanorshire^  656 

Pauper,  settlement  of,  497 


MAGISTRATE. 


Libel  on,  26 


MAIDEN  SETTLEMENT. 
Where  no  settlement  of  the  husband  appears 
upon  the  examination  touching  the  removal 
of  a  woman  to  her  maiden  settlemenly  there 
is  a  sufficient  prifTia/aoitf  case  to  justify  the 
removal  to  her  maiden  settlement,  wimout 
averring  that  inquiry  has  been  unsuccess- 
fully made  as  to  the'  husband's  settlement. 
Reg,  V.  Inhabitants  of  Birmingham^  451 

MAIDEN  SETTLEMENT  OF  MOTHER. 
Removal  to,  200 


MANDAMUS.  I 

1«  A  mandamus  will  not  be  granted  until  the 
precise  thing  it  is  to  command  has  been 
required  of  tne  party  to  be  done,  and  it  be 
shewn  that  he  has  refused  to  do  it.  Reg,  v. 
Town  Council  ofStamfordy  163 
2.  Before  a  mandamus  is  granted  to  compel 
Sessions  to  enter  continuances  and  hear  an 
i^peal  they  have  refused  to  hear,  it  is  essen- 
tial that  the  affidavits  of  the  appellants 
■hew  that  the  practice  of  the  particular 
Sessions  with  respect  to  the  time  of  notice 
of  appeal  has  been  observed.  Reg.  v.  The 
Jwtioes  of  Warwickskire^  178 

To  Justices  to  heab  an  Appeal. 
A  retain  to  a  mamdamw  oommanding  jiutices 


to  hear  an  appeal  against  a&  order  of  re- 
moval, stated  that  whan  the  appeal  came  on 
to  be  heard  before  them,  the  appellants  ob- 
jected that  iiiere  having  been  no  complidnt 
in  writing,  the  order  was  bad  ;  ihat^e  ob- 
jection was  overruled  ;  and  thai  the  i4>pel- 
lants  did  not  at  any  time  during  the  h«%ring 
of  the  appeal  take  any  other  obiedion  to 
.  the  order  of  r^noval  or  examinatioii.  That 
thereupon  the  respondents  objected  to  ^ 
sufficiency  of  the  grounds  of  appeal,  aigoing 
that  sufficient  evinence  to  support  the  order 
remained  in  the  examination  untraversed 
by  any  Idling  in  the  grounds  oi  appeal ;  in- 
asmuch as  the  grounds  of  appeal  contuned 
no  sufficient  traverse  of  a  certain  mateiial 
portion  of  the  said  examination  (setting  it 
out^  ;  and  that  the  justices,  after  argament, 
decided  in  favour  of  the  objection,  and  that 
the  groxmds  of  appeal  were  in  that  reelect 
insufficient.  That  the  appellants  did  not 
offer  or  claim  to  go  into  any  other  part  of 
their  case,  or  require  that  the  res^ndents 
should  be  put  to  proof  of  any  part  of  thdi 
case,  or  require  the  decision  of  the  justices 
upon  any  other  point  or  matter  in  or  aris- 
ing from  the  said  appeal ;  and  that  there- 
upon the  justices  confirmed  the  order  and 
directed  the  appellants  to  pay  costs.  That 
inasmuch  as  Uie  said  appeal  had  been 
already  duly  heard  and  determined  by  them 
as  aforesaid,  they  had  not  caused  continu- 
ances to  be  entered  upon  the  said  appeal, 
nor  had  they  heard  and  determined  the 
merits  thereof,  as  commanded  by  the  writ 
Held,  on  demurrer,  a  suffici^it  retain; 
because,  if  true,  the  justices  had  heard  the 
appeal ;  if  not,  it  ought  to  have  been  tn^ 
versed.    Reg,  v.  Justices  of  Easi  SusaeXy  M 

To  lord  of  manor  to  enfranchise  copyhold,  41 
Practice  as  to,  53 
To  Recorder,  to  hear  appeal,   121 
To  Quarter  Sessions,  to  near  appeal,  167 
At  a  sessions  held  in  January,  the  Court  dis- 
missed an  appeal  against  an  order  in  bas- 
tardy, giving  the  appellants  the  option  ef 
stating  a  case  for  the  Court  of  (iueoi'f 
Bench,  or  applving  for  a  mandamus.    In 
Easter  Term  (Apnl  dO)  a  masKUumis  was 
applied  for  by  tne  appellant : — Hdd,  not 
too  late.    Reg,  v.  Jushoes  ofCheskirt^  602 


MARKET. 


Ancient,  154 
Rating  of,  207 


MARRIAGE. 
Evidence  of,  51 

MASTERS  AND  SERVANTS  ACTS. 

1.  Where  an  Act  of  Parliament  empowers 

justices  summarily  to  hear  and  adjudicate 

upon  complaints  by  masters  against  tiieir 

workmen,  and  pennita  ^e  detediBi  to 


IK  J>  lEK. 


appeal  against  his  conviction,  on  giving 
notice  and  entering  into  a  recognizance  with 
the  sureties,  and  authorizes  the  Sessions, 
upon  due  proof  of  such  notice,  to  hear  and 
determine  the  matter  of  the  said  appeal, 
and  to  award  such  costs  as  shall  appear  just 
and  reasonable ;  it  is  not  competent  to  the 
respondents,  on  the  appellant's  abandoning 
his  notice,  themselves  to  enter  the  appeal, 
the  right  to  enter  it  being  that  of  the  appel- 
lant alone ;  nor  have  the  Sessions,  in  the 
absence  of  such  appeal  by  the  appellant, 
jurisdiction  to  give  the  respondents  then- 
costs,  which  are  ancillary  to  the  hearing  of 
the  appeal  itself. 

SenAhy  that  the  proper  course  to  be  pur- 
sued where  a  piuiiy  who  gives  notice  of 
appeal  against  a  summary  conviction  aban- 
dons his  notice,  is,  to  apply  to  the  Sessions 
to  estreat  his  recognizance,  whereby  the 
conviction  stands  as  though  unappealed 
against,  and  ma^  be  enforced  by  the  con- 
victing justices  in  the  ordinary  manner. 
Reg,  V.  Recorder  of  Bctton^   127 

2.  Under  the  Masters  and  Servants  Act 
(4  €reo.  4,  c.  34),  an  instrument  purporting 
to  be  at  the  same  time  a  warrant  of  com- 
mitment and  a  conviction  must  set  forth  the 
evidence  as  in  a  conviction. 

To  a  habeascorpus  the  instrument  returned, 
after  stating  the  complaint,  and  the  appear- 
ance before  the  justices,  proceeded  tnus: 
"Wedothereforeconvict'Hhesaid  J.  H.,  &c. 
&c.,  and  it  then  commanded  the  constable 
to  convey  and  the  gaoler  to  receive  into  his 
custody,* the  said  J.  H.,  &c. : — 

Held,  that  the  instrument  was  bad  for 
not  setting  out  the  evidence,  and  that  the 
omission  to  state  that  it  was  on  parchment 
did  not  make  it  the  less  a  conviction. 

Semble^  per  Patteson,  J.,  and  Williams,  J. 
that  it  was  also  bad  for  not  adjudging  im- 
prisonment. Re  Hammondy  572 

3.  An  information  under  the  Masters  and  Ser- 
vants Act  against  a  servant  for  absenting 
himself,  and  thereby  neglecting  to  fulfil  the 
contract,  must  aver  that  it  was  without  the 
consent  of  the  master,  or  without  legal 
causes  within  his  knowledge.  The  informa- 
tion ought  to  shew  thenatureof  the  contract, 
for  it  is  not  every  contract  of  service  that  is 
within  the  statute^  and  there  may  be  an 
exception, 

Qucere,  whether  a  contract,  binding  a  ser- 
vant to  work  for  the  master  absolately  for 
eleven  months  in  certain  mines,  on  receiv- 
ing a  certain  remuneration  by  the  piece  for 
his  work,  but  not  binding  the  master  to 
find  the  servant  a  certain  amount  of  work 
in  each  week,  nor  to  find  him  work  at  all,  is 
valid  ? 

Sembh,  per  Lord  Denman,  C.  J.,  that  it 
is.  lU  Turnery  614: 

Warrant  of  Commitmext. 
1.  AwARBiitof  coiiimitmeiitanderthe^Geo«d; 


c.  25,  or  4  Geo.  4^  c.  34  (the  Masters  and 
Servants  Acts),  is  virtually  a  conviction, 
and  should  be  construed  as  such ;  and  where, 
therefore,  such  a  warrant  set  out  the  facts 
of  the  defendant  having  been  brought  before 
the  committing  justice,  &c.,  but  contained 
no  allegation  that  the  evidence  against 
him  was  taken  upon  oath,  it  was  held 
bad,  and  the  prisoner  was  ordered  to  be 
discharged. 

Quasrey  whether  in  such  a  warrant  it  is 
necessary  to  set  out  the  evidence  ?  Ex  parte 
Gratfy  110 
2.  A  warrant  of  commitment,  containing  a  con- 
viction under  4  Geo.  4,  c.  34  (the  Masters 
and  Servants  Act),  must  state,  either  in  ex- 
press terms  or  by  reasonable  intendment, 
that  the  evidence  upon  which  it  proceeded 
was  taken  in  the  presence  of  the  prisoner ; 
and  the  following  statement  does  not  suffi- 
ciently shew  that  fact :  "  And  whereas  the 
said  L  T.,  in  pursuance  of  my  warrant  for 
that  purpose,  nath  this  day  appeared  before 
me  to  answer  the  said  complamt,  but  hath 
not  proved  that  he  is  not  guilty  of  the  said 
complaint  and  charge ;  and  whereas,  in  phr- 
suance  of  tbe  statutes,  &c.,  I  have  auly 
examined  the  proofs  and  allegations  upon 
oath  of  both  tlie  said  parties.  The  war- 
rant went  on  to  recite  an  adjudication,  that 
the  complaint  was  true,  &c.,  and  proceeded 
— "And  I  do  therefore  convict  the  said 
I.  T.  of  the  said  offence."  Held,  that  this 
was,  and  was  to  be  treated  as,  a  conviction, 
and  not  a  mere  warrant  of  commitment* 
Re  Tordqft  and  Others^  17 

MEASUREMENT  OF  DISTANCE, 
Under  4  &  5  Wm.  4,  s.  76,  559 

MINES,  TIN. 
Rating  of,  2C8 

MOTHER  AND  CHILD. 
Separation  of,  354 

MUNICIPAL  CORPORATIONS. 

By  the  Municipal  Corporation  Act  (5  &  G 
Wm.  4,  c.  76),  the  alderman  and  assessors 
for  each  ward  in  boroughs,  divided  into  more 
wards  than  one,  have,  as  regards  the  elec- 
tion of  councillors  for  such  ward,  aU  the 
functions  of  the  mayor  and  assessors  in  a 
borough  not  divided  into  wards ;  in  such 
case,  merefore,  the  alderman  and  assessors 
of  the  ward  are  the  proper  persons  to  cast 
up  the  votes  and  declare  who  are  the  coun- 
culors  elected,  as  provided  bpr  the  35th  and 
43rd  sections ;  and  such  castmg  up  need  not 
take  place  in  the  ward  or  on  the  da^  of  the 
election,  but  may  be  made  on  the  third  day 
and  at  the  Town  HalL  Reg.  v.  HaU  am 
AnotheTy  442 

Borough  Ratb. 
The  town  council  of  a  borough  ordered  a 
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borough  rate  to  be  made  at  6d.  in  the  pound, 
and  appointed,  under  7  Wm.  4  &  1  Vict, 
c.  81,  8.  3,  special  overseers  to  levy  and  col- 
lect within  a  parish,  which  was  partly  within 
and  partly  without  the  borough,  a  sum 
specined  as  the  share  of  that  parish.  The 
overseers  so  appointed  made  a  rate  of  7d. 
in  the  pound  on  that  part  of  the  parish 
which  was  within  the  borough,  a  rate  of 
Gd.  in  the  pound  not  being  sufficient  to 
raise  the  sums  specified,  though  the  rate 
at  7d.  was  calculated  to  produce  more  than 
that  sum. 

Held,  that  they  had  no  authority  so  to 
do ;  and  that,  therefore,  the  non-payment 
of  the  rate  so  made  did  not  disqualify  a 
person  otherwise  qualified  from  being  placed 
on  the  burgess-list  of  the  said  borough. 
Beg,  V.  Ma^orofNew  Windsor ^  72 

Costs. 
Where,  after  judgment  of  ouster  upon  a  quo 
warrantQy  the  corporation  refuse  to  proceed 
to  an  election  to  supply  the  vacancy  occa- 
sioned by  such  judgment^  and  a  mandamua 
to  compel  them  is  obtained,  and  obeyed,  the 
corporation  is  liable  for  the  costs  of  that 
vumdamua^  and  of  the  application  for  them ; 
and  the  Court  wiU  grant  a  rule  calling  upon 
them  to  pay  such  costs,  though  they  nad 
acted  upon  the  advice  of  counsel,  that  they 
could  not  safely  proceed  to  an  election  with- 
out a  mandamiUy  but  wiU  not  in  that  rule 
give  any  direction  as  to  the  fund  out  of 
which  tney  are  to  be  paid. 

A  rule,  therefore,  orawn  up  so  as  to  re- 
quire payment  "  out  of  the  borough  fund," 
was  moulded  by  striking  out  those  words, 
notwithstanding  that  the  application  to  the 
corporation  had  been  for  payment  out  of  the 
borough  fund.  Reg.  v,  ma^OTy  S^.  of  Ckun- 
hridgey  174 

Election  of  Councillors. 
Quaere^  whether,  under  the  Municipal  Corpo- 
rations Act,  ordinary  and  extraordinary 
vacancies  in  the  office  of  councillors  can  be 
supplied  at  the  same  election  ? 

But  held,  at  all  events,  that  where  one 
election  took  place  for  three  ordinary  va- 
cancies of  councillors,  and  also  for  an 
extraordinary  vacancy,  and  the  voting-pa- 
pers did  not  distinguish  the  candidate  whom 
the  voters  intended  to  supply  the  extra- 
ordinary vacancy,  such  election,  for  want 
of  such  distinction,  was  void.  Rowley  v.  The 
Que^yty  15G 

Removal  of  Town  Clerk. 
The  appointment  of  a  new  town  clerk  amounts 
to  a  removal  of  the  old,  under  the  Act, 
though  the  old  one  does  not  ofier  himself  for 
re-appointment,  or  take  any  steps  for  that 
purpose. 

Any  office  held  by  a  town  clerk  which  is 
appendant  or  appurtenant  to,  or  usually 


held  with,  the  office  of  town  derk,  thou^ 
not  a  corporate  one,  is  an  office  for  the  loss 
of  which  compensation  is  to  be  allowed 
under  the  Act. 

The  five  years  for  which  the  account  of 
profits,  &c.  of  any  office  is  to  be  taken,  are 
the  five  years  immediately  preceding  the 
passing  of  the  Act  (9th  September,  1835), 
and  not  the  five  years  preceding  the  Ist  of 
January,  1 835.  Attomty-Gfeneral  v.  M(^ 
ofPooU,  168 
Liability  to  repair  county  bridge,  372 


NIGHT  POACHING  ACT. 
Conviction  under,  223 

NOTICE. 
Meaning  of  **so  many  days  at  least." 

Where  an  Act  of  Parliament  provides  that  t 
certain  number  of  days'  notice  "  at  lewt" 
shall  be  given,  such  days  are  meant  to  be 
clear  days.  Beg.  v.  Justices  of  MidHua^ 
336 

Of  Action. 

1.  A  notice  of  action  to  justices,  under  24 
Geo.  2,c.  44^  addressed  to  two  justices  in  and 
for  the  parts  of  Lindsey,  in  the  county  of 
Lincoln,  stated  the  cause  of  action  tobe  ''For 
that  vou,  on  the  10th  day  of  May,  1844^ 
with  force  and  arms,  caused  an  assault  to 
be  made  upon  me,  and  then  caused  me  to 
be  beaten,  seized,  and  laid  hold  of,  and  to 
be  forced  and  compelled  to  go  into,  along, 
and  through  divers  public  streets  and  roads, 
to  a  certain  prison,  to  wit,  at  Louth,  in  the 
said  parts,  and  to  be  unlawfully  imprisoned 
and  kept  detained  in  prison  there^  in  a  dark 
and  unwholesome  place  there,  without  anjr 
reasonable  or  justifiable  cause  whatever, for 
a  long  space  of  time,  to  wit,  for  the  sp^ 
effort^  days  then  next  following,"  &cThe 
plaintiff,  at  the  trial,  proved  nothing  more 
than  an  imprisonment  m  the  gaol  at  Lowth, 
under  an  invalid  warrant  signed  bv  the  de- 
fendants : — Held,  that  the  place  of  the  injnrv 
was  sufficiently  stated  to  entitle  the  plamtuF 
to  recover  in  respect  of  such  false  imprison- 
ment.   Jacklin  V  Fytche,  539 

2.  A  notice  of  action,  which  states  the  impri- 
sonment to  have  been  in  the  common  saol 
at  M.,  and  that  a  writ  of  summons  wiU  be 
issued  for  that  imprisonment^  is  a  sufficient 
notice  of  the  cause  of  action. 

The  statute  does  not  require  the  foim  of 
the  intended  action  to  be  stated.  PriM 
V.  OreatreXy  541 

Of  Appeal. 
1.  An  appellant  parish  which  omits  to  giv* 
notice  of  appeal  against  an  order  of  im- 
moral within  the  21  days  is  not  boun^ 


INDEX. 


W 


to  wait  until  the  pauper  is  actually  rt- 
movedy  but  may  give  notice  after  the  expi- 
ration of  that  number  of  days,  and  before 
removal ;  the  grievance  under  the  4  &  f1 
Wm.  4,  c.  76,  s.  79,  being  the  order  of  re- 
moval. JUg.  V.  Justices  qf  West  Riding  of 
Yorkshire^  182 

2.  A  notice  of  appeal  given  by  ^'  a  majority  " 
of  the  churchwardens  and  overseers,  who  de- 

■  ficribe  themselves  therein  as  '^  being  a  ma- 
jority of  the  churchwardens  and  overseers 
of  the  poor  of  the  parish,"  &c.,  is  good,  not- 
withstanding the  act  of  appealing  is  legally 
the  act  of  the  whole  body  ;  and  it  is  for  the 
respondents  to  shew  that  the  majority  were 
not  legally  acting  for  the  whole. 

Where  an appHcation  is  made  for  a  man- 
damus to  justices  to  hear  an  appeal,  all  the 
material  facts  should  be  stated  in  the  affi- 
davits on  which  the  motion  is  made.  Reg. 
Y.  Justices  of  the  West  Riding  of  Yorkshire^ 
332 

3.  The  Court  of  Quarter  Sessions  are  the  only 
judges  of  what  is  their  own  practice,  anil 
this  Court  wiU  not  interfere  with  any  of 
their  rules,  unless  thev  are  clearly  unreason- 
able. Where,  therefore,  by  a  rule  of  the 
Montgomeryshire  Sessions,  it  was  ordered 
that  twenty-eight  da^rs*  notice  should  be 
given  of  an  adjourned  appeal,  and  the  Ses- 
sions refused  to  hear  an  appeal  (which  had 
been  entered  and  respited  at  a  previous 
sessions),  becausesuchitilehad  not  been  com* 
plied  with  T  fourteen  days'  notice  only  haviii§[ 
Deen  given) : — Held,  on  motion  for  a  man- 
damusy  that  the  rule  was  not  so  unreason* 
able  as  to  induce  the  Court  to  interfere. 
Beg,  V.  Justices  of  Montgomeryshire^  333 

Of  appeal,  648 

Of  grounds  of  appeal  must  be  signed  by  & 
majority  of  the  overseers  and  church- 
wardens, 4 

Of  application  for  certiorari^  266 

NUISANCE. 
The  prosecutor  of  an  indictment,  which  has 
been  removed  by  certiorari  at  \he  instance 
of  a  defendant,  is  entitled  to  his  costs  under 
the  5  &  6  Wm.  &  M.  c.  11,  s.  3,  if  tlie 
defendant  be  convicted,  although  Uie  whole 
of  the  monepr  necessary  for  carrying  on  tlie 
expenses  of  the  prosecution  has  been  ad- 
vanced by  other  parties  on  his  promise  to 
repay  them. 

On  an  indictment  for  impeding  the  navi- 
gation of  a  river  which  is  an  ancient  high* 
wa^,  persons  who  in  consequence  of  the 
nuisance  have  experienced  danger,  or  have 
been  compelled  to  wait  an  unusual  length 
of  time  before  they  could  disembark  at  a 
landing-place  whidi  they  had  used  before 
the  creation  of  the  nuisance,  are  parties 
grieved  within  the  meaning  of  the  5  &  G 
Wm.&li.c  ll,8.a  R^.y.  Sir  R. Ihb* 
9tmmtd(Hksn^4M 


OBSTRUCTING  HIGHWAY,  154. 

ORDER. 

Of  bastardy,  sufficiency  of,  338 
For  highway-rate,  256 
For  relief,  383 

Of  Removal. 

1.  The  marein  of  an  order  of  removal  is  part 
of  the  order,  and  where  the  order  was  di- 
rected to  the  overseers  of  K.,  in  the  said 
county,  and  the  removing  justices  were  de- 
scribea  as  of  the  said  county,  the  only 
counts  named  being  in  the  words  *'  West- 
moreland, to  wit,"  in  the  margin  of  the 
said  order  : — Held,  that  the  jurisdiction 
sufficiently  appeared.  Reg,  v.  Inhabitants 
of  Casterton.  169 

2.  An  order  of  removal,  bearing  date  the  2dth 
of  July,  1843,  the  execution  of  which  was 
suspended  by  an  order  of  the  same  date  in 
consequence  of  the  illness  of  the  pauper, 
was,  on  the  7th  of  August,  served,  together 
with  the  order  of  suspension  and  examina- 
tion, on  one  of  the  overseers  of  the  appellant 
parish.  On  the  14th  of  October  a  notice  of 
appeal,  dated  on  the  7th  September,  by  the 
cnurchwardens  and  overseers  of  the  appel- 
lant parish,  was  served  upon  one  of  the 
overseers  of  the  respondent  parish,  stating 
their  intention,  **  at  the  next  general  quar- 
ter sessions,"  "  to  commence,  enter,  try,  and 
prosecute  "  an  appeal,  &c.  The  next  quar- 
ter sessions  were  held  on  the  17tn  of 
October,  but  the  appeal  was  not  then 
entered,  nor  did  either  party  appear  at 
those  sessions.  At  the  next  quarter 
sessions,  however,  in  January,  the  appel- 
lants entered  their  appeal;  and,  upon 
their  application,  the  respondents  not 
appearing,  the  order  of  removal  was 
quashed,  and  the  respondents  ordered  to 
pay  costs.  That  oroer  having  been  re- 
moved into  this  court  bv  eertiorariy  upon 
motion  to  quash  it— Held, 

1st.  That  there  was  a  sufficient  grievance 
to  warrant  the  Court  in  quashing  the  order 
upon  certiorari. 

2nd.  That  there  being  no  entry  and  re- 
spite at  the  October  sessions,  the  January 
Sessions  had  no  jurisdiction  to  entertain  the 
appeal. 

3rd.  That  a  statement  in  the  affidavit^  that 
at  the  October  sessions  there  was  no  entry  and 
respite  of  the  appeal,  **  as  this  deponent  is 
informed,  and  verily  believes,"  is  sufficient 
proof  of  that  fact,  if  not  answered  by  the 
other  side.  Beg.  v.  Inhabitants  of  Seven-' 
oaJbs,2e4t 

3.  It  is  no  objection  to  an  order  of  removal 
that  the  justices  have  not  signed  their  Chris- 
tian names  at  full  lengUi.  Reg,  v.  /nJlo- 
bitants  qf  WorthenXmry^  352 

4.  In  an  order  of  removal,  the  complaint  must 
appear  to  be  made  in  the  county  or  borough 
when  the  justices  have  jurismction ;  and 
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therefore,  in  tliat  part  wluch  recites  the  com- 
plaint, the  justices  must  be  described  as 
lustices  "in  and  for**  that  county  or 
borough  ;  the  word  "  for  **  being  descnptive 
of  their  authority  there,  and  the  word  *  in** 
of  the  locality  within  which  they  were 
acting  at  the  time. 

Therefore,  an  order  of  removal,  which  set 
ont  the  complaint  thus : — "  Upon  the  com- 
plaint of  the  churchwardens,  &c.  unto  us, 
G.  C.  and  T.  F.,  &c.,  being  two  of  her 
Majesty's  Justices  of  the  peace  for  the  said 
borougn  of  K.,'*  was  held  bad,  as  not  shew- 
ing that  the  complaint  was  made  within  the 
jurisdiction  of  the  justices. 

An  (ader  for  the  removal  of  a  mother  and 
her  illegitimate  child,  aged  five  months, 
was  sent  to  the  ajppellant  parish  with  a  no- 
tice of  chargeabiuty,  in  wtiich  the  child  was 
not  mentioned ;  but  blanks  were  left  for  its 
name.  Semhle^  an  order  of  Sessions  quash- 
ing the  order  on  that  ground  as  to  the  child, 
but  confirming  it  as  to  the  mother,  is  not 
ill^fal  on  the  ground  that  its  necessary 
efiect  would  be  to  separate  the  mother  and 
the  child ;  for  that  it  would  still  be  the  duty 
of  the  parish  officers  to  remove  them  toge- 
ther.   R^.  V.  Inhabitants  nf  Steciton-on- 

5,  Where  the  examinations  shew  that  one  of 
the  pauper's  children  mentioned  in  tiie 
order  of  removal  is  illegitimate,  and  the 
order  describes  him  as  legitimate,  the  order 
0f  removal  is  bad  as  to  that  child.  Regf.  v. 
JhhMtoHts  of  Birmingkamy  451 

6.  Upon  an  application  to  two  justices  for  an 
oraer  of  removal,  the  overseers  of  the  parish 
to  which  the  removal  was  to  take  place 
tendered  the  evidence  of  certain  witnesses 
against  the  application.  The  jvstices  exa- 
mined the  witnesses ;  but  their  evidence 
was  not  taken  down  in  writing,  nor  was  any 
note  or  copy  of  it  sent  with  the  order  of  re- 
moval to  the  appellant  paridi  :^B^ld,  that 
that  evidence  was  no  ptui;  of  the  examina- 
tion on  which  the  order  of  removal  was 
made,  and  that,  therefore,  it  was  not  neces- 
sanr  for  the  respondents  to  send  it  with  the 
order  of  removal  to  the  appellant  pari^ 
according  to  the  79th  section  of  the  Poor 
Law  Amendment  Act. 

Notice  to  the  overseers  of  the  binding  of  a 
parish  apprentice  under  stat.  6Q  Geo.  Q, 
c  139^  s.  2,  directed  to  all  the  overseers,  but 
served  upon  one  only,  is  sufficient.  Riff,  v. 
Inhabitants  o/HolnCy  544 
7.  An  order  of  removal  contained  the  fol- 
lowing adjudication  :  "  We,  the  said  ju»- 
tices,  upon  due  proof  made  tiiereof,  as 
well  upon  the  examination  of  the  said 
S.  W.,  of  S.  H.,  and  of  J.  H.,  upon  oath,  as 
otherwise,  &c.,  do  adjudge  the  same  to  be 
true ;  and  we  do  likewise  adjudge  tiiat  the 
lawful  settiement  of  tiie  said  S.  W.  is,** 
&C.:— 


Held,  that  it  maeasfA  Ir  TeaaoiiaUe  in. 
tendment,  that  all  the  evidenoe  wva  taken 
upon  oath ;  and  that  the  adjndBcstion  as  to 
the  settlement  was  made  upon  tiie  ame 
evidence  as  the  adjudicatioxi  that  tiie  eom- 
plaint  was  true. 

The  earlier  part  of  the  order  Aew^d  that 
the  complaint  was  made  to  tiie  jvstieet 
within  their  jurisdiction;  Imt  Hiere  was  ao 
direct  statement  of  tiie  phee  where  tlw  »» 
der  itsdlf  was  made : — 

Held,  nevertheless,  that  it  coffieiently 
appeared  that  the  jjustioes  wero  actmg 
witiiin  their  jurisdietion  when  they  made, 
the  order,  the  fair  inference  being  that  tbe 
whole  was  done  at  the  same  time  and  plaee. 
lUsf.  V.  Recorder  of  JSmfs  Upm^  584 

Adjudicatiok. 

An  order  of  removal  adjudged  the  aettlanent 
of  the  pauper  and  ner  ill^timate  child, 
aged  about  seven  weeks,  in  the  paridiof 
iL :  to  this  there  was  a  ground  of  appeal— 
**  That  the  order  as  r^ards  the  aaia  child 
is  bad  and  erroneous  in  this^  thai  it  adjudi- 
cates as  to  his  settiement  in  the  said  paririi 
of  A.  absolutely,  whereas  it  should  haTe 

I  adjmdged  and  ordered  that,  aa  an  illegiti- 
mate child,  he  should  h&ve  and  follow  tbe 
settiement  of  his  mother  until  he  should 
attain  the  age  of  raxteen  only:'* — ^Hd<^thit 
the  order  was  sufficient,  inasmuch  as  it  ad- 
judged the  existing  settlement  of  the  diild 
at  the  date  of  the  order.  Rsg.  v.  IrnkM- 
ants  of  Shipstor^-om-Siom',  41 

CHAROBABrLITT. 

An  order  of  removal,  in  reciting  the  con* 
plaint  of  chargeability,  must  shew  that  the 
paupers  were  actually  chargeable.  There- 
fore an  order  reciting,  ^*  that  whereas  com- 
plaint hath  been  made,  &c^  that  J.  J.  and 
£.  J.  are  lately  come  into  the  said  pariah, 
endeavouring  to  settie  there,  contraiy  to 
law,  and  it  appeareth  unto  me,  the  said 
police  magistrate,  &c.,  and  I  do  adjud^ 
that  they  are  become  chargeable  to  the  laid 
parish,''^  was  held  bad.  Reo.  t.  InhM- 
ants  of  St.  Gilet^s-inrthe-Fields,  578 

Jurisdiction. 
An  order  of  removal  purported  to  remove  the 
paupers  from  Stoke  Damarel,  in  the  coni^ 
of  Devon,  and  to  be  made  hv  two  justioei 
in  and  for  the  borough  of  Devonport,  not 
shewing  in  any  way  that  Stoke  Daxnarel 
was  within  the  borou^  of  Devonport  :— 

Held,  upon  certiorari^  that  the  order  cl 
removal  was  bad,  for  not  shewing  tbe  jniia- 
diction  of  the  removing  justices.  Meg*  y. 
Inhabitants  qf  Newton  Ferrars,  SGQ 

Qtjashino  of. 

Where  a  Court   of  Quarter    Sesnons  had 

auashed  an  order  of  removal  expressly  ^en 

tne  ground  of  the  examination  QMoloaiHg  no 

settiement  on  the  face  thereof,^  and  a  seow 
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order  was  made  upon  the  nine  settlement^ 
which  the  SeBsions  confinned : — Held,  that 
the  second  order  of  Sessions  was  wron? ;  for 
that  the  first  order  had  decided  the  pomt  of 
settlement)  and  was  therefore  so  far  a  deci- 
sion on  the  merits  as  to  preclude  the  respon- 
dents from  remoTing  again  on  the  same 
settlement  lUp.  r.  Jnkabikmii  qf  A.  Mary, 
Zambeik,3B9 

Unappealed  against,  349 

Appeal  againrt,  430 

£nDt8in,688 

ORD£R  OF  SESSIONS. 

An  order  of  Sessions  ordered  the  appellants  to 
pay  a  certain  sum  of  money  as  costs,  on 
service  of  the  order,  or  a  true  copy  thereof: 

Held,  that  the  service  of  the  copy  sufficed, 
and  that  it  was  not  necessary  that  the  costs 
should  have  been  named  by  ue  justices,  but 
that  it  is  to  be  understood  that  the  clerk  of 
the  peace  should  settle  them. 

An  adjourned  Sessions  may  make  an  order 
when  a  previous  Sessions  nave  heard  the 
case---Coleridge,  J.,  dubitanU. 

It  is  not  necessary  to  give  notice  to  the 
defendants  to  produce  an  order  of  Sessions 
or  notice  thereof  on  the  trial  of  an  indict- 
ment against  them  for  disobeying  the  order. 
jRiig.  T.  Martioci  and  Others^  329 

BXMOTAL  OP. 

The  Court  will  not  grant  a  rule  foraeefftorort 
to  remove  an  order  of  Quarter  Sessions  (con- 
firming an  order  of  removal)  into  this 
court  with  the  view  of  quashing  the  same, 
on  the  suggestion  that  the  removing  parish 
had,  in  the  examinations,  fraudulently  sup- 
pressed a  fact  which  would  have  been  deci- 
sive a^nst  their  riffht  to  remove,  such  as 
the  existence  of  a  rormal  order  of  removal 
to  their  parish  appealed  against  and  con- 
firmed. 

The  omission  of  a  fact  which  is  not  neces- 
nry  to  the  inquiry  before  the  removing 
justices  is  not  such  a  fraud  as  will  call  upon 
this  Court  to  interfere.  Rea.  t.  Recorder  cf 
Brittol,  306 

OUT-DOOR  RELIEF. 

Wherever  the  interests  of  a  party  are  to  be 
affected  by  any  judicial  proceeding,  the  ju- 
risdiction ou£^  not  to  be  exercised  against 
him  without  previously  summoning  and 
hearing  him,  even  Uiough  the  statute  under 
which  the  proceeding  takes  place  should 
not  expressly  require  it. 

Therefore,  an  order  of  two  justices  for 
ont-door  relief  under  the  27th  section  of 
■tat  4  8c  6  Wm.  4,  e.  76,  made  without 
previously  summoning  either  the  niardians 
of  the  umon  or  the  oventen  of  uie  parish 
afiected  thereby,  is  bad. 

Smble^  that  such  an  otrder  is  mroperly 
mde  spoil  the  guardians  of  the  umon,  and 


not  upon  the  overseers  of  the  parish  to  which 
the  pauper  belongs.  Reg,  ▼•  Owndioim  ef 
Tmee  Union,  383 

OVERSEER. 

Complaint  by  one,  sufficient,  2 

OVERSEERS. 
A  majority  of,  must  sign  notice  of  grounds  of 
appeal,  4 


OXFORD. 


Local  Act  of,  398 


PARISH  BOOKS. 
Production  of. 


This  Court  has  jurisdiction  to  issue  a  writ  of 
eubpoena  duces  tecum  out  of  the  Crown  Office, 
commanding  parish  officers  to  produce  their 
rate-books  before  justices  at  petty  sessions 
on  an  application  for  an  order  of  removal  ; 
and  there  is  no  privilege  exempting  parish 
officers  from  obedience  to  such  a  wnt,  on 
the  ground  that  the  books  would  furnish 
evidence  against  their  own  parish.  * 

Therefore,  where  a  subpcsna  duces  tecum 
has  issued  under  such  circumstances  and  is 
disobeyed,  the  Court  will  grant  an  attach- 
ment.   Reg.  V.  OreenavH^  and  OtherSy  393 

PARISHES. 

Division  op. 
The  rule  laid  down  in  Reg.  v.  Tipton  (3  Q.B» 
215)  applies  equally  to  townships  wldch, 
before  the  division,  had  separate  overseers, 
and  were  for  some  purposes  separate  cUs- 
tricts  ;  nor  does  the  nndin^;  in  the  case,  that 
the  pauper  was  settled  m  the  appellant 
township,  make  any  difference,  for  there 
can  be  no  such  settlement  in  law  ;  and  oon- 
sequentl^r  relief  given  by  one  of  such  sepa- 
rate districts,  both  before  and  after  the  actual 
subdivision,  is  no  evidence  of  settlement 
there,  for  it  was  relief  given  by  mistake. 
R^.  V.  Overseers  of  Acton,  420 

PARLIAMENTARY  AND   PAROCHIAL 
TAXES. 

What  are,  560 

PATERNAL  SETTLEMENT,  328 

PAUPER  LUNATIC,  119 
Removal  of  to  asylum,  114 

PEACE. 
Articles  of  the,  260 

PIT  BOND. 
Comtnictioii  of,  550 
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POLICE  MAGISTRATES. 
Quasre — ^Does  an  order,  made  under  2  &  3 
Vict.  c.  71,  by  a  police  maebtrate,  suffi- 
ciently shew  jurisdiction,  hj  describing  him 
as  one  of  her  Majesty's  justices  of  the  peace 
in  and  for  the  county  of  Middlesex  (one  of 
the  police  magistrates  of  the  metropolis, 
sitting  at  the  police  court.  Great  Marlbo- 
rough-streetl)  Reg,  v.  Inhabitants  of  St, 
GiMs'in-4h€'Fields,  578 

POOR-HOUSES. 
Parts  of  the  parishes  by  which  they  are  main- 
tained, 6 

POOR-LAW  BOUNDARIES. 
Authority  of,  38 

POOR-LAW  COMMISSIONERS. 
Powers  of  to  appoint  auditors,  456 

POOR-RATE. 


Local  Act. 
A  local  Act,  for  the  government  and  relief  of 
the  poor  of  the  city  of  Oxford,  united  eleven 
parishes,  and  placed  the  management  of  the 
poor  of  the  united  parishes  in  the  hands  of 
a  body  of  guardians,  who,   by   diffisrent 
clauses,    were  intrusted   with  verjr  large 
powers  of  controlling  and  punishing  the 
poor  persons  under  their  care.    Under  that 
Act  it  was  the  duty  of  the*  guardians  from 
time  to  time  to  ascertain  and  declare  what 
sum  was  necessary  for  the  purposes  of  the 
I'Act,  and   to  issue  their   precept  to   the 
churchwardens  and  overseers  of  the  several 
parishes,  requiring  them  to  raise  the  same 
Dy  an  equal  rate  of  so  much  in  the  pound  ; 
and  of  tne  churchwardens  and  overseers  to 
affix  a  notice  on  the  church  doors  on  the 
following  Sunday,  of  the  sum  so  required  to 
be  raised,  to  make  a  rate  according  to  the 
precept,  and  to  take  it  to  two  justices  to  be 
allowed.    Then  the  37th  section  of  the  Act 
gave  an  appeal,  **  if  any  person  or  persons 
should  apprehend  hiin,  her,  or  themselves 
to  be  unequally  taxed,  chai^^d,  or  rated  by 
any  rate,^'   to  any  three  justices  of  the 
peace  of  the  said  city,  whereof  the  mayor 
or  recorder  for  the  time  being  to  be  one, 
and  any  two  of  such  guardians,  not  being 
justices,  who  should  be  appointed  by  the 
majority   of   guardians  then   present,   or 
any  three  of  them,  who  should  then  make 
^such  final  order  as  should  be  binding  to 
the  appellants,  and    all  parties  rated  or 
liable  to  be  rated  in  any  such  assessment, 
and  to  all  other  persons." 

Held,  that  no  appeal  lay  to  the  Court  of 
Quarter  Sessionsforthecity  of  Oxford  against 
a  rate  made  under  this  Act,  the  statute  of 
Elizabeth  being  wholly  superseded  thereby ; 
and  that  the  appeal  clause  of  the  local  Act 
would  include  the  case  of  the  omission  of 


rateable  property  from  a  rate,  as  well  as  the 
unequal  rating  of  property  included  therein. 
Reff,  V.  Haynei  and  QtherSy  398 

Rating  of  Railways. 
Two  poor-rates  were  made  by  parish  offieen 
on  the  22nd  November,  1842,  and  24th 
February,  1843,  respectively;  but  thejr 
wanted  the  declaration  of  those  iwriffl 
officers  required  bv  stat  6  &  7  Wm.  4, 
c  96,  8.  2.  In  the  month  of  Mardi,  the 
omission  being  discovered,  the  originalaUow- 
ances  were  erased  by  the  parish  officers,  the 
requisite  declaration  was  inserted,  and  the 
rates  were  reallowed  by  two  justices  on  the 
26th  March  and  1st  April  respectively. 

A  railway  company  occupied  land  in  the 
parish  and  refusM  to  pay  the  above  rates, 
hut  did  not  appeal  against  either  of  them. 
Another  occupier,  however,  did  appeal  to 
the  June  Quarter  Sessions,  and  tne  two 
rates  were  then  quashed  by  consent;  the 
Court  at  the  same  time  ordering  two  new 
rates  to  be  made  in  lieu  of  them.  In  these 
orders  the  rates  were  described  as  rates  made 
November  and  February  respectively, 


m 

On  the  14th  and  22nd  July,"  two  new  rates 
were  made,  in  obedience  to  the  above-men- 
tioned orders  of  Sessions ;  and  against  those 
rates  the  ndlway  company  applealed  to  the 
October  Sessions,  who  held  tnat  they  wen 
bound  by  their  June  orders,  and  confirmed 
the  rates  accordingly :  all  uie  above  orders 
having  been  removed  by  certiorari  : — 

Held,  1st  That  the  company  were  not 
precluded  by  the  circumstance  of  their  not 
having  appealed  against  the  original  rates. 
2ndly.  That  the  orders  of  the  June  Sessions 
must  be  quashed,  because  they  appeared  on 
the  face  of  them  to  have  been  xnade  at  % 
sessions  not  the  next  after  the  making  of 
the  rates,  and  therefore  without  jurisdiction; 
and  that  those  of  the  October  Sessions  must 
be  quashed  also,  because  they  were  obri- 
ously  dependent  upon  the  two  former  orders. 
3rdly.  That  the  erasure  of  the  oririns^ 
allowance  and  the  addition  of  the  demra- 
tion  required  by  statute,  tiwether  with  t  . 
fresh  allowance  upon  the  old  rates,  would 
not  give  them  the  effisct  of  fresh  rates, 
dating  from  the  re-allowance. 

QluBrty  whether  since  the  pasdng  of  sttt 
3  &  4  Vict.  c.  89,  the  objection  that  the 

Srofits  of  trade  are  rated  affiscts  the  joris- 
iction.    Reg.  v.  Great  Wedem Railwg^yBS 

Statute  6  &  7  Vict.  c.  36. 
No  society  is  entitled  to  the  exemption  firom 
rates,  conferred  upon  certain  societies  by 
6  &  7  Vict.  c.  36,  unless  its  laws  expree^ 
and  in  terms  prohibit  an^  dividend,  giiii 
division,  bonus  in  money,  into  or  between 
any  of  its  members^  according  to  the  first 
section  of  that  Act. 

SaMe^  that  societies  the  jprimaiy  object 
of  which  is  the  diaseminatioii  of  religwot 
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rledge — as  for  instance,  the  Religions 
t  Society — are  not  within  the  descrip- 
jiven  by  the  Act,  althoiifi;h  incidentally 
ture  may  be  advancea.  Beff,  y,  R, 
,631 

tish  and  Foreign  School  Society,  which 
iblished  for  the  general  spread  of  edn- 
1  among  the  manufacturing  and 
ring  classes,  is  not  a  society  within 
leaning  of  the  6  &  7  Vict.  c.  36,  s.  1, 
1  exempts  societies  instituted  for  the 
>ses  of  science,  literature,  or  the  fine 
xclusively,  from  parochial  rates.  The 
^  therefore,  quasiied  an  order  of  Ses- 

confirming  a  certificate  given  by  the 
iter  under  that  Act,  exempting  the 
ngs  occupied  by  the  Normal  school, 
^ing  to  and  supported  by  the  society, 
y  for  the  instruction  of  adult  teachers. 

6th  section  gives  two  periods  within 

a  rated  inhabitant  may  appeal  to  the 
ns  against  the  barrister's  certificate. 

four  calendar  months  next  after  the 
ssessment  made  after  the  filing  of  the 
cate,  or  four  calendar  months  after 
>st  assessment  after  exemption  claimed 
i  society,  whether  the  certificate  has 
iled  or  not. 

•ble,  that  a  society  is  not  at  any  time 
ted  by  the  certificate  alone,  but  must 
lew  that  it  is  within  the  other  provi- 
of  the  1st  section.    B^,  v.  T,  Pocock, 


PRACTICE. 

1  the  Court  of  Quarter  Sessions  has 
d  on  the  materiality  of  any  omission 
;  examination  of  a  pauper,  or  in  the 
ds  of  appeal  against  an  order  of  re- 
,  this  Court  will  not  interfere ;  and 
lagistrates'  costs  must  be  paid  by  the 
s  making  the  application.  Re^.  v. 
es  of  Comtoally  27 

Court  does  not  feel  bound  to  comply 
he  condition  that  in  a  certain  event 
se  shall  be  sent  back  to  the  Sessions  to 
leard.  Reg,  v.  Inhabitants  of  Ship- 
i-Stour^  41 

judgment  of  this  Court  upon  cases 
*om  the  Sessions  is  in  form,  not  ^  to 
"  or  •*  confirm  the  order  of  Sessions," 
discharge  or  make  absolute  the  rule 
I  Court ;  and  if  the  rule  be  discharged, 
as  the  effect  of  confirming  the  order, 
le  parties  who  have  brought  up  the 
by  certiorari  are  liable  to  the  costs, 
5  Geo.  2,  c.  19,  s.  2.  Reg.  v.  Inhabit" 
^Latchford,  147 

•e  a  deed  is  produced  before  the  re- 
g  justices,  a  copy  of  that  deed  must 
t  to  the  receiving  parish,  together  with 
uimination ;  its  omission  is  fatal  to 
ier,  and  not  cured  by  sending  it  after- 
Reg.  T.  Bait  Ratnton^  327 


Mandamus. 

Leave  will  not  be  gy  ven  to  file  a  supplemental 
affidavit  to  distinguish  a  case  from  one 
already  decided,  in  order  to  obtain  a  man-- 
damns  to  hear  an  appeal.  220^.  v.  Justices 
of  JVestBiding,  5S 

Application  for  maikicsDitif,  602 

On  Appeal,  quashed  on  Point  op  Form. 

If  on  appeal  an  order  be  quashed  on  a  point  of 
form,  subject  to  a  case,  the  respondents 
may  obtain  a  second  order  upon  the  same 
settlement,  and  they  may  waive  their  right 
to  proceed  with  the  case  granted.  B^,  v. 
Inhabitants  of  Cheat  Bohon^  322 

Of  Quarter  Sessions,  8 

As  to  form  of  the  case,  59 

In  bastardy,  109 

Of  Court,  as  to  statement  in  case,  122 

As  to  informal  jurats^  123;  amendment 
thereof,  123 

On  application  for  a  mandamus  to  Sessions  to 
hear  an  appeal,  173 

As  to  inquiry  into  father's  settlement,  200 

As  to  cases  insufficiently  stated,  247 

Of  Quarter  Sessions,  280 

Of  Sessions  as  to  notice  of  respited  appeal,  333 

On  hearing  of  appeal,  430 

Of  the  Court  in  certiorari^  620 

As  to  proving  case  at  the  sessions  and  before 
the  magistrates,  200 


QUARTER  SESSIONS. 
**  The  next  practicable  sessions"  are  such  for 
all  purposes.  Where,  therefore,  an  order  of 
removal  was  made  on  the  28th  of  Febmanr, 
and  was  executed  on  tiie  27th  of  March,  the 
Easter  sessions  being  on  the  9th  of  April 
following,  at  which  nothing  was  doneu  out 
at  the  following  July  sessions  an  appeal  was 
entered  and  respited,  and  on  the  28th  of 
September  notice  and  grounds  of  appeal 
were  served  for  the  October  sessions : — 

Held,  that  the  appellants  were  then  enti 
tied  to  be  heard,  and  that  they  were  not 
bound  to  have  tried  at  the  prior  July  ses- 
sions.   Beg.  V.  Justices  o/Surr^,  411 

Duties  of. 
The  Court  of  Quarter  Sessions  is  the  proper 
tribunal  for  deciding  all  questions  as  to  the 
sufficiency  of  examinations  or  grounds  of 
appeal ;  and  by  their  decision  upon  any  such 
question  this  Court  is  bound,  unless  they 
grant  a  case.  This  Court  vrill  only  interfere 
by  mandamuSf  where  the  Sessions  hare  re- 
fused to  hear  the  appeal  on  a  strictly  preli- 
minary point.  The  cases  of  B^.  v.  The 
Justices  of  Carnarvonshire  (2  Q.B.  325)  and 
B^.  V.  The  West  Biding  Justices  (2  Q,B. 
331)  prooeeded  on  a  misconception  of  what 
was  a  preliminaiy  point,  ana  were  erro- 
neously deeided. 
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If  the  Sessions  are  in  doubt  as  to  any 
question  of  law^  and  desire  the  opinion  of 
fiiis  Courtj  itie  proper  course  for  them  to 
pursue  is  to  hear  the  evidence  to  an  end, 
and  dedde  the  appeal  upon  the  whole  facts, 
subject  to  the  opinion  of  this  Court  «on  the 
point  submitted  to  it.    R^.  t.  Keiteven,  8 

Mandamus  to  hear  Appeal. 
Where  the  Sessions  refuse  to  hear  evidence  of- 
fered by  the  appellants  to  shew  that  no  com- 
plaint of  chargeabilitj  had  been  made,  on 
the  ground  that  it  was  sufficient  to  recite 
such  notice  in  the  order  of  removal,  the 
Court  of  Queen's  Bench  will  grant  a  man- 
damus to  enter  continuances  and  hear  the 
appeal.    Reff,  v.  Justices  of  East  Sussex^  1G7 

Practice. 

!•  Magistrates  at  quarter  sessions  have  power 
to  exclude  attorneys  from  audience  as  advo- 
cates.   Re  Justices  of  DtMghshwey  647 

2.  One  of  the  magistrates'  names  in  the  dupli- 
cate copv  of  an  order  of  removal  servea  on 
the  appellants  being  illegibly  written,  an  ap- 
peal was  entered  in  a  wrong  name,  although 
both  names  were  clearly  written  in  the  copy 
of  the  examinations  sent  to  the  appellants. 
The  original  order  being  produced  at  the 
sessions,  the  appeal  was  oismissed,  on  the 
ground  that  it  was  entered  against  a  non- 
existing  order. 

Held,  by  this  Court,  that  the  Sessions  had 
jurisdiction  to  try  the  appeal,  if  they  were 
satisfied,  in  point  of  fact,  that  the  order 
produced  was  the  one  really  appealed 
against ;  and  that  they  might  fairly  come 
to  that  conclusion,  if,  upon  lookine  at  the 
copy  served,  the  name  was  so  illegibly  writ- 
ten, that  no  two  persons  could  agree  upon 
it.  A  mandamtts  was  therefore  issued  to 
compel  them  to  enter  continuances  and  hear 
the  appeaL  Reg.  v.  Justices  of  Middlesex^ 
688 

Power  of,  to  quash  Indictments. 
Courts  of  Quarter  Sessions  have  full  power  to 

2uash  indictments  before  plea  pleaded.  This 
Jourt  will  review  an  order  to  quash  an  in- 
dictment i^en  removed  by  writ  of  error, 
but  not  by  certiorari,  Reg.  v.  Wilson  and 
OtherSy  163 


RAILWAYS. 
Rating  of,  29,  85,  463 

RATE  (HIGHWAY). 
Payment  of,  26,  256 

RATING. 
Canal. 

By  a  canal  Act,  the  {jroprietora  were  empow- 
ered to  take  a  certain  sum  per  ton  per  mile 


upon  all  goods.  By  two  subsequent  Acts, 
for  making  new  canals,  compenBation  iolli 
were  given,  instead  of  the  mile  toniuife, 
upon  coals  and  other  goods  naaein^&Qmtne 
Old  canal  into  the  new  canals,  or  £rom  other 
canals  into  the  old,  and  thence  to  the  new 
canals.  By  a  still  later  Act,  authority  wis 
given  to  make  new  cuts  and  shorten  the  old 
canal,  and  to  take  certain  gross  tomuucs 
instead  of  the  compensation  duties  autho- 
rized to  be  taken  by  the  two  last-mentioned 
Acts ;  but  it  was  provided,  that  the  new 
cuts  were  to  be  considered  as  of  the  same 
length  as  the  old  canal,  and  milestones  m- 
dicating  the  old  length  were  to  be  erected 
along  the  canal. 

Held,  that  the  company  were  rateable  in 
every  parish  through  which  the  cansi  passed 
for  the  gross  tonnages  so  received,  whether 
the  boats  passed  through  the  parish  or  not, 
in  the  ratio  which  the  length  oi  canal  in  the 
parish  bore  to  the  whole  length  of  the  canal, 
as  settled  by  the  Act  of  Parliament  iZy. 
V.  Churchwardens  of  FoleshiU^  421. 

Railways. 
.  A  railway  company  were  the  sole  occupiers 
of  a  line  of  railway,  of  which  also  they  were 
owners;  they  were  also  sole  occupiers  and 
lessees  of  two  branch  lines  of  railway,  on  all 
of  which  thev  carried  on  a  large  trade  ts 
carriers.  As  lessees  of  the  two  branch  lines, 
the  company  incurred  a  considerable  annnal 
loss ;  and  this  loss  was  incurred  by  them 
solely  for  the  purpose  of  benefiting  by  the 
increased  traffic  occasioned  by  those  lines 
on  the  main  line  of  railway.  The  company 
did  not  maintain  or  repair  the  branch  rail- 
ways,  or  the  buildings  connected  therewith; 
and  the  different  stations  and  buildings 
throughout  the  three  lines  were  rated  sepa- 
rately from  the  railway. 

The  main  line  passed  through  the  parish  of 
T.,  and  was  rated  in  that  parisn  in  an  amount 
ascertained  by  taking  the  gross  receipts  of 
each  mile  in  that  parish,  and  deducting 
therefrom  various  expenses,  including  main- 
tenance of  way,  rates,  and  taxes  other  tlnn 
the  property-tax,  and  the  annual  depreda- 
tion of  the  plant  or  moveable  stock,  together 
with  interest  on  the  plant,  and  tenant  snro- 
fits.  Against  that  rate  the  company  appealed ; 
and  upon  that  appeal  they  claimed  the  fol- 
lowing in  addition  to  the  above  deductions: 
1st,  the  buildings,  stations,  &c,  rated  or 
rateable  separately  from  the  railway ;  2nd, 
the  depreciation  and  wear  and  tear  of  rails 
and  sleepers  (not  included  in  the  above  item 
of  "maintenance  of  way");  3rdly,  a  per- 
centage on  the  outlay  in  forming  the  com- 
pany, obtaining  the  Act,  and  other  origtnftl 
expenses ;  4thlv,  income-tax ;  5thly,  addi- 
tional parochial  assessments,  not  actoally 
paid,  but  which  will  be  payable  in  conse- 
quence of  the  recent  decisions  of  this  Govt 
on  the  rating  of  railways ;  Gthly,  the  i 
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)  on  the  two  branch  lines.  There 
bation  or  building  in  the  pariah  of 
ny  extraordinary  profit  or  expense, 
by  this  Court  on  a  case  reserved, 
first  deduction  ought  to  be  allowed, 
the  third,  fifth,  or  sixth ;  that  the 
eduction,  though  correct  in  princi- 
i  not  be  made  in  this  case,  because 
lal  fund  had  in  fact  been  appro- 
or  the  purpose ;  and  that  the  fourth 
a  on  account  of  the  income-tax 
ly  be  allowed  so  far  as  it  was  a 
as  distin^ished  from  a  landlord's 
ascertaining  the  amount  to  be  de- 
s  tenant's  profits  by  a  peivcentage 
ilue  of  the  plant,  ihe  respondents 
;d  that  the  per-centage  should  be  on 
eciated  value  of  the  plant  at  the 
nakingthe  rate,  and  not  its  original 
ind  this  Court  held  that  that  mode 
ect.  R^.  V.  Great  Western  Rail- 
panyy 463 

ray  company  exercised  over  their 

I  other  lines  of  railway  the  right 
carriers  on  their  own  account  of 

jrs  and  goods,  providing  for  thcm- 

II  things  necessary  and  convenient 
business,  and  charging  reasonable 
d  freights  in  addition  Tas  regarded 
n  line)  to  the  tolls,  which,  oy  the 
Parliament  incorporating  and  regu- 
le  company,  they  were  authorized 

and  by  that  carrying  trade,  as  well 
e  tolls,  they  made  profits.  Other 
silso  carried  on  the  same  trade  on 
ipany's  line,  some  providing  for 
fes  all  things  necessary  for  the  pnr- 
d  subiect  only  to  the  control  of  the 
yr,  under  the  company's  Acts,  and 
^ral  Acts  for  the  regulation  of  rail- 
.nd  paying  to  the  company  the  tolls 
ader  the  company's  Acts;  others 
rom  the  company  engines^  stations, 
d  all  things  necessary  excepting 
s,  and  paying  to  the  company,  in 
I  to  the  said  tolls,  a  compensation 
accommodations  provided  for  them ; 

those  parties  made  profits  by  their 
J  trade.  The  company,  in  compli- 
bh  the  provisions  of  their  Acts,  kept 
s  of  toUs  actually  received  by  them, 
as  of  the  tolls  which  would  have 
ceived  by  the  company  if  the  goods 
isengers,  &c.  camed^by  them,  had 
arried    on   the   railway    by  other 

that  the  company  were  rateable  for 

roved  value  given  to  their  land  in 

rish  by  all  the  profits  arising  from 

cupation  of  the  rtulway,  including 

the  amount  of  fares  and  freighto 

by  them,  as  carriers,  for  the  con- 

of  passengers  and  goods  thereon, 

mount  of  tolls  actually  received  by 

om  other  carriers  on  their  line ;  and 


that  the  net  annual  rateable  value  of  the 
property  of  the  company  might  properly  be 
ascertamed  by  taking  the  gross  yearly 
receipts  of  the  company  throughout  their 
railway,  and  then  rrom  that  sum  making 
deductions  on  the  following  accounts  :  Is^ 
a  per-centage  for  interest  on  the  capital  in- 
vested in  the  trade ;  2nd,  a  per-centage  for 
tenants'  profits  and  profits  of  trade ;  3rd,  a 
per-cent^G^  on  the  capital  for  the  depreci- 
ation of  uie  stock  in  trade  beyond  all  usual 
annual  repairs ;  4th,  a  sum  for  the  annual 
cost  of  conducting  their  business ;  5th,  the 
fair  annual  value  of  stations,  offices,  stores, 
&c.,  separately  rated  in  the  parishes  where 
they  are  situated ;  6th,  a  sum  per  mile 
for  renewing  or  reproducing  rails,  chairs, 
sleepers,  &c.  The  residue  is  the  sum  which 
a  tenant  from  year  to  year  might  reasonably 
be  expected  to  give  for  the  railway  and 
other  corporeal  hereditaments  (excluding  the 
rent  of  the  stations  rated  separately;  in 
connection  therewith,  he  having  the  power 
of  using  the  railway  as  the  company,  and 
with  no  other  privileges  than  they  possess ; 
and  the  principle  of  a  mileage  division,  for 
the  purpose  of  ascertainine  the  amount  of 
rate  to  be  imposed  on  uiat  part  of  the 
railway  situate  in  the  respondent  parish, 
was  in  this  case  admitted  to  be  fair,  and 
was  adopted  by  consent.  Reg.v.Grrand  June- 
tion  Rauioay  Oompany^  29 

Ratfno  op  Bridge  Tolls. 
Under  the  Acts  for  building  Putney  bridge, 
the  property  in  the  bridge,  &c  was  con- 
veyed to  trustees,  upon  trust  to  permit  the 
thirty  original  sharenolders  and  proprietors 
to  receive  the  tolls,  enjoy  the  nrofits,  and 
have  the  sole  management  of^the  bridge, 
provision  being  made  for  management  oy 
the  trustees  in  the  event  of  default  by  the 
subscribers.  The  shares  are  held  by  the 
shareholders  aa  tenants  in  common.  A  poor- 
rate  being  made  for  the  parish  of  Putney, 
it  was  assessed  on  the  shi^ieholdexs  jointly, 
who  neglected  to  pay  it : 

Held,  on  an  application  for  a  man<;^i?ttM 
to  the  magistrate  to  iasue  a  warrant  of  dis- 
tress to  levy  the  rate,  that  the  shareholders 
were  properly  assessed,  and  that  the  amount 
might  be  properly  leviied  on  the  goods  of 
one  of  them,  and  that  a  mandamua  would 
go,  293 

Bjltino  of  Docks* 
The  Dock  Company  of  Kingston-upon-HuU 
are  entitled  by  Act  of  ParUamen^  in  con- 
sideration of  the  great  expense  of  making 
the  docla,  &c.,  and  keeping  them  in  repair, 
to  take  for  every  ship  and  vessel  (the 
King's  ships  excepted)  coining  into  or  going 
out  of  the  said  harbour,  basin,  or  docks 
within  tile  port  of  Kingston-upon-Hull,  or 
unlading  or  lading  any  goods  within  the 
aaid   port,  certain  tonnage   duties.    The 
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docks  and  basin  are  the  property  of  the 
comnanv,  but  the  harbour  or  haven  is  not ; 
nor  ao  the  company  occupy  an^r  thing  there. 
The  port  of  Hull  includes  the  river  Humber 
to  the  mid-stream  thereof  opposite  the  town 
and  harbour  ;  and  all  vessels  frequenting 
the  docks  or  harbour  pass  through  that  part 
of  the  Humber  which  is  within  the  port. 
Some  discharge  and  load  their  cargoes  with- 
out entering  the  harbour,  or  using  any  part 
of  the  soil  or  property  of  the  company,  and 
without  entering  the  respondent  parish ; 
others  use  only  the  entrance  basin  of  the 
]3ock  Company ;  others  discharge  and  load 
their  cargoes  on  the  east  and  west  sides  of 
the  old  harbour,  without  entering  the  docks 
or  basin  of  the  company,  or  using  any  part 
of  their  property ;  others  enter  the  harbour 
and  proceed  through  it  into  the  different  docks 
belonging  to  the  company.  All  these  vessels 
pay  tonnage  dues,  which  are  all  collected 
at  one  pla^ ;  and  the  company  were  rated 
in  the  parish  in  which  the  docks  and  part 
of  the  harbour  were  situate,  to  the  full 
amount,  subject  to  the  usual  and  necessary 
deductions,  of  the  tonnage  dues  so  received 
by  them. 

Held — ^1.  That  the  company  were  pro- 
perly rated  in  respect  of  tne  tonnaj^e  aues 
received  by  them  for  all  vessels  using  the 
entrance  basin  without  going  into  the  docks, 
or  going  into  the  docks  through  the  entrance 
basin  or  the  old  harbour,  the  benefit,  as  to 
them,  being  conferred  by  the  docks  and  in 
the  docks ;  but^ 

2.  That  they  were  not  liable  to  be  rated 
in  respect  of  the  tonnage  dues  received 
for  vessels  discharging  their  cargoes  in  the 
river  Humber  without  entering  the  har- 
bour, basin,  or  docks,  or  discharging  their 
cargoes  on  the  west  or  east  side  of  tne  old 
harbour,  without  entering  the  docks  or 
basin,  these  dues  being  in  the  nature  of  a 
mere  naked  toll,  and  not  a  profit  arising 
from  the  use  of  the  docks,  or  earned  in 
them.  Reg.  v.  Dock  Company  of  Kinggtoti- 
upon-Btdl,  296 

Rating  of  a  Market. 
By  a  local  Act  trustees  were  empowered  to 
purchase  certain  j^und  and  buildings,  and 
to  convert  the  said  ground  into  a  place  for 
holding  a  market,  &c. ;  and  all  the  lands, 
tenements,  and  hereditaments  to  be  pur- 
chased under  the  authority  of  the  Act ;  and 
all  the  buildings,  houses,  sheds,  &c.  to  be 
erected  thereon  ;  and  the  rents  and  profits 
arising  therefrom,  were  vested  in  the  trus- 
tees and  their  successors  for  ever,  in  trust, 
to  pay  the  costs  and  expenses  of  obtaining 
the  Act,  the  debts  incurred  by  the  purchase 
of  the  lands,  &c.,  and  all  cnarges  and  ex- 

Senses  attending  the  erection  and  constitu- 
^  on  of  the  market,  the  lighting  of  lamps 
in  certain  streets,  the  purchasing  of  stalls 
in  the  old  market,  and  certain  mortgages 


authorized  to  be  made  ;  and  afterwards,  ''in 
trust  as  an  estate,  for  the  use  and  benefit  <^ 
the  parish  of  M.  for  ever,"  to  be  **  applied 
by  the  said  trustees  to  the  clothing,  edu- 
cating, and  placing  out  apprentices  so  msoj 
of  the  children  of  the  poor  inhabitants  oi 
M.  as  the  said  trustees  should,  from  time  to 
time,  direct  and  appoint."  By  the  same 
statute  it  was  also  enacted,  that  the  share 
and  proportion  which  the  property  vested 
in  the  trustees  did  contribute  towards  the 
land-tax  and  church  and  poor-rates  in  the 
year  1768,  according  to  the  rents  of  the 
same  as  then  rated,  &ould  be  for  ever  paid 
by  the  trustees,  and  be  in  lieu  or  all 
taxes,  rates,  or  impositions  of  any  kind 
whatsoever. 

By  a  subsequent  Act  for  enlargiiu;  the 
market,  power  to  purchase  other  Luulwas 

S'ven  to  the  txu^tees ;  and  it  was  enacted, 
at  the  Act  above  mentioned,  ^^and  all  and 
every  the  authorities,  powers,  provieioni, 
regulations,  clauses,  matters,  and  things 
therein  contained,  except  such  of  them  a 
were  thereby  varied,  altered,  or  repealed, 
or  as  were  repugnant  to  or  otherwise  pro- 
vided for  by  that  Act,  should  be  in  full  force 
and  effect,  and  should  extend  to,  and  be 
practised,  applied,  and  put  in  execution  for 
effecting  tlie  purposes  of  that  Act  as  fully 
and  efilRstually,  to  all  intents  and  purposei, 
as  if  all.  such  authorities.  Sec  were  repeated 
and  re^nacted  in  the  body  of  that  Act  with 
relation  thereto." 

Held — ^1.  That  the  special  rating  clanse 
in  the  first  Act  was  not  incorporated  into 
the  second  by  the  general  clause  of  reference 
contained  in  that  Act 

2.  That  the  trustees  were  rateable  to  the 
poor  in  respect  of  premises  purchased  hy 
them  under  the  second  Act,  and  conrerted 
into  a  public  butchery,  that  property  being 
beneficially  occupied  by  them,  and  not  de- 
voted to  a  public  purpose.  Reg.  v.  Bakod 
and  Others,  207 

Rating  of  Mines. 
The  lord's  lessee  of  the  toll  and  farm  of  tin,  or 
tin  toll,  in  a  manor  within  the  duchy  of 
Cornwall,  demised  to  the  appellants,  for 
twenty-one  years,  full  and  tree  liberty, 
license,  and  authority  to  enter  upon  all 
land  within  limits  mentioned,  with  fall 
power  and  liberty  to  break  and  open  the 
soil,  and  diive  adits  and  levels,  &Cn  for 
digging  and  searching  for  tin  and  tin  ore^  and 
to  carry  away  the  same,  reserving  to  him- 
self liberty  to  enter  and  inspect  the  work- 
ings of  the  said  mine,  and  to  take  up  adits 
for  working  any  adjoining  mine;  the  ap- 
pellants yielding,  paving,  and  delivering  to 
iiim  from  time  1^  tune,  within  six  weeks 
after  the  return  or  sale  of  every  fmwkf^ 
tin  gotten  in  thie  premises,  It.  in  toe  ptns^ 
on  the  gross  value  of  all  tin  from  tone  to 
time  so  gottcai.    The  appellants  alto  took 
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setts  from  the  landowners  and  bound- 
owners  over  the  same  limits,  and  worked 
the  mine  from  the  date  of  the  above  de- 
mise, always  paying  the  dues  and  tolls 
thereof  to  the  lord's  lessee  in  money  ac- 
cording to  the  lease,  and  also  paying  other 
dues  in  money  to  the  owners  of  the  soil  and 
tin  bounds. 

Held,  that  the  appellants  were  rateable  to 
the  relief  of  the  poor  in  respect  of  the  toll 
and  farm  of  tin,  and  tin  toll,  under  tlie  lease 
from  the  lord's  lessee.  Reg,  v.  Bundle  and 
Another,  288 

Settlement  by. 
In  an  examination,  or  ground  of  appeal,  set- 
ting up  a  settlement  by  payment  of  rates 
under  G  Geo.  4,  c.  57,  s.  2,  the  words  "  se- 
parate and  distinct,"  or  equivalent  words, 
must  be  applied  to  any  dwelling-house  in 
respect  of  wnich  the  settlement  is  claimed. 

Admitted,  that  an  indenture  of  appren- 
ticeship diited  June  30,  1803,  is  properly 
stamped  with  a  fifteen-shilling  stamp.  Reg, 
V.  Inhabitants  of  Ripon,  309 

Evidence. 

An  examination  accompanyino;  an  order  of 
removal  set  up  a  settlement  by  payment  of 
rates,  })ut  contained  only  parol  evidence  of 
the  assessment.  It  set  out,  howev#,  a  sum- 
mons, signed  and  sealed  by  a  justice  of  the 
peace,  requiring  the  overseers  of  the  appel- 
lant parisli  to  attend,  and  produce  their  rate- 
books before  the  removing  justices : 

Held  insufficient  to  let  in  the  secondary 
evidence,  the  justice  having  no  power  to 
issue  such  a  summons,  and  the  summons 
not  being  valid  and  sufficient  as  a  notice  to 
j)roduce.    Reg,  v.  Inhabitants  ofOrton,  243 

Settlement  by,  24 

For  highways,  03 

In  municipal  boroughs,  72 

Of  railways,  85 

Of  market  to  poor-rate,  207 

Of  mines,  288 

Ofbridge  tolls,  203 

Of  docks,  296 

Of  tithes,  480 

RELIEF. 

Settlement  dy — Evidence  op. 
The  payment  of  a  shilling  more  than  once 
during  the  space  of  several  weeks  by  parish 
officers  to  a  pauper  resident  in  the  parish, 
after  inquiry  made  at  the  Board,  v^ether 
he  1)elonged*to  their  paril^h ;  thetakinc;  him 
subsequently  into  the  workhouse,  situate 
within  the  parish  ;  and  afterwards  sending 
him,  at  one  time  to  one  establishment  be- 
longing to  a  contractor  for  the  maintenance 
of  tlie  poor,  on  behalf  of  that  •  and  •  other 
.  parishes ;  and  at  another,  to  another  esta- 
blishment of  the  same  kind;  in  both  of 
which  he  was  maintained  at  the  expenee  of 


the  said  parish,  and  both  of  which  were 
locally  situate  out  of  the  said  parish: 
these  are  circumstances  which  aflferd  no 
evidence  of  a  settlement  in  the  relieving 
parish  ;  and  an  order  of  Sessions,  confirming 
an  order  of  removal  made  on  such  evidence,  - 
was  quashed. 

Establishments  for  the  maintenance   of 
the  paupers  of  various  parishes  by  contract, 
wherever  situate,  as  to  all  matters  relating 
to  the  settlement  of  each  pauper  inmate,  are 
to  be  considered  as  integral  parts  of  the 
parish  by  which  their  maintenance  is  de- 
frayed.    Reg,  V.  Inhabitants  of  St,  Cfik^s- 
in-ihe-FieldSy  6 
Statement  of,  in  examination— evidence  of,  2 
By  relieving-officer,*as  evidence   of  charge- 
ability,  432 
Out  of  the  parish,  518 

REMOVAL. 
When  a  pauper  has  been  previously  removed 
as  the  wife  of  L.  without  appeal  being  made 
affainst  the  removal,  it  is  primary  evidence 
of  the  husband's  settlement ;  and  the  Court 
wiU  not  send  a  case  back  to  be  re-stated,  in 
order  to  raise  the  question  of  whether  such 
removal  was  to  the  wife's  maiden  settle- 
ment.   R^,  V.  Inhabitants  of  Fewstone,  22 

Order  of. 

An  order  for  the  removal  of  a  pauper  and  her 
family  stated  that  they  had  **  lately  intruded 
and  come  into  the  said  parish  of  St  Giles, 
and  have  become  actually  chargeable :" — 
Held,  not  a  sufficient  statement  of  a  coming 
to  settle  or  to  inhabit  within  the  meaning 
of  the  13  &  14  Car.  2,  c.  12,  a.  1.  Reg.  v. 
Willats  and  Another,  340 

Of  Wife. 

A  wife's  express  consent  is  essential  to  her 
removeabilitv  from  her  husband  to  her 
maiden  settlement.  Reg,  y.  Inhabitants  of 
Leeds,  52 

Of  order  of  Sessions,  305 

RECOGNIZANCE.  • 
Notice  of  service  of,  in  bastardy,  521 

RENTING. 
Settlement  by. 
The  renting  and  occupation   of  *'  land,"  in 
order  to  confer  a  settlement  under  0  Greo.  4^ 
c.  57,  need  not  be  "  separate  and  distinct." 
A  case  sent  from  Quarter  Sessions  f o;r  the 
opinion  of  this  Court  stated  that  the  pau- 
pers *'  hired  a  farm  in  the  appellant  town- 
ship, jointly,  from  year  to  year,  at  the 
yearly  rent  of  80/.  per  annum.    They  re- 
sided in  it,  and  occupied  it  as  joint  tenants^ 
and  carried  on  the  business  of  farming  in 
partnership,  and  paid   rent  for  it  ont  of 
their  partnership  fands  to  the  amount  of  80/. 
in  every  year  tor  the  space  of  eight  yean 
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consecutively  from  the  time  they  so  hired 
it." 

Held,  that  the  paupers  thereby  ^^ained  a 
settlement  in  the  appellant  township.    He^, 
V.  InhcAitants  qf  Altrincham^  348 
A  tenement,  settlement  by,  145 

RESPITED  APPEAL. 
Reasonable  notice  of,  388 

RESTITUTION. 
Order  of,  444 

RETURN  TO  MANDAMUS. 
Sufficiency  of,  389 


ROAD. 


Repairing,  77 


SERVICE  UNDER  APPRENTICESHIP, 
438 


SESSIONS. 
Jurisdiction  of,  269,  280 
Order  of,  329 

Practice  of,  must^be  shewn  on  application 
a  mandamus  to  hear  appeal,  173 


for 


SETTLEMENT. 


A  pauper  may  be  removed  to  the  place  of  his 
motner's  maiden  settlement,  if  the  settle- 
ment of  the  father  does  not  appear  ;  and  it 
is  not  necessary  in  such  a  case  to  shew  that 
any  inquiry  has  been  made  to  ascertain  the 
fatner's  settlement.    An  examination  of  the 

niper's  father,  in  which  he  stated  that  he 
ieved  he  was  bom  in  London,  but  in  what 
parish  he  never  heard,  accompanied  an  order 
removing  the  pauper  to  his  mother's  maiden 
settlement :— Held,  that  that  statement,  as 
it  was  no  evidence  of  the  birth-place  of  the 
father,  did  not  render  it  incumbent  upon 
the  removing  parish  to  institute  any  inves- 
tigation into  the  father's  settlement;  and 
the  order  was  accordingly  confirmed. 

AliteTy  if  there  had  been  any  good  evidence 
of  the  birth-place  of  the  father. 

A  witness  stated  before  Uie  removing  jus- 
tices that  he  was  fifty-nine  years  old ;  and 
then  gave  evidence  of  a  fact,  which,  accord- 
ing to  his  own  statement  of  his  a^e,  must 
have  taken  place  when  he  was  between 
three  and  four  years  old : — Held,  no  ground 
for  rejecting  the  evidence  altogether. 

The  same  fact  was  proved  dv  a  different 
witness  at  the  sessions ;  and  tne  objection 
being  taken,  it  was  held  that  the  respon- 
dents were  not  bound  to  prove  their  case  at 
the  sessions  by  the  same  witnesses  whom 
they   called  before  the   removing  magis- 


trates.   Reg.  V.  Inhabitant  of  Yeiverto/L 
200 

Children. 

Children  above  the  age  of  nurture  follow  their 
mother's  maiden  settiement  when  their  fa- 
ther's is  unknown. 

When  the  settiement  of  the  husband  of 
the  pauper  cannot  be  ascertained,  it  is  suffi- 
cient to  state  that  diligent  inquiries  luiYe 
been  made  to  discover  it^  in  order  to  entitle 
the  wife  and  children  to  the  wife's  rn^den 
settlement.    Reg,  y.  Inhabitants  of  Leedsy  bi 

Evidence  of. 
Out-parish  relief  given  to  the  pauper's  hus- 
band's mother,  when  a  widow,  is  evidence 
of  the  pauper's  settlement,  until  a  subse- 
quent settiement  be  disclosed. 

Evidence  of  a  subsequent  settiement  in 
the  respondent  parish  is  admissible,  though 
disclosed  on  cross-examination,  on  tne 
hearing  of  the  appeal,  by  one  of  the  wit- 
nesses, on  whose  evidence  the  order  of  re- 
moval was  made,  provided  that  among  the 
grounds  of  appeal  there  was  one  with  imch 
such  (the  subsequent)  settiement  was  con- 
sistent, though  not  proved  to  be  identical. 
Reg,  V.  InhMtants  qf  Wrexhamy  49 

Paternal. 

Where  itiblearly  appears  there  is  a  paternal 
settlement  subseauent  to  a  maternal  one,  it 
must  be  inquired  into,  otherwise  the  prior 
settiement  will  not  support  the  order.  Reg. 
V.  St.  Margare^Sy   frestminstery  328 

By  apprenticeship,  134 

By  birth,  147 

By  estat^  evidence  of,  261 

By  hiring  and  service,  140 

By  rating,  309 

By  renting  a  tenement,  145 

By  tenement,  190 

In  united  parishes,  554 

Loss  of,  by  division  of  parishes,  420 

SHAREHOLDERS  OF  A  BRIDGE. 
Rating  of,  293 

STAMP. 
On  indenture  of  apprenticeship,  309 
Need  not  be  affixed  to  documents  sent  with 
examinations,  527 

STATUTES. 

The  17  Greo.  2,  c.  3,  s.  2,  which  imposes  a 
penalty  upon  overseers  omitting  to  fumis^ 
a  copy  of  a  rate  forthwith  after  demand,  is 
not  repealed  by  6  &  7  Wm.  4,  c.  96.  Ten- 
nant  v.  CrasteUy  528 

Incorporation  of,  418 

13  &  14  Car.  2,  c.  12,-340 

11  Geo.  2,  c.  19,  s.  17,-444 

17  Geo.  2,c.  3,  s.  2,  and  6  &  7  Wm.  4^  c96,- 
528 

6Geo.  d,c.25 
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17  Geo.  3,  c.  66,  s.  10,-^1 

17  G«o.  3,  c.  56,— 306 

48  G«o.  ^  c.  68,  s.  1,-316 

S8  Gko.  3,  c.  45,  and  58  Geo.  3,  c.  134^—^82 

M  Geo.  3,  c.  51,-511 

3  Geo.  4,  c.  126,-194 

d  &  4  Geo.  4,  c.  23,  and  62  Geo.3,  c.  93,-681 

4  G«o.  4^  c.  34,-17 
4  G«o.  4^  c.  95,-425 

6  Geo.  4^  c.  57,-190,  309 

t  Geo.  4^  c.  40,  s.  38,-110 

9  Geo.  4^  c  40,  S8.  38,  41,  42,-479 

9  Geo.  4,  c  40,  8.  41,-^56 

^  Geo.  4,  c  69,  b.  1,-223 

1  &  2  Wm.  Ay  c.  37,-475 

4  &  6  Wm.  4^  c.  76,  s.  27,-383 

5  &  6  Wm.  4,  c.  11,  8.  3,-434 

5  &  6  Wm.  4,  c.  50,-63 

6  A  6  Wm.  4>  c  50,  as.  54, 67,--55 

6  &  6  Wm.  4^  c.  60,  8.  95,-172 

5  &  6  Wm.  4,  c.  74,— 15a 

7  Wm.  4  &  1  Vict.  c.  81,  8.  39,-72 

2  &  3  Vict.  c.  85,  8. 1,-101 
4&  5  Vict  c.  69,-366 

6  &  7  Vict  c.  36,-531,  534 

SUBPCENA  DUCES  TECUM. 
To  parish  officers  to  produce  books,  393 

SUMMARY  CONVICTION. 

1.  It  is  generally,  but  not  universally,  suffi- 
cient in  indictments  and  convictions  to 
follow  the  words  of  the  statute  upon  which 
they  are  founded. 

When  an  act  is  made  punishable  by 
summary  conviction,  which  may  be  lawful 
if  performed  under  certain  circumstances, 
those  circumstances  ought  to  be  negatived 
in  the  conviction. 

A  conviction,  therefore,  under  9  Geo.  4, 
c.  69,  8. 1  (the  Night-poaching  Act),  is  bad, 
if  it  does  not  state  that  the  party  convicted 
entered,  or  was  on  the  land  specified,  for  the 
purpose  of  taking  game  '*  there." 

fSembleyihai  such  averment  isnot necessary 
in  indictments  under  the  ninth  section  of  the 
same  statute. 

Semble,  that  a  blank  left  for  the  nsme  of  one 
of  the  justices  before  whom  the  defendant  is 
stated  to  be  convicted,  thus :  ^'  before  us, 
J.  C.  and  ,  two  of  her  Majesty's 

justices,  &c.,"  is  a  fatal  defect  in  a  warrant, 
although  signed  at  the  foot  of  it  by  the  two 
justices  who  issued  it. 

Sembky  that  the  provision  that  "no 
warrant  shall  beheld  void  by  reason  of  any 
defects  therein,  provided  that  it  be  therein 
stated  that  the  party  has  been  convicted,  and 
there  be  a  good  and  valid  convicUon  to 
sustain  the  same,*'  cannot  be  extended  to 
cure  a  warrant  which  specifies  a  punish- 
ment ^ot  sanctioned  by  law :  questioning 
the  authority  of  Darnel  y.  PkUHps  (1  C.  M. 
&R.662).    Fletcher  y.CixUhrop^  23:^ 


2.  Whera  one  statute  cmtes  oertaiu  oflfences 
and  gives  common  infonnen  tba  right  to 
sue,  and  a  subsequent  statute  repeals  a  por- 
tion of  tjie  former  statute,  but  contains  new 
enactments  as  to  the  same  or  other  offences, 
and  provides  that  no  actions  for  penalties 
"under  the  provisions  of  this  Acf '  shall  be 
commenced,  except  in  tbe  name  of  the 
Attomey-Genend  or  Solidtor-G^ieial ;  a 
clause  which  enacts  that  the  fonner  Act 
"  shall  be  construed  as  one  Act,  together 
with  the  last  Act,"  does  not  deprive  the  com- 
mon informer  of  his  right  to  sue  for  an 
offi^nce  under  the  former  statute. 

Therefore,  an  information  under  39  Geo.  3, 
c.  79,  fbr  an  offisnce  not  q>ecifically  men- 
tioned in  2  Vict.  c.  12,  may  be  laid  by  a 
common  informer. 

A  conviction  under  39  Geo.  3,  c.  79,  in 
the  form  given  by  the  statute,  is  good, 
although  it  does  not  appear  who  the  in- 
former is  to  whom  the  moiety  of  the  penalty 
is  to  be  paid.  Rtg,  v.  R.  Johtutm,  418  • 
Summary  conviction,  126 

SURVEYORS  OF  HIGHWAYS. 
Powers  of,  65 
Duties  of,  101 


TENEMENT. 
Settlement  by. 

1.  Under  59  Geo.  3,  c.  60,  the  words  "  I  paid 
rent  for  the  whole  time  of  my  tenancy," 
though  preceded  by  a  statement  of  a  hirmg 
for  a^ear,  at  a  rental  of  above  10/.,  do  not 
sufficiently  shew  what  rent  was  actually 

$aid,  so  as  to  give  a  settlement.    JReff^  v. 
nhabiUmtgqfLeedSy  23. 

2.  The  occupation  of  land  need  not  be  distinct 
and  separate,  like  that  of  houses,  to  give  a 
tenement  settlement  under  6  G^^.  4^  c.  57* 
Beg.  V.  8t.  Laurence  Appleby^  190 

Possession  op — Wa.rrant. 
When  an  application  is  made  to  justices  for  a 
warrant  under  1  &  2  Vict.  c.  74  (the  Pos- 
session of  Tenements  Act),  and  the  party 
against  whom  the  application  is  made 
does  not  appear,  the  justices  are  bound  to 
require  strict  and  regular  proof  that  all  the 
requisites  of  the  statute  have  been  complied 
with. 

Where  an  application  was  made  under 
that  statute,  and  at  the  heuring  the  tenant 
did  not  appear,  but  a  person  appeared  on 
behalf  of  a  mortgagee  of  the  premises,  pro- 
duced the  mortgage-deed,  which  was  diewn 
to  the  justices,  and  stated  (but  not  on  oath) 
that  an  ejectment  was  pending  in  regard  to 
the  premises  in  que8tion,a]id  that  the  tenant 
had  attorned  to  the  mortgagee,  but  admitted 
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that  the  mortgagor  (the  applicant)  had 
given  all  the  requisite  notices;  that  the 
relation  of  luidlord  and  tenant  had  formerly 
exifited  hetween  the  mortgagor  and  the 
occupier,  and  that  the  tenancy  was  deter- 
mine^ the  Court  held  that  the  justices 
were  not  justified  in  receiving  those  state- 
ments and  admissions  as  evidence  on  either 
side,  the  mortgagee  having  no  authority  to 
bind  the  absent  tenant ;  and  it  appearing  in 
the  affidavits  that  the  aoplicant  did  apply 
to  thfionto  receive  his  eviaence,and  that  the 
justices  refused,  a  mandamus  was  issued, 
commanding  them  to  hear ;  but  a  manda- 
mus commanding  them  to  issue  their  war- 
rant was  refused.  Beg.y. Onslow  andOtherSy 
178 

TITHES. 
Rating  of,  as  Tenements. 

A  local  Act  (30  Geo.  3)  for  rebuilding  a  parish 
church  (the  preamble  of  which  recited  that 
the  steeple,  oy  fiJlinp  on  the  body  of  the 
church,  nad  utterly  demolished  the  same), 
ffave  trustees  power  to  borrow  money,  and 
for  payment  thereof,  or  of  the  interest 
thereof,  to  lev^  a  rate  upon  every  person 
who  "  should  inhabit,  hold,  or  occupy  any 
land,  house,  shop,  warehouse,  vault,  mill, 
or  other  tenement  within  the  parish."  By 
sect.  9,  one  half  of  the  rate  was  made  pay- 
able by  the  owner  or  landlord  of  the  pre- 
mises so  assessed,  and  the  other  half  by  the 
occupier  or  tenant  thereof ;  and  by  sect  10, 
the  tenant  waste  pay  the  whole,  and  deduct 

,  one-half  from  the  rent.  Section  13  em- 
powered the  collector  to  follow  any  person 
who  quitted  his  land,  dwelling-house,  ware- 
house, shop,  vault,  mill,  or  other  tenement, 
without  payine  the  rates  assessed,  and 
distrain  his  goods.  Section  15— the  collector 
was  authorized  to  inspect  the  books  of  the 
poor-rates  and  land-tax,  to  ascertain  the 
rates  and  assessment  to  be  raised  and  levied 
under  the  Act. 

Held,  that  vicarial  tithes  were  not  rate- 
able under  the  word  tenement.  Reg.  v. 
NevilUy  480 

TITLE. 
Acknowledgment  of,  369 

TOLLS,  194 
Turnpike,  exemption  from,  317 

TONNAGE  DUES. 
Rating  of,  296 

TOWN  CLERK. 
Removal  of,  168 

TOWN  COUNCIL. 
Authority  of,  72 

TOWN  COUNCILLORS. 
Election  of,  156 


TRUCK, 
The  unvarying  usage  for  the  last  century  in 
the  hosiery  and  glove  manufacture  of  tlie 
midland  counties  has  been  as  followi:— 
The  master  manufacturer  contracts  with 
an  undertaker  or  middleman  for  the  mana- 
facture  of  his  materials  into  goods,  with 
frames  and  other  machinery  belonging  to 
the  master,  and  kept  in  repair  by  him  ;  the 
middleman  then  emplovs  the  framework 
knitter,  who  works  at  the  frame  provided 
by  the  middleman,  on  the  premises  of  the 
middleman,  and  is  paid,  according  to  the 
quantity  of  his  work,  a  certain  agreed  groa 
price  per  dozen,  subject  to  the  following 
charges,  which  are  deducted  from  suchgroa 
price  at  each  weekly  settlement : — 1st  A 
certain  sum  per  week  for  the  use  of  the 
frame.  2ndly.  A  certain  sum  per  week  for 
the  use  of  the  premises  of  the  middleman, 
for  the  standing-room  for  the  frame,  for  hi» 
loss  of  time  and  trouble  in  procuring  and 
conveying  the  material  to  be  manu&ctared, 
for  his  responsibility  to  the  master  mann- 
facturer,  for  sorting  the  goods,  &c.  3rdly. 
A  sum  per  week  ior  winding  the  yam, 
being  the  wages  of  a  child,  employed  for 
that  purpose,  and  a  remuneration  for  the 
wear  and  tear  of  the  winding  machinery ; 
and  lastly,  a  ner-centage  on  the  amount  of 
the  workman  s  earnings  above  the  sum  of 
14s.,  after  deduction  of  the  above  charges^  u 
a  compensation  to  the  middleman  for  a  per- 
centage paid  by  him  to  the  master  maim- 
facturer  on  the  amount  of  goods  mann- 
factured  for  such  master,  and  by  his  ma- 
chinery. 

Held,  that  this  arrangement  was  not  a 
violation  of  the  stat.  1  &  2  Wm.  4,  c  37, 
for  prohibiting  the  payment  of  waees  other- 
wise than  in  the  current  coin  of  uie  realm. 
Chaumer  v.  CummingSy  475 

TURNPIKES. 
1 .  By  a  local  Act  for  the  more  effectually  repair- 
ing a  certain  turnpike-road  from  Kochdale 
to  Manchester,  it  was  provided  that  "no 
money  should  be  laid  out  on  any  road  com- 
prisea  in  the  Act  within  the  limits  of  an? 
Act  of  Parliament  passed  for  the  improve- 
ment of  any  town."  Long  before  the  pass- 
ing of  that  Act,  another  Act  had  been  passed 
"lor  lighting,  cleansing,  watchine,  and  re- 
gulating the  town  of  Kochdale,"  by  which 
Act  commissioners  were  appointed  for 
"lighting,  &c.  and  improving"  the  said 
town,  and  many  specific  "improvements" 
of  the  town  were  eo  nomine  oirected  to  be 
made  : — Held,  that  the  latter  was  an  "  im- 
provement "  Act  within  the  meaning  of  the 
former  Act ;  although  the  improvements 
specified  were  confined  to  particular  parts 
of  the  town,  and  to  be  paid  for  by  those  parts 
of  the  town  only ;  and  although  no  power 
to  repair  the  roads  being  given  to  the  com- 
missioners, the  efiect  would  be  to  take  the 
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Tepair  of  the  roads  within  the  limits  of  the 
latter  Act  out  of  the  jurisdiction  of  the  trus- 
tees under  the  former  Act^  and  to  leave  them 
to  the  remedy  at  common  law;  and  the 
Court  of  Quarter  Sessions  were  right  in  re- 
fusing under  such  circumstances  to  appor- 
tion a  fine  which  had  been  imposed  upon 
the  inhabitants  of  a  township  for  the  non- 
repair of  a  road  comprised  within  both  of 
the  before-mentioned  statutes,  between  the 
said  inhabitants  and  the  turnpike-road  trus- 
tees, under  the  110th  section  of  the  General 
Turnpike  Act, 

The  Sessions  having  refused  to  apportion 
on  the  ground  above  stated, — Held  that 
mandamus  would  lie  to  compel  them.  Reg. 
V.  Justices  of  Lancashire^  77 
2.  A  local  Act  (53  Geo.  3,  c.  92),  for  amend- 
ing the  roads  and  Jiighways  in  the  Isle  of 
Wight,  empowered  certain  commissioners 
to  take  certain  tolls  at  the  several  turnpikes 
or  toll-gates  which  might  be  erected  on  the 
roads  by  virtue  of  the  Act.  The  Act  autho- 
rized the  commissioners  to  borrow  money 
for  the  purposes  of  the  Act,  and  to  mort- 
^^age  the  toils  for  any  term  during  the  con- 
tinuance of  the  Act,  as  a  security  for  the  re- 
payment of  such  mone^.  The  time  limited 
by  the  Act  for  its  contmuance  had  expired, 
unless  it  was  continued  by  the  statute  4  &  5 
Wm.  4,  c.  10,  for  continuing  the  Acts  for 
making  turnpike-roads  in  Great  Britain : 

Held,  that  the  local  Act,  though  not  ex- 
clusively a  turnpike-road  Act,  was  within 
the  spirit  of,  and  continued  bv,  the  4  &  5 
Wra.  4,  c.  10. 

The  plaintiff  was  convicted  under  the 
general  turnpike  statute,  3  Geo.  4,  c.  126, 
for  forcibly  passing  through  a  toll-gate 
situate  on  a  turnpike-road  made  under  the 
authority  of  the  local  Act,  53  Geo.  3,  c.  92, 
and  thereby  avoiding  the  toll  due.  The 
plaintiff  refused  to  pay  the  sum  in  which 
he  was  convicted,  and  a  warrant  of  distress 
against  his  goods  was  issued.  The  convic- 
tion contained  no  adjudication  of  the  pay- 
ment of  the  penalty,  but  followed  the  form 
given  in  the  schedule  to  3  Geo.  4,  c.  126 : 

Held,  that  it  was  therefore  not  bad. 

The  stating  the  offence  in  the  conviction 
more  fully  than  in  the  warrant  is  not  a 
variance,  if  the  same  offence  is  substantially 
stated  in  the  warrant ;  and  therefore,  where 
the  conviction  stated  the  offence  to  be  forci- 
bly passing  through  a  toll-gate  situate  on  a 
turnpike-road,  and  the  warrant  stated  the 
toll-gate  to  be  situate  in  the  particular 
parish  and  county,  but  omitted  to  state  that 
the  toll-gate  was  on  a  turnpike-road, — Held, 
not  bad  on  the  ground  of  variance. 

The  local  Act  empowered  commissioners 
to  take  tolls  at  the  several  "  turnpikes  or 
toll-gates  "  erected  upon  the  roads  by  virtue 
of  that  Act ;  and  the  Greneral  Turnpike  Act, 
3  Geo.  4,  c.  126,  s.  41,  eives  a  peiuilty,  "  if 
any  person  shall  fraudulently  or  forcibly 


pass  through  any  such  toll-gate.''  Tho 
warrant  stated  the  o£Rsnce  to  be  with  a  car- 
riage forcibly  passing  through  a  certain  toll- 
gate,  by  means  whereof  the  payment'of  toll 
in  respect  of  the  carriage  was  avoided : 

Held,  that  the  warrant  was  not  void  for 
not  stating  that  the  toll-gate  was  situate  on 
a  tumpike-roadi 

In  the  form  of  warrant  given  by  the 
3  Greo.  4,  c  126,  one  moiety  of  the  penalty  is 
to  be  paid  to  the  surveyor  of  the  turnpike- 
road: — Held,  that  such  form  need  .not  be 
strictly  followed,  and  therefore,  that  where 
the  warrant  ordered  a  moiety  of  the  penalty 
to  be  paid  to  the  treasurer-  of*,  the  commia- 
sioners  for  amending  tiie  roads  and"  h%h- 
ways  in  the 'Isle  of  Wight,  such  warrant 
did  not  shew  a  misappropriation  of  the 
penalty. 

Held  also,  that  no  demand  of  the  penalty 
was  requisite  previously  to  issuing  tne  war- 
rant of  distress  under  3  Geo.  4,  c.  126, 
8.  141.  Barnes  v.  White  and  Another^ 
194 

3.  By  a  local  Act  (7  Geo.  4,  c.  17),  trustees 
were  appointed  for  making  turnpike-roads 
over  and  along  the  course  of  two  ancient 
highways,  and  also  for  making  one  new 
road,  on  all  of  which  they  were  authorized 
to  erect  toll-gates  and  take  tolls ;  but  the 
tolls  for  passing  along  the  whole  line, 
including  the  new  road,  wei-e  different 
from  the  tolls  for  passing  along  the  ancient 
road,  only,  and  there  was  a  provision  for 
the  erection  of  toll-gates  on  tne  old  roads, 
before  the  completion  of  the  new  road. 
By  the  Act,  money  was  to  be  raised,  by 
subscription,  as  well  as  by  tolls  ;  and  the 
trustees  were  to  apply  money  already  sub- 
scribed, in  the  first  place,  to  the  payment 
of  the  expenses  incurred  in  obtaining  the 
Act  of  Parliament,  and  the  remainder  to 
the  expenses  of  making  the  two  old  roads; 
and  in  the  next  place,  to  apply  moiuj 
thereafter  subscribed  to  the  purposes  afore- 
said, as  well  as  to  the  making  of  the  naw 
road.  The  trustees  were  designated  in  the 
Act,  "Trustees  of  the  Roads"  (in  the 
plural). 

Held,  upon  the  construction  of  ttiia  Act, 
that  the  completion  of  all  three  roads  was 
not  a  condition  precedent  to  the  right  of 
the  trustees  to  take  toll  upon  any  of  them, 
or  to  derive  any  other  benefit  under  the 
Act ;  that  the  old  roads  became  turnpike- 
roads  as  soon  as  completed ;  and  that, 
therefore,  the  trustees  were  authorized  to 
apply  to  justices  for  contribution  out  of 
the  highway-rates,  to  the  repair  of  those 
roads,  under  2  &  3  Vict  c.  81  (continued 
by  subsequent  statutes) ;  and  that  an  order 
for  the  payment  of  a  certain  sum  for  that 
purpose,  made  by  two  justices  upon  their 
application,  was  a  vahd  order.  Jteg,  v. 
Surveyors  of  Highways  of  Westhoe,  504 
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ToLLSy  Exemption  vbom. 
Unless  expressly  provided  to  the  Gontiary, 
wherever  a  local  Act  exempts  horses,  &c, 
£rom  second  tolls  which  repass  the  same 
day,  that  exemption  extends  to  a  down- 
coach  drawn  b^  the  same  horses^  but  being 
a  different  vehicle  and  with  different  pas- 
sengers to  the  up-coach  of  the  same  day. 
Ehn  and  Another  v.  Flay^  317 

Conviction.  .        < 

In  a  conviction  against  a  colle<^r  under 
4  Geo.  4>  c.  95,  s.  dO,  for  demanding  and 
taking  a  less  toll  from  any  person  than  he 
was  authorized  to  do  "  by  virtue  of  the 
powers  of  any  Act,  or  of  the  orders  and 
resolutions  of  the  trustees  or  commissioners, 
made  in  pursuance  thereof,"  it  is  sufficient 
to  state  the  sum  legally  payable,  and  to 
negative  generally  tnat  any  less  sum  has 
been  sanctioned  by  statute  or  resolution. 

Semble^  that  a  warrant  of  commitment 
under  the  same  clause,  stating  the  offence 
thus—**  That  he  did  sufier  and  permit,  &c., 
to  pass  through  the  said  turnpike-gate,  &c., 
on  pa3rment  of  the  sum  of  4d.  as  the  toll 
for,  &c.,  tlie  legal  toll  due  andpa3rable,  &c., 
being  the  sum  of  6d.,"  is  sufficient  ;  but 
that  at  all  events  it  is  cured  by  a  good  con- 
Tiction,    Stamp  v.  Stoeetland^  425 


UNITED  PAMSHES. 

Settlement  in. 

▲  psaper  gained  a  settlement  in  the  parish  of 

.  St  J.,  in  the  town  of  G.,  in  the  year  1813. 

In  1834,  that  parish  and  another,  each  of 

which  had  up  to  that  time  separately  main- 

•  -  tained  its  own  poor,  were  united  by  Act  of 
«£arliament  **into  one  parish  for  all  pur- 

•  V  poses  whatsoever,  except  ecclesiastical  mat- 
« ten."  In  1845,  an  order  was  made  by  two 
;  j&iticee  i-emoving  the  pauper  to  the  parish 
-jOfSU  J.,  in  the  town  of  G. : 

Held,  that  the  union  of  the  two  parishes 
by  the  Act  of  Parliament  did  not  destroy 
the  settlement  previously  acquired,  and  that 
the  order,  therefore,  was  right.  Reg,  v. 
Inhabitants  of  St,  Martin%  554 


VARIANCE  IN  CERTIORARI,  25a 


WABBANT. 

Under  Turnpike  Acts,  194 
Of  commitment,  223 

Of  commitment  under  Masters  and  Serrants 
Act,  116 

WASTE. 

Indosure  from,  settlement  by,  369. 
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JGtemBDval  0^  52 
Settlement  o^  52 


WITNESSES. 

Need  not  be  same  before  the  Sessions  as  before 
the  magistrates,  200 

WOOLLEN  MATERIALS. 
Unlawful  Possbsbiox  of. 
Convictions  for  unlawful  possession  of  wooDea 
materials  under  17  Geo.  3,  c.  5%  need  mt 
set  forth  that  they  were  found  concealed  h 
the  honse  of  the  offender;  neither  needtbe 
penalties  be  specifically  apportioned ;  but 
where  the  information  has  been  made  before 
one  set  of  justices  and  the  adjudication  b^ 
fore  another,  it  must  so  app«ir  an  tb^^ 
of  the  conviction.    Reg,y,  fFiUeodt^M^ 

WORKHOUSES. 

The  2drd  section  of  the  Poor-Law  Asund- 
ment  Act  requires  the  consent  in  wrifing 
of  a  majority  of  the  guardians  of  any  uoioii, 
or  the  consent  of  a  majority  of  the  ni^ 
payers  and  owners  of  property,  prior  to  say 
order  being  made  by  the  Poor-Law  Con- 
missioners  for  the  building  of  a  workhooK. 
The  3dth  section  enacts,  that  where  a  singla 
parish  is  ordered  to  be  governed  by  a  bond 
of  guardians,  such  board  shall  he  electod 
and  constituted,  and  authorized  and  enti- 
tled to  act  in  like  manner  as  a  board  of 
guardians  of  united  parishes : — Held,th^the 
consent  of  the  board  of  guardians  of  sadi 
single  parish  was  sufficient  under  the  29id 
section,  and  that  of  the  rate-payers  wv  not 
necessary. 

The  Court,  in  refusing  a  role  for  a  co^ 
tiarari  to  bring  up  an  order  made  upon  tite 
construction  of  the  Act,  granted  the  Poo^ 
Law  Commissioners  tJieir  costs  ofshewiiis 
in  the  first  instance*    R^.  v.  Poor-Lm 
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PRECEDENTS. 


No.  I. 


JMietment  under  the  6^7  Wm,  4,  c.  86,  «. il,/or/aUely  regUtering  a  birth, 

FIRST  Count. — That  before  and  at  the  time  of  committing  the    PrecedmU. 
offence  in  this  count  after  mentioned,  the  Holywell  and  Moor-        " — " 
fields  district  was  and  thenceforth  hitherto  hath  been  and  still  is  a  jmii^^'t  un* 
registrar's  district,  to  wit,  a  temporary  district,  under  and  accord- der6&7W. 4, 
log  to  the  provisions  of  a  certain  Act  of  Parliament,  made  and  c.  86,  s.  41,  for 
{Msed  A.D.  1886,  intituled,  «  An  Act  for  Registering  Births,  "^j^bSS**^* 
l)eath8,  and  Marriages  in  England, ''  and  hath  been  during  all  that   pint  Coaat. 
time  the  district  of  a  registrar  of  births  and  deaths  within  the  same  '  '^    - 

district,  to  wit,  at  the  parish  of  St.  Leonard,  Shoreditch,  in  the 
county  of  Middlesex,  ana  within  the  jurisdiction  of  this  Ck)urt ;  and 
that  dfuring  all  the  time  in  this  count  mentioned,  to  wit,  at  the  parish  ^  . 

aforesaid,  m  the  county  aforesaid,  and  within  the  jurisdiction  afore-  '^  W 

said,  one  A.  B.  hath  lleen  and  still  is  one  of  the  registrars  of  births  .  ..^ 

and  deaths  within  the  same  district,  under  and  according  to  the  pro-  •  '^- 1-  Jf  .- 

▼isions  of  the  same  Act  of  Parliament,  to  wit,  at  the  parish  aforesaid,  *      .  «     - 

in  the  county  aforesaid,  and  within  the  jurisdiction  aforesaid.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that 
after  the  last  day  of  June,  A.D.  1887,  to  wit,  on  the  2nd  Novem- 
ber, A.D.  1844,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and 
within  the  jurisdiction  of  the  said  Court,  L.  M.,  late  of  the  parish 
aforesaid,  in  the  county  aforesaid,  labourer,  did  appear  before  the 
said  A.  B.,  so  then  and  there  being  such  registrar  as  aforesaid  of 
births  and  deaths  of  and  within  the  said  Holywell  and  Moorfieldg 
district,  the  said  A.  B.  then  and  there  having  full  and  competent 
power  and  authority  to  register  births  in  the  district  aforesaia,  and 
to  receive  statements  touching  any  birth  within  the  said  dis. 
trict,  and  touching  the  particulars  by  the  said  Act  of  Parlia- 
mesat  required  to  be  known  and  registered  touching  such  birth ; 
and  that  the  said  L.  M.  then  and  there^^  and  within  the  jurisdiction 
aforesaid,  unlawfully,  wickedly,  knowhigly,  falselj,  wilfully,  «ad 
corruptly  did  make  a  certain  false  statement  to  the  said  A.B., 
VOL.  I.  a 
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Prteedents.     ^^^  ^^^  there  being  such  regiRtrar  as  aforesaid,  and  having  such 

power  and  authority  as  aforesaid,  to  wit,  a  false  statement  touching 

^^'  ^-  certain  of  the  particulars,  to  wit,  the  name  and  maiden  surname  of 
der6&7"w"4ii  ^^^  mother,  by  the  said  Act  required  to  be  known  and  registered, 
c.  86, 8.  41,  for  touching  and  concerning  a  birtn,  to  wit,  touching  and  concerning 
Ciliely  register-  the  birth  of  a  male  child,  then  lately,  and  within  six  calendar 
'Rnt*'count  "^o^^'^s  before  the  committing  of  the  said  offence  in  this  count  men- 
tioned, to  wit,  on  the  3rd  day  of  October,  A.D.  1844,  born  of  the 
body  of  one  E.R.,  to  wit,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  within  the  jurisdiction  aforesaid,  and  within  the  district 
aforesaid,  for  the  purpose  of  the  same  statement  being  inserted  by 
the  said  A.  B.  as  such  registrar  as  aforesaid,  in  the  register-book  w 
births,  in  the  said  Holywell  and  Moorfields  district ;  that  is  to  say,  a 
statement,  that  the  name  of  the  mother  of  the  said  child  was 
then  £.  M.,  and  that  her  maiden  surname  had  formerly  ben 
R.,  whereas,  in  truth  and  in  fact,  the  name  of  the  mother  of  tk 
said  child  was  not  then  nor  at  any  time  nor  ever  had  been 
£.  M.,  but  on  the  contrary  thereof,  the  name  of  the  said  mother 
of  the  said  child  then  was  and  always  had  been  another  and  a  dif- 
ferent name,  to  wit,  £•  R.  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  the  said  L.  M.,  at  the  time 
of  making  the  said  false  statement,  well  knew  that  the  name  of  the 
said  mother  of  the  said  child  was  not  then  or  at  any  time  E.%f. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pR- 
sent,  that  the  said  L.  M.,  at  the  time  of  making  the  said  false  8tat^ 
ment,  well  knew  that  the  name  of  the  said  mother  of  the  said  diOd 
was  not  then  or  at  any  time  E.  M.  And  the  jurors  aforesaid,  upoe 
their  oath  aforesaid,  do  further  present,  that  the  said  L.  M.,  at  Ae 
time  of  making  the  said  false  statement,  well  knew  that  the  wi 
A.  B.  was  such  registrar  as  aforesaid,  against  the  form  of  tk 
statute  in  such  case  made  and  provided,  and  against  the  peace  of 
our  said  Lady  the  Queen,  her  crown  and  dignity. 
Second  Count  Second  Count. — That,  heretofore  and  after  the  said  last  day  of 
June,  A.D.  1837,  the  said  L.  M.,  continuing  and  intending,  as 
much  as  in  him  lay,  to  prevent  the  due  execution  of  the  said 
statute,  heretofore,  to  >vit,  on  the  Snd  November,  A.D.  1844,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdic- 
tion aforesaid,  did  wilfully  make  to  one  A.  B.,  then  and  there  bemg 
the  registrar  of  births  and  deaths  within  the  Holj'well  and  Moor- 
fields district,  according  to  and  under  the  provisions  of  the  aaid 
Act,  and  the  said  district  then  and  there  being  a  registrar^'s  district, 
to  wit,  a  district  of  a  registrar  of  births  and  deaths  according  to 
and  under  the  provisions  of  the  said  Act,  a  certain  false  statement, 
to  wit,  a  false  statement  touching  the  particulars  in  and  by  the  said 
Act  required  to  be  known  and  registered,  touching  the  birth  in  this 
count  after  mentioned ;  which  said  false  statement  in  this  coont 
mentioned  was,  amongst  other  things,  to  the  effect  following,  that 
is  to  say,  that  the  name  of  the  mother  of  a  certain  male  child,  then 
and  within  six  calendar  months  before  the  making  of  the  said  state- 
ment,  to  wit,  on  the  third  day  of  October,  A.D.  1844,  bom  of  the 
body  of  one  E.  R.  within  the  said  district,  to  wit,  at  the  ptrish 
aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdictioo  afixe- 
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said,  was,   to  wit,  theu  E.  M.,  and  which  said  last-mentioned  false    Pree§ds»u. 
statement  be  the  said  L.  M.,  then  and  there  and  within  the  jurisdic-        ~: — 
tion  aforesaid,  made  as  aforesaid,  for  the  purpose  of  the  same  being  indictment  un- 
inserted  in  the  register  book  of  births,  within  the  said  Holy  well  der  6  &  7  w.  i, 
and  Moorfields  district,  to  wit,  in  a  register  therein  of  the  birth  of  <^-  86,  s.  41,  for 
the  said  male  child  so  theretofore  born  as  aforesaid  of  the  body  of  the  [„*  a^bli^**'" 
said  £.  11.,  whereas  in  truth  and  in  fact,  and  as  he  the  said  L.  M.  Second  Coont. 
then  and  there,  and  at  the  time  of  making  the  said  false  statement, 
well  knew,  the  name  of  the  mother  of  the  said  child  was  not  then  or 
at  any  time  £.  M.     That  the  said  L.  M.,  by  the  said  last-mentioned 
false  statement,  then  and  there,  and  within  the  jurisdiction  afore- 
said, knowingly,  wilfully,  unlawfully,  and  designedly  caused  and 
procured  the  said  A.  B.,  so  being  such  registrar  of  such  district  as 
last  aforesaid,  to  enter  the  said  false  particulars  in  this  count  men- 
tioned in  the  register  therein  of  the  birth  of  the  said  male  child, 
in  contempt  of  our  said  Lady  the  Queen  and  her  laws,  against  the 
form  of  the  statute,  &c. 

Third  Count. — That  the  said  L.  M,,  on  the  2nd  day  of  Novem-  Third  Count. 
ber,  in  the  year  last  aforesaid,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  and  within  the  jurisdiction  aforesaid,  with  force  and  arms, 
did  wilfully,  corruptly,  and  maliciously  make,  for  the  purpose  of 
bein^  inserted  in  a  register  of  birth,  a  false  statement  touching  the 
particulars  required  to  be  known  and  registered  touching  a  birth, 
to  wit,  the  birth  of  a  child  of  the  body  of  one  E.  K.,  which  had 
then  recently  occurred,  to  wit,  that  the  name  of  the  mother  of  such 
child  was  E.  M.,  against  the  form  of  the  statute,  &c. 

Fourth  Count.— That  the  said  L.  M.,  on  the  dajr  and  year  last  fourth  Count 
aforesaid,  at  the  parish  and  county  aforesaid,  and  within  the  juris- 
cliction  aforesaid,  with  force  and  arms,  did  wilfully,  corruptly,  and 
maliciously  make,  for  the  purpose  of  being  inserted  in  a  register  of 
birth,  a  false  statement  touching  certain  of  the  particulars  by  the 
said  statute  required  to  be  known  and  registered  touching  loi'ths, 
against  the  form  of  the  statute,  &c. 


No.  II. 

Ikdiciment  qf  a  bankrupt  under  the  5  ^-  6  Vict,  e,  122,  *.  35,  for  obtaining  goods  on 

credit  by  false  pretencet. 
Second  eountt  for  removinp  the  said  goods. 
Tkhrd  eountt  for  concealing  the  said  goods, 
Fburtk  count t  for  disposing  of  them, 

CENTRAL  Criminal  Court,  >      The  jurors  for  our  Lady  the      No.  II. 
to  wit.  3  Queen,  upon  their  oath,  present,  J?  rSrik. 

that  A.  B.,  late  of  the  parish  of heretofore,  and  before  nipt  under  the 

the  committing  of  the  offence  by  the  said  A.  B.  hereinafter  next  5&6  Vict  c. 

laentioned,  to  wit,  on  the day  of A.D.  1844,  at  J^f ^;;•J„^^, 

the  parish  of  ■  in  the  county  of  ■  to  wit,  m  the  on  credit  by 

pirish  of  St.  Botolph,  Aldgate,  in  the  city  of  London,  within  the  faiae  pretences. 
jurisdiction  of  this  Court,  and  after  the  commencement  and  taking,  Fint  Count. 
eflect  of  a  certain  statute  made  in  the  session  of  Pariiament  held  in 

aS 
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JPreetiaat.    the  5th  and  6th  years  of  the  reim  of  her  now  Majesty,  intituled, 

"  An  Act  for  the  Amendment  of  the  Law  of  Banlmiptcy,'"  was  a 

Indictaient       draper,  and  then  and  there  exercised  and  carried  on  the  trade  of  i 

of  a  bank-      draper,  dealer,  and  chapman,  and  was  a  trader  within  the  true  intent 

nipt  under  the  and  meaning  of  the  statutes  then  and  now  in  force  relating  to  bankr 

la^  ^'  for  ^P^s»  ^^^  subject  and  liable  as  such  trader  to  the  said  statutes; 

obtaining  goods  and  the  said  A.  B.  then  and  there  and  within  the  jurisdiction  afore^ 

on  credit  by      said,  and  whilst  he  was  such  trader  and  so  subject  and  liable  ai 

^rst'^Co  "7*  ^fo^'^^^dj  *"^d  ^  exercised  and  carried  on  the  said  trade  as  aibie- 

said,  to  wit,  after  the  commencement  and  taking  effect  of  the  add 

first-mentioned  statute,  became  and  was  indebted  to  Y.  and  Z.,  thn 

and  there  being  partners,  in  a  certain  sum  of  money  exceeding  5QL,I» 

wit,  in  the  sum  of  100/. ;  and  the  said  A.  B.,  so  being  such  tradefyaDi 

exercising  and  carrying  on  the  said  trade,  and  being  and  oontinnuf   \ 

so  indebted  and  so  subject  and  liable  as  aforesaid,  att«rwards,  tovi^    j 

on  the  day  and  year  aforesaid,  at  the  parish  last  aforesaid,  in  tk 

said  city  of  I^ondon,  and  within  the  jurisdiction  of  this  Court,  dV    j 

commit  an  act  of  bankruptcy,  and  became  and  was  a  hanknflt    ! 

within  the  true  intent  and  meaning  of  the  said  statutes.     And  m 

jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  tksk 

afterwards  and  whilst  the  said  A.  B.  was  sudi  trader,   and  m 

indebted  as  aforesaid,  and  after  the  commencement  and  taking  efict 

of  the  said  first-mentioned  statute,  to  mt,  on  the  — — «  day  d 

A.D.  to  wit,  at  the  parish  last  aforesaid,  in  As 

city  of  London  aforesaid,  and  within  the  jurisdiction  of  the  ssid 
Court,  a  fiat  in  bankruptcy,  dated  the  day  and  year  last  aforessi4 
was  duly  and  according  to  law  issued  by  the  Right  Honouiafak- 
John  Singleton,  Baron  Lyndhurst,  then  and  there  being  Lord  Higk: 
Chancellor  of  Great  Britain,  under  the  hand  of  the  said  Lan* 
High  Chancellor,  on  the  petition  of  the  said  Y.  and  Z.,  againit 
the  said  A.  B.,  upon  their,  the  said  petitioners,  filine,  and  ihof 
then  and  there,  and  within  the  jurisdiction  aforesaid,  did  file  sua 
affidavit  as  is  by  law  in  that  behalf  required ;  and  the  said  Loid 
High  Chancellor,  at  the  said  time  of  issuing  the  said  fiat,  having 
then  and  there  dispensed,  atid  then  and  there,  and  within  the  jurii- 
diction  aforesaid  dispensing  with  the  bond  by  the  statute  in  that 
behalf  made  and  required  to  be  given  to  him,  and  which  said  te 
was  then  and  there  directed  to  her  Afajesty^s  Court  of  Bankruptcy, 
and  by  which  said  fiat  the  said  Lord  High  Chancellor  did  then  aal 
there  authorize  Y.  and  Z.  to  present  their  complaint  to  her  Majesty^ 
said  Court  of  Bankruptcy,  as  by  the  said  fiat  duly  filed  and  enteni 
of  record  in  the  said  Court  of  Bankruptcy  fully  appears,  under  sail 
by  virtue  of  which  said  fiat  Edward  Goulbum,  Esq.,  seijeant^dJav, 
beinff  a  commissioner  of  the  said  Court  of  Bankruptcy,  did  aftv- 
waros,  to  wit,  on,  &c.,  in  due  form  of  law,  then  find  that  the  iiii 
A.  B.  had  become  and  was  a  bankrupt  within  the  true  intent  and 
meaning  of  the  said  statutes,  before  the  day  of  the  date  of  the 
issuing  forth  of  the  said  fiat,  and  did  then  and  there,  and  witfaia 
the  jurisdiction  aforesaid,  adjudge  and  declare  the  said  A.  B.  to  be 
a  bankrupt  accordingly,  and  the  said  Edward  Goulbum  being  suck 
commissioner  as  aforesaid,  did  then  and  there,  and  within  the  uA 
jurisdiction,  duly  make  a  memorandum  of  the  said  adjudicatioi^ 
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as  by  the  said  memorandum  now  remaining  of  record  in  the  said     Pnetdmiim, 
Court  of  Bankruptcy  appears.*     And  the  jurors  aforesaid,  upon       -^T^t 
their  oath  aforesaid,  further  present,  that  the  said  A.  B.,  within  indictment 
the  jurisdiction  of  the  said  Central  Criminal  Court,  before  the  said  of  a  bank- 
bankruptcy,  and  within  three  months  next  preceding  his  said  bank-  ?'P*J*°4®^  ^^ 
ruptcy,  and  after  the  commencement  and  taking  enect  of  the  said  122,  g.  ^  *for 
first-mentioned  statute,  and  whilst  he  was  such  trader  as  aforesaid,  obtaining  goods 
to  wit,   on  the  ■  day  of  — — -  in  the  year  of  our  Lord  on  credit  by 

to  wit,  in  the  parish  last  aforesaid,  in  the  city  of  London,  **]^*g?  cwUnT* 

and  within  the  jurisdiction  of  the  said  Central  Cnminal  Court, 
wilfully,  wickedly,  and  unlawfully,  under  the  false  colour  and 
pretence  of  carrying  on  business  and  dealing  in  the  ordinary  course 
of  trade,  did  obtain  from  L.  and  M.  divers  goods  and  chattels  on 
credit,  to  wit,  a  credit  until  a  certain  day  thereafter,  to  wit,  until 
the  — day  of  —  A,D.  18 — ,  the  said  L.  and  M.  being  then 
and  there  the  owners  of  the  said  goods  and  chattels,  with  intent  then 
and  there  to  defraud  the  said  L.  and  M.  thereof,  to  the  great 
damage  of  the  said  L.  and  M.,  against  the  form  of  the  statute  in 
BDch  case  made  and  provided,  and  against  the  peace  of  our  Lady 
the  Queen,  her  crown  and  dignity. 

Second  Count.— Setting  out  the  proceedings  in  bankruptcy,  as  Second  Count. 
in  the  first  count,  as  far  as  the  asterisk ;  then  continue  thus :  And 
the  jurors  aforesaid,  on  their  oath  aforesaid,  further  present,  that  the 
nid  A.  B.,  within  the  jurisdiction  of  the  said  Central  Criminal 
Court,  and  before  the  committing  of  the  ofience  hereinafter  next 
mentioned,  and  after  the  commencement  and  taking  effect  of 
the  said  first-mentioned  statute,  and  whilst  he  was  such  trader  as 
aforesaid,  to  wit,  on  the  '  day  of  ■■  in  the  year  of  our 
Lord  1844,  to  wit,  at  the  parish  last  aforesaid,  in^the  city  of  Lon- 
don aforesaid,  and  within  the  jurisdiction  of  the  said  Central  Crimi- 
nal Court,  under  the  false  colour  and  pretence  of  carrying  on 
business  and  dealing  in  the  ordinary  course  of  trade,  did  obtain 
from  L.  and  M.,  on  credit,  to  wit,  a  credit  until  a  certain  day  there- 
after, to  wit,  until  the day  of A.D.  1844^  divers 

goods  and  chattels,  to  wit,  of  great  value,  to  wit,  of  the  value  of 
—————  the  said  L.  and  M,  being  then  and  there  the  owners 
of  the  said  goods  and  chattels,  with  intent  then  and  there  to  defraud 
the  said  L.  and  M.  thereof.  And  the  jurors  aforesaid,  on  their  oath 
aforesaid,  do  further  present,  that  afterwards,  when  the  said  goods 
and  chattels  had  been  so  obtained,  on  credit,  with  such  intent  as 
aforesaid,  the  said  A.  fi.,  before  the  said  bankruptcy  and  within 
three  months  next  preceding  his  said  bankruptcy,  to  wit,  on  the 
— — —  day  of  — — —  at  the  parish  last  aforesaicT,  in  the  said  city 
of  London  and  within  the  jurisdiction  aforesaid,  he  the  said  A.  B. 
then  and  there  knowing  the  said  goods  and  chattels  to  have  been  so 
obtained,  on  credit,  with  such  intent  as  aforesaid,  did  wilfully, 
wickedly,  and  unlawfully  remove  the  said  mentioned  goods  and 
chattels,  with  intent  then  and  there  to  defraud  the  said  L.  and  M., 
then  and  there  being  the  owners  thereof,  to  the  great  damage  of 
the  said  L.  and  M.,  against  the  form  of  the  statute,  &c« 

Third  Count. — To  the  asterisk  as  above ;  then  continue — ^And  Third  Count, 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  further  present,  that 


vi  APPENDIX* 

PnoedaUB.     the  said  A.  B.,  within  the  jurisdiction  of  the  eaid  Central  Criminai 

"~~        Court,  and  before  the  committing  of  the  offence  hereinafter  next 

Indictroent       mentioned,  and  after  the  commencement  and  taking  effect  of  the  mi 

of  a  bank-      ffrst-mentioned  statute,  and  whilst  he  was  such  trader  as  aforesaid,  to 

wpt  under  the  wit,  on  the day  of A.D.  1844 ;  to  wit,  at  the  parii 

122  c  35  for  '^^^  aforesaid,  in  the  city  of  London  aforesaid,  and  within  thejuik- 
obtaining  goods  diction  of  the  said  Central  Criminal  Court,  under  the  false  colour 
on  credit  by     and  pretence  of  carrying  on  business  and  dealing  in  the  ordinaij 

^TtldCo^r  ^^^^  ^^  ^^^^^'  ^^^  ^^^^'"  ^"^°*  "^-  *"^  ^'l  °"  credit,  to  wii,a 
credit  until  a  certain  day  thereafter,  to  wit  until  the  ■  dayrf 

■  A.D.  184*1<  divers  goods  and  chattels,  the  said  L>.  and  1L 
being  then  and  there  the  owners  of  the  said  goods  and  chattdi^ 
with  intent  then  and  there  to  defraud  the  said  L.  and  M .  thereo£ 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  furthff 
present,  that  afterwards,  when  the  said  last-mentioned  goods  mi 
chattels  had  been  so  obtained,  on  credit,  with  such  intent  as  aktt 
said,  the  said  A.  B.,  before  the  said  bankruptcy  and  within  ttar 
months  next  preceding  his  said  bankruptcy,  to  wit,  on  the         ■■ 

day  of A.D.  1844,  at  the  parish  last  aforesaid,  in  the  ail 

city  of  London,  and  within  the  jurisdiction  aforesaid,  he  the  ttli 
A.  B.,  then  and  there  knowing  the  said  mentioned  goods  nil 
chattels  to  have  been  so  obtained,  on  credit,  with  such  intent  ai 
aforesaid,  did  wilfully,  wickedly,  and  unlawfully  conceal  tk 
said  last-mentioned  goods  and  chattels,  with  intent  then  and  that 
to  defraud  the  said  L.  and  M.,  then  and  there  being  the  owmb 
thereof,  to  the  great  damage  of  the  said  L.  and  M^  against  the  tarn 
of  the  statute,  &c. 

Fourth  Count. — To  the  asterisk  as  above;  then  continue;  Ad 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  further  present,  tint 
the  said  A.  B.,  within  the  jurisdiction  of  the  said  Central  Criaaad 
Court,  before  the  committing  of  the  offence  hereinafter  next  raes- 
tioned,  and  after  the  commencement  and  taking  effect  of  the  uii 
first-mentioned  statute,  and  whilst  he  was  such  trader  as  aforestid^ 

to  wit,  on  the  day  of A.D.  1844,  to  wit,  at  tbe 

parish  last  aforesaid,  in  the  city  of  London  aforesaid,  and  witlua 
the  jurisdiction  of  the  said  Central  Criminal  Court,  under  the  fid* 
colour  and  pretence  of  carrying  on  business  and  dealing  in  tbe 
ordinary  course  of  trade,  did  obtain  from  L.  and  M.,  on  credit,  to 
wit,  a  credit  until  a  certain  day  hereinafter,  to  wit,  until  the  ■ 

day  of A.D.  1844,  divers  goods  and  chattels,  to  wit,  of  tk 

said  L.  and  M.,  they  being  then  and  there  the  owners  of  the  mii 
goods  and  chattels,  with  intent  then  and  there  to  defraud  the  saidL 
and  M.  thereof.  And  the  jurors  aforesaid,  upon  their  oath  aforestidy 
do  further  present,  that  afterwards,  when  the  said  mentioned  goodi 
and  chattels  had  been  so  obtained,  on  credit,  with  such  intent  tf 
aforesaid,  the  said  A.  B.,  before  the  said  bankruptcy  and  witUa 
three  months  next  preceding  his  said  bankruptcy,  to  wit,  on  the 

■  day  of A.D.  1844,  at  the  pansh  last  aforesaid,  ii 

the  said  city  of  London,  and  within  the  jurisdiction  aforesaid,  be 
the  said  A.  B.  then  and  there  knowing  the  said  last-mentiooad. 
goods  and  chattels  to  have  been  so  obtained,  on  credit,  with  sodi 
intent  as  aforesaid,  did  wilfully,  wickedly^  and  unlawfully  dispoie 
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of  the  said  last-mentioued  goods  and  chattels,  with  intent  then  and     Prmedmts. 

tbere  to  defraud  the  said  L.  and  M.,  then  and  there  being  the        

owners  thereof,  to  the  great  damage  of  the  said  L.  and  M.,  against 
the  form  of  the  statute,  &c. 


No.  III. 

MmdUiwuni  foTperejury  agaitut  a  vjiimen  wko,  an  a  former  trial,  had  tufom  that  a 
mote  wa9  given  to  the  plaintiff  for  ike  purpose  of  being  discounted  merely ,  and  not 
inpayment  of  a  debt* 

ig^ENTRAL  Criminal  Court,!      The  jurors  for  our  Lady  the      No.  III. 
^^L^  to  wit.  J  Queen,  upon  their  oath,  present.  Indictment  for 

Hbat  heretofore,  to  wit,  on  the  fourteenth  day  of  January,  in  the  ^witi^ss^h? 
^eighth  year  of  the  reign  of  our  Sovereign  Lady  Victoria,  certain  on  a  former 
ttsnes  theretofore  joined  in  a  certain  cause  then  lately  depending  in  ^^^^*  ^^^  s^^o"^ 
Mhe  court  of  our  said  Lady  the  Queen,  before  the  Barons  of  her^^^l^^''^^^'^ 
^Majesty's  Exchequer,  at  Westminster,  in  which  cause  one  A.  H.  plaintiff  for  the 
Hww  the  plaintiff,  and  M.  B.  was  defendant,  to  wit,  at  the  sitting  of  purpose  of 
^prius,  holden  in  Hilary  Term,  for  the  county  of  Middlesex,  to  ^'^^eS^^d 
'wit,  on  the  fourteenth  day  of  January,  in  the  eighth  year  of  the  not  in  pay- 
fdgn  aforesaid,  at  Westmmster  aforesaid,  in  the  great  Hall  of  Pleas  ment  of  a  debt 
ihere,  commonly  called  Westminster  Hall,  and  within  the  jurisdic- 
•ticHi  of  the  said  Central  Criminal  Court,  according  to  the  form  of 
the  statute  in  such  case  made  and  provided,  before  Sir  Robert 
^Ifounsey  Rolfe,  Knight,  then  and  there  being  one  of  the  Barons  of 
lier  Majesty^s  said  Court  of  Exchequer,  at  Westminster,  came  on 
to  be  tried  in  due  form  of  law,  and  were  then  and  there  tried  by  a 
jmy  of  the  said  county  of  Middlesex,  in  that  behalf  duly  taken  and 
«wom,  between  the  parties  aforesaid.     And  the  jurors  aforesaid,  upon 
thdr  oath  aforesaid,  do  further  present,  that  upon  the  trial  of  the 
■dd  issues  so  joined  between  the  parties  aforesaid,  one  T.  P.,  late  of 
the  parish  of  Saint  Margaret,  within  the  liberty  of  Westminster,  in 
the  said  county  of  Middlesex,  and  within  the  jurisdiction  aforesaid, 
labourer,  did  then  and  there,  to  wit,  on  the  day  and  year  aforesaid, 
at  the  parish  of  Saint  Margaret,  within  the  liberty  and  county  and 
jtnrisdiction  aforesaid,  appear  and  was  produced  as  a  witness  for  and 
on  behalf  of  the  said  M.  B.,  the  defendant  in  the  said  cause,  and 
that  the  said  T.  P.  was  then  and  there  duly  sworn,  and  did  then 
and    there   take  his    corporal    oath,   upon   the  Holy   Gospel  of 
Qod,   before  the  said  Sir  Robert   Mounsey    Rolfe,  Knight,  then 
and    there    being   such    baron    as   aforesaid,   that    the    evidence 
which  he,  the  said  T.  P.,  should  give  to  the  said   Court  there, 
and  to  the  said  jury  so  sworn,  between  the  parties  as  aforesaid, 
touching  the  matters  then  in  question  on  the  said  issues,  should 
be  the  truth,   the  whole  truth,  and  nothing  but  the  truth,  the 
and  Sir  Robert  Mounsey  Rolfe,  Knight,  then  and  there  having  suf- 
ficient and  competent  power  and  authority  to  administer  the  said 
oatfa  ta  the  said  T.  P.  in  that  behalf.     And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  farther  present,  that,  at  and  before  the 
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Pne§dmu.    several  times  in  this  count  mentioned,  the  said  M.  B.»  the  defendant 

in  the  said  cause,  had  made  his  certain  promissory  note  in  wiitiiig, 

Indktm^^t  f    ''^^^^  ^^^^  ^  certain  day  and  year  therein  mentioned,  to  wit,  the 

peijuiy  against  ^^^  ^^Y  ^f  March,  A.D.  1839,  and  thereby  promised  to  pay  to  the 

a  witness  who,  orderof  the  said  T.  P.  49/.  &c.  lOs.  three  months  after  date  theraiC 

Si?  £?*'      ^^  ^^^  ^^^  **•  ^-  delivered  the  said  note  to  the  said  T.  P.;  mi 

^'%WJ7^  the  said  T.  P.  afterwards,  to  wit,  on  the  first  day  of  May,  in  ik 

giren  to  the      year  last  aforesaid,  indorsed  the  said  promissory  note  to  the  said  A.H 

plaintiff  f^  the  for  a  valuable  consideration,  to  wit,  for  50/.,  money  then  due  sod 

bdng^is^unt-  ^^^"g  fi^™  ^^^  ^^  T.  P.  to  the  said  A.  H.,  for  professional  boniea 

ed  merely,  and  theretofore  done^  performed,  and  transacted  by  the  said  A.  H.  &r 

not  in  pay.      the  said  T.  P.     And  the  jurors  aforesaid,  upon  their  oath  afoRaid, 

Meotof  adeht  j^  further  present,  that  the  said  M.  B.  pleaded  among  other  pk» 

to  the  said  action  so  pending  against  him  at  the  suit  of  the  said  A  E 

and  hereinbefore  mentioned  and  referred  to,  that  the  said  promisnj 

note  (to  recover  the  amount  whereof  the  said  action  was  brooek) 

was  made  by  him,  and  that  he  delivered  the  same  to  the  said  Xf. 

for  the  joint  accommodation  of  the  said  M.  B.  and  the  said  T.P^ 

and  that  there  never  was  any  value  or  consideration  for  the  mskiif 

the  said  note,  or  for  the  delivery  of  the  same  to  the  said  T.  P.,  cr 

for  the  said  T.  P.  being  the  holder  thereof,  or  for  the  payment  hf 

the  said  M.  B.  of  the  amount  thereof,  or  of  any  part  thereof  of  iD 

which  the  said  A.  H.  before  and  at  the  time  of  the  indorsemdit  of 

the  said  note  to  him,  had  notice ;  and  that  the  said  T.  P.  indoised 

the  said  note  to  the  said  A.  H.,  in  consideration  of  a  promise  tba  | 

made  by  the  said  A.  H.  to  the  said  T.  P.,  that  he,  the  said  A^E,  1 

would  discount  the  said  promissory  note,  and  advance  money  tberoni 

and  upon  no  other  consideration ;  and  that  the  said  A.  H.  never  did 

discount  the  said  promissory  note,  or  advance  any  money  thenco, 

but,  on  the  contrary  thereof^  wholly  neglected  ana  refused  so  to  do, 

and  there  never  was  any  value  or  consideration  for  the  indoneoKOt 

of  the  said  note  by  the  said  T.  P.  to  the  said  A.  H.,  and  the  nid 

A.  H.  always  held,  and  still  holds,  the  said  note,  without  vahie  or 

consideration,  and  in  violation  of  his  said  promise,  and  contrur  to 

the  terms  and  purpose  for  which  the  same  was  so  indorsed  to  nhn 

as  aforesaid ;  and  tne  said  A.  H.,  for  replication  to  the  said  pktso 

pleaded  as  last  aforesaid,  said  that  the  said  M.  B.,  of  his  own  wroo^t 

and  without  the  cause  by  him  in  the  said  plea  alleged,  broke  b 

promise  in  the  said  first  count  of  the  declaration  mentioned,  and  to 

which  the  said  plea  was  pleaded,  and  this  the  said  A.  H.  mycd 

might  be  inquired  of  by  the  country ;  and  the  said  M.  B.  cud  the 

like,  which  was  one  of  the  issues  which  so  then  and  there  came  oo  to 

be  tried,  and  was  then  and  there  tried  as  aforesaid.     And  the  juron 

aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  at  sod 

upon  the  said  trial  of  the  said  issues  so  joined  as  aforesaid  between 

the  parties  aforesaid,  it  then  and  there  became  and  was  a  materiil 

question,  whether  the  said  A.  H.  ever  did  promise  the  said  T.P* 

to  discount  the  said  promissory  note;  and  whether  the  said  AH. 

ever  did  promise  the  said  T.  r.  to  advance  money  upon  the  vH 

{)romissory  note ;  and  also  whether  the  said  T.  P.  indorsed  and  d^ 
ivered.the  said  promissory  note  to  the  said  A.  H.  on  the  1st  dajri' 
March,  18S9,  or  thereabouts ;  and  also  at  what  time  and  wbca  tke 
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flRid  T.  P.  did  in  fiu!t  indorse  and  ddiver  the  said  promissory  note 

to  the  said  A.  H. ;  and  whether  the  said  promissory  note  was  not,  in      v^'T^ 

point  of  fact,  indorsed  and  ddivered  by  the  said  T.  P.  to  the  said  ladiMHaete 

A«  H.  sometime  in  the  early  part  of  the  month  of  May,  in  the  year  pcQay  lyiit 

1889 ;  and  whether  the  said  T.  P.  ever  said  that  the  said  M.  R  •  '^^^[^•' 

ought  to  pay  the  amount  mentioned  in  the  said  note  to  the  said  A.  H.,  ^^  SSjtm 

and  the  saia  A.  H.  ought  to  make  him ;  and  whether  the  said  T.  P.  tkat  a  note^ 

said  that  the  said  T.  I*,  indorsed  the  said  promissory  note  to  the  si^fn  to  tiit 

nid  A,  H.,  on  account  of  business  done  by  the  said  A.  H.  for  the  Jj[^!j2e  2f  ^ 

flaid  T.  P.     And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  bnng  ^^tTy 

further  present,  that  thereupon,  at  and  upon  such  trial  as  aforesaid,  edmeidyv  aaa 

die  said  T.  P.  being  so  produced  and  sworn  as  aforesaid,  devising  JJartTJ??**!, 

and  wickedly  intending  to  cause  and  procure  a  verdict  to  pass 

against  the  said  A.  H.,  and  for  the  said  M.  B.,  on  the  trial  of  the 

aaid  issues,  and  not  having  the  fear  of  Grod  before  his  eyes,  but 

being  moved  and  seduced  by  the  instigation  of  the  devil,  did  then 

and  there,  to  wit,  on  the  said  fourteenth  day  of  January,  at  the 

|Muish  aforesaid,  in  the  liberty  and  county  aforesaid,  and  witliin  the 

jurisdiction  of  die  said  Central  Criminal  Court  aforesaid,  before  the 

said  Sir  Robert  Mounsey  Rolfe,  Knight,  then  and  there  being  such 

Baron  as  aforesaid,  falsely,  maliciously,  wilfully,  wickedly,  and  oor^ 

rnptly,  and  by  his  own  proper  act  and  consent,  upon  his  oath  ao 

taken  as  aforesaid,  then  and   there  say,  depose,  swear,  and  give 

evidence,  amongst  other  things,  to  the  said  Court,  and  to  the  jurors 

of  the  said  jury  so  sworn,  between  the  said  parties  as  aforesaid,  in 

substance  and  to  the  effect  as  follows  (that  is  to  say) : — That  he, 

the  said  T.  P.,  went  to  the  said  A.  H.  on  the  first  day  of  March,  one 

thousand  eight  hundred  and  thirty-nine,  or  thereabouts.     That  the 

■dd  A.  H.  promised  him,  the  said  T.  P.,  that  if  he,  the  said  T.  P., 

irould  get  a  bill  from  the  said  M.  B.,  and  bring  it  in  the  morning, 

lie,  the  said  A.  H.,  would  discount  it.    That  he,  the  said  T.  P.,  took 

fhe  said  note  (meaning  the  promissory  note  aforesaid)  to  th^  said 

A.  H.     That  the  said  A.  H.  promised  the  said  T.  P.  that  he,  the 

flaid  A.  H.,  would  discount  the  said  promissory  note  (meaning  that 

at  the  time  the  said  T.  P.  took  the  said  promissory  note  to  the  said 

A.  H.,  he,  the  said  A.  H.,  promised  the  said  T.  P.  that  he,  the  said 

A»H.,  would  discount  the  said  promissory  note).  That  the  said  A.  H. 

told  the  said  T.  P.  that  if  he,  the  said  T.  P.,  would  call  in  the  morning, 

he,  the  said  A.  H.,  would  give  the  said  T.  P.  the  cash  (meaning  the 

cash  for  and  in  respect  of  discounting  the  said  note).     That  he,  the 

said  T.  P.,  took  the  said  promissory  note  to  the  said  A.  H.  on  the 

first  day  of  March,  one  thousand  eight  hundred  and  thirty-nine,  or 

thereabouts,  or  within  a  day  or  two.    That  he,  the  said  T.P., 

never  said  that  he,  the  said  M.  B.,  ought  to  pay  the  said  promissoiy 

note  (meaning  that  he  never  said  that  the  said  M.  B.  ought  to  pay 

to  the  said  A.  H.  the  amount  mentioned  in  the  said  note).    That  he, 

the  said  T.  P.,  never  said  that  the  said  A.  H.  ought  to  make  him 

(meaning  that  he,  the  said  T.  P.,  never  said  that  the  said  A.  H. 

ought  to  make  the  said  M.  B.  pay  to  the  said  A.  H.  the  amount 

mentioned  in  the  said  note).  That  he,  the  said  T.  P.,  never  said  that 

he,  the  said  T.  P.,  gave  the  bill  to  the  said  A.  H.  on  account  of 

business  done  (meaning  that  he,  the  said  T.  P.,  never  said  that  he, 

VOL.  I.        .  b  ' 
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PrecedaUt.    the  said  T.  P.,  indorsed  the  said  promissory  note  to  the  said  A.  H. 
NoTlir       ^°  account  of  business  done  by  the  said  A.  H,  for  the  said  T.  P.): 
Indictment'for  ^"^  whereas,  in  truth  and  in  fact,  the  said  A.  H.  did  not  promise 
perjuiy  against  him,  the  said  T.  P.,  that  if  he,  the  said  T.  P.,  would  get  a  bfll 
on'^^tS^^^'  from  the  said  M.  B.,  and  bring  it  in  the  morning,  he,  the  said  A.H., 
trial, hadswora  ^^"^^  discount  it:    and  whereas,  in   truth  and  in  fact,  the  said 
that  a  note  was  A.  H.  did  not  at  the  time  the  said  T.  P.  took  the  said  promissory 
^iSntiff  f^^      note  to  the  said  A.  H.,  or  at  any  time,  promise  the  said  T.  P,  that 
purpose  of     ^  '^^»  *^^  ^^  ^'  ^'>  would  discount  the  said  promissory  note  afore- 
being  discount,  said  :  and  whereas,  in  truth  and  in  fact,  the  said  A.  H.  did  not  tell 
ed  merely,  and  the  said  T.P.  that  if  he,  the  said  T.  P,,  would  call  in  the  morning, 
nMrnrofa^debt.  ^^^  ^^^  ^^^  '^'  ^'^  would  give  the  said  T.  P.  the  cash  for  and  m 
respect  of  discounting  the  said  promissory  note :  and  whereas,  in 
truth  and  in  fact,  the  said  T.  P.  did  not  indorse  the  said  promissory 
note  to  the  said  A.  H.  on  the  1st  day  of  March,  ISSQ,  or  there- 
abouts, or  within  a  day  or  two :  and  whereas,  in  truth  and  in  fact, 
the  said  T.  P.  indorsed  the  said  promissory  note  to  the  said  A.  H. 
sometime  in  the  early  part  of  the  month  of  May,  18S9:    and 
whereas,  in  truth  and  in  fact,  the  said  T.  P.  did  say,  and  had  then 
^d,  that  the  said  M.  B.  ought  to  pay  the  amount  mentioned  in 
-the  said  note  to  the  said  A.  H.,  and  that  the  said  A.  H.  ought  to 
■make  him :  and  whereas,  in  truth  and  in  fact,  the  said  T.  P.  did 
-say,  and  had  then  said,  that  the  said  M.  B.  ought  to  pay  to  the  said 
A.  H.  the  amount  mentioned  in  the  said  note ;  and  that  the  said 
A.  H.  ought  to  make  the  said  M.  B.  oay  to  the  said  A.  H.   the 
4imount  mentioned  in  the  said  note :  ana  whereas,  in  truth  and  fact, 
the  said  T.  P.  did  say,  and  had  then  said,  that  he,  the  said  T.  P., 
gave  the  bill  to  the  said  A.  H.  on  account  of  business  done :  and 
whereas,  in  truth  and  in  fact,  the  said  T.  P.  did  say,  and  had  then 
said,  that  he,  the  said  T.  P.,  indorsed  the  said  promissory  note  to 
the  said  A.  H.  on  account  of  business  done  by  the  said  A.  H.  for 
the  said  T.  P. ;  and  so  the  furors  first  aforesaid,  upon  their  oath 
aforesaid,  do  say  that  the  said  T.  P.,  at  and  upon  the  said  trial  of 
the  said  issues,  on  the  said  day  and  year  first  aforesaid,  at  the  parish 
aforesaid,  within  the  liberty  aforesaid,  in  the  county  aforesaid,  and 
within  the  jurisdiction  of  the  said  Central  Criminal  Court,  before 
the  said  Sir  Robert  Mounsey  Uolfe,  Knight,  baron  as  aforesaid, 
so  as  aforesaid  having  sufficient  power  and  authority  to  administer 
the  said  oath  to  the  said  T.  P.  in  that  behalf,  by  his  own  proper 
act  and  consent,  and  of  his  own  most  wicked  and  corrupt  mind,  in 
manner  and  form  aforesaid,  did  falsely,  wickedly,  wilfully,  and  cor- 
ruptly, upon  his  oath  aforesaid,  commit  wilful  and  corrupt  perjury, 
to  the  great  disfdeasure  of  Almighty  Grod,  in  contempt  of  our  said 
Lady  the  Queen,  and  her  laws,  to  the  evil  example  of  all  others  in 
the  nke  case  ofiending,  and  against  the  peace  of  our  said  Lady  the 
Queen,  her  crown  and  dignity. 
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No.  IV. 

Indictment  for  tending  a  threatening  letter.  — — 

No.  IV. 
URREY, )      The  jurors  for  our  Lady  the  Queen,  upon  their  Indictment  tor 
to  wit,     /oath,  present,  that  W.  B.,  late  of  the  parish  of»?°^J?.» 
,  in  the  county  of  Surrey,  labourer,  on  the  7th  day  of  March,  i^J^,   "* 


in  the  eighth  year  of  the  reign  of  our  Sovereign  the  now  Queen 
Victoria,  with  force  and  arms,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  knowingly  and  feloniously  did  send  to  one  J.  H.  a  certain 
letter,  directed  to  the  said  J.  H.  by^  the  name  and  description  of 
Mr.  H.,  Esq.,  accusing  him,  the  sai*d  J.  H.,  of  having  committed 
a  certain  crime  punishable  by  law  with  death,  to  wit,  the  abomi- 
nable crime  of  buggery,  witli  the  said  W.  B.,  with  a  view  and 
intent  thereby  then  and  there  to  extort  and  gain  money  from  the 
said  J.  H.,  and  which  said  letter  is  as  follows,  that  is  to  say : 

"  Sir, — I  write  to  inform  you  that  you  have  being  very  unkind, 
trying  to  your  extreme  energies  to  reflect  disparagement  on  my 
reputation ;  in  retalliation  I  shall  make  known  those  liberties  and 
diabolical  actions  you  took  with  me  when  I  was  bathing  you  in  your 
loom,  what  I  term  sodomiting.  Some  compensation  I  wish  to  re- 
ceive from  your  hands  in  one  way  or  another.  I  am  waiting  for 
answer  at  the  bottom  of  Stockwell  lane. 

"  Obedient  Servant,  but  Injured, 

"W.  B." 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 

arainst  the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
gnity. 


No.  V. 

HUetmentfor  eonapiring  wrongfuUg  to  charge  the  inhabitante  of  a  pwrieh  with  the 
maintenance  of  a  child, 

CENTRAL  Criminal  Court,  >      The  jurors  of  our  Sovereign  indictment  for 
to  wit,  3  Lady  the  Queen,  upon  their  oath,  conspiring 

present,  that  J.  P.,  late  of  the  parish  of  Saint  Luke,  in  the  county  of  J^J^^^J.^ 
Middlesex,  baker,  and  Caroline,  his  wife,  and  divers  other  persons  babiuuitt  of  a 
whose  names  are  to  the  jurors  aforesaid   unknown,  wrongfully,  parish  with  the 
fraudulently,  and  unjustly  devising  and  intending  to  charge  the  "JSjf**"^  ^ 
inhabitants  of  the  parish  of  Saint  Andrew,  Holbom,  in  the  city  of  ^ 
London,  with  the  maintenance  of  a  certain  male  child  of  very  tender 
years,  to  wit,  of  the  age  of  one  day,  whose  name  is  to  the  jurors 
aforesaid  unknown ;  and  also  wrongfully,  fraudulently,  and  unjustly 
devising  and  intending  to  obstruct  and  hinder  the  churchwardens 
and  overseers  of  the  poor  of  the  said  parish  of  Saint  Andrew,  Holbom, 
from  discovering  the  person  legally  liable  to  maintain  the  said  child ; 
and  also  wrongfully,  fraudulently, and  unjustly  devising  and  intending 
to  obstruct  and  hinder  any  legal  proceedings  whidi  the  church- 
wardens and  overseers  of  the  poor  of  the  said  parish  might  desire  to 
adopt  against  the  person  legally  liable  as  aforesaid,  for  the  purpose 
oi  compelling  such  person  to  maintain  the  said  child  when  the  same 
should  become  chargeable  to  the  said  parish,  on  the  11th  day  of 

b  S 
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Pnceients.  February,  in  the  8th  year  of  our  Sov^^ign  Lady  Victoria,  with  force 
,T—  and  arms,  in  the  parish  of  Saint  Andrew,  Holbom,  in  the  dty  of 
lad^tat  for  London,  and  within  the  jurisdiction  of  this  court,  did  among  tliem- 
wipirhn  selves  conspire,  combine,  confederate,  and  agree  together  to  caiue 
wnogfaUy  to  the  said  child  to  be  left  at  and  in  the  workhouse  of  the  said  bi- 
hiS^teVfi  ^*"^  parish; situate  in  the  parish  of  Saint  Sepulchre,  in  the  dtyrf 
pwish  with  the  London,  and  within  the  jurisdiction  of  this  court,  to  be  there  niaia- 
nuuntenaDce  oftained  at  the  expense  of  the  inhabitants  of  the  said  parish  of  Sabt 
a  child.  Andrew,  Hcdbom,  and  so  and  in  such  manner  that  the  chonk 

wardens  and  overseers  of  the  said  parish  might  not  be  able  to  ans- 
tain  or  discover  the  person  legally  liable  to  maintain  the  said  diSl, 
nor  to  adopt  any  legal  proceedings  against  such  person  so  liaUe  as 
aforesaid,  for  the  purpose  of  compelling  such  person  to  maintm  tfe 
said  child.     And  the  jurors  aforesaid,  upon  tneir  oath  aforesaid,  do 
further  present,  that  tne  said  J.  P.,Bnddaroline  his  wife,  afterwiidi, 
to  wit,  on  the  day  and  year  aforesaid,  in  the  parish  of  Smnt  Andiev, 
Holbcnn,  in  the  city  of  London  aforesaid,  ana  within  the  jurisdiction 
of  this  Court,  in  pursuance  of  and  according  to  the  said  ooii^niqr» 
combination,  contederacy,  and  agreement  had,  as  aforesaid,  amoo^ 
themselves  and  the  said  other  persons  whose  names  are  to  the  joiuis 
aforesaid  unknown,  and  with  the  view  and  object  of  carrying  (be 
same  into  effect,  did  hire  and  employ  one  M.  J.,  wife  of  W.  J.,  of 
the  parish  of  Saint  Andrew,  Holborn  aforesaid,  labourer,  for  a  certam 
reward  to  her  in  that  behaJf,  to  wit,  for  the  sum  of  SL  of  lawfbl 
money  of  Great  Britain,  to  take  the  said  child  into  the  care  and 
custody  of  her,  the  said  M.  J.,  and  to  keep  the  same,  to  wit,  in  tbe 
said  parish  of  Saint  Andrew,  Holborn,  for  a  few  days,  to  wit,  time 
da^s,  and  at  the  expiration  thereof,  to  deliver  and  leave  the  nid 
child  at  and  in  the  workhouse  of  the  said  last-named  parish,  situate 
as  aforesaid,  in  order  that  the  said  child  might  then  and  there  be 
maintained  in  the  said  workhouse,  at  the  expense  of  the  inhabitants 
of  the  parish  of  Saint  Andrew,  Holborn,  aforesaid.     And  tbe  joron 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  the  said 
J.  P.,  and  Caroline  his  wife,  afterwards,  to  wit,  on  the  day  and  yev 
aforesaid,  in  the  parish  of  Saint  Andrew,  Holborn,  in  the  county  of 
Middlesex,  and  within  the  jurisdiction  of  this  court,  in  pursuance  of 
and  according  to  the  said  conspiracy,  combination,  confederacy,  and 
agreement  had  as  aforesaid  among  themselves  and  the  said  other 
persons  whose  names  are  to  the  jurors  aforesaid  unknown,  and  with 
the  view  and  object  of  carrjring  the  same  into  eflPect,  did  deliver  the 
said    child   to  the  said  M.  J.  for  the  purpose  aforesaid,  the  nid 
M.  J.  being  then  and  there  wholly  ignorant  of  the  respective  names 
and  addresses  of  the  said  J.  P.,  and  Caroline  his  wile,  and  of  die 
said  other  persons  so  conspiring  and  intending  as  aforesaid  (whoK 
names  are  to  the  jurors  aforesaid  unknown),  as  they,  the  said  J.  P., 
and  Caroline  his  wife,  then  and  there  well  knew,  and   the  said 
M.  J.  then  and  there  being  wholly  ignorant  of  the  name  and  addres 
of  the  said  person  legally  liable  to  maintain  the  said  child,  and  not 
herself  being  such  person,  as  the  said  J.  P.,  and  Caroline  bis  wife) 
then  and  there  well  knew,  to  the  evil  example  of  all  others  im  the 
Eke  case  offending,  and  against  tbe  peace  of  our  Sovereign  Ladjr  tfe 
Q«een,  her  crown  and  dignity. 
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No.  VI. 


Con$piraey  by  the  maker  qf  two  promUaory  noieit  ond  iwo  oiiir  penotu, /raudvlemify     Pnudmii, 
to  obtain  the  eaid  notes  firom  the  holder,  "— ^ 

Ma  VI. 

First  Count — The  jurors  for  our  Lady  the  Queen,  upon  their  CoMpiiMjIif 
oath,  present,  tliat  B.  C.  W.,  late  of  the  parish  of  St.  Martin-in-the-  J^^SJjSLjLy 
Fields,  in  the  county  of  Middlesex,  labourer;  L.  P.  6.,  late  of  i^atiX^iuAialim 
the  same  place,  labourer;  and  J.  M.,  late  of  the  same  place,  othar  pew— ■> 
labourer ;  being  evil-disposed  persons,  and  wickedly  devising  and  ^'^ff^^j^ 
intending  to  dieat,  deceive,  and  defraud  one  £.  L.  H.,  on  theno€M"lEoaitlie 
^Oth  day  of  March,  in  the  eighth  year  of  the  reign  of  our  Sove-  lioider. 
reign  Lady  Victoria,  with  force  and  arms,  at  the  parish  aforesaid,  in  ^*"'  Count. 
the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  court, 
did,  amongst  themselves,  unlawfully  conspire,  combine,  confederate, 
and  agree  together,  by  divers  false  pretences  and  subtle  means  and 
devices,  to  obtain  and  acquire  to  themselves,  of  and  from  the  said 
E.  L.  H.,  divers  valuable  securities  of  the  said  £.  L.  H. ;  that  is 
to  say,  a  certain  promissory  note  for  the  payment  of  600/.,  made 
by  the  said  J.  M.;  and  a  certain  other  promissory  note  for  the 
payment  of  500/.,  made  by  the  said  J.  M.  That,  in  pursuance 
of  the  aforesaid  conspiracy,  combination,  and  confederacy  and 
agreement  amongst  them,  as  aforesaid,  he,  the  said  B.  C.  W.,  after- 
wards, to  wit,  on  the  26th  day  of  March,  in  the  year  aforesaid,  at 
the  parish  aforesaid,  in  the  county  aforesaid,  and  within  tlie  juris- 
diction of  the  said  court,  did  falsely,  fraudulently,  and  deceitfully 
pretend  to  the  said  E.  L.  H.  that  the  said  B.  C.  W.  Iiad  a  friend 
who  wished  to  invest  2,000/.  in  the  said  J.  M.'*s  paper  (meaning 
thereby  that  he,  the  said  B.  C.  W.,  had  a  friend  who  was  willing 
and  desirous  to  discount  bills  of  exchange  accepted  by,  or  promis- 
sory notes  made  by,  the  said  J.  M.)  to  the  amount  of  2,000/.,  and 
by  which  friend  he,  the  said  B.  C.  W.,  could  and  would  procure 
the  said  promissory  note  of  and  belonging  to  the  said  E.  L.  H. 
to  be  discounted,  by  means  of  which  said  false  pretences,  in  pur- 
soance  of  the  aforesaid  conspiracy,  combination,  confederacy,  and 
agreement,  they,  the  said  B.  C.  W.,  L.P.  G.,  and  J.  M.,  afterwards, 
to  wit,  on  the  day  and  year  last  aforesaid,  at  tlie  parish  aforesaid, 
in  the  county  aforesaid,  and  within  the  jurisdicti<m  of  the  nid 
court,  did,  unlawfully,  falsely,  fraudulently,  and  deceitfully,  obtain, 
acquire,  and  set  into  their  hands  and  possession  the  said  promisiary 
notes  of  and  belonging  to  the  said  E.  L.  H.;  whereas,  in  truth  and 
in  fact,  the  said  B.  C.  W.  had  not  any  friend  or  other  person  wlw 
wished  to  invest  S,000/.,  or  any  other  sum  of  mcmey,  in  the  said 
J.  M-'s  paper,  or  by  whom  he  could  procure  the  said  promissonr 
notes  of  the  said  £.  L.  H.  to  be  discounted ;  and  whereas,  in  trutk 
and  in  fiEict,  the  said  fi.  C.  W.  did  not  procure  the  said  promiaaar-f 
noites  to  be  diaoounted;  and  whereas,  in  troth  and  in  fact,  the  aaid 
B.  CL  W.  did  not  intend  to  procure  the  said  promisaory  notes  to  h^ 
duDountfid,  but,  on  tJbecontrary  thereof  withdrew  biinaelf  with  Ihe 
saM  promiaaBry  noU%  to  the  gicai  damage  of  the  aaid  E.L.IL9aMl 
qjaiaat  thepeaoe  of  our  JLddy  die  Queen,  her  crown  and  dignkf. 

SHradGSHmt.--/rhat  the  aaid  B.  C.  W.»  LmP.  G.,  and  J.  If^fleeoad  Cooit 
facing  aaeh  cvil-diapaaed  peraona,  and  wiekadlydeviaing  and  inland* 
ing  to  cheat,  deceive,  ami  defisttid  the  aaid'E.L.  H.,  aftcrwnrdsy 
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Pm§dait8,     to  wit,  on  the  said  20th  day  of  March,  in  the  year  aforesaid,  with 
— ;"• .      force  and  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and 
Ccmspiracyby  Within  the  jurisdiction  of  the  said  court,  did,  amongst  themsdves, 
the  maker  of    unlawfully  conspire,  combine,  confederate,  and  agree  together,  by 
two  promissory  divers  false  pretences  and  subtle  means  and  devices,  to  obtain  and 
oO^'penoM^  acquire  to  tnemselves,  of  and  from  the  said  E.  L.  H.,  divers  valu- 
fraudolently  to  able  securities  of  the  said  E.  L.  H. ;  that  is  to  say,  a  certain  pn>. 
obtain  the  said  missory  note  for  the  payment  of  500/.,  made  by  the  said  J.  m., 
n^^fromthe  ^^^  ^  certain  other  promissory  note  for  the  payment  of  500/.,  made 
Second  Count  by  the  said  J.  M.     That,  in  pursuance  of  the  aforesaid  conapincj, 
combination,  confederacy,  and  agreement  amongst  them,  so  iiad  as 
aforesaid,  he,   the  said  a,  C.  W.,  afterwards,  to  wit,  on  the  26th 
day  of  March,  in  the  year  aforesaid,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  did, 
falsely,  fraudulently,  and  deceitfully,  pretend  to  the  said  £.  L.  H., 
that  he,  the  said  d.  C.  W.,  had  a   friend  who  was  willing  and 
desirous  to  discount  any  bills  of  exchange  accepted,  or  promis- 
sory  notes  made,  by  the  said  J.  M.,  to  the  amount  of  8,000/.,  and 
that  he  could  and  would  procure  the  said  promissoiy  notes  of  the 
said  E.  L.  H.,  so  made   by  the   said  J.  M.  as  aioresaid,  to  be 
discounted  by  the  said  friend  of  him,  the  said  B.  C.  W. ;  by  meant 
of  which  false  pretences,  in  pursuance  of  the  aforesaid  conspiracgry 
combination,  confederacy,  and  agreement,  they,  the  said  B.  C.  W., 
L.  P.  6.,  and  J.  M.,  afterwards,  to  wit,  on  the  day  and  year  Isit 
aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and 
within  the  jurisdiction  of  the  said  Court,  did,  falsely,  fraudulently, 
and  deceitfully,  obtain,  acquire,  and  get  into  their  hands  and  pos> 
session  the  said  promissory  notes  of  the  said  E.  L.  H. ;  whereas,  in 
truth  and  in  fact,  the  said  B.  C.  W.  had  not  any  friend  or  other 
person  who  was  willing  or  desirous  to  discount  bills  of  exdianfle 
accepted,  or  promissory  notes   made,   by  the  said  J.  M.,  to  toe 
amount  of  2,000/.,  or  any  amount  whatever ;  and  whereas,  in  truth 
and  in  fact,  the  said  B.  C.  W.  did  not  procure  the  said  promissory 
notes  to  be  discounted;  and  whereas,  in  truth  and  in  fact,  the  said 
B.  C.  W.  did  not  then  intend  to  procure  the  said  promissory  notes  to 
be  discounted,  but,  on  the  contrary  thereof,  withdrew  himself  with 
the  said  promissory  notes,  to  the  great  damage  of  the  said  £.  L.  H., 
and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and  digni^. 
Third  Count.       Thurd  Count.— That  the  said  B.  C.  W.,  L.P.  G.,  and  J.  IL, 
being  such  evil-disposed  persons,  and  wickedly  devising  and  intend- 
ing to  cheat,  deceive,  ana  defraud  the  said  E.  L«  H.,  afterwards,  to 
wit,  on  the  said  SOth  day  of  March,  in  the  said  eighth  year  of  the 
reign  of  our  Sovereign  Lady  the  Queen,  with  force  ana  arms,  at 
the  parish  aforesaid,  in  the  county  aforesaid,  and  within  the  juris- 
diction of  the  said  court,  did,  amongst  themselves,  unlawfully  con- 
spire,  combine,  confederate,  and  agree  together,  by  divers  false  pie- 
tences  and  subtle  means  and  devices,  to  obtain  and  acquire  to  them* 
selves,  of  and  from  the  said  E.  L.  H.,  divers  valuable  securities  of  the 
said  E.L.  H.;  that  is  to  say,  a  certain  promissory  note  for  the 
payment  of  600/.  and  of  the  value  of  600/.,  and  a  certain  other 
promissory  note  for  the  payment  of  500/.  and  of  the  value  of  5OOL9 
to  the  great  damage  of  the  said  E.  £..  H.,  and  against  the  peace  of 
our  Lady  the  Queen,  her  crown  and  dignity. 
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No.  VII. 


Indictment  under  7  8f  S  Viet,  c.  112,  *.  22,  for  giving  afaUe  antwer  to  Collector  qf       PreadenU* 
Cuttoms*  question,  with  rrference  to  granHny  a  teaman's  register  ^ticket.  

COUNTY  of  Durham,  1      The  jurors  for  our  Lady  the  Queen,  Indictment ' 
to  wit.  3  upon  their  oath,  present,  that  Alexan-  under  7&8 

der  Hogg,  late  of  the  jjarish  of  Sunderland  near  the  Sea,  in  the  ^'^  ^  ^^?»^ 
county  of  Durham,  mariner,  after  the  passing  of  an  Act  of  Parlia-  \^^  a'ftuL^- 
ment  passed  in  the  eighth  year  of  the  reign  of  our  Sovereign  Lady  swer  toCoUee- 
Queen  Victoria,  intitided,  "An  Act  to  amend  and  consolidate  the  *or  of  Customs* 
Laws  relating  to  Merchant  Seamen,  and  for  keeping  a  Register  of  ^"f^JJnce  to 
Seamen,^   and  after  the  1st  day  of  January,  1845,  to  wit,  on  the  granting  a  sea- 
8th  day  of  January,  in  the  year  of  our  Lord  184f5,  at  the  parish  of  "?"»*«  register- 
Sunderland  near  the  Sea,  in  the  county  of  Durham,  was  a  subject  pi^t^count. 
of  her  Majesty  and  a  seaman ;  and  being  such  subject  and  seaman, 
and  intendm^  to  serve  in  the  capacity  of  a  seaman  (not  being  as  mas- 
ter or  physician,  surgeon  or  apothecary),  on  board  some  ship,  sub- 
ject to  the  provisions  of  the  said  Act,  did,  on  the  day  and  year  last 
aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  provide 
himself  with  a  register-ticket,  and  for  that  purpose,  on  the  same  day 
and  year  last  aforesaid,  at  the  parish  aforesaid,  in  the  county  afore- 
said, did  apply  personally Oat  the  custom-house  of  one  of  the  out- 
ports  of  the  United  Kingdom,  to  wit,  at  the  custom-house  of  the 
port  of  Sunderland,  to  wit,  in  the  parish  aforesaid,  in  the  county 
aforesaid,  and  having  answered  all  the  questions  set  forth  in  the 
schedule  (F)  to  the  said  Act  annexed,  and  duly  complied  with  the 
provisions  in  the  same  Act  in  that  behalf  contained,  did  entitle  him- 
self to  have  granted  to  him,  and  to  receive,  and  then  and  there  had 
granted  to  him,  and  he  did  receive  and  have  a  register-ticket,  to  wit, 
the  register-ticket  No.  117,009,  pursuant  to  the  provisions  of  the 
said  Act,  and  according  to  the  true  purpose  and  intent  thereof.    And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  the  said  Alexander  Hogg,  being  such  subject  of  her  Majesty, 
and  a  seaman,  afterwards,  and  whilst  he  was  such  subject  and  a  sea- 
man, to  wit,  on  the  18th  day  of  January,  in  the  ^ear  aforesaid,  with 
force  and  arms,  to  wit,  at  the  parisli  aforesaid,  m  the  county  afore- 
said, did  appear  in  person,  ana  represent  bis  case  to  the  collector  of 
the  customs,  at  the  port  of  Sunderland  aforesaid,  and  did  then  and 
there  apply  personally  for,  and  require  to  be  furnished  with,  another 
register-ticket,  pursuant  to  the  provisions  of  the  said  Act ;  and  in 
answer  to  a  certain  reasonable  question  in  that  behalf,  which  was 
then  and  there  put  to  him  by  the  said  Collector  of  Customs,  with 
reference  to  the  granting  such  ticket  as  last  aforesaid,  that  is  to  say, 
to  the  question,  *<  When  and  where  did  you  lose,  or  how  did  you 
dispose  of  your  former  ticket  ?*'  he,  the  said  Alexander  Hogg,  did 
then  and  there  wilfully,  wittingly,  falsely,  and  unlawfully,  make 
and  give  the  Cedse  ana  unlawful  answer  following,  that  is  to  say, 
<<  I  suppose  I  pulled  it  out  of  my  jacket-pocket  with  my  handkcar- 
chief,  on  the  15th  of  January  instant,  and  lost  it,^  he,  the  said 
Alexander  Hogg,  then  and  mexf  well  knowing  the  said  answer  to 
be  false  and  unhwful,  and  contrary  to  the  truth  and  the  statute  in 
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PreceditUt,  that  behalf.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
^"~ir  J  do  further  present,  that  the  said  Alexander  Hogg,  at  the  time  of  the 
Indictment*  taking  of  this  inquisition,  and  preferring  and  finding  of  this  indict- 
under  7  &  8  ment,  happened  to  be  and  now  is  in  the  county  of  Durham,  and  that 
^^'^  ^.'?2,  8.  the  offence  hereinbefore  in  this  count  charged  and  stated  wash? 
fal8e^?we?to  ^^™»  ^^^  ^^  Alexander  Hogg,  done  and  committed  in  the  lai'd 
Collector  of  county,  against  the  form  of  the  statute  in  such  case  made  and  pro- 
CustoBoe'ques-  vided,  and  against  the  peace  of  our  said  Sovereign  Lady  the  Queen, 
fe^S'"'    her  crown  and  dignity. 

gnntiog  a  see-  Second  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesud, 
mwa's  register-  do  further  present,  that  the  said  Alexander  Hogg,  after  the  paasiDg 
S^^'d  Count  ^  ^^  ^^  ^^^  ^^  Parliament  in  the  first  count  mentioned,  and  after 
the  1st  day  of  January,  1845,  to  wit,  on  the  18th  day  of  January,  k 
the  year  of  our  Lord  1845,  at  the  parish  of  Sunderland  near  tbe 
Sea,  in  the  county  of  Durham,  was  a  subject  of  her  Majesty,  and  a 
seaman  (not  being  as  master  or  physician,  surgeon  or  apothecaij), 
and  being  such  subject  and  a  seaman,  and  whilst  he  was  such  sm» 
ject  and  seaman,  to  wit,  on  the  day  and  year  last  aforesaid,  he,  the 
said  Alexander  Hogg,  with  force  and  arms,  to  wit,  at  the  pariA 
aforesaid,  in  the  county  aforesaid,  did  appear  in  person  before  the 
Collector  of  Customs,  at  the  custom-house  of  the  port  of  SllIlde^ 
land,  in  the  parish  aforesaid,  in  the  county  aforesaid,  and  did  das 
and  there  represent  his  case  to  the  said  Collector  of  Customs,  and  did 
then  and  there  apply  personally  for,  and  rec^uire  to  be  fumisiNd 
with,  a  register-ticket,  pursuant  to  the  provisions  of  the  said  Ad; 
and  in  answer  to  a  certain  reasonable  question  in  that  behalf,  wliicii 
was  then  and  there  put  to  him  by  the  said  Collector  of  CustooH^ 
with  reference  to  the  granting  such  ticket  as  in  this  count  mentiQiiedt 
to  wit,  to  tbe  question,  ^*  When  and  where  did  you  lose,  or  how  did 
you  dispose  of  your  former  ticket  ?"  he,  the  said  Alexander  Hqn 
did  then  and  there  wilfully,  wittingly,  falsdy,  and  unlawfully  make 
and  give  the  false  and  unlawful  answar  following,  that  is  to  say, 
*^  I  suppose  I  pulled  it  out  of  my  jacket  pocket  with  my  handker- 
chief, on  the  15th  January  instant,  and  lc»t  it,"^  he,  the  said  Alex- 
ander Hogg,  then  and  there  well  knowing  the  said  last-mentioned 
answer  to  be  false,  unlawful,  and  contrary  to  the  truth  and  the 
statute  in  that  behalf.  And  the  jurors  au>resaid,  upon  their  oslh 
aforesaid,  do  further  present,  that  the  said  Alexander  Hogg,  at  the 
time  of  the  taking  of  this  inquisition,  and  prefarrinff  andfindiiv 
this  indictment,  bppened  to  be,  and  now  is,  in  the  ooun^  i 
Durham,  and  that  the  ofience  hereinbe&re  in  this  count  chaipd 
and  stated  was  by  him,  the  said  Alexander  Hogff,  done  and  eoai^ 
mitted  in  tbe  said  county,  against  the  form  <^  the  statute  in  soch 
case  made  and  provided,  uid  against  the  peace  of  our  said  Sofwtuigk 
Lady  the  Queen,  her  crown  and  dignity. 
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STATUTES  AND  PARTS  OF  STATUTES 

AFVECTIHG  THS   CmilllKAL    LAW    PA86BD    IN    THJS  flBSSIOH   OF 
PARLIAMENT   OF    1845. 


CANAL  COMPANIES. 

8th  Vict.  Cap.  XUI. 

KUitM  **  An  Act  to  enable  Canal  Companies  to  become  Carriers  of  Goods 
upon  their  Gwofe."— (July  21,  1845.) 

Sec*  5« 
V.     ▲  NY  canal  or  navigatioii  companj,  exercising  the  powers  by  this  ComptnT  may 

jLMu     Act  granted,  shall  have  all  the  same  powers  and  remedies  for  Bue  and  be 
Meorering  any  som  or  sums  of  money  which  shall  or  may  become  due  and  *."®^  ^J?'"  « 
ommg  to  sudi  company  as  carriers,  or  for  the  use  of  any  boats  or  yessels,  ^|2^  indi^ 
or  for  the  supply  of  any  haulage,  trackage,  or  other  power,  by  virtne  of  ments. 
dan  Act,  as  are  given  to  them  respectivdy  by  their  said  several  Acts  of 
EterliAment  in  reference  to  the  tdla  and  duties  thereby  made  payable,  or 
tliey  may,  at  their  option,  sue  for  and  recover  such  charges,  or  any  part 
diereof,  in  any  of  Uie  superior  courts ;  and  such  company  may,  in  like 
Doumner,  be  sued  for  any  loss  sustained  by  any  person  or  persons  employ- 
ing the  said  company  as  carriers,  or  for  any  neglect  or  misconduct  of  such 
DCMnpany  or  their  servants  in  respect  of  their  conduct  as  carriers  by  virtue 
of  tiiis  Act;  and  such  company  may  prosecute  any  indictment  or  other 
proceeding  at  law  in  respect  of  any  offence  arising  or  being  committed  in 
the  course  of  such  carrying  or  other  proceeding  under  this  Act;  and  it  shall 
be  soi&cient  if  any  goods  or  other  things  which  are  set  out  in  any  indictment 
shall  be  described  and  laid  to  be  the  property  of  the  said  company. 


WORKS  OF  ART  AND  SCIENCE. 

8th  Vict.  Cap.  XLIV. 

An  Act  for  the  better  Protection  of  Works  of  Art,  and  Scientific  and 

Literary  Collections.--' (July  21,  1845.), 

Sec.  1. 

WHEREAS  it  is  expedient  to  provide  for  the  better  protection  of  Punishinent 
works  of  art,  and  of  sdentific  and  literary  collections,  and  also  of  f^f  ™*'<c>o'»« 
[mbEc  statues  and  monuments,  from  wanton  injury ;  be  it  enacted  by  the  Uf^^r?  ScT^'  ^ 
Ckaeen's  Most  Excellent  Majesty,  by  and  with  the  advice  and  consent  of 
tihe  Lords  spiritual  and  temporal,  and  Commons,  in  this  present  Parliament 
neerabled,  and  by  the  authority  of  the  same,  that  from  and  after  the 
passmg  of  this  Act  every  person  who  shall  unlawfully  and  maliciously 
lestroy  or  damage  any  thing  kept  for  the  purposes  of  art,  sdence,  or  lite- 
rature, or  as  an  object  of  curiosity,  in  any  museum,   gallery,  cabinet^         ' 
Sbiary,  or  other  repository,  which  museum,  gallery,  cabinet,  library, 
sr  odier  repository  is  either  at  all  times  or  from  time  to  time  open 
hr  tiie  admission  of  the  public,  or  of  any  considerable  number  of  persons, 
to  Tiew  1^  same,  either  by  permission  of  the  proprietor  thereof,  or  by  the 
psyMent  of  money  before  entering  the  some,    or  any  inctore,  statue, 
■Rjuunient,  or  painted  giaas  in  any  <^niich  or  chapel  or  other  place  of  nil- 
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gious  worship,  or  any  statue  or  monument  exposed  to  public  view,  tStaSi 
be  guilty  of  a  misdemeanor,  and,  being  duly  convicted  thereof,  shall  be 
liable  to  be  imprisoned  for  any  period  not  exceeding  six  months,  and,  if  a 
male,  may.  during  the  period  of  such  imprisonment,  be  put  to  hard  labour, 
or  be  once,  twice,  or  thrice  privately  whipped,  in  such  manner  as  the  Contt 
before  which  such  person  shall  be  tried  shall  direct. 

II.  And  be  it  enacted,  that  every  punishment  imposed  on  any  person  li 
an  offence  against  this  Act  shall  apply  and  be  enforced,  whether  the  offenee 
shall  be  committed  from  malice  conceived  against  the  owner  of  the  thing 
damaged  or  destroyed  or  not. 

III.  And  be  it  enacted,  that  any  person  found  committing  any  ofijeooe 
against  this  Act  may  be  immediately  apprehended,  without  a  warrant,  by  tsy 
other  person,  and  forthwith  taken  before  some  neighbouring  justice  al  tk 
peace,  to  be  dealt  with  according  to  law. 

IV.  Provided  always  and  be  it  enacted,  that  nothing  herein  contaiiKd 
shall  be  deemed  to  affect  the  right  of  any  person  to  recover  by  action  at 
law  damages  for  the  injury  so  committed. 

V.  And  be  it  enacted,  that  every  person  who  shall  abet,  counsel,  QrpR>- 
cure  the  commission  of  any  offence  against  this  Act,  shall  be  pumshed 
as  a  principal  offender. 

VI.  And  be  it  enacted,  that  this  Act  shall  not  extend  to  Scotland. 

VII .  And  be  enacted,  that  this  Act  may  be  amended  or  repealed  by  tof 
Act  to  be  passed  in  this  Session  of  Parliament. 


Sec.  1. 
7&8G.4s  c. 
29.     Certain 
provisions  of 
recited  Act 
repealed. 


2. 

Punishment 
for  stealing 
dogs:  first 
offence: 
second  offence* 


DOG  STEALING. 

8th  Vict.  Cap.  XLVII. 

An  Act  for  the  further  Prevention  of  the  Offence  of  Dog  SieaUng.^^ 
(July  21,  1845.) 

WHEREAS  by  an  Act  passed  in  the  seventh  and  eighth  years  of  lui 
Majesty  King  George  the  Fourth,  intituled  "  An  Act  for  coosoii- 
dating  and  amending  the  Laws  in  England  relative  to  Larceny,  and  other 
Offences  connected  therewith,"  certain  provisions  were  made  for  the  pre- 
vention of  dog  stealing :  and  whereas  it  is  expedient,  for  the  further  pre- 
vention of  the  said  offence,  that  the  provisions  of  the  said  recited  Act,  so 
far  as  relates  to  dog  stealing,  and  to  dealing  with  the  offenders  in  respect 
to  the  said  offence,  shall  be  repealed:  be  it  therefore  enacted  by  the 
Queen's  Most  Excellent  Majesty,  by  and  witl^  the  advice  and  consent  of 
the  Lords  spiritual  and  temporal,  and  Commons,  in  this  present  Pariiament 
assembled,  and  by  the  authority  of  the  same,  that  fit>m  and  after  tlie 
passing  of  this  Act,  the  said  provisions,  so  far  as  aforesaid,  shall  be 
repealed. 

II.  And  be  it  enacted,  that  if  any  person  shall  steal  any  dog,  every  siidi 
offender  shall  be  deemed  guilty  of  a  misdemeanor,  and  being  convicted 
thereof  before  any  two  or  more  justices  of  the  peace,  shall  for  the  fint 
offence,  at  the  discretion  of  the  said  justices,  either  be  committed  to  die 
common  gaol  or  house  of  correction,  there  to  be  imprisoned  only,  or  be 
imprisoned  and  kept  to  hard  labour,  for  any  term  not  exceeding  six  calender 
months,  or  shall  forfeit  and  pay,  over  and  above  the  value  of  the  said  do^ 
such  sum  of  money,  not  exc^ding  twenty  pounds,  as  to  the  said  justioei 
shall  seem  meet;  and  if  any  person  so  convicted  shall  afterwards  be  guittf 
of  the  said  ofitmce,  every  such  offender  shall  be  guilty  of  an  indictable 
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misdemeanor,  and  being  convicted  thereof,  shall  be  liable  to  sufFer  sach 
punishment,  by  fine  or  imprisonment,  with  or  without  hard  labour,  or  by 
both,  as  the  Court  in  its  discretion  shall  award,  provided  such  imprison- 
ment do  not  exceed  eighteen  months.  3^ 

III.  And  be  it  enacted,  that  if  any  dog,  or  the  skin  thereof,  shall  be  found  Penalty  for 
in  the  possession  or  on  the  premises  of  any  person,  by  virtue  of  any  such  having  posses- 
warrant,  to  be  granted  as  is  hereafter  in  that  behalf  provided,   the  justice  ^*°"  °^  stolen 
by  whom  such  search  warrant  was  granted  may  restore  the  same  to  the  thS' skins : 
owner  thereof,  and  the  person  in  whose  possession  or  on  whose  premises  first  offence : 
the  same  shall  be  found,  such  person  (knowing  the  dog  has  been  stolen,  or  second  offence. 
that  the  skin  is  the  skin  of  a  stolen  dog)  shall,  on  conviction  before  any 
two  or  more  justices  of  the  peace,  be  liable  for  the  first  offence  to  pay  such 
turn  of  money,  not  exceeding  twenty  pounds,  as  to  the  justices  shall  seem 
meet ;  and  if  any  person  so  convicted  shall  be  afterwards  guilty  of  the  said 
offence,  every  such  offender  shall  be  deemed  guilty  of  a  misdemeanor,  and 
punishable  accordingly.  .  ^ 

IV.  And  be  it  enacted,  that  if  any  person  shall  publicly  advertise  or  offer  Penalty  for 
a  reward  for  the  return  or  recovery  of  any  dog  which  shall  have  been  stolen  compounding 
or  lost,  and  shall  in  such  advertisement  use  any  words  purporting  that  no  ^orofftn^ 
questions  will  be  asked,  or|  shall  make  use  of  any  words  in  any  public  ^J{J**' 
advertisement  purporting  that  a  reward  will  be  given  or  paid  for  any  dog 
which,  shall  have  been  stolen  or  lost  without  seizing  or  making  any  inquiry 
alter  the  person  producing  such  dog,  every  such  person  shall  forfeit  the 
sum  of  twenty-five  pounds  for  such  offence  to  any  person  who  shall  sue  for 
the  samlEi,  by  action  of  debt,  to  be  recovered  with  full  costs  of  suit.  *     5. 

v.:  And  be  it  enacted,  that  any  person  found  committing  any  offence  Apprehension 
punishable  either  upon  summary  conviction  or  upon  indictment  by  virtue  ot  offenders. 
of  this  Act  may  be  immediately  apprehended  without  a  warrant  by  any  police 
officer,  or  by  the  owner  of  the  dog  with  respect  to  which  the  offence  shall  be 
committed,  or  by  his  servant  or  any  person  authorized  by  him,  and  forth- 
with taken  before  some  neighbouring  justice  of  the  peace  to  be  dealt  with 
according  to  law;  and  if  any  credible  witness  shall  prove  upon  oath  before 
a  justice  of  the  peace  a  reasonable  cause  to  suspect  that  any  person  has  in 
his  possession  or  on  his  premises  any  stolen  dog,  such  justice  may  grant  a 
warrant  to  search  for  such  dog;  and  any  person  to  whom  any  dog  shall  be 
offered  to  be  sold  or  delivered,  if  he  shall  have  reasonable  cause  to  suspect 
that  such  dog  has  been  stolen,  is  hereby  authorized,  and,  if  in  his  power^ 
is  required,  to  apprehend,  and  forthwith  to  convey  before  a  justice  of  the 
peace,  the  party  offering  the  same,  together  with  such  dog,  to  be  dealt  with 
according  to  law.  q^ 

VI.  And  be  it  enacted,  that  any  person  who  shall  corruptly  take  any  money  Pen  alty  for 
or  reward  directly  or  indirectly  under  pretence  or  upon  account  of  aiding  receiving 
any  person  to  recover  any  dog  which  shall  have  been  stolen,  or  which  shall  nioney  to  re- 
be  in  the  possession  of  any  person  not  being  the  owner  thereof,  shall  be  J^  »toien 
guilty  of  a  misdemeanor,  and  punishable  accordingly.  ^^  ^^ 

VII.  And  be  it  enacted,  that  any  justice  may,  if  he  shall  think  fit,  remand  oflfenders  may 
far  further  examination,  or  may  suffer  to  go  at  large,  with  or  without  sure-  be  remanded, 
ties,  upon  his  personal  recognizance,  any  person  who  shall  be  charffed  before  or  admitted  to 
him  with  any  offence  or  n^emeanor  punishable  by  this  Act,  whether  the  ^'^ 

same  be  punishable  by  summary  conviction  or  as  an  indictable  mis* 
demeanor.  g, 

VIII.  And  be  it  enacted,  that  in  every  case  of  summary  conviction  under  if  penaltlet  not 
^is  Act  where  the  sum  which  shall  be  forfeited  for  the  value  of  any  dog  as  paid,  jostices 
b  hereinbefore  provided,  or  which  shall  be  imposed  as  a  penalty  by  the  jus-  ^i^??"*' 
tiees,  shall  not  be  paid  either  immediately  liter  the  conviction,  or  widiin  ^"^ 
anch  period  as  the  justices  shall  at  the  time  of  the  conviction  appoint,  it 
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lAttM  be  lawful  lor  the  convictiiig  jofttiees  to  commit  tiie  ofender  totk 
eommon  gaol  or  house  of  correctkm,  tiieie  to  be  imprisoned  only,  or  im- 
prisoned  and  kept  to  hard  labour,  for  any  term  m>t  exceeding  two 
months  where  the  amount  of  the  sum  forfeited*  or  of  the  penalty  ii 
er  of  both  (as  the  case  may  be),  toged^er  with  the  costs,  shall  not 
five  pounds,  and  for  any  term  not  exceeding  four  calendar  months  wfacfttiie 
amount,  with  costs,  shall  not  exceed  ten  pounds,  and  for  any  term  not 
exceeding  six  calendar  months  in  any  other  case,  the  commitment  ts  be 
determinable  in  each  of  the  cases  aforesaid  upon  the  payment  of  the  amsvit 
and  costs. 


BAIL  IN  ERROR. 
8th  Vict.  Cap.  LXVIII. 

An  Act  to  stay  Execution  of  Judgment  for  Misdemeanors  upon  gitnng  JBnf 
J  til  JError.— (July  31,  1845.) 

Eiieatkm  on    X  ^C  THEREAS  it  is  expedient  to  make  provision  for  staying  the  ema* 
jiMlgmeiitt  for     y  ^      ^^  of  judgment  upon  prosecution  for  misdemeanor  while  a  wk 
^^S^^!^^  ^  ®"^^  ^  dependiing  to  reverse  such  judgment:  be  it  therefore ensictribgr 
pended  by  writ  ^^  Queen's  Most  Excellent  Majesty,  by  and  with  the  advice  and^Qonseak 
of  error  and      of  the  Lords  spiritual  and  temporal,  and  (Emmons,  in  this  present  FHia> 
bail  thereon,     ment  assembled,  and  by  the  authority  of  the  same,  that  in  every  case  d 
judgment,  whether  given  before  or  after  the  passing  of  this  Act,  for  a  nas- 
den^sanor,  where  the  defendant  or  defendants  shall  have  obtained  a  wnt  d 
error  to  reverse  such  judgment,  execution  thereupon  shall  be  stayed  wbA 
such  writ  of  error  shall  be  finidly  determined;  and  in  case  the  drffndwt 
or  defendants  shall  be  imprisoned  under  such  execution,  or  any  fine  lU 
have  been  levied,  either  in  whole  or  in  part,  in  pursuance  of  snch  jodgmai. 
the  said  defendant  or  defendants  shall  be  entitled  to  be  diecharged  km 
nnprisonment,  and  to  receive  back  any  money  levied  on  account  of  9sA 
fine  from  the  person  or  persons  in  whose  possession  the  same  shaH  be; 
until  such  final  determination  as  aforesaid :  Provided  always,  that  no  csa* 
cution  upon  any  such  judgment  shall  be  stayed  unless  and  miti  tk 
^  defendant  or  defendants  shaU  become  bound  by  recognizance,  to  be  acknow- 

ledged before  one  of  the  judges  of  her  Majesty's  Court  of  Queen's  Beach, 
•r  one  of  the  commissioners  appointed  to  take  special  bail  in  adioBi 
depending  in  the  superior  courts,  with  two  sufficient  sureties,  ta  be 
approved  of  by  such  judge  or  commissioner,  in  snch  som  as  such  ju^gt  v 
commissioner  shall  direct,  to  prosecute  the  writ  of  error  with  efiect*  aad 
IB  case  the  judgment  shall  be  affirmed,  forthwith  to  render  the  sttd 
defendant  at  defendants  to  prison,  according  to  the  said  judgment,  lAeR 
imprisonment  shall  have  been  adjudged;  and  every  such  recogniaaee 
shall,  after  justification  of  bail,  be  filed  of  record  in  the  said  Const  of 
Queen's  Bench,  in  like  manner  and  upon  payment  of  the  like  fees  as  in  te 
ease  of  other  recognizances  filed  in  the  Crown  Office  in  that  court ;  sad 
the  judge  of  the  sud  Court  of  Queen's  Bench,  and  the  sud  commissioBer, 
shall  have  the  like  powers  in  respect  of  the  justifying  such  bail  in  enor, 
and  the  examination  of  the  sureties,  and  the  like  rules  shall  apply,  as  in 
respect  of  special  bail,  in  actions  depending  in  such  court:  Provided 
dlways,  that  in  the  case  of  any  defendant  under  legal  disability  it  shall  be 
sufficient  if  two  persons,  to  be  approved  of  by  such  judge  or  oommissioBer. 
dbnJl  become  bound  by  recognizance  on  the  behalf  of  such  defgndant  t» 
be  acknowledged  and  oonditxmed  as  afoiesakL 
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II.  And  be  it  enacted*  that  the  derk  of  the  Crown  in  the  said  Coort  of  Certificate  of 
Queen's  Bench  shall  for  the  purposes  hereinafter  mentioned  make  out  and  recognizance 
deliver  to  the  defendant  or  defendants,  or  his  or  their  lawful  attorney,  certi-  ^^  ^"'^ 
ficates  in  writing  under  his   hand  that  such  recognizance  is  duly  filed  of 

record  in  such  court*  upon  payment  of  the  like  fee  as  for  other,  certificates 
delirered  at  the  Crown  Office  :  and  any  such  certificate,  when  duly  veri- 
€0d  by  affidavit  to  be  made  before  one  of  the  judges  of  the  superior  courts 
^  common  law*  or  a  oommissioner  duly  authorized,  shall  be  a  sufficient 
«imrFant  to  every  gaoler  or  other  person  having  custody  of  such  defendant 
€r  defendants  in  execution  of  such  judgment  to  di^harge  him  or  them  out 
of  custody,  and  also  to  every  person  having  in  his  possession  the  whole  or 
any  part  of  any  fine  levied  in  execution  of  such  judgment,  to  authorize  and 
require  the  repa3nnent  thereof  to  the  defendant  or  defendants;  but  no 
person  who  shall  have  received  any  such  money,  and  have  paid  it  over  to 
any  other  person,  according  to  the  course  of  the  Exchequer,  shall  be 
liable  to  repay  to  the  defencUmt  or  defendants  any  part  of  the  money  so 
paid  over.  ^ 

III.  And  be  it  enacted,  that  where  judgment  upon  such  writ  of  error  shall  Time  of  im- 
•be  affirmed,  and  imprisonment  shall  have  been  adjudged,  the  period  for  its  prisonment, 
continuance  in  pursuance  of  such  judgment,  if  such  imprisonment  shall  '^^  reckoned, 
aot  have  commenced  under  such  execution,  shall  be  reckoned  to  begin 

jfixMB  the  day  when  such  defendant  or  defendants  shall  be  in  actual*  custody 
under  such  judgment ;  and  if  the  defendant  or  defendants  shall  have  been 
•^scharged  from  imprisonment  in  manner  hereinbefore  provided,  such 
defendimt  or  defendants  shall  be  liable  to  be  imprisoned  for  such  further 
period  as,  with  the  time  during  which  such  defendant  or  defendants 
JBKKf  already  have  been  imprisoned  under  such  execution,  shall  be  equal  to 
Ae  period  for  which  such  defendant  or  defendants  was  or  were  so  adjudged 
to  be  imprisoned  as  aforesdd.  4. 

IV.  And  be  it  declared  and  enacted,  that  when  the  judgment  shall  have  Fbyment  and 
been  for  payment  of  a  fine,  and  imprisonment  until  such  fine  be  paid,  either  recovery  of  a 
irith  or  wiUiout  imprisonment  for  a  certain  time,  and  the  defendant  or  J"nj"i^^^^ 
defendants  shall  have  paid  the  fine,  or  the  same  or  any  part  thereof  shall  q^^^^  till  fine  ~ 
Jnive  been  levied,  and  shall  have  been  received  back,  under  the  provisions  again  paid, 
bereinbefore  contidned,  and  the  judgment  upon  writ  of  error  brought  shall 

be  afiirmed,  the  defendant  or  defendants  shall  not  be  entitled,  by  reason  of 
wich  payment  as  aforesaid,  to  be  discharged  from  imprisonment,  notwith-     * 
atanding  the  expiration  of  any  certain  time  of  imprisonment  for  which 
the  original  jud^ent  shall  have  been  given,  until  the  fine  shall  be  again 
paid.  & 

V.  And  be  it  enacted,  that  if  the  Court  in  which  any  such  writ  of  error  Writ  of  error 
aball  be  pending  shall,  upon  motion  in  that  behalf,  decide  that  the  defen-  }^  ^  quashed 
^bnt  or  defendants  by  whom  it  shall  be  brought  has  or  have  wilfully  ^  ^|^|^t  to  ^ 
delayed  or  neglected  to  prosecute  the  same  with  efFect,  it  shall' be  lawful  prosecute  it. 
for  such  Court  to  order  the  writ  of  error  to  be  quashed,  and  thereupon  the 
defendant  or  defendants  who  brought  such  writ  of  error  shall  be  liable  to 
flBKecution  upon  the  judgment.  ^* 

VI.  And  be  it  enacted,  that  this  Act  shall  not  extend  to  Scotland.  teSd  to'&l)^" 

VII.  And  be  it  enacted,  that  this  Act  may  be  amended  or  repealed  by  i^,^ 
any  Act  to  be  passed  in  this  session  of  Parliament.  7. 

Alteration  of 
Act 
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LAW  CONCERNING  GAMES  AND  WAGERS. 

8th  &  9th  Vict.  Cap.  CIX. 

An  Act  to  amend  the  Law  concerning  Games  and  Wagers.^^ 
(August  8,  1845.) 

WHEREAS  the  laws  heretofore  made  in  restraint  of  unlawful  gaming 
have  been  found  of  no  avail  to  prevent  the  mischiefs  which  WMf 
happen  therefrom,  and  also  apply  to  sundry  games  of  skill  from  which  the 
like  mischiefs  cannot  arise  :  be  it  enacted  by  the  Queen's  Most  ExceUent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  spiritual  and 
temporal,  and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  that  so  much  of  an  Act  passed  in  the  thirty-third 
year  of  the  reign  of  King  Henry  the  Eighth,  intituled  "  The  Bill  kt 
maintaining  Artillery,  and  the  debarring  of  unlawful  Grames/'  wheidiy 
any  game  of  mere  skill,  such  as  bowling,  quoiting,  doyshcayls,  half-hoii 
tennis,  or  the  like,  is  declared  an  unlawful  game,  or  which  enacts  tnj 
penalty  for  playing  at  any  such  game  of  skill  as  aforesaid,  or  which  enaets 
any  penalty  for  lacking  bows  or  arrows,  or  for  not  making  and  continuing 
butts,  or  which  regulates  the  making,  selling,  or  using  of  bows  and  arrowi, 
and  also  so  much  of  the  said  Act  as  requires  the  mayors,  sheriffs,  bailifEi, 
constables,  and  other  head  officers  within  every  city,  borough,  and  towB 
within  this  realm,  to  make  search  weekly,  or  at  the  farthest  once  a  monih, 
in  all  places  where  houses,  alleys,  plays,  or  places  of  dicing,  carding^  or 
gaming  shall  be  suspected  to  be  had,  kept,  and  maintained,  shaU  be 
repealed,  and  also  so  much  of  the  said  Act  as  makes  it  lawful  for  eveij 
master  to  license  his  or  their  servants,  and  for  every  nobleman  and 
others  having  manors,  lands,  tenements,  or  other  yearly  profits  for  term  d 
life,  in  his  own  right  or  in  his  wife's  right,  to  the  yearly  value  of  aa 
hundred  pounds  or  above,  to  command,  appoint,  or  license,  by  his  or  thdr 
discretion,  his  or  their  servants  or  family  of  his  or  their  house  or  houses  to 
play  at  cards,  dice,  or  tables,  or  any  unlawful  game,  as  therdn  more  kOf 
set  forth,  shall  be  repealed  ;  and  that  no  such  commandment,  appointment, 
or  license  shall  avail  any  person  to  exempt  him  from  the  danger  or  penalty 
of  playing  at  auy  unlawful  game  or  in  any  common  gaming  house. 

II.  And  whereas  doubts  have  arisen  whether  certain  houses,  alleged  or 
reputed  to  be  opened  for  the  use  of  the  subscribers  only,  or  not  open  to  all 
persons  desirous  of  using  the  same,  are  to  be  deemed  common  gaming 
houses  ;  be  it  declared  and  enacted,  that,  in  default  of  other  evidence  proving 
any  house  or  place  to  be  a  common  gaming  house,  it  shaU  be  sufficient,  in 
support  of  the  aUegation  in  any  indictment  or  information  that  any  houe 
or  place  is  a  common  gaming  house,  to  prove  that  such  house  or  jdaoe 
is  kept  or  used  for  playing  therein  at  any  unlawful  game,  and  that 
a  bank  is  kept  there  by  one  or  more  of  the  players  exclusively  of  the 
others,  or  that  the  chances  of  any  game  played  therein  are  not  alike 
favourable  to  aU  the  players,  including  among  the  players  the  banker  or 
other  person  by  whom  the  game  is  managed,  or  against  whom  the  other 
players  stake,  play,  or  bet ;  and  every  such  house  or  place  shaU  be  deemed 
a  common  gamiug  house  such  as  is  contrary  to  law  and  forbidden  to  be 
kept  by  the  said  Act  of  King  Henry  the  Eighth,  and  by  aU  other  Acti 
containing  any  provision  against  unlawful  games  or  gaming  houses. 

IV.  And  be  it  enacted,  that  the  owner  or  keeper  of  any  common 
gaming  house,  and  every  person  having  the  care  or  management  thereof, 
and  also  every  banker,  croupier,  and  other  person  who  shaU  act  in  anj 
manner  in  conducting  the  business  of  any  common  gaming  house,  shall, 
on  conviction  thereof,  by  his  own  coofession,  or  by  the  oath  of  one  or 
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more  credible  witnesses,  before  any  two  justices  of  the  peace,  beside  any 
penalty  or  punishment  to  which  he  may  be  liable  under  the  provisions  of 
the  said  Act  of  King  Henry  the  Eighth,  be  liable  to  forfeit  and  pay  such 
penalty,  not  more  iban  one  hundred  pounds,  as  shall  be  adjudged  by  the 
justices  before  whom  he  shall  be  convicted,  or,  in  the  discretion  of  the 
justices  before  whom  he  shall  be  convicted,  may  be  committed  to  the 
House  of  Correction,  with  or  without  hard  labour,  for  any  time  not  more 
than  six  calendar  months ;  and  on  nonpayment  of  any  penalty  so  adjudged, 
and  of  the  reasonable  costs  and  charges  attending  the  conviction,  the  same 
shall  be  levied  by  distress  and  sale  of  the  goods  and  chattels  of  the 
offender,  by  warrant  under  the  hand  and  seal  of  one  of  the  convicting 
justices  :  Provided  always,  that  nothing  herein  contained  shall  prevent  any 
-proceeding  by  indictment  against  the  owner  or  keeper  or  other  person 
having  the  care  or  management  of  a  common  gaming  house ;  but  no  person 
who  shall  have  been  summarily  convicted  of  any  such  offence  shall  be 
liable  to  be  proceeded  against  by  indictment  for  the  same  offence.  g. 

VIII.  And  be  it  enacted,  that  where  any  cards,  dice,  balls,  counters.  What  shsll  be 
-tables,  or  other  instruments  of  gaming  used  in  playing  any  unlawful  game  deemed  evi- 
flliall  be  found  in  any  house,  room,  or  place  suspected  to  be  used  as  a  Z^^^g 
common  gaming  house,  and  entered  under  a  warrant  or  order  issued  under  ^^ 
the  provisions  of  this  Act,  or  about  the  person  of  any  of  those  who  shall  be 
foimd  therein,  it  shall  be  evidence,  undl  the  contrary  be  made  to  appear, 
diat  such  house,  room,  or  place  is  used  as  a  gaming  house,  and  that  the 
person  found  in  the  room  or  place  where  such  tables  or  instruments  of 
gaming  shall  have  been  found  were  playing  therein,  although  no  play  was 
'actually  going  on  in  the  presence  of  the  superintendent  or  constable 
entering  the  same,  under  a  warrant  or  order  issued  under  the  provisions  of 
this  Act,  or  in  the  presence  of  those  persons  by  whom  he  shall  be  accom- 
panied as  aforesaid;  and  it  shall  be  lawful  for  the  police  magistrate  or 
justices  before  whom  any  person  shall  be  taken  by  virtue  of  the  warrant  or 
order  to  direct  all  such  tables  and  instruments  of  gaming  to  be  forthwith 
'destroyed.  9^ 

'  IX.  And  for  the  more  effectual  prosecution  of  the  keepers  of  common  Indemnitj  of 
gaming  houses,  be  it  enacted,  that  every  person  who  shall  have  been  con-  witnesses, 
cemed  in  any  unlawful  gaming,  and  who  shall  be  examined  as  a  witness  by 
'or  before  any  police  magistrate  or  justice  of  the  peace,  or  on  the  trial  of 
any  indictment  or  information  against  the  owner  or  keeper  or  other  person 
having  the  care  or  management  of  any  common  gaming  house,  touching 
soeh  unlawful  gaming,  and  who  upon  such  examination  shall  make  true 
and  feithful  discovery  to  the  best  of  his  or  her  knowledge  of  all  things  as  to 
which  he  or  she  shall  be  so  examined,  and  shall  thereupon  receive  from  the 
magistrate  or  justice  of  the  peace  or  judge  of  the  court  by  or  before  whom 
.'he  or  she  shall  be  so  examined  a  certificate  in  writing  to  that  effect,  shall 
'be  freed  from  all  criminal  prosecutions,  and  from  all  forfeitures,  punish- 
ments, and  disabilities  to  which  he  or  she  may  have  become  liable  for  any 
thing  done  before  that  time  in  respect  of  such  unlawful  gaming.  15. 

XV.  And  be  it  enacted,  that  an  Act  passed  m  the  sixteenth  year  of  the  Repeal  of  16^ 
rdgn  of  King  Charles  the  Second,  and  an  Act  passed  by  the  Parliament  of  C*  ^>  C'  7* 
Ireland  in  the  tenth  year  of  the  reign  of  King  William  the  Third,  each  of  ]q  y^^  a  (I.) 
such  Acts  being  intituled  "  An  Act  against  deceitful,  disorderly,   and 
excessive  Gaming,"  and  so  much  of  an  Act  passed  in  the  ninth  year  of  the  ^  Anne,  c.  14*. 
reign  of  Queen  Anne,  and  of  an  Act  passed  by  the  Parliament  of  Ireland 
in  the  eleventh  year  of  the  same  reign,  each  of  such  Acts  being  intituled  11  Anne.  (I.) 
••  An  Act  for  the  better  preventing  of  excessive  and  deceitful  Gtuning,"  as 
was  not  altered  by  an  Act  passed  in  the  sixth  year  of  the  reign  of  his  late  5  &  6  W.  4^ 
Majesty,  intituled  "  An  Act  to  amend  the  Law  relating  to  Securities  given  c-  41» 
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17. 
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for  Considerations  arising  oat  of  Gaming,  nsunoos,  and  oertam  otiHr 
illegal  Transactions,"  and  so  much  of  an  Act  passed  in  the  dghteenth  jmt 
of  the  reign  of  King  George  the  Second,  intituled  "  An  Act  to  ezplaia, 
amend,  and  make  more  effectual  the  Laws  in  being  to  prerent  ezaessbe 
and  deceitful  Gaming,  and  to  restrain  and  prevent  £e  excessive  increase  c£ 
Horse  Races,"  as  relates  to  the  first^recited  Act  of  Queen  Anne,  or  m 
renders  any  person  liable  to  be  indicted  and  punished  for  winning  or  loiiii^ 
at  play  or  by  betting,  at  any  one  time,  the  sum  or  value  of  ten  pounds,  m 
within  the  space  of  twenty-four  hours  the  sum  or  value  of  twenty  poonli^ 
shall  be  repealed,  except  as  to  any  penalties  incurred  on  or  before  liie  MSk 
day  of  March,  in  the  year  one  thousand  eight  hundred  and  forty-four,  fv 
recovering  which  any  suit  shall  have  been  commenced  before  the  said  itt 
day  of  March,  and  the  proceedings  for  recovery  and  application  of  tk 
same. 

XVII.  And  be  it  enacted,  that  every  person  who  shall,  by  any  firandsr 
unlawful  device  or  ill  practice  in  playing  at  or  with  cards,  dice.  tabki»  sr 
other  game,  or  in  bearing  a  part  in  the  stakes,  wagers,  or  adventures,  or  in 
betting  on  the  sides  or  hands  of  them  that  do  play,  or  in  wagering  on  tie 
event  of  any  game,  sport,  pastime,  or  exercise,  win  from  any  other  pawn 
to  himself,  or  any  other  or  others,  any  sum  of  money  or  valuable  tiiiig. 
shall  be  deemed  guilty  of  obtaining  such  money  or  valuable  thing  from  siidi 
other  person  by  a  false  pretence,  with  intent  to  cheat  or  dd^ud  waA 
person  of  the  same,  and,  being  convicted  thereof,  shall  be  punished  aeooid- 
ingly. 

XXIII.  And  be  it  enacted,  that  no  action,  suit,  or  information,  oraqr 
other  proceeding,  of  what  nature  soever,  shall  be  brought  against  WK§ 
person  for  any  tibing  done  or  omitted  to  be  done  in  pursuance  of  this  Aol, 
or  in  the  execution  of  the  authorities  under  this  Act,  unless  notice  m 
writing  shall  be  given  by  the  party  intending  to  prosecute  such  suit,  infiv- 
mation,  or  other  proceeding,  to  the  intended  defendant,  one  calendar  naaA 
at  least  before  prosecuting  the  same,  nor  unless  such  action,  suit,  infona^ 
tion,  or  other  proceeding  shall  be  brought  or  commenced  within 
calendar  months  next  after  the  act  or  omission  complained  of,  or  in  < 
there  shall  be  a  continuation  of  damage,  then  within  three  calendar  i 
next  after  the  doing  such  damage  shall  have  ceased. 

XXiy.  And  be  it  enacted,  that  in  Ireland  the  term  '*  Metropofitu 
Police  Force,"  and  the  terms  "  Commissioners  of  the  Police  of  the  Metm* 
polls,"  and  the  terms  "  Metropolitan  Police  District/'  shall  mean  and 
include  respectively  the  Dublin  Metropolitan  Police  Force,  the  Comnih 
sioners  of  Police  of  Dublin  Metropolis,  and  the  Police  District  of  DnbliB 
Metropolis. 

XXV.  And  be  it  enacted,  that  no  information,  conviction,  or  other  pio- 
ceeding  before  or  by  any  justice  or  justices  under  this  Act  shall  be  quaslied 
or  set  aside,  or  adjudged  void  or  insufficient,  for  want  of  form,  or  kt 
removed  by  certiorari  into  her  Majesty's  Court  of  Queen's  Bench. 
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DOCUMENTARY  EVIDENCE. 

Cap.  CXIII. 

An  Act  to  facilitate  the  Admission  in  Evidence  of  certain  official  and  other 
Documents. — (August  8,  1845.) 

Sec.  I. 

WHEREAS  it  is  provided  by  many  statutes  that  various  certificates.  Certain  docu- 
official  and  public  documents,  documents  and  proceedings  oimeMiohe 
corporations  and  of  joint-stock  and  other  companies,  and  certified  copies  received  m  evi- 
of  documents,  bye-laws,  entries  in  regbters  and  other  books,  shall  be  pJJIrf  oTseS* 
receivable  in  evidence  of  certain  particulars  in  courts  of  justice,  provided  or  signature, 
tiiej  be  respectively  authenticated  in  the  manner  prescribed  by  such  &c.  of  persons 
statutes :  And  whereas  the  beneficial  effect  of  these  provisions  has  been  *igni°g  the 
found  by  experience  to  be  greatly  diminished  by  the  difficulty  of  proving  **"*• 
that  the  said  documents  are  genuine ;  and  it  is  expedient  to  facilitate  the 
admission  in  evidence  of  such  and  die  like  documents :  Be  it  therefore 
enacted  by  the  Queen's  Most  Excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the  same,  that  when- 
ever by  any  Act  now  in  force  or  hereafter  to  be  in  force,  any  certificate, 
official  or  public  document,  or  document  or  proceeding  of  any  corporation 
or  joint-stock  or  other  company,  or  any  certified  copy  of  any  document, 
bye-law,  entry  in  any  register  or  other  book,  or  of  any  other  proceeding, 
ahaU  be  receivable  in  evidence  of  any  particular  in  any  court  of  justice,  or 
before  any  legal  tribunal,  or  either  House  of  Parliament,  or  any  committee 
of  either  House,  or  in  any  judicial  proceeding,  the  same  shall  respectively 
be  admitted  in  evidence,  provided  they  respectively  purport  to  be  sealed  or 
impressed  with  a  stamp,  or  sealed  and  signed,  or  signed  alone,  as  required, 
or  impressed  with  a  stamp  and  signed,  as  directed  by  the  respective  Acts 
made  or  to  be  hereafter  made,  without  any  proof  of  the  seal  or  stamp, 
where  a  seal  or  stamp  is  necessary,  or  of  the  signature,  or  of  the  official 
character  of  the  person  appearing  to  have  signed  the  same,  and  without 
any  further  proof  thereoi  in  every  case  in  which  the  original  record  could  2, 

have  been  received  in  evidence.  Courts,  &c.  to 

II.  And  be  it  enacted,  that  in  all  courts,  judges,  justices.  Masters  in  take  judicial 
Chancery,  masters  of  courts,  commissioners  judicially  acting,  and  other  notice  of  ■>*- 
judicial  officers,  shall  henceforth  take  judicial  notice  of  the  signature  of  any  "roamnMrnUiw 
of  the  equity  or  common  law  judges  of  the  superior  courts  at  Westminster,  judges,  &c. 
provided  such  signature  be  attached  or  appended  to  any  decree,  order,  ^ 
certificate,  or  other  judicial  or  official  document.                                            Copies  of  pri- 

III.  And  be  it  enacted,  that  all  copies  of  private  and  local  and  personal  vate  Acts* 
Acts  of  Parliament  not  public  Acts,  if  purporting  to  be  printed  by  the  printed  by^ 
Queen's  printers,  and  all  copies  of  the  journals  of  either  House  of  Parlia-  ^p^oiwniJs  of 
ment,  and  of  royal  proclamations,  purporting  to  be  printed  by  the  printers  Parliament  and 
to  the  Crown,  or  by  the  printers  to  either  House  of  Parliament,  or  by  any  Proclamations^ 
or  either  of  them,  shall  be  admitted  as  evidence  thereof  by  all  courts,  admissible  as 
judges,  justices,  and  others,  without  any  proof  being  given  that  such  ^ridence. 
copies  were  so  printed.  p         V,--- 

IV.  Provided  always,  and  be  it  enacted,  that  if  any  person  shall  forge  inglSalstiSp. 
the  seal,  stamp,  or  signature  of  any  such  certificate,  official  or  pubfic  or  signature  of 
document,  or  document  or  proceeding  of  any  corporation  or  joint-stock  certain  docu- 
or  other  company,  or  of  any  certified  copy  of  any  document,  bye-law,  ments,  or  print- 
entry  in  any  register  or  other  book,  or  other  proceeding  as  aforesaid,  or  'jJ^*J^tf  f^ 
shall  tender  in  evidence  any  such  certificate,  official  or  public  document,  purport,  guiltf 

VOL.  I.  d  of  felony. 
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5. 
Not  to  extend 
to  Scotlmnd. 

6. 
Alteration  of 
Act 

7. 
Commence- 
ment of  Act. 


or  document  or  proceeding  of  any  corporation  or  joint-stock  or  other 
company,  or  any  certified  copy  of  any  document,  bye-law,  entry  in  any 
register  or  other  book,  or  of  any  other  proceeding,  with  a  false  or  conn- 
terfeit  seal,  stamp,  or  signature  thereto,  knowing  the  same  to  be  hhe  at 
counterfeit,  whether  such  seal,  stamp,  or  signature  be  those  of  or  relating 
to  any  corporation  or  company  already  established,  or  to  any  corpo* 
ration  or  company  to  be  hereafter  established,  or  if  any  person  shall 
forge  the  signature  of  any  such  judge  as  aforesaid  to  any  order,  decree^ 
certificate,  or  other  judicial  or  official  document,  or  shall  tender  m 
evidence  any  order,  decree,  certificate,  or  other  judicial  or  official  doou 
ment,  with  a  false  or  counterfeit  signature  of  any  such  judge  as  aforaaii 
thereto,  knowing  the  same  to  be  fsdse  or  counterfeit,  or  if  any  perscm  diali 
print  any  copy  of  any  private  Act  or  of  the  journals  of  either  House  of 
Parliament,  which  copy  shall  falsely  purport  to  have  been  printed  by  tha 
printers  to  the  Crown,  or  by  the  printers  to  either  House  of  Parliamept^ 
or  by  any  or  either  of  them,  or  if  any  person  shall  tender  in  evidenoe  any 
such  copy,  knowing  that  the  same  was  not  printed  by  the  person  or  per- 
sons by  whom  it  so  purports  to  have  been  printed,  every  such  person  shall 
be  guilty  of  felony,  and  shall  upon  conviction  be  liable  to  transportatioa 
for  seven  years,  or  to  imprisonment  for  any  term  not  more  than  tiiree  nor 
less  than  one  year,  with  hard  labour ;  provided  also,  that  whenever  any 
such  document  as  before  mentioned  shall  have  been  received  in  evidence 
by  virtue  of  this  Act,  the  Court,  judge,  commissioner,  or  other  person 
officiating  judicially,  who  shall  have  admitted  the  same,  shall,  on  the 
request  of  any  party  against  whom  the  same  is  so  received,  be  authorized, 
at  its  or  at  his  own  discretion,  to  direct  that  the  same  shall  be  impoimded, 
and  be  kept  in  the  custody  of  some  officer  of  the  court  or  other  proper 
person,  until  further  order  touching  the  same  shall  be  given,  either  by  such 
Coxurt,  or  the  Court  to  which  such  Master  or  other  officer  belonged,  or  by 
the  persons  or  person  who  constituted  such  Court,  or  by  some  one  of  tht 
equity  or  common  law  judges  of  the  superior  courts  at  Westminster  on 
application  being  made  for  that  purpose. 

V.  And  be  it  enacted,  that  this  Act  shall  not  extend  to  Scotland. 

VI.  And  be  it  enacted,  that  this  Act  may  be  repealed,    altered^ 
amended  during  this  present  Session  of  Parhament. 

VII.  And  be  it  enacted,  that  this  Act  shall  take  effect  from  the  first  day 
of  November  next  after  the  passing  thereof. 


Sec  ). 
5  6.  3,  c.  50. 


ABOLITION  OF  CERTAIN  FEES  IN  CRIMINAL  PROCEEDINGS^ 
8th  &  9th  Vict.  Cap.  CXIV. 

An  Act /or  the  Abolition  of  certain  Fees  in  Criminal  Proceedings.'^^ 
(8th  August,  1845.) 

WHEREAS  an  Act  was  passed  in  the  fifty-fifth  year  of  the  reign  of 
King  George  the  Third,  intituled  "  An  Act  for  the  Abolition  of 
Gaol  and  other  Fees  connected  widi  the  Gaols  in  England,"  and  doubts  ha^ 
been  entertained  as  to  the  extent  and  meaning  of  the  said  Act,  and  it  i» 
expedient  that  the  same  be  explained  and  amended :  be  it  declared  and 
enacted  by  the  Queen's  Most  Excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons,  in  this 
3EataniHng  the  present  Parliament  assembled,  and  by  the  authority  of  the  same,  that  the 
piovineiM  of     provisions  of  the  said  Act  respecting  the  discharge  of  certain  prisoners 
jMii^!itiii^the^  without  pajrment  of  any  fee  do  and  shall  extend  to  all  persons  who  now 
JJ^JaSTof      ^^  °'  hereafter  shall  be  charged  with  or  indicted  for  any  felony,  or  as  an 
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accessary  thereto,  or  with  or  for  any  nusdemeanor,  before  any  court  of  certain  j^ri- 
criminal  juriBdiction  in  Kngiand»  against  whom  no  bill  of  indictment  shall  sonen  without 
be  foimd  by  the  grand  jury,  or  who  on  his,  her,  or  their  trial  shall  be  P*y"«>fc  of 
acquitted,  or  who  shall  be  disohaiged  by  proclamation  for  want  of  prose-  ^^' 
cation ;  and  that  it  is  not  and  shall  not  be  lawftil  to  demand  or  take  from 
any  such  persons  any  lee  for  their  appearance  to  the  indictment  or  informa- 
tion, or  allowing  them  to  plead  thereto,  or  for  recording  their  appearance 
or  plea,  or  for  discharging  any  recognizance  taken  from  any  such  persons, 
cr  any  surety  or  sureties  for  tiiem.  2. 

H.  And  whereas  by  the  said  Act  it  was  provided  that  the  clerks  of  Certain  fees 
assize,  clerks  of  the  peace,  or  clerks  of  the  court,  and  their  deputies,  beretofoie  pay« 
should  receive  the  amount  of  the  fees  theretofore  payable  to  them  respec-  "J^®  ^  *^|?* 
tivdy,  which  were  abolished  by  the  said  Act,  out  of  the  rates  of  the  ou?*o?*the 
ooonty,  district,  hundred,  riding,  or  division,  or  out  of  the  public  stock  of  county-ntes  to 
the  city,  town  corporate^  cinq  port,  liberty,  franchise,  or  place  of  which  cease. 
tbey  were  severally  the  officers ;  be  it  enacted,  that  no  such  payment  shall 
be  made  out  of  any  such  rate  or  stock,  in  satisfaction  of  any  of  the  fees 
abolished  by  the  said  Act,  to  any  clerk  of  assize,  clerk  of  the  peace,  or 
derk  of  the  court  appointed  after  the  passing  of  thb  Act,  or  to  their  or 
any  of  their  deputies. 


No.  VIII. 

AOtimeni  for  a  conspiracy  to  induce  a  person  of  unsoufid  mind  to  sign  a  paper 

authorizing  the  drfendants  to  take  possession  of  his  goods.  Precedents, 

CENTRAL  Criminal  Court.— TAc  Queen  v.  /.  S.  and  W.  iT.,    No.  viiL 
indicted,    with     others,     for    a     conspiracy.       Indictment  J"^**^^®°'. 
'  '  r        J  for  a  conspi- 

states  :-—  ji^jy  ^q  induce 

That  the  iurors  of  our  Lady  the  Queen,  upon  their  oath,  present,  a  person  of 
that  E.  C,  late  in  the  parish  of  Barnes,  in  the  county  of  Surrey,  ^°J?""^  "*"** 
spinster ;  J.  C.  the  elder,  late  of  the  parish  and  county  aforesaid,  auSorlzhi^SSe 
labourer,  and  S.  his  wife,  late  of  the  same  place ;  J.  C.  the  younger,  defendants  to 
late  of  the  parish  and  county  aforesaid,  labourer ;  and  J.  S.,  late  of  ^'^^^^^^ff?***^'* 
the  parish   and  county  aforesaid,  labourer;   and  W.  K.,  late  of^     w goods. 
the  parish  and  county  aforesaid,  labourer ;   and  C.  C,  otherwise 
called  C.  F.,  late  of  the  parish  and  county  aforesaid,  labourer, 
being  persons  of  evil  minds  and  dispositions,  on  the  SOth  day  of 
November,  in  the  ninth  year  of  the  reign  of  our  Lady  the  now 
Queen,  with  force  and  arms,  &c.,  at  the  parish  of  Barnes,  in  the 
county  of  Surrey,  and  within  the  jurisdiction  of  the  Central  Cri- 
minal Court,  unlawfully,  and  wicKedly,  and  maliciously  did  oon- 
apire,    combine,  confederate,  and  agree  together,  to  defraud  one 
J.  R.  of  certain  cattle,  goods,  and  chattels  of  great  value,  to  wit, 
one  hundred  pounds,  and  obtain  and  acquire  the  same  to  them- 
waives.   And  the  jurora  aforesaid,  upon  their  oath  aforesaid,  do  fur- 
ther present,  that  the  said  E.  C,  J.  C.  the  elder,  and  S.  his  wife, 
J.  C.  the  younger,  J.  S.,  W.  E.,  and  C.  C,  otherwise  C.  F.,  in  pur- 
suance of  the  said  conspiracy,  did,  on  the  day  and  year  aforesaia,  at 
the  parish  and  county  aforesaid,  and  within  the  jurisdiction  of  the 
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Precedent,  said  Court,  fraudulently  induce  and  procure  the  said  J.  R.  to  sgn 
"3r,-      a  paper  writing,  purporting  to  authorize  them  to  take  possessioii  of 

Fim  Count     ^"^  ^^  ^^  ^^  cattle,  goods,  and  chattels,  he  the  saia  J.  R.  then 

(continued),  and  there  being  of  unsound  mind,  and  weak  and  diseased  in  body, 
and  wholly  incapable  of  understanding,  and  not  understanding,  the 
meaning  and  effect  of  the  said  paper  writing.  And  the  jurors  afore- 
said, on  their  oath  aforesaid,  do  further  present  that  the  said  E.  C, 
J.  C.  the  elder,  and  S.  his  wife,  J.  C.  the  younger,  J.  S.,  W.  K, 
and  C.  C,  otherwise  C.  F.,  in  further  pursuance  of  the  said  ood- 
spiracy,  did,  on  the  day  and  year  aforesaid,  and  within  the  juri»- 
motion  of  the  said  Court,  with  force  and  arras,  &c.,  and  under 
colour  and  pretence  of  the  said  paper  writing  so  signed  by  tiie  said 
J.  R.  as  aforesaid,  seize  and  take  possession  of  divers  cattle,  goods, 
and  chattels  (to  wit),  one  horse,  one  cart,  five  chairs,  five  tables.  Sec., 
of  the  said  J.  R.,  of  great  value  (to  wit),  of  the  value  of  one  hun- 
dred pounds,  and  did  then  and  there  carry  away,  sell,  dispose  of, 
and  convert  the  same  to  their  own  use,  to  the  great  damage  of  the 
said  J.  R.,  to  the  evil  example  of  all  others,  and  against  the  peace 
of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Second  Count  Second  Count. — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  the  said  £.  C,  and  J.  C.  the  elder,  and 
S.,  his  wife,  J.  C.  the  younger,  J.  S.,  W.  K.,  and  C.  C,  otherwise 
C.  F.,  being  persons  of  evil  minds  and  dispositions,  contriving  to 
injure  the  saia  J.  R.,  and,  as  much  as  in  them  lay,  unlawfully  to 
ruin  him  in  his  trade  and  business  of  a  laundress,  which  he  then  and 
there  used,  exercised,  and  carried  on,  and  to  prevent  and  hinder  him 
from  using,  exercising,  and  carrying  on  the  said  trade  and  business  in 
as  full,  ample,  and  beneficial  a  manner  as  he  was  used  and  accustomed 
to  do,  on  tne  twentieth  day  of  November,  in  the  ninth  year  of  the 
reign  of  our  Lady  the  now  Queen,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  and  within  the  jurisdiction  of  the  said  Central 
Criminal  Court,  unlawfully,  wickedly,  and  maliciously  did  conspire, 
combine,  confederate,  and  agree  togetner,  with  divers  indirect,  suDtle, 
and  fraudulent  means  and  devices,  to  injure,  oppress,  and  impoverish 
the  said  J.  R.,  and  wholly  to  prevent  and  hinder  him  from  using, 
exercising,  and  carrying  on  his  said  trade  and  business  of  a  laun- 
dress, to  the  great  damage  of  the  said  J.  R.,  to  the  evil  example  of 
all  others  in  the  like  case  ofiending,  and  against  the  peace  of  our 
Lady  the  Queen,  her  crown  and  dignity. 

Third  Count  Tnird  Count. — And  the  j  urors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  E.  C,  J.  C.  the  elder,  and  & 
his  wife,  J.  C.  the  younger,  J.  S.,  W,  K.,  and  C.  C,  otherwise 
called  C.  F.,  bein^  such  evil-disposed  persons,  on  the  day  and  year 
last  aforesaid,  at  the  parish  and  county  aforesaid,  and  within  the 
jurisdiction  of  the  Central  Criminal  Court,  with  force  and  arms,  &&, 
unlawfully,  wickedly,  and  maliciously  did  apdn  conspire,  combine, 
confederate,  and  ame  together,  by  divers  inmrect,  subtle,  and  frau- 
dulent means  and  devices,  to  injure,  oppress,  impoverish,  and  wholly 
ruin  R.  R.,  and  wholly  to  prevent  and  hinder  him  from  canyine  on 
his  trade  and  business  of  a  laundress,  which  he  then  and  £ere 
exercised  and  carried  on,  to  the  great  damage  of  the  said  R.  R.,  in 
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contempt  of  our  said  Lady  the  Queen  and  her  laws,  to  the  evil  and     PreeedmtBi 
pernicious  example  of  all  others  in   the  like  case  offending,  and     j^J^jj 
a^nst  the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
dignity. 


No.  IX. 

Form  of  indictment  agaifut  a  penon  guilty  of  wilful  falsehood  in  inserting  certain 
false  matter  in  a  schedule  annexed  to  a  petition  for  protection  from  process  under 
the  7  if  9  Vict.  c.  96,  t.  40. 

No.  IX. 

CENTRAL  Criminal  Court,  7      The  jurors,   &c.,  that  Mary  ^^^°>^«°^^ 
to  wit,  3  Ann  Perry,  late  of  the  parish  of  JS^Utyof' 

Colchester,  in  the  county  of  Essex,  teacher  of  music,  heretofore,  wilful  faUe- 
to  wit,  on  the  30th  day  of  August,  9  Vict.,  at  the  Court  of  Bank-  ^^^'^^'^ 
ruptcy,  in  Basinghall-street,  in  the  parish  of  Saint  Michael  Bassi-  ^J^matterin 
shaw,  in  the  city  of  London,  and  within  the  jurisdiction  of  the  a  schedule  an- 
Central  Criminal  Court,  duly  presented  a   petition  for  protection  ">exed  to  a 
from    process  to    the    said  Court   of  Bankruptcy,  in    the    form  JrotecSonfrom 
spedfiea  in  the  schedule  annexed  to  the  statute  in  such  case  made ;  process  under 
that  is  to  say,  a  petition  addressed  to  the  Court  of  Bankruptcy,  7  &  8  Vict, 
London,  and  described  as  the  humble  petition  of  the  said  M.  A.  P.,  ^*  ^'^  ^' 
of  Colchester,  in  the  county  of  Essex,  teacher  in  music,  and  which 
shewed  that  the  petitioner  was  not  a  trader  within  the  meaning  of 
the  statutes  then  in  force  relating  to  bankrupts,  and  owing  debts 
amounting  in  the  whole  to  less  than  SOO/.,  and  that  she  had  resided 
for  twelve  calendar  months  within  the  district  of  the  said  Court  of 
Bankruptcy — that  is  to  say,  at  Colchester,  in  the  county  of  Essex  : 
that   she  had  become  indebted  to  divers  creditors^  whose  names 
were  inserted   in  the  schedule  to  the  said  petition  annexed,  and 
that    she  was   unable  to  pay  her  debts  in    full:    that   she   had 
exmined  the  said  schedule,  and  that  such  schedule  contained  a  full 
and  true  account  of  her  debts  and  the  claims  against  her,  with 
the  names  of  her  creditors  and  claimants,  and  the  dates  of  contract- 
ing the  debts  and  claims  severally,  as  nearly  as  such  dates  could  be 
stated,  the  nature  of  the  debts  and  claims,  and  securities,  if  an^r, 

given  for  the  same,  and  that  there  was  reasonable  ground,  m 
er  belief,  for  disputing  so  much  of  the  debts  as  were  thereby  men- 
tioned as  disputed;  and  also  a  true  account  of  the  nature  and  amount 
of  her  property,  and  an  inventory  of  the  same,  and  of  the  debts 
owing  to  her,  with  their  dates,  as  nearly  as  such  dates  could  be 
stated,  and  the  names  of  her  debtors,  and  the  nature  of  the  securities, 
if  any,  which  she  had  for  such  debts,  and  that  the  said  schedule  did 
also  contain  a  balance-sheet  of  so  much  of  her  receipts  and  expen- 
ditures as  was  required  by  the  said  Court  of  Bankruptcy  in  that 
behalf,  and  did  fully  and  truly^  describe  the  wearing  apparel,  bed- 
dinet  and  other  such  necessaries  of  the  said  petitioner,  and  her 
working  tools  and  implements :  that  she  had  not  parted  with  or 
changed  any  of  her  property,  except  for  the  necessary  support  of 
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hendf  and  the  necessary  expenses,  not  exceeding  6/w,  of  her  said 

— --        petition,  or  in  the  ordinary  course  of  trade,  at  any  time  within  thiae 

Formof  ^-     months  of  the  date  of  filing  her  said  petition,  or  at  any  time,  irith  t 

dictment  view  to  the  said  petition  :  that  she  was  desirous  that  her  estitfe 

<continued).     should  be  administered  under  the  protection  and  direction  of  the 

said  Court  of  Bankruptcy,  and  that  she  had  no  estate  beyond  the 

value  of  her  wearing  apparel  and  other  matters,  which  she  was 

authorized  to  except  by  the  said  statute,  and  that  the  same  wis 

available  for  the  l^nefit  of  her  creditors :    that  she  was  ready  and 

willing  to  be  examined,  from  time  to  time,  touching  her  estate  and 

effects,  and  to  make  a  full  and  true  disclosure  and  discovery  of  the 

same :  she,  therefore,  prayed  such  relief  in  the  premises  as  by  tk 

statutes  then  in  force  tor  the  relief  of  insolvent  debtors  midbt  be 

adjudged  by  the  said  Court  of  Bankruptcy,  and  that  she  shouul  ever 

Sray.  Which  said  petition  was  then  and  there  duly  signed  by  said 
f .  A.  P.,  according  to  the  form  of  the  statute  in  such  case  made» 
which  said  petition  then  and  there  had  annexed  thereto  a  schedule, 
purporting  to  be  a  full  and  true  schedule  of  the  debts  of  the  said 
M.  A.  P.,  with  the  names  of  her  creditors,  and  the  dates  of  con- 
tracting the  debts  severally,  the  nature  of  the  debt,  and  the 
security,  if  any,  given  for  the  same,  and  also  of  the  nature  and 
amount  of  her  property  and  of  the  debts  owing  to  her,  with 
their  dates,  and  sdso  the  names  of  her  debtors  and  the  nature  of  the 
securities,  if  any,  which  she  had  for  such  debts ;  which  said  sche- 
dule then  and  there  contained  amongst  other  things,  under  the  follow- 
ing heads,  as  follows  ;  that  is  to  say,  under  the  head  of  Names  aad 
Descriptions  of  Creditors  and  Claimants,  and  their  present  and  last 
residences, —  "  George  Levey ,  printer.  Great  New-«:treet,  Fetter-Ian^ 
London  ;'*^  under  the  head  of  Amount, — ^^  44/.  5s.  Gd.  ;^  under  the 
head  of  When  contracted, — "  1844 ;"  under  the  head  of  Admitted 
or  disputed, — ^^  disputed  ;^  under  the  head  of  Nature  and  Confi- 
deration  of  the  Debt,  and  Securities,  if  any ;  also,  if  the  debt  is  dis- 
puted, the  reason  thereof, — ^^  As  the  holder  of  a  promissory  note, 
stated  to  bear  date  the  ^th  dav  of  December,  1844,  for  45/.  5s.  6d., 
on  demand,  said  to  be  signed  by  me  as  the  drawer,  but  which  I 
dispute,  having  never  signed  any  such  instrument  mentioned;'* 
thereby  that  the  said  George  Levey  claimed  to  be  a  creditor  of  the 
said  M.  A.  P.  for  the  sum  of  45/.  5s.  6d.,  as  the  holder  of  a  promis- 
sory note,  stated  to  bear  date  the  SSth  day  of  December,  1844,  &r 
45/.  5s.  Bid.,  on  demand,  and  said  to  be  signed  by  her  as  the  drawer, 
but  which  she  disputed,  having  never  signed  such  instrument,  as 
by  the  said  schedule  appears ;  and  the  said  M.  A.  P.  then  and  there 
duly  signed  the  said  schedule.  And  the  jurors  aforesaid,  upoo 
their  oath  aforesaid,  do  further  present,  that  the  said  M.  A.  P.  aid, 
before  presenting  the  said  petition,  to  wit,  on  the  SOtb  day  of 
August,  1845,  at  the  Court  of  Bankruptcy  aforesaid,  in  Loodoa 
aforesaid,  in  the  parish  sworn  aforesaid,  and  within  the  jurisdictifln 
of  the  said  Central  Criminal  Court,  come  in  her  own  proper  person 
before  William  Henry  Whitehead,  Esq.,  then  and  tnerc  being  a 
registrar  of  the  said  Court  of  Bankruptcy,  and  did  then  and  thnei 
under  and  in  pursuance  of  the  statute  in  such  case  made,  make  and 
take  her  corporal  oath  upon  the  Holy  Goqpel  of  God,  concerning  the 
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truth  of  an  affidavit,  in  writing,  then  and  there  annexed  to  the 
said  petition  and  schedule,  the  said  Wm.  Hy.  Whitehead  then  and  ifT^ 
there  having  competent  and  lawful  power  and  authority  to  adminis-  FomTof  iaL 
ter  the  said  oath  to  the  said  M.  A.  P.  m  that  behalf;  and  that  the  said  dictment 
M.  A.P.  being  so  sworn  as  aforesaid,  and  not  having  the  fear  of  God,  (continued). 
&c.,  but  being  moved,  fee,  did  then  and  there,  to  wit,  on  the  day 
and  year  last  aforesaid,  at  said  Court  of  Bankruptcy,  at  Basinghall- 
street  aforesaid,  at  London  aforesaid,  in  the  parish  and  ward  afore- 
said, and  within  the  jurisdiction  of  said  Central  Criminal  Court, 
upon  her  oath  aforesaid,  before  said  W.  H.  W.,  so  having  such 
power  and  authority  as  aforesaid,  falsely,  corruptly,  knowingly, 
wilfully,  and  maliciously  say,  depose,  swear,  and  make  affidavit,  m 
writing,  as  follows — that  is  to  say,  "  M.  A.  P,  [meaning  herself, 
the  said  M.  A.  P.],  of  Colchester,  m  the  county  of  Essex,  spinster, 
teacher  in  music,  the  petitioner  named  in  the  petition  hereto 
annexed  [meaning  the  said  petition j,  maketh  oath  and  saith  that 
the  several  allegations  in  the  said  petition,  and  the  several  matters  in 
the  said  schediue  hereunto  annexed  [meaning  the  said  schedule],  are 
true :  ^  whereas,  in  truth  and  in  fact,  the  said  M .  A.  P.  had,  long 
before  making  the  said  affidavit,  to  wit,  on  the  S5th  December, 
1844,  signed  the  said  promissory  note  for  45/.  5s.  6d.,  mentioned 
and  refenred  to  in  the  said  schedule,  as  the  maker  and  drawer,  that 
as  she,  the  said  M.  A.  P.,  before  and  at  the  time  of  making  the  said 
affidavit  stating  the  said  oath,  well  knew.  And  the  jurors  aforesaid, 
iipon  their  oath  aforesaid,  do  further  present,  that  the  said  M.  A.  P. 
then  and  there  duly  filed  the  said  petition,  with  the  said  schedule 
and  affidavit  annexed  thereto,  in  the  said  Court  of  Bankruptcy, 
and  the  said  affidavit  was  then  and  there  in  the  form  prescribed 
b^  the  said  statute,  and  that  at  the  time  of  presenting  the  said  peti- 
tion, and  upon  the  examination  of  the  said  M.  A.  P.  upon  and 
under  the  said  petition,  it  became  necessary  and  was  material 
to  ascertain  whether  the  said  M.  A.  P.  did  sign  the  said  promissory 
note  as  drawer  thereof.  And  so  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  say  that  the  said  M.  A.  P.,  on  the  said  30th  day 
of  August,  in  the  year  aforesaid,  before  said  W.  H.  W.,  having 
such  power  and  authority  as  aforesaid,  by  her  own  act  and  consent, 
and  of  her  own  most  wicked  and  corrupt  mind,  in  manner  and  form 
aforesaid,  in  making  and  taking  the  said  oath,  under  and  in  pur- 
suance of  said  statute,  was  guilty  of  wilful  falsehood,  contrary  to  the 
form  of  the  statute  in  su(£  case  made  and  provided,  in  contempt  of 
our  Lady  the  Queen  and  her  laws,  to  the  evil  example  of  all  otners, 
and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
dignity. 

Second  Count. — And  the  jurors   aforesaid,  upon  their   oath  |?<^"'^  ^^^ 
aforesaid,  do  further  present,  that  after  the  presentation  of  the  said  faueiybefore  • 
petition,  to  wit,  on  the  25th  September,  in  the  ninth  year  of  the  Commissioner 
reign  of  our  Lady  the  now  Queen,  at  the  Court  of  Banlcruptcy,  at  o^  Bankruptcy 
Baringhall-street  aforesaid,  in  the  dty  of  London  aforesaid,  in  the  J^Se^tl'^ 
parish  and  ward  aforesaid,  and   in   the  jurisdiction  of  the  Cen- 
tral Criminal  Court,  the  said  M.  A.  P.  duly  came  and  appeared 
before  Joshua  Evans,  Esq.,  then  being  commissioner  of  tne  said 
Court  of  Bankruptcy,  duly  authorized  in  that  behalf,  to  be  exa- 
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PftcidmUs.    mined  upon  her  said  petition,  by  and  before  the  said  commissioner, 

— -        and  the  said  M.  A.  P.  was  then  and  there  duly  sworn,  and  ^ 

s  ^^  ^'      make  and  take  her  corporal  oath  upon  the  Holy  Gospel  of  God, 

^ntinued)!  ^1^^^^  ^^^  m  pursuance  of  the  statute  in  such  case  made,  before  the 
said  Joshua  Evans,  Esq.,  so  being  such  commissioner  as  aforesaid, 
to  speak  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  tk 
said  Joshua  Evans  then  and  there  having  sufficient  and  competent 
authority  to  administer  the  said  oath  to  the  said  M.  A.  P.  in  that 
behalf.    And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  furdier 
present,  that  upon  the  said  examination  of  the  said  M.  A.  P.,  and 
with  reference  to  the  making  the  final  order  upon  the  said  petition, 
according  to  the  form  of  the  statute,  it  became  and  was  material  to 
ascertain  whether  the  signature  to  a  certain  promissory  note^  pur- 
porting to  be  signed  by  the  said  M.  A.  P.  as  tne  maker  tho'ec^,  anl 
bearing  date  the  S5th  I>ecember,  1844,  for  the  payment  to  the  ardor 
of  William  Couch,  of  the  ^m  of  45/.  5s.  6d.  on  demand^  was  in 
the  handwriting  of  the  said  M.  A.  P.    And  the  jurors  afivesaid, 
upon  their  oath  aforesaid,  do  further  present,  that  the  said  M.  A.  P., 
being  so  sworn  as  aforesaid,  not  havmg  the  fear  of  God  before  her 
eyes,  unregarding  the  laws  of  this  realm,  but  being  moved  and 
fieduced,  &c.,  then  and  there,  on  her  examination  as  w>re8aid,iipoii 
and  under  the  said  petition,  upon  her  oath  aforesaid,  falsely,  car« 
ruptly,  knowingly,  wilfully,  ana  maliciously,  before  the  said  Joshua 
Evans,  so  being  such  commissioner  as  aforesaid,  did  say,  depose, 
and  swear,  of  and  concerning  the  same  promissory  note^  the  same 
being  then  and  there  produced  and  shewn  to  her,  as  follows,  in 
answer  to  certain  questions  then  and  there  duly  put  to  her  by  Chris- 
topher Robson,  on  behalf  of  the  said  Greo.  Levey,  as  fiillows — that  is 
to  say,  in  answer  to  the  following  question  so  tnen  and  there  put  to 
her,  "  Is  the  signature  M.  A.  P.  m  your  handwriting  ?**  the  said 
promissory  note  being  then  and  there  shewn  to  her,  the  said  M.  A.  P. 
then  and  there  said,  deposed,  and  swore,  ^^  No.*"  In  answer  to  another 
cjuestion  then  and  there  put  to  her  as  aforesaid,  "  Did  you  not  sign 
it  in  the  presence  of  Mr.  C.  and  his  son  ?  ^  the  said  M.  A.  P.  then 
and  there  said,  deposed, and  swore,  <^  I  never  signed  it  ^ — ^meaning  the 
promissory  note — "  it  is  a  forgery  :*"  whereas,  in  truth  and  in  fact,  the 
signature  to  the  said  promissory  note  was  before  and  at  the  time  of 
takinff  and  making  the  same  oath,  and  of  same  note  being  produced 
and  shewn  to  the  said  M.  A.  P.,  and  is  in  the  handwritine  of  the 
said  M.  A.  P.,  and  the  said  promissory  note  then  was  and  is  a^ned 
by  her  as  the  maker  thereof,  as  the  said  M.  A.  P.  before  and  at  the 
time  of  taking  and  making  the  said  last-mentioned  oath,  and  saying 
and  deposing  as  last  aforesaid,  well  knew;  and  so  the  lurors  aiore- 
said,  &c.,  that  the  said  M.  A.  P.,  at  London  aforesaid,  m  the  ^rish, 
&c.,  and  within  the  jurisdiction,  &c.,  before  the  said  Joshua  Evans, 
be  the  said  J.  E.  then  and  there  having  such  power  and  autho- 
rity as  aforesaid,  upon  taking  and  making  the  last-mentioned  oath 
under  and  in  pursuance  of  the  statute  in  such  case  made,  by  her 
own  act  and  consent,  and  of  her  own  most  wicked  and  corrupt 
mind,  in  manner  and  form  aforesaid,  falsely,  wilfully,  wickedly, 
and  corruptly,  was  guilty  of  wilful  falsehood,  to  the   great  dis- 
pleasure, &c. 
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ADMINISTRATION  OF  CRIMINAL  JUSTICE. 

9th  Vict,  Cap.  XXIV. 

An  Act /or  removing  some  defects  in  the  Administration  of  Criminal  Justice, 

(June  26,  1846.) 
We  present  this  Act  entire. 

WHEREAS  in  certain  cases  of  felony  the  Court  is  not  empowered  Power  of  cri- 
by   law  to  award  sentence  of  transportation  for  a  less  period  miwal  courts  as 
than  the  term  of  the  offender's  life,  or  some  long  term  of  years,  or  sentence  ^  terms  of 
cf  imprisonment  for  any  shorter  term  than  two  years ;  but  it  is  desirable  a^im^nson" 
that  some  such  offenders  should  suffer  transportation  or  imprisonment  for  a  ment. 
shorter  period  respectiyely»  at  the  discretion  of  the  Court  before  which  they 
are  convicted :  now  be  it  enacted  by  the  Queen's  Most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the  authority 
of  the  same,  that  in  all  cases  where  the  Court  is  now  by  law  empowered  or 
required  to  award  a  sentence  of  transportation  exceeding  seven  years,  it 
shall  be  lawful  for  such  Court,  at  its  discretion,  to  award  a  sentence  of 
tnuuportatiQa  for  a  term  of  years  not  less  than  seven  years,  or  to  award 
mub  sentence  of  impriscmme&t  for  any  period  not  exceeding  two  years,  with 
or  without  hard  labour,  as  shall  to  the  Court,  in  its  discretion,  appear  just 
lUKkr  all  the  Gircumstances.  2. 

U.  And  wheareas  it  is  now  required  by  law  that  no  indictment  shall  be  Repeal  of  pro.* 
pnaented  before  the  grand  jury  of  the  Central  Crinunal  Court  for  certain  vision  in  4  &  5 
offbnoes  unless  the  party  prosecuting  shall  have  first  entered  into  recogni*  ^>n-  .^  p-  36, 
xanoes  to  prosecute ;  be  it  enacted,  that  the  said  provision  be  and  the  same  ^^^"^o^ 
is  hereby  repealed ;  aad  that  bills  of  indictment  may  be  preferred  by  any  ^^^^  jq^  ^ 
person  before  the  grand  jury  of  the  said  Court  for  any  offence  alleged  to  Cential  Cri- 
be  committed  witlun  the  jurisdiction  of  the  said  Court  in  the  same  manner  minal  Court, 
mk  may  be  done  before  any  other  grand  jury.  ^* 

III.  And  whereas  doubts  have  been  raised  as  to  the  proper  place  of  trial,  ^^^  ^  ^^ 
where  indictments  have  been  removed  by  writ  of  certiorari  from  the  Cen*  moving  indict* 
tral  Criminal  Court  into  the  Court  of  Queen's  Bench ;  be  it  enacted,  that  mentt  from 
every  writ  of  oertiarari  for  removing  an  indictment  from  the  said  Central  Ceno^l  Crimi- 
Crizninal  Court  shall  specify  the  county  or  jurisdiction  in  which  the  same  Jjici^ooimtv 
shall  be  tried ;  and  a  jury  riiall  be  summoned  and  the  trial  proceed  in  the  g^in  which 
same  manner  in  all  respects  as  if  the  indictment  had  been  originally  pre-  nme  shall  be 
^Brred  in  that  county  or  jurisdiction.  tried. 

IV.  And  whereas,  by  an  Act  passed  in  the  last  session  of  Parliament,  4. 
intituled  "  An  Act  to  stay  Bxecution  of  Judgment  for  Misdemeanors  upon  Certifieats  of 
giving  Bail  in  Error,"  it  is  (amongst other  things)  enacted,  that  the  Clerk  fn^S^'mSo 
of  the  Crown  in  the  Court  of  Queen's  Bench  sludl,  for  the  purposes  in  the  ^te  wrkof 
said  Act  mentioned,  make  out  and  deliver  certificates  in  writing*  under  his  onior,  to  be 
hand,  of  the  due  filing  of  record  in  the  said  court  of  any  recognizance  given  made  out  by 
to  prosecute  any  writ  of  error  in  the  manner  in  the  said  Act  mentumed,  and  ^  ^^^  ^ 
that  any  such  certificate,  when  duly  verified  by  afildavit,  shall  be  a  suffii-  Mastao?As«> 
dent  warrant  to  every  gaoler  or  other  person  having  the  custody  of  such  sistant  BCastsr 
defendant  or  defendants  in  execution  of  such  judgment  to  discharge  him  or  on  the  Crown 
them  out  of  custody,  and  also  to  every  person  having  in  his  possession  the  ^de  ^^^ 
whole  or  any  part  df  any  fine  levied  in  execution  of  any  such  judgment,  to  g^^^llBenefa. 
authorize  and  require  the  repayment  thereof  to  the  defendant  or  defend*  and  to  be  a 
ants :  and  whereas  the  making  of  such  afi&davit  creates  unnecessary  expense  auiBcicnt  war- 
and  delay,  and  it  is  expedient  to  dispense  with  the  same,  and  to  make  fiir-  rant  for  dete- 
ther  provision  for  the  making  and  delivery  of  such  certificates ;  be  it  there-  ^^'"  ^*' 

VOL.  I.  e  ^  ^^' 
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fore  enacted,  that  any  such  certificate  as  aforesaid  under  the  hand  eithe 
of  the  said  Clerk  of  the  Crown,  or  of  the  Master  or  Assistant  Master  a 
the  Crown  side  of  the  said  court,  and  sealed  with  the  seal  of  the  Crowi 
Office  in  the  said  court,  shall  be  a  sufficient  warrant  for  the  discharge  o 
any  such  defendant  or  defendants,  and  for  the  repayment  of  any  such  &ie. 


MALICIOUS  INJURIES  BY  FIRE. 

9th  Vict.  Cap.  XXV. 

An  Act  for  preventing  malicious  Injuries  to  Persons  and  Property  by  Hn 
or  hy  explosive  or  destructive  Substances. 

(June  26,  1846.) 
See.  1.  We  present  this  statute  entire. 

SSSrbl^g  "l^T^HEREAS  the  unlawful  and  malidous  destrucdon  of  bundb^,  aiM 
up  dwelling-         ▼   ▼        attempts  to  injure  persons  and  property,  by  fire,  or  by  ^- 
bouses,  anj  one  pow^der,  and  other  explosive  or  destructive  substances,  is  not  adcqutelj 
being  therein,    punishsJ)le  bylaw  :  be  it  enacted  by  the  Queen's  Most  Excellent  Miqattj, 
guilty  of  felony.  ^^  ^^  ^^  ^  advice  and  consent  of  the  Lords  sjMritual  and  temponi 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the  au^ont 
of  the  same,  that  whoever  shall  unlawfully  and  maliciously,  by  die  ezpio 
sion  of  gunpowder  or  other  explosive  substance,  destroy,  throw  down,  o 
damage  the  whole  or  any  part  of  any  dwelling-house,  any  person  bdu^ 
2^  therein,  shall  be  guilty  of  felony. 

Blowing  up  II*  '^^^  whoever  shall  unlawfully  and  maliciously,  by  the  explosMm  c 

buildings  with  gunpowder  or  other  explosive  substance,  destroy  or  damage  any  binldiai 
intent  to  mur-  with  intent  to  murder  any  person,  or  whereby  the  life  of  any  person  thai 
te^guilty  of    y^  endangered,  shall  be  guilty  of  felony. 

^'  III.  That  whoever  shall  unlawfully  and  maliciously,  by  the  explosicm  o 

Iijaring  per-    g'lnpowder  or  other  explosive  substance,  bum,  maim,  disfigure,  disable,  a 
aom  by  explo-  do  any  grievous  bodily  harm  to  any  person,  shall  be  guilty  of  fdony. 
sivesobstances       IV.  That  whoever  shall  unlawfully  and  maliciously  cause  any  gim 
guilty  of  felony,  powder  or  other  explosive  substance  to  explode,  or  send  or  deliver  to,  a 
i.  cause  to  be  taken  or  received  by,  any  person,  any  explosive  sabatance,  a 

At^pting  to  3,jy  other  dangerous  or  noxious  thing,  or  cast  or  throw  at  or  upon, « 
by  tendinff  ^&?  otherwise  apply  to  any  person,  any  corrosive  fluid  or  other  destmctiie  oi 
•xfdosive  or  explosive  substance,  with  intent,  in  any  of  the  cases  aforesaid,  to  bum, 
dangerous  sub-  maim,  disfigure,  or  disable  any  person,  or  to  do  some  grievous  hoStf 
stsnees,  guilty  harm  to  any  person,  shall,  although  no  bodily  injury  be  effected,  begoilty 
of  felony.  of  felony. 

^^  ^  V.  TTiat  whoever  shall  be  convicted  of  any  felony  hereinbefore  mentioaed, 

forfelo^eT^  shall  be  liable,  at  the  discretion  of  the  Court,  to  bie  transported  beyond  the 
Iraieinbefbre  *^^  ^^^  ^^^  ^^^°^  ^^  ^^  natural  life,  or  for  any  term,  not  less  than  fifteen 
specified.  years,  or  to  be  imprisoned  for  any  term  not  exceeding  three  years. 

a  VI.     That  whoever  shall  unlawfully  and  maliciously  place  or  throw  in 

Punishment  into,  upon,  against,  or  near  any  building  or  vessel  any  gunpowder  or  otfae 
for  persons  at«  explosive  substance,  with  intent  to  do  any  bodily  damage  to  any  person 
blow^^  ^^  ^^  ^°  destroy  or  damage  any  building  or  vessel,  or  any  machinery,  workinj 
buildings,  &c.  tools,  fixtures »  goods,  or  chattels,  shall,  whether  or  not  any  explosion  taki 
place,  and  whether  or  not  any  injury  is  effected  to  any  person,  or  an 
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damage  to  any  building,  vessel,  machineiy,  working  tools,  fixtures,  goods, 
or  chattels,  be  guilty  of  felony,  and  being  convicted  thereof,  shall  be  liable, 
at  the  discretion  of  the  Court,  to  be  transported  beyond  the  seas  for  any 
term  not  exceeding  fifteen  years,  or  to  be  imprisoned  for  any  term  not 
exceeding  two  years.  7. 

VII.  That  whoever  shall  unlawfully  and  maliciously  by  any  overt  act  Punishment 
attempt  to  set  fire  to  any  building,  vessel,  or  mine,  or  to  any  stack  or  steer,  ^°^  pereons  at- 
or  to  any  vegetable  produce  of  such  kind,  and  with  such  intent  that  if  the  ge'J^fire'to 
offence  were  complete  the  offender  would  be  guilty  of  felony,  and  liable  to  buildings. 

be  transported  beyond  the  seas  for  the  term  of  his  natural  life,  shall, 
although  such  building,  vessel,  mine,  stack,  steer,  or  vegetable  produce  be 
not  actually  set  on  fire,  be  guilty  of  felony,  and  being  convicted  thereof, 
shall  be  liable,  at  the  discretion  of  the  Court,  to  be  transported  beyond  the 
seas  for  any  term  not  exceeding  fifteen  years,  or  to  be  imprisoned  for  any 
term  not  exceeding  two  years.  8. 

VIII.  That  whoever  shall  knowingly  have  in  his  possession,  or  make  or  Punishment 
manufacture,  any  gunpowder,  explosive  substance,  or  any  dangerous  or  ^r  persons 
noxious  thing,  or  any  machine,  engine,  instrument,  or  thing,  with  intent  manufacturing, 
by  means  thereof  to  commit,  or  for  the  purpose  of  enabling  any  other  substances  for 
X>erson  to  commit,  any  offence  against  this  Act,  shall  be  guilty  of  a  misde-  the  purpose  of 
meanor,   and  on  conviction  thereof  shall  be  liable  to  be  imprisoned  for  commictinp;  oU 
any  term  not  exceeding  two  years.  tv  *^*a  '***"*^ 

IX.  That  every  male  person  under  the  age  of  eighteen  years  who  shall     **    ^g 

be  convicted  of  any  offence  under  this  Act,  or  who  shall  be  convicted  of  ]vfale  offenders 
feloniously  setting  fire  to  any  building,. vessel,  or  mine,  or  to  any  stack  or  under  eighteen 
steer,  shall  be  liable,  at  the  discretion  of  the  Court  before  which  he  shall  be  7^".  ^^  ^^ 
convicted,  in  addition  to  any  other  sentence  which  may  be  passed  upon  him,  S^"Iu-^^!!?" 
to  be  publicly  or  privately  whipped  in  such  manner  and  as  often,  not  may  be  publioly 
exceeding  thrice,  as  the  Court  shall  direct.  or  prifately 

X.  That  in  the  case  of  every  felony  punishable  under  this  Act,  every  whipped, 
principal  in  the  second  degree,  and  every  accessary  before  the  fact,  shall  be       ^* 
punishable  in  the  same  manner  as  the  principal  in  the  first  degree  is  by  ^ishment  of** 
this  Act  punishable ;  and  every  accessary  after  the  fact  to  any  felony  accessaries  be* 
pimishable  under  this  Act  shall,  on  conviction,  be  liable  to  be  imprisoned  fore  and  after 
for  any  term  not  exceeding  two  years.  the  fact 

XI.  That  where  any  person  shall  be  convicted  of  any  ofience  punishable  p       ^  ^'  on-^ 
under  this  Act  for  which  imprisonment  may  be  awarded,  it  shall  be  lawful  yjcted  of  of- 
for  the  Court  to  sentence  the  offender  to  be  imprisoned,  or  to  be  imprisoned  fences  for 
and  kept  to  hard  labour,  in  the  common  gaol  or  house  of  correction,  and  which  impri- 
also  to  direct  that  the  offender  shall  be  kept  in  solitary  confinement  for  any  {^""Jlf^^*' 
portion  or  portions  of  such  imprisonment,  or  of  such  imprisonment  with  ^^  ^  ^^ 
hard  labour,  not  exceeding  one  calendar  month  at  any  one  time,  and  not  to  hard  labour, 
exceeding  three  calendar  months  in  any  one  year,  as  to  the  Court  in  its  and  in  solitary 
discretion  shall  seem  meet.  confinement. 

XII.  That  any  justice  of  the  peace  of  any  county,  riding,   division,  -    *• 
liberty,  borough,  or  place  in  which  any  gunpowder  or  other  explosive,  jgg,,J  warrants 
dangerous,  or  noxious  substance  is  suspected  to  be  made  or  kept  for  the  for  searching 
purpose  of  being  used  in  committing  an  offence  under  this  Act,  upon  any  house,  &c. 
reasonable  cause  assigned  upon   oath  by  any  person  or  persons,  may '"  which  any 
issue  a  warrant  or  warrants  under  his  hand  and  seal  for  searching  in  the  gSiceT^sM- 
daytime  any  house,  shop,  cellar,  yard,  or  other  place,  or  any  vessel,   in  pected  to  be 
which  such  gunpowder,  or  other  explosive,  dangerous,  or  noxious  sub-  made  or  kept, 
stance  is  suspected  to  be  made  or  kept  for  such  purpose  as  aforesaid ;  and  Persons  exe- 
that  every  person  acting  in  the  execution  of  any  such  warrant  shall  *^"^i"K  *"<* 
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have  same        bave,  for  seizing,  removing  to  proper  places,  and  detaining  all  such  gun* 

powers  as  given  powder,  explosive,  dangerous,  or  noxious  substances,  found  upon  such 

by  12  Geo.  3,    search,  which  he  shall  have  good  cause  to  suspect  to  be  intended  to  be 

«•  ^1«  used  in  committing  an  offence  under  this  Act,  and  the  barrels,  packages, 

and  cases  in  which  the  same  shall  be,  the  same  powers  which  are  given  to 

persons  searching  for  unlawful  quantities  of  gunpowder  under  the  warrant  of 

a  justice  by  an  Act  passed  in  the  twelfth  year  of  the  reign  of  King  Greorge 

the  Third,  intituled  "  An  Act  to   regulate  the  makmg,   keeping,    and 

carriage  of  Ghmpowder  witiiin  Ghreat  Britain,  and  to  repeal  the  Laws  here- 

.»  tofore  made  for  any  of  those  purposes." 

Any  person  XIII.  That  it  shall  be  lawful  for  any  constable  or  peace  officer  to  take 

loitering  at        into  custody,  without  a  warrant,  any  person  whom  he  shall  find  lying  or 

night  suspected  loitering  in  any  highway,  yard,  or  other  place  during  the  night,  and  whom 

of  felony  under  j^^  gjjgU  i^^^  g^^^  cause  to  suspect  of  having  committed  or  being  about  to 

be'taken  into     c^^™^^  ^7  felony  under  this  Act,  and  to  detain  such  person  until  he  can 

castody  with-    be  brought  before  a  justice  of  die  peace  to  be  dealt  with  according  to 

oat  warrant.      law. 

1*^  XIV.  That    no  such  person  having  been  so  apprehended  shall  be 

tSe?after  ^'    detained  after  noon  of  tlie  following  day  without  being  brought  before  a 

noon  of  the       J'"^^  ®^  ^«  P«f^- 

following  day.        XV.  That  neither  the  justices  of  the  peace  acting  in  or  for  any  county, 

15.  riding,  division,  or  liberty,  nor  the  receiver  of  any  borough,  shall  at  any 
^Rraeet  under  session  of  the  peace,  or  at  any  adjournment  thereof,  try  any  person  or 
betried  ^'  ^®  persons  for  any  offence  under  this  Act. 

jnttieefl,  &c.  XVI.  That  notiiing  in  this  Act  contained  shall  be  construed  to 
St  tstsions.       extend  to  the  alteration  or  repeal  of  any  of  the  powers,  provisions,  or 

16.  regulations  contained  in  an  Act  passed  in  the  sixth  year  of  the  reign 
Aat!?lffe  t**'  ^ ^  ^^^ Majesty,  intituled  " An  Act  for  eflecting greater  Uniformity  of 
powers  of^5&  ^&<^^ce  in  the  (Government  of  the  several  Prisons  in  England  and  Wales, 
6  Wm.  4,  c.  and  for  appointing  Inspectors  of  Prisons  in  Ghreat  Britain,"  or  in  an  Act 
3^  and  i  Geo.  passed  in  the  fourth  yeur  of  the  reign  of  King  Qeoi^  the  Fourth,  intituled 
ii  c.  01  «<  ^  Aq(  for  consolidating  and  amending  the  Laws  rdating  to  the  building, 

repairing,  and  regulating  of  certain  Gaols  and  Houses  of  Correction  in 

17.  Engknd  and  Wales." 

As  to  offences  XVII.  That  where  any  felony  pimishable  under  this  Act  shall  be  com- 
^hi' the  Ad  ™^^^  within  the  jurisdiction  of  the  Admiralty  of  England  or  of  Ireland, 
miralty  juris.  *  ^^®  '^^^  *^*^  ^®  ^^*  vnth,  inquired  of,  tried,  and  determined  in  the  same 
diction.  manner  as  any  other  felony  committed  within  that  jurisdiction. 

18.  XVIII.  That  nothing  in  this  Act  contained  shall  extend  to  Scotland. 
^^^  «^d       XIX.  That  this  Act  may  be  amended  or  repealed  by  any  Act  to  be 

la  P***®^  ^  ^^  Session  of  ParUament. 

Act  may  be 
amended,  &c 


